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March 31, 2004

WWC Holding Co., Inc. Case No. PU-2077-03-636

Designated Eligible Carrier
Application

I move the Commission bill WWC Holding Co., Inc. for costs incurred to
date in Case No. PU-2077-03-636, WWC Holding Co., Inc., Designated Eligible

Carrier, Application.
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Public Service Commission
State of North Dakota

COMMISSIONERS

Tony Clark, President

Susan E. Wefald
Kevin Cramer

Executive Secretary

Jon H. Mielke

600 E Boulevard Ave. Dept. 408

" Bismarck, North Dakota 58505-0480

web: www.psc.state.nd.us
e-mail: ndpsc @psc.state.nd.us

March 31, 2004

Thomas D Kelsch

Atty for WWC Holding Co Inc.
PO Box 1266

Mandan ND 58554-7266

RE: Case No. PU-2077-03-636
WWC Holding Co., Inc.
Designated Eligible Carrier
Application

Enclosed is a copy of the statement approved at the March 31, 2004 Public
Service Commission meeting for the expenses incurred to date in Case No.
PU-2077-03-636.

Under N.D.C.C. 49-21-01.7, these expenses are billed through the Valuation
Fund and must be paid for by the telecommunications company involved.

Please make your check payable to the Public Service Commission.

Sincerely,

“Gloria Geiger
Admin Staff Officer
701-328-2401
Enc.

TDD 800-366-6888
Fax 701-328-2410
Phone 701-328-2400



Billing Statement

March 31, 2004

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier
Application
Bill To:
-~ WWC Holding Co., INC. ... evveeeeeeeeeeeeeeeeseeeer! $409.29

Expenses Incurred to Date:

- Advertising Costs $409.29

Send Payment and a Copy of this Statement To:
Public Service Cqmmis_sibn

- 600 E Boulevard Ave Dept 408

Bismarck ND 58505-0480

Federal Tax 1D 45-0309764



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier
Application

AFFIDAVIT OF SERVICE BY CERTIFIED MAIL AND ORDINARY MAIL

STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH

Sharon Helbling deposes and says that:

she is over the age of 18 years and not a party to this action and, on the 13th day of February,
2004, she deposited in the United States.Mail, Bismarck, North Dakota one envelopes with
certified postage, return receipt requested, fully prepaid, securely sealed and each containing a
photocopy of:

Order
The envelope was addressed as follows:

Thomas D Kelsch

Atty for WWC Holding Co Inc

P O Box 1266

Mandan ND 58554-7266
701-663-9818

Cert. No. 7002 2410 0003 4911 4363

Sharon Helbling further deposes and says that on the 13th day of February, 2004, she
deposited in the United States Mail, Bismarck, North Dakota, two envelopes by regular mail,
with postage fully prepaid, securely sealed, each containing a photocopy of the same.

Jim Blundell Mark J Ayotte

WWC Holding Co Briggs and Morgan P A
3650 131% Ave SE Ste 400 2200 1* Nat'l Bk Bldg
Bellevue WA 98006 St Paul MN 55101

Each address shown is the respective addressee's last reasonably ascertainable post office
address. .

Subscribed and sworn to before me
this 13th day of February, 2004.

DRAL. SCOTT :
SEAL No?aﬁ‘subﬂc. STATE OF Nomg 1DA!§OTA . Notary Public
ires JUNE 11, 2004 —_—
My Commission Bxpres - 14 PU-2077-03-636 Pages. 1

| Affizicit of Servica
by Pusitc Szrvice Commission

0211372004 CC: Comm Legal PLD (3)
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WWC Holding Co., Inc.
Designated Eligible Carrier
Application

MOTION

February 12, 2004

Case No. PU-2077-03-636

| move the Commission adopt the Order in WWC Holding Co., Inc.’s application

for eligible carrier designation, Case No. PU-2077-03-636.

PJF/sdh

.(1 3  PU-2077-02-838 Fages! )
|

Moticn

by Public Serace Commission

02/12/2004 CC. Comm Legal PUD &}



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier
Application

ORDER

February 12, 2004

Preliminary Statement

On October 15, 2003, an application for designation as an Eligible
Telecommunications Carrier (ETC) was filed by: WWC Holding Co., Inc., d/b/a
CellularOne (Western Wireless). WWC Holding Co., Inc. is the operating entity doing
business as CellularOne and is a wholly owned subsidiary of Western Wireless
Corporation.

Western Wireless seeks ETC designation for purposes of qualifying to receive
federal universal service support in the study areas of Absaraka Co-operative
Telephone Company, Inc., Citizens Telecom, Griggs County Telephone Co., Inter-
Community Telephone Company, L.L.C., Midstate Telephone Company, Moore and
Liberty Telephone Company, Nemont Telephone Cooperative, Inc., Noonan Farmers
Telephone Company, Polar Telecommunications, Inc., Red River Rural Telephone
Association-ND, Red River Telecom, Inc., Wolverton Telephone Company-ND and York
Telephone Company. The companies listed are classified as rural telephone
companies.

On November 20, 2003 the Commission issued a Notice of Opportunity for
Hearing and Notice of Informal Hearing providing that comments or requests for hearing
be filed by January 8, 2004 and scheduling an informal hearing for January 14, 2004.
No comments or requests for hearing were received. The informal hearing was held as
scheduled. The notice stated that the Commission could determine the matter without a
hearing.

The issues to be considered are:

1. The qualification of the applicant under the
Telecommunications Act of 1996, Section 214(e) for designation as
an ETC eligible to receive federal universal service funding.

2. The ETC universal service support area to be designated for
the applicant.

On January 14, 2004 Western Wireless filed an affidavit of James H. Blundell,
Director of External Affairs for Western Wireless, in. suoport of the application. .
12 PU-2077-03-636 Pages: 9
‘ Order
by Public Service Commission

02/13/2004 CC: Comm Legal PUD (3)



On January 20, 2004 Western Wireless filed a letter responding to questions
raised at the January 14, 2004 informal hearing.

ETC Designation

The Telecommunications Act or 1996 provides financial support for universal
services to common carriers that have been designated as eligible telecommunications
carriers (ETCs) and that (1) offer the universal services that are supported by Federal
universal service support mechanisms under section 254(c), either using its own
facilities or a combination of its own facilities and resale of another carrier's services and
(2) advertise the universal services, advertise the availability of such services, and
advertise the charges for such services, using media of general distribution.

The universal services designated for support by Federal universal service
.support mechanisms include voice grade access to the public switched network, local
usage, dual tone multi-frequency signaling or its functional equivalent, single-party
service or its functional equivalent, access to emergency services, access to operator -
services, access to interexchange service, access to directory assistance, -and toll
limitation for qualifying low-income consumers.

Both federal law and state law provide that the Commission designate a common
carrier as an ETC. In areas served by a rural telephone company, the Commission -
must find that ETC designation is in the public interest.

The affidavit of James Blundell states that

1) Western Wireless is a common carrier currently providing commercial
mobile radio service (CMRS) throughout the State of North Dakota
including mobile telephony, data/facsimile, 911, voice mail, and other
features and services.

2) Western Wireless currently offers and is able to provide, throughout the
areas in which it is seeking ETC designation, the required
telecommunications services that are supported by universal service
funding.

3) Western Wireless advertises the federally supported universal services
throughout its requested designated service area through several different
media including newspaper, television, radio, and billboard advertising.

4) Western Wireless will advertise the availability of and charges for its
universal service offerings through media of general distribution, in
accordance with 47 C.F.R. § 54.201(d)(2).

Order
Case No. PU-2077-03-636
Page 2



5) Western Wireless’s requested designated service areas are equivalent to
the rural telephone company’s study area, in accordance with 47 U.S.C. §
214(e)(5).

6) Granting ETC designation to Western Wireless as requested will provide
rural consumers with a choice of providers for their telecommunications
needs regarding pricing, services, service features, service quality,
customer service, and service availability.

7) Granting ETC designation to Western Wireless as requested will lead to
further deployment of Western Wireless’s cellular network.

8) Granting ETC designation to Western Wireless as requested will provide
competition that will incent incumbent local exchange companies to invest
in new technologies and additional infrastructure to the benefit of
consumers.

Western Wireless has indicated that its compliance tariff for its universal service
offering previously submitted in Case No. PU-1564-98-248 will apply throughout the
requested designated service areas in this proceeding. We acknowledge the tariff
submitted in Case No. PU-1564-98-248 for application in this proceeding.

Western Wireless agrees that an applicant for ETC status is not required to be
providing the required universal services to 100% of a service area before receiving
designation as an ETC and that facilities to serve customers are required at some
reasonable time after the customer agrees to the terms and conditions of the service -
provided. We continue to subscribe to this policy.

Western Wireless agrees to provide quarterly reports describing the status of its
E911 implementation in North Dakota.

Universal Service Support Areas

The Commission must establish a geographic area (service area) for the purpose
of determining universal service obligations and support mechanisms for the designated
ETC. 47 U.S.C. § 214(e)(5).

The Act defines service area:

(5) SERVICE AREA DEFINED-- The term "service area" means a
geographic area established by a State commission for the purpose
of determining universal service obligations and support
mechanisms. In the case of an area served by a rural telephone
company, "service area" means such company's "study area" unless
and until the Commission and the States, after taking into account
recommendations of a Federal-State Joint Board instituted under

Order
Case No. PU-2077-03-636
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section 410(c), establish a different definition of service area for
such company.’

Table 1 lists, for purposes of federal universal service funding, the North Dakota
study areas that have been established by the Federal Communications Commission
and listed by the Universal Service Administrative Company (USAC) for incumbent local
exchange companies (ILECs) serving customers in North Dakota:

TABLE 1
Study Area Name Local Exchange Company service areas
included in study area
Absaraka Cooperative Telephone Co., Inc. Absaraka Co-operative Telephone Company, Inc.
BEK Communications Cooperative BEK Communications Cooperative .
Consolidated Telcom Consolidated Telcom

Dakota Central Telecommunications Cooperative Dakota Central Telecommunications Cooperative

Dakota Central Telecom |, Inc.

Dickey Rural Telephone Cooperative Dickey Rural Communications, Inc. .
Dickey Rural Telephone Cooperative
Dickey Rural Access, Inc.

Griggs County Telephone Company Griggs County Telephone Co
Inter-Community Telephone Company L.L.C. Inter-Community Telephone Company, L.L.C.
Midstate Communications Inc. Midstate Communications Inc.

Midstate Telephone Company Midstate Telephone Company

Moore & Liberty Telephone Company Moore and Liberty Telephone Company
Nemont Telephone Cooperative, Inc. Nemont Telephone Cooperative, Inc.

Missouri Valley Communications, Inc

Noonan Farmers Telephone Company Noonan Farmers Telephone Company

North Dakota Telephone Company North Dakota Telephone Company

Northwest Communications Cooperative Northwest Communications Cooperative, a
Cooperative Association

Polar Communications Mutual Aid Corporation Polar Communications Mutual Aid Corporation

Polar Telecommunications, Inc. Polar Telcom, Inc.

Qwest Corporation Qwest Corporation

Red River Rural Telephone Association Red River Rural Telephone Association

Red River Telecom, Inc.

' 47 U.S.C. § 214(e)(5)

Order
Case No. PU-2077-03-636
Page 4




Reservation Telephone Cooperative Reservation Telephone Cooperative

SRT Communications, Inc. SRT Communications, Inc.

United Telephone Mutual Aid Corporation United Telephone Mutual Aid Corporation
Turtle Mountain Communications, Inc.

West River Telecommunications Cooperative West River Telecommunications Cooperative

Wolverton Telephone Company Wolverton Telephone Company

Table 2 lists, for purposes of federal universal service funding, the Minnesota
study areas that have been established by the Federal Communications Commission
and listed by the USAC for ILECs serving customers in North Dakota:

TABLE 2
Study Area Name , | Local Exchange Company service areas
included in study area
Citizens Telecommunications Company of MN Citizens Telecommunications Company of
Minnesota, Inc.
Halstad Telephone Co. Halstad Telephone Company
Loretel Systems, Inc Loretel Systems, Inc.

Table 3 lists, for purposes of federal universal service funding, the South Dakota
study areas that have been established by the Federal Communications Commission
and listed by the USAC for ILECs serving customers in North Dakota:

TABLE 3
Study Area Name Local Exchange Company service areas
included in study area
James Valley Cooperative Telephone Company James Valley Cooperative Telephone Company
Roberts County Telephone Cooperative Roberts County Telephone Cooperative
Association Association

RC Communications, Inc.

Venture Communications Cooperative Venture Communications, Inc.

West River Cooperative Telephone Company West River Cooperative Telephone Company

Table 4 lists, for purposes of federal universal service funding, the Montana study
areas that have been established by the Federal Communications Commission and
listed by the USAC for ILECs serving customers in North Dakota:

Order
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TABLE 4

Study Area Name Local Exchange Company service areas
included in study area

Mid-Rivers Telephone Cooperative, Inc. Mid-Rivers Telephone Cooperative, Inc.

On December 15, 1999 the Commission granted Western Wireless ETC
designation with a designated service area that included all exchanges in the service
area of U S WEST Communications, Inc. (now known as Qwest Corporation), including
the Alexander, Fairmount, Gwinner, Lisbon, Pembina, Watford City, Williston, and
Wyndmere exchanges subsequently sold to Citizens Telecommunications Company of
North Dakota (Case No. PU-1564-98-428).

On October 31, 2000 Citizens Telecommunications Company of North Dakota
(Citizens ND) received Certificates of Public Convenience and Necessity to provide
local exchange telecommunications services in the exchanges of Alexander, Fairmount,
Gwinner, Lisbon, Pembina, Watford City, Williston, and Wyndmere, formerly served by
U S WEST. Western Wireless continued to have ETC designation in those exchanges -
under the Commission’s December 15, 1999 Findings of Fact, Conclusions of Law and
Order, Case No. PU-1564-98-428.

On October 3, 2001, Case No. PU-1564-98-428, the Commission granted
Western Wireless ETC designation with a designated service area that included the
study areas of:

BEK Communications Cooperative
Consolidated Telcom

Dakota Central Telecommunications Cooperative
Dickey Rural Telephone Cooperative

North Dakota Telephone Company

Northwest Communications Cooperative

Polar Communications Mutual Aid Corporation
Reservation Telephone Cooperative

SRT Communications, Inc.

United Telephone Mutual Aid Corporation, and
West River Telecommunications Cooperative

On November 1, 2002 Polar Telecommunications, Inc. received a Certificate of
Public Convenience and Necessity to provide local exchange telecommunications
services in the Pembina exchange, formerly served by Citizens ND. Western Wireless
continues to have ETC designation in the Pembina exchange under the Commission’s
October 3, 2001 Order on Remand, Case No. PU-1564-98-428. Polar also provides
local exchange telecommunications services to the Adams, Edmore, Fordville, Gilby,
and Lakota exchanges in North Dakota.

Order
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On November 1, 2002 Dickey Rural Access, Inc. received Certificates of Public
Convenience and Necessity to provide local exchange telecommunications services in
the exchanges of Gwinner and Lisbon formerly served by Citizens ND. Western
Wireless continued to have ETC designation in those exchanges under the
Commission’s October 3, 2001 Order on Remand, Case No. PU-1564-98-428. Dickey
Rural Access, Inc. provides no other exchanges with local exchange
telecommunications services in North Dakota.

On November 1, 2002 Red River Telecom, Inc. received Certificates of -Public
Convenience and Necessity to provide local exchange telecommunications services in
the Fairmount and Wyndmere exchanges formerly served by Citizens ND. Western
Wireless continued to have ETC designation in the Fairmount and Wyndmere
exchanges under the Commission’s October 3, 2001 Order on Remand, Case No. PU-
1564-98-428. Red River Telecom, Inc. also provides local exchange
telecommunications services to the Hankinson and Lidgerwood exchanges in North
Dakota.

On April 1, 2003 Reservation Telephone Cooperative (Reservation) received
Certificates of Public Convenience and Necessity to provide . local exchange
telecommunications services in the Alexander and Watford City exchanges formerly
served by Citizens ND. Western Wireless continued to have ETC designation in the
Alexander and Watford City exchanges under the Commission’s October 3, 2001 Order
on Remand, Case No. PU-1564-98-428. Also, Western Wireless continued to have
ETC designation in all other exchanges in North Dakota where Reservation Telephone
Cooperative provides local exchange services under the Commission’s October 3, 2001
Order on Remand.

On April 1, 2003 Missouri Valley Communications, Inc. received a Certificate of
Public Convenience and Necessity to provide local exchange telecommunications
services in the Williston exchange formerly served by Citizens ND. Western Wireless
continued to have ETC designation in the Williston exchange under the Commission’s
October 3, 2001 Order on Remand, Case No. PU-1564-98-428. Missouri Valley
provides no other exchanges with local exchange telecommunications services in North
Dakota.

In this proceeding, Western Wireless is requesting a designated service area that
includes the study areas of:

Absaraka Cooperative Telephone Co., Inc.
Citizens Telecommunications Company of MN
Griggs County Telephone Company
Inter-Community Telephone Company L.L.C.
Midstate Communications Inc.,
Midstate Telephone Company
Moore & Liberty Telephone Company
Nemont Telephone Cooperative, Inc.
Noonan Farmers Telephone Company
Polar Telecommunications, Inc.

Order
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Red River Rural Telephone Association
Wolverton Telephone Company

Inter-Community Telephone Co. Il, L.L.C., listed as a requested designated
service area in the Western Wireless application, merged into Inter-Community
Telephone Company, L.L.C. effective April 3, 2002. York Telephone Co., listed as a
requested designated service area in the Western Wireless application, changed its
name to Midstate Communications Inc. effective May 1996. Red River Telecom, Inc.,
listed as a requested designated service area in the Western W|reless application, is
part of the Red River Rural Telephone Association study area. :

Western Wireless has not requested that its designated service area include the
Halstad Telephone Co, James Valley Cooperative Telephone Company, Loretel
Systems, Inc., Mid-Rivers Telephone Cooperative, Inc., Roberts County Telephone:
Cooperative Association, Venture Communications Cooperative, or West River.
Cooperative Telephone Company study areas.

Based on the evidence in this proceeding, Western Wireless is qualified under-
the Telecommunications Act of 1996, Section 214(e) for designation as an ETC eligible.
to receive federal universal service funding and it is in the public interest that Western
Wireless be designated as an ETC in the requested designated service areas. -

Order
The Commission orders:

1. WWC Holding Co., Inc. d/b/a CellularOne (Western Wireless) is designated an
eligible telecommunications carrier for the purpose of receiving federal universal service
support. The designated service area in this proceeding consists of the following study
areas:

Absaraka Cooperative Telephone Co., Inc.

Citizens Telecommunications Company of MN

Griggs County Telephone Company

Inter-Community Telephone Company L.L.C.

Midstate Communications Inc.

Midstate Telephone Company

Moore & Liberty Telephone Company

Nemont Telephone Cooperative, Inc.

Noonan Farmers Telephone Company

Polar Telecommunications, Inc.

Red River Rural Telephone Association

Wolverton Telephone Company

Order
Case No. PU-2077-03-636
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2. Western Wireless Corporation shall file quarterly reports to the Commission
describing the status of its wireless E-911 implementation in North Dakota.

PUBLIC SERVICE COMMISSION

Susan E. W ald Tﬁy Clark Kevm Cramer

Commissio ner President Commissioner

Order
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2200 FIRST NATIONAL BANK BUILDING
332 MINNESOTA STREET

SAINT PAUL. MINNESOTA 55101
TELEPHONE (651) 808-6600
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February 5, 2004

VIA FAX (701) 328-2410 AND U.S. MAIL

Patrick Fahn

Chief Engineer

North Dakota Public Service Commission
600 East Boulevard, Dept. 408

Bismarck, ND 58505-0480

Re:  In the Matter of the Application of WWC Holding Co., Inc. d/b/a
CellularOne®© for Designation as an Eligible Telecommunications Carrier
Docket No. PU-2077-03-636

Dear Mr. Fahn:

I am writing to confirm the matters discussed in our telephone conversation of
February 5, 2004, concerning the above-captioned matter. Specifically, 1 advised you that
Western Wireless Corporation is the parent company of its wholly-owned subsidiary corporation,
WWC Holding Co., Inc. In the State of North Dakota, WWC Holding Co., Inc. is the operating
entity doing business as CellularOne©. For purposes of the above-captioned proceeding, we
recommend that the Commission’s order granting federal ETC status be issued to “WWC
Holding Co., Inc. d/b/a CellularOne© (‘Western Wireless’).” Such a designation will be
consistent with the Application, as well as similar designations in other States.

et

f you should have any questions, please contact me.

Very truly yours,
Mark J. AyZ A]
MJA/sjic .
cc:  James H. Blundell
Thomas D. Kelsch
Lt PUL2077-03-636 Fages 1
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2200 FIRST NATIONAL BANK BUILDING
332 MINNESOTA STREET

SAINT PAUL. MINNESOTA 55101
TELEPHONE (651) 808-6600

FACSIMILE (651) 808-6450

MORGAN

PROFESSIONAL ASSOCIATION

om0 ‘_“- WRITER'S DIRECT DIAL

January 16, 2004

=TT OIS SION

PUBLIC LA S DIVISION
ND SuBLIC UTILTIES

Patrick Fahn

Chief Engineer

North Dakota Public Service Commission
600 East Boulevard, Dept. 408

Bismarck, ND 58505-0480

Re: In the Matter of the Application of WWC Holding Co., Inc. d/b/a
CellularOne®© for Designation as an Eligible Telecommunications Carrier

Docket No. PU-2077-03-636
Dear Mr. Fahn;

I am writing as a follow-up to the items discussed at the Informal Hearing of January 14,
2004, in the above-captioned matter. Specifically, the Commission raised a question regarding
WWC Holding Co.’s (“Western Wireless”) obligation to provide service as a federal eligible
telecommunications carrier (“ETC”) throughout its designated service areas.

The Federal Communications Commission (“FCC”) has set forth the standard regarding
an ETC’s obligation to provide service throughout a designated service area in In the Matter of
Federal-State Joint Board on Universal Service Western Wireless Corporation Petition for
Preemption of an Order of the South Dakota Public Utilities Commission, CC Docket 96-45,
Declaratory Ruling, 15 FCC Rcd. 15168 (2000) (“Declaratory Ruling”). A copy of the FCC’s
Declaratory Ruling is enclosed. As set forth in para. 17, the FCC addressed whether gaps in
coverage throughout a service area could preclude designation. The FCC specifically
determined that a new entrant, once designated as an ETC, is required to extend its network to
serve new customers upon reasonable request. (Declaratory Ruling, §17.) Western Wireless
reaffirms its obligation as a designated ETC to comply with this standard throughout its
designated service areas in North Dakota.

Moreover, the Commission issued its “Findings of Fact, Conclusions of Law and Order”
on December 15, 1999 when designating Western Wireless as a federal ETC in Case No. PU-
1564-98-428. As set forth in Finding of Fact No. 36, the Commission determined that an
applicant for ETC status is not required to be providing the required universal services to 100%
of a service area before receiving designation as an ETC. Moreover, the Commission stated,
“Facilities to serve customers are required at some reasonable time after the customer agrees to
the terms and conditions of the service provided.” (/d) Western Wireless agrees the

10 PU-2077-03-63€ Pages 22

vancaiy 14ih Informal

MINNEAPOLIS OFFICE ® IDS CENTE
MEMBER — LEX MUNDI. A GLOBAL ASSOCIATIC

Heaning
iy WWC rliiding Co., Inc.

1608983v1

D1NZ004

(651) 808-6561
WRITER'S E-MAIL

" mayotte@ briggs.com

CG Comm Legal PUD (3)



BRIGGS ax» MORGAN

Patrick Fahn
January 16, 2004
Page 2

Commission should include a similar finding in its Order granting ETC designation in this
proceeding.

Finally, Western Wireless’ compliance filing previously submitted in Case No. PU-1564-
98-248 will apply throughout the newly designated areas which are the subject of the Application
in this proceeding. Similarly, Western Wireless agrees the Commission should include the
requirement to provide quarterly reports describing the status of its E911 implementation,
pursuant to the Order on Remand dated October 3, 2001 in Case No. PU-1564-98-248, in the
Order granting ETC designation in this proceeding.

Thank you for the opportunity to provide this additional clarification. If you should have
any questions, please feel free to contact me.

Very truly yours,
m& / T
Mark J. Ayotte
MIJA/sjc
Enclosure
cc: Illona Jeffcoat-Sacco (w/enclosure)

James H. Blundell (w/enclosure)
Rae Ann Kelsch (w/enclosure)
Thomas D. Kelsch (w/enclosure)

1608983v1



Federal Communications Commission FCC 00-248

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Federal-State Joint Board on
Universal Service CC Docket No. 96-45
Western Wireless Corporation
Petition for Preemption of an
Order of the South Dakota
Public Utilities Commission

N Nt N Nt N ' N ' aat

DECLARATORY RULING
Adopted: July 11, 2000 Released: August 10, 2000
By the Commission: Commissioner Furchtgott-Roth dissenting and issuing a statement.

I INTRODUCTION

1. In this Declaratory Ruling, we provide guidance to remove uncertainty and
terminate controversy regarding whether section 214(e)(1) of the Communications Act of 1934,
as amended, (the Act) requires a common carrier to provide supported services throughout a
service area prior to being designated an eligible telecommunications carrier (ETC) that may
receive federal universal service support.” We believe the guidance provided in this Declaratory
Ruling is necessary to remove substantial uncertainty regarding the interpretation of section
214(e)(1) in pending state commission and judicial proceedings.? We believe the guidance
provided in this Declaratory Ruling will assist state commissions in acting expeditiously to fulfill
their obligations under section 214(e) to designate competitive carriers as eligible for federal
universal service support.

' The Commission may, in accordance with section 5(d) of the Administrative Procedure Act, on motion or on
its own motion, issue a declaratory ruling terminating a controversy or removing uncertainty. See 5 U.S.C. §
554(e), 47 C.FR. § 1.2

2 See, e.g., Letter from Competitive Universal Service Coalition, to Chairman William E. Kennard, FCC, dated
March 8, 2000 at 2, 6; Letter from Gene DeJordy, Western Wireless, to Chairman William E. Kennard, FCC,
dated March 29, 2000 at 1-2; Petition for Preemption of an Order of the South Dakota Public Utilities
Commission, filed by Western Wireless (June 23, 1999) (Western Wireless petition); The Filing by GCC License
Corporation for Designation as an Eligible Telecommunications Carrier, Notice of Appeal to the Supreme Court
of South Dakota, Civ. 99-235, filed by the South Dakota Public Utilities Commission (May 10, 2000) (South
Dakota PUC Notice of Appeal).
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2. We believe that interpreting section 214(e)(1) to require the provision of service
throughout the service area prior to ETC designation prohibits or has the effect of prohibiting the
ability of competitive carriers to provide telecommunications service, in violation of section
253(a) of the Act. We find that such an interpretation of section 214(e)(1) is not competitively
neutral, consistent with section 254, and necessary to preserve and advance universal service, and
thus does not fall within the authority reserved to the states in section 253(b). In addition, we
find that such a requirement conflicts with section 214(e) and stands as an obstacle to the
accomplishment and execution of the full purpose and objectives of Congress as set forth in
section 254. Consequently, under both the authority of section 253(d) and traditional federal
preemption authority, we find that to require the provision of service throughout the service area
prior to designation effectively precludes designation of new entrants as ETCs in violation of the
intent of Congress. We believe that the guidance provided in this Declaratory Ruling will further
the goals of the Act by ensuring that new entrants have a fair opportunity to provide service to
consumers living in high-cost areas.

3. We note that Western Wireless has raised similar issues in its petition for
preemption of a decision of the South Dakota Public Utilities Commission (South Dakota PUC).3
In its petition, Western Wireless asks the Commission to preempt, under section 253 and as
inconsistent with the Act, the South Dakota PUC’s requirement that, pursuant to section 214(e),
a carrier may not receive designation as an ETC unless it is providing service throughout the
service area. In light of the recent South Dakota Circuit Court decision overturning the South
Dakota PUC’s decision and granting Western Wireless ETC status in each exchange served by
non-rural telephone companies in South Dakota, we believe that it is unnecessary to act on the
Western Wireless petition at this time." In doing so, we note that section 253(d) requires the
Commission to preempt state action only “to the extent necessary to correct such violation or
inconsistency.”> We acknowledge, however, that the South Dakota Circuit Court Order has been
automatically stayed with the filing of the South Dakota PUC’s notice of appeal to the Supreme
Court of South Dakota.® We therefore place Western Wireless® petition for preemption of the
South Dakota PUC Order in abeyance pending final resolution of this appeal.” The Commission

> See Western Wireless petition. Comments cited herein are in response to this petition. See also The Filing by
GCC License Corporation for Designation as an Eligible Telecommunications Carrier, Finding of Facts and
Conclusions of Law; Notice of Entry of Order, Before the Public Utilities Commission of the State of South
Dakota, TC98-146 (May 19, 1999).

¢ Filing by GCC License Corporation for Designation as an Eligible Telecommunications Carrier, Findings of
Fact, Conclusions of Law, and Order, Civ. 99-235 (SD Sixth Jud. Cir. March 22, 2000) (South Dakota Circuit
Court Order) (concluding that the South Dakota PUC “erred as a matter of law by determining that an applicant
for ETC designation must first be providing a universal service offering to every location in the requested
designated service area prior to being designated an ETC”).

S 47US.C. § 253(d) (emphasis added).
6 See South Dakota Codified Laws § 15-26A-38.

7 South Dakota PUC Notice of Appeal.
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will make a determination at that time as to whether it is necessary to proceed consistent with the
guidance provided in this Declaratory Ruling.

II. BACKGROUND
A. The Act

4. Section 254(e) provides that “only an eligible telecommunications carrier
designated under section 214(e) shall be eligible to receive specific Federal universal service
support.”® Section 214(e)(2) provides that “[a] State commission shall upon its own motion or
upon request designate a common carrier that meets the requirements of [subsection 214(e)(12] as
an eligible telecommunications carrier for a service area designated by the State commission.”

5. Section 214(e)(1) provides that:

A common carrier designated as an eligible telecommunications carrier under
[subsections 214(e)(2), (3), or (6)] shall be eligible to receive universal service
support in accordance with section 254 and shall, throughout the service area for
which the designation is received —

(A) offer the services that are supported by Federal universal
service support mechanisms under section 254(c), either using its
own facilities or a combination of its own facilities and resale of
another carrier’s services (including the services offered by another
eligible telecommunications carrier); and

(B) advertise the availability of such services and the charges
therefor using media of general distribution. "’

6. Section 253 establishes the legal framework for Commission preemption of a state
statute, regulation, or legal requirement that prohibits or has the effect of prohibiting the
competitive provision of telecommunications service. The Commission has interpreted and
applied this standard on a number of occasions.'' First, the Commission must determine whether

¥ 47U.S.C. § 254(e).
® 47U.S.C. § 214(e)(2).
' 47U.8.C. § 214(e)(1).

" See, e.g., American Communications Services, Inc., MCI Telecommunications Corp. Petition for Expedited
Declaratory Ruling Preempting Arkansas Telecommunications Regulatory Reform Act of 1997 Pursuant to
Sections 251, 252, and 253 of the Communications Act, as amended, Memorandum Opinion and Order, CC
Docket No. 97-100, FCC 99-386 (rel. Dec. 23, 1999); Petition of Pittencrieff Communications, Inc., for
Declaratory Ruling Regarding Preemption of the Texas Public Utility Regulatory Act of 1995, Memorandum
Opinion and Order, File No. WTB/POL 96-2, 13 FCC Red 1735 (1997) aff’d CTIA v. FCC, 168 F.3d 1332 (D.C.
Cir. 1999) (Pittencrieff Communications, Inc.); Silver Star Telephone Company, Inc., Petition for Preemption
(continued....)
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the challenged law, regulation, or requirement violates section 253(a). Specifically, the
Commission examines whether the state provision “prohibit[s] or ha[s] the effect of prohlbltmg
the ability of any entity to provide any interstate or intrastate telecommunications service.’

7. If the Commission finds that the state requirement violates section 253(a), then it
will determine whether it is nevertheless permissible under section 253(b). The criteria set forth in
section 253(b) preserve the states’ ability to impose, on a competitively neutral basis and
consistent with section 254, requirements necessary to preserve and advance universal service.'
The Commission has held that a state program must meet all three criteria — it must be
“competitively neutral,” “consistent with Section 254,” and “necessary to preserve and advance
universal service” — to fall within the “safe harbor” of section 253(b). 14 The Commission has
preempted state regulations for failure to satisfy even one of the three criteria.”” Ifa requirement
otherwise impermissible under section 253(a) does not satisfy section 253(b), the Commlsswn
must preempt the enforcement of the requirement in accordance with section 253(d)

B. Federal Preemption Authority

8. The Supremacy Clause of the Constitution empowers Congress to preempt state
or local laws or regulations under certain specified conditions.”” As explained by the United
States Supreme Court:

Pre-emption occurs when Congress, in enacting a federal statute,
expresses a clear intent to preempt state law, when there is outright or
actual conflict between federal and state law, where compliance with both
federal and state law is in effect physically impossible, where there is
implicit in federal law a barrier to state regulation, where Congress has

legislated comprehensively, thus occupying an entire field of regulation
(Continued from previous page)
and Declaratory Ruling, Memorandum Opinion and Order, CCB Pol 97-1, 12 FCC Red 15639 (1997) (Silver
Starh) reconsideration denied, 13 FCC Red 16356 (1998) aff’d, RT Communications, Inc. v. FCC, 201 F.3d 1264
(10" Cir. 2000).

% 47U.8.C. § 253(a).
? 47U.S.C. § 253(b).
4 Pittencrieff Communications, Inc., 13 FCC Red at 1752, para. 33.

* For example, in Silver Star, the Commission preempted a Wyoming statute for its failure to satisfy the
“competitive neutrality” criterion. Silver Star, 12 FCC Rcd at 15658-60, paras. 42, 45.

¢ 47US.C. § 253(d). (“If, after notice and an opportunity for public comment, the Commission determines that
a State or local government has permitted or imposed any statute, regulation, or legal requirement that violates
subsection (a) or (b), the Commission shall preempt the enforcement of such statute, regulation, or legal
requirement to the extent necessary to correct such violation or inconsistency.”).

""" Louisiana Public Service Commission v. FCC, 476 U.S. 355, 368 (1986).



Federal Communications Commission FCC 00-248

and leaving no room for the States to supplement federal law, or where
the state law stands as an obstacle to the accomplishment and execution
of the full objectives of Congress."*

It is well established that “[p]re-emption may result not only from action taken by Congress itself:
a federal agency acting within the scope of its congressionally delegated authority may preempt
state regulations.”"’

IHI. DISCUSSION
A. Section 253(a) Analysis
1. Background

9. In order to determine whether a section 253(a) violation has occurred, we must
consider whether the cited statute, regulation, or legal requirement “may prohibit or have the
effect of prohibiting the ability of any entity to provide any interstate or intrastate
telecommunications service.””” We therefore examine whether the requirement that a carrier must
be providing service throughout the service area prior to designation as an ETC “may prohibit or
have the effect of prohibiting” carriers that are not incumbent LECs from providing
telecommunications service.

2. Discussion

10.  We find that requiring a new entrant to provide service throughout a service area
prior to designation as an ETC has the effect of prohibiting the ability of the new entrant to
provide intrastate or interstate telecommunications service, in violation of section 253(a).

11.  Legal Requirement. As an initial matter, we find that the requirement that a new
entrant must provide service throughout its service area as a prerequisite to designation as an
ETC under section 214(e) constitutes a state “legal requirement” under section 253(a). We have
previously concluded that Congress intended the phrase, “[s]tate or local statute or regulation, or
other State or local requirement” in section 253(a), to be interpreted broadly.”’ The resolution of

'* 1d. at 368-369 (citations omitted).

" 1d. at 369; Fidelity Federal Sav. And Loan Ass’n v. De La Cuesta, 458 U.S. 141, 153-54 (1982); City of New
Yorkv. FCC, 486 U.S. 57, 64 (1988) (“[t]he statutorily authorized regulations of an agency will pre-empt any
state or local law that conflicts with such regulations or frustrates the purposes thereof”).

%0 See 47 U.S.C. § 253(a).

2! See The Petition of the State of Minnesota for a Declaratory Ruling Regarding the Effect of Section 253 on an
Agreement to Install Fiber Optic Wholesale Transport Capacity in State Freeway Rights-of-Way, Memorandum
Opinion and Order, CC Docket No. 98-1, FCC 99-402 (rel. Dec. 23, 1999) (concluding that an agreement
between a developer and the State creates a “legal requirement” subject to section 253 preemption) at paras. 17-
(continued....)
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a carrier’s request for designation as an ETC by a state commission is legally binding on the
carrier and may prohibit the carrier from receiving federal universal service support. We find
therefore that any such requirement constitutes a “legal requirement” under section 253(a).

12.  Prohibiting the Provision of Telecommunications Service. We find that an
interpretation of section 214(e) requiring carriers to provide the supported services throughout

the service area prior to designation as an ETC has the effect of prohibiting the ability of
prospective entrants from providing telecommunications service.’”” A new entrant faces a
substantial barrier to entry if the incumbent local exchange carrier (LEC) is receiving universal
service support that is not available to the new entrant for serving customers in high-cost areas.
We believe that requiring a prospective new entrant to provide service throughout a service area
before receiving ETC status has the effect of prohibiting competitive entry in those areas where
universal service support is essential to the provision of affordable telecommunications service
and is available to the incumbent LEC. Such a requirement would deprive consumers in high-cost
areas of the benefits of competition by insulating the incumbent LEC from competition.

13, No competitor would ever reasonably be expected to enter a high-cost market and
compete against an incumbent carrier that is receiving support without first knowing whether it is
also eligible to receive such support.”> We believe that it is unreasonable to expect an
unsupported carrier to enter a high-cost market and provide a service that its competitor already
provides at a substantially supported price. Moreover, a new entrant cannot reasonably be
expected to be able to make the substantial financial investment required to provide the supported
services in high-cost areas without some assurance that it will be eligible for federal universal
service support.24 In fact, the carrier may be unable to secure financing or finalize business plans
due to uncertainty surrounding its designation as an ETC.

14.  In addition, we find such an interpretation of section 214(e)(1) to be contrary to
the meaning of that provision. Section 214(e)(1) provides that a common carrier designated as an
eligible telecommunications carrier shall “offer” and advertise its services.” The language of the

(Continued from previous page)
18 (Minnesota Declaratory Ruling). “We believe that interpreting the term ‘legal requirement’ broadly, best
fulfills Congress’ desire to ensure that states and localities do not thwart the development of competition.” 1d.

2 See, e.g., ALTS comments at 3-5; AT&T comments at 7-9; CTIA reply comments at 4; Minnesota PUC
comments at 2; PCIA comments 4-5; Washington UTC reply comments at 3.

2 Western Wireless petition at 8.

# See Minnesota Cellular Corporation’s Petition for Designation as an Eligible Telecommunications Carrier,
Order Granting Preliminary Approval and Requiring Further Filings, Docket No. P-5695/M-98-1285 (Oct. 27,
1999) (Minnesota PUC Order) at 7.

B 47U.S.C. § 214(e)(1).
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statute does not require the actual provision of service prior to designation.26 We believe that this
interpretation is consistent with the underlying congressional goal of promoting competition and
access to telecommunications services in high-cost areas. In addition, this interpretation is
consistent with the Commission’s conclusion that a carrier must meet the section 214(e) criteria
as a condition of its being designated an eligible carrier “and then must provide the designated
services to customers pursuant to the terms of section 214(e) in order to receive support.””

15.  In addition, we note that ETC designation only allows the carrier to become
eligible for federal universal service support. Support will be provided to the carrier only upon
the provision of the supported services to consumers.” We note that ETC designation prior to
the provision of service does not mean that a carrier will receive support without providing
service.”” We also note that the state commission may revoke a carrier’s ETC designation if the
carrier fails to comply with the ETC eligibility criteria.

16.  In addition, we believe the fact that a carrier may already be providing service
within the state prior to designation is not conclusive of whether the carrier can reasonably be
expected to provide service throughout the service area, particularly in high-cost areas, prior to
designation. While a requirement that a carrier be providing service throughout the service area
may not affect the provision of service in lower-cost areas, it is likely to have the effect of
prohit;%)ting the ability of carriers without eligibility for support to provide service in high-cost
areas.

17.  Gaps in Coverage. We find the requirement that a carrier provide service to every
potential customer throughout the service area before receiving ETC designation has the effect of
prohibiting the provision of service in high-cost areas. As an ETC, the incumbent LEC is required
to make service available to all consumers upon request, but the incumbent LEC may not have
facilities to every possible consumer.”’ We believe the ETC requirements should be no different

% See, e.g., Western Wireless Corporation Designated Eligible Carrier Application, Findings of Fact,
Conclusions of Law and Order, North Dakota Public Service Commission, Case No_. PU-1564-98-428 (Dec. 15,
1999) (North Dakota Order); Minnesota PUC Order. See also Washington UTC reply comments at 3-5.

" Federal-State Joint Board on Universal Service, Report and Order, CC Docket No. 96-45, 12 FCC Rcd 8876,
8853, para. 137 (1997), as corrected by Federal-State Joint Board on Universal Service, Erratum, CC Docket
No. 96-45, FCC 97-157 (rel. June 4, 1997), aff’d in part, rev’d in part, remanded in part sub nom. Texas Office
of Public Utility Counsel v. FCC, 183 F.3d 393 (5" Cir. 1999) cert. granted, 120 S.Ct. 2214 (U.S. June 5, 2000)
(No. 99-1244) (Universal Service Order) (emphasis in original).

2 Universal Service Order, 12 FCC Red 8853, para. 137.
» Washington UTC reply comments at 4.
3 ALTS comments at 4-5.

3! See Minnesota PUC Order at 11, concluding that, “[a]ll carriers, but especially rural carriers, have pockets
within their study areas where they have no customers or facilities. If development occurs, they have to build out
to the new customer or customers. Minnesota Cellular appears to have the same build-out capacity as the
(continued....)
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for carriers that are not incumbent LECs. A new entrant, once designated as an ETC, is required,
as the incumbent is required, to extend its network to serve new customers upon reasonable
request. We find, therefore, that new entrants must be allowed the same reasonable opportunity to
provide service to requesting customers as the incumbent LEC, once designated as an ETC.*
Thus, we find that a telecommunications carrier’s inability to demonstrate that it can provide
ubiquitous service at the time of its request for designation as an ETC should not preclude its
designation as an ETC.

18.  State Authority. Finally, although Congress granted to state commissions, under
section 214(e)(2), the primary authority to make ETC designations, we do not agree that this
authority is without any limitation.” While state commissions clearly have the authority to deny
requests for ETC designation without running afoul of section 253, the denials must be based on
the application of competitively neutral criteria that are not so onerous as to effectively preclude a
prospective entrant from providing service. We believe that this is consistent with sections
214(e), 253, and 254, as well as the decision of the United States Court of Appeals for the Fifth
- Circuit in Texas Office of Public Utility Counsel v. F CC.»* We reiterate, however, that the state
commissions are primarily responsible for making ETC designations. Nothing in this Declaratory
Ruling is intended to undermine that responsibility. In fact, it is our expectation that the guidance
provided in this Declaratory Ruling will enable state commissions to move expeditiously, in a pro-
competitive manner, on many pending ETC designation requests.

B. Section 253(b) Analysis
1. Background

19.  Section 253(b) preserves the state’s authority to impose a requirement affecting

(Continued from previous page)
incumbents, and the potential need for build-out is no reason to deny ETC status.” See also North Dakota Order
at para. 36, concluding that, “[a] requirement to be providing the required universal services to 100% of a service
area before receiving designation as an ETC could be so onerous as to prevent any other carrier from receiving
the ETC designation in any service area and would require the Commission to rescind the ETC designation
already given to North Dakota ILECs and Polar Telecom, Inc.”

2 See, e. g., Minnesota PUC Order at 10-11; North Dakota Order at para. 36; Washington UTC reply comments
at 5-6. See also South Dakota Circuit Court Order, Conclusions of Law at para. 12.

3 See, e. g., Coalition of Rural Telephone Companies comments at 12 (contending that state decisions under
section 214(e) should not be reviewed under section 253); South Dakota PUC comments at 9 (contending that
preemption may not be granted because the South Dakota PUC exercised a power lawfully delegated to it by
Congress in a manner consistent with federal law).

* See Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 418 n.31 (5" Cir. 1999) cert. granted, 120
S.Ct. 2214 (U.S. June 5, 2000) (No. 99-1244) (“if a state commission imposed such onerous eligibility
requirements that no otherwise eligible carrier could receive designation, that state commission would probably
run afoul of § 214(e)(2)’s mandate to “‘designate’ a carrier or ‘designate’ more than one carrier.”).
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the provision of telecommunications services in certain circumstances.” Section 253(b) allows
states to impose, on a competitively neutral basis and consistent with section 254, requirements
necessary to preserve and advance universal service, protect the public safety and welfare, ensure
the continued quality of telecommunications service, and safeguard the rights of consumers.*®
Section 253(d) requires that we preempt such requirements unless we find that they meet each of
the relevant criteria set forth in section 253(b). The Commission has preempted state regulations
for failure to satisfy even one of the relevant criteria.’

2. Discussion

20.  We find that a requirement to provide the supported services throughout the
service area prior to designation as an ETC does not fall within the “safe harbor” provisions of
section 253(b). To the contrary, we find that this requirement is not competitively neutral,
consistent with section 254, or necessary to preserve and advance universal service. We therefore
find that a requirement that obligates new entrants to provide supported services throughout the
service area prior to designation as an ETC is subject to our preemption authority under section
253(d).

21. Competitive Neutrality. We find that the requirement to provide service prior to
designation as an ETC is not competitively neutral. We believe this finding is consistent with the
Commission’s determination in the Universal Service Order that “[c]ompetitive neutrality means
that universal service support mechanisms and rules neither unfairly advantage nor disadvantage
one provider over another, and neither unfairly favor nor disfavor one technology over another.””*
At the outset, we believe that, to meet the competitive neutrality requirement in non-rural
telephone company service areas, the procedure for designating carriers as ETCs should be
functionally equivalent for incumbents and new entrants.”” As discussed above, requiring the
actual provision of supported services throughout the service area prior to ETC designation
unfairly skews the universal service support mechanism in favor of the incumbent LEC. As a
practical matter, the carrier most likely to be providing all the supported services throughout the
requested designation area before ETC designation is the incumbent LEC.* Without the

¥ 47U8.C. § 253(b). Section 253(c) sets forth additional situations, which are not present here, in which a
state or local government requirement that inhibits entry may still be acceptable.

% 47U.S.C. § 253(b).

¥ For example, in Silver Star, the Commission preempted a Wyoming statute for its failure to satisfy the
“competitive neutrality” criterion. Silver Star, 12 FCC Rcd at 15658-60, paras. 42, 45.

% Universal Service Order, 12 FCC Rcd at 8801, para. 47.

* We thus would be troubled by a process in which the incumbent LEC were able to self-certify that it meets the
criteria for ETC designation, while new entrants were subject to a more rigorous, protracted state proceeding.

“ The 1996 Act required carriers to receive an eligible telecommunications carrier designation under section
214(e) to become eligible for federal high-cost support. 47 U.S.C. § 254(e).
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assurance of eligibility for universal service funding, it is unlikely that any non-incumbent LEC
will be able to make the necessary investments to provide service in high-cost areas.

22.  We are not persuaded that such a requirement is competitively neutral merely
because the requirement to provide service prior to ETC designation applies equally to both new
entrants and incumbent LECs.* We recently concluded that the proper inquiry is whether the
effect of the legal requirement, rather than the method imposed, is competitively neutral.?  As
discussed above, we find that the result of such a requirement is to favor incumbent LECs over
new entrants. Unlike a new entrant, the incumbent LEC is already providing service and therefore
bears no additional burden from a requirement that it provide service prior to designation as an
ETC. We therefore find that requiring the provision of supported services throughout the service
area prior to ETC designation has the effect of uniquely disadvantaging new entrants in violation
of section 253(b)’s requirement of competitive neutrality.

23.  Consistent with Section 254 and Necessary to Preserve and Advance Universal
Service. We find that the requirement to provide service prior to designation as an ETC is not
consistent with section 254 or “necessary to preserve and advance universal service.”” To the
contrary, we find that such a requirement has the effect of prohibiting the provision of service in
high-cost areas. As discussed above, this requirement clearly has a disparate impact on new
entrants, in violation of the competitive neutrality and nondiscriminatory principles embodied in
section 254.** We believe that it is unreasonable to expect an unsupported carrier to enter a high-
cost market and provide a service that its competitor already provides at a substantially supported
price. If new entrants are not provided with the same opportunity to receive universal service
support as the incumbent LEC, such carriers will be discouraged from providing service and
competition in high-cost areas.* Consequently, under an interpretation of section 214(e) that
requires new entrants to provide service throughout the service area prior to designation as an

! South Dakota PUC comments at 10; South Dakota Independent Telephone Coalition at 31.

“ Minnesota Declaratory Ruling at para. 51 (emphasis added). “We do not believe that Congress intended to
protect the imposition of requirements that are not competitively neutral in their effect on the theory that the non-
neutral requirement was somehow imposed in a neutral manner. Moreover, we do not believe that this narrow
interpretation is appropriate because it would undermine the primary purpose of section 253 — ensuring that no
state or locality can erect legal barriers to entry that would frustrate the 1996 Act’s explicit goal of opening all
telecommunications markets to competition.”

® 47U.8.C. § 253(b).

* Universal Service Order, 12 FCC Red at 8801, para. 48 (“We agree with the Joint Board that an explicit
recognition of competitive neutrality in the collection and distribution of funds and determination of eligibility in
universal service support mechanisms is consistent with congressional intent and necessary to promote a pro-
competitive, de-regulatory national policy framework.”).

* The Commission recognized that, in order to promote competition and the availability of affordable access to

telecommunications service in high-cost areas, there must be a competitively neutral support mechanism for
competitive entrants and incumbent LECs. Universal Service Order, 12 FCC Red at 8932, para. 287.
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ETC, the benefits that may otherwise occur as a result of access to affordable telecommunications
services will not be available to consumers in high-cost areas. We believe such a result is
inconsistent with the underlying universal service principles set forth in section 254(b) that are
designed to preserve and advance universal service by promoting access to telecommunications
services in high-cost areas.*

24. A new entrant can make a reasonable demonstration to the state commission of its
capability and commitment to provide universal service without the actual provision of the
proposed service. There are several possible methods for doing so, including, but not limited to:
(1) a description of the proposed service technology, as supported by appropriate submissions; (2)
a demonstration of the extent to which the carrier may otherwise be providing
telecommunications services within the state;* (3) a description of the extent to which the carrier
has entered into interconnection and resale agreements;” or, (4) a sworn affidavit signed by a
representative of the carrier to ensure compliance with the obligation to offer and advertise the
supported services.” We caution that a demonstration of the capability and commitment to
provide service must encompass something more than a vague assertion of intent on the part of a
carrier to provide service. The carrier must reasonably demonstrate to the state commission its
ability and willingness to provide service upon designation.

C. Federal Preemption Authority
1. Background

25.  State regulatory provisions may be preempted when enforcement of a state legal
requirement conflicts with federal law or “stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress.”” Preemption may result not only from
action taken by Congress, but also from a federal agency acting within the scope of its
congressionally delegated authority.”'

26.  Insection 254, Congress codified the Commission’s historical policy of promoting
universal service to ensure that consumers in all regions of the nation have access to

% See 47U.S.C. § 254(b).

*7See North Dakota Order at para. 39.

* See North Dakota Order at para. 34.

® Washington UTC reply comments at 5.

%" Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699 (1984), citing Hines v. Davidowitz, 312 U.S. 57, 67
(1941); State Corporation Commission of Kansas v. FCC, 787 F.2d 1421, 1425 (10™ Cir. 1986). See also
Louisiana PSC, 476 U.S. at 368-69.

5! Louisiana PSC, 476 U.S. 368-69, citing Fidelity Federal Savings and Loan Assn. v. De la Cuesta, 458 U.S.
141; Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691.
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telecommunications services.” Congress, recognizing that existing universal service support
mechanisms were adopted in a monopoly environment, directed the Commission, in consultation
with a federal-state Joint Board, to establish support mechanisms for the preservation and
advancement of universal service in the competitive telecommunications environment that
Congress envisioned.” Section 254(b) sets forth the underlying principles on which Congress
directed the Commission to base policies for the preservation and advancement of universal
service. These principles include the promotion of access to telecommunications services in rural
and high-cost areas of the nation.”* As noted above, consistent with the recommendation of the
Joint Board, the Commission adopted the additional guiding principle of competitive neutrality.”

In doing so, the Commission concluded that competitive neutrality will foster the development of
competition and benefit certain providers, including wireless carriers, that may have been
excluded from participation in the existing universal service mechanism.”® Section 254(f) also
provides that, “[a] State may adopt regulations not inconsistent with the Commission’s rules to
preserve and advance universal service.””’

2. Discussion

27.  We find an interpretation of section 214(e)(1) that requires a new entrant to
provide service throughout the service area prior to designation as an ETC to be fundamentally
inconsistent with the universal service provisions in the 1996 Act. Specifically, we find such a
requirement to be inconsistent with the meaning of section 214(e)(1), Congress’ universal service
objectives as outlined in section 254, and the Commission’s policies and rules in implementing
section 254. As discussed above, this approach essentially requires a new entrant to provide
service throughout high-cost areas prior to its designation as an ETC. We find that such a
requirement stands as an obstacle to the Commission’s execution and accomplishment of the full
objectives of Congress in promoting competition and access to telecommunications services in
high-cost areas.” To the extent that a state’s requirement under section 214(e)(1) that a new
entrant provide service throughout the service area prior to designation as an ETC also involves

32 See generally section 254.

3 According to the Joint Explanatory Statement, the purpose of the 1996 Act is “ to provide for a pro-
competitive, de-regulatory national policy framework designed to accelerate rapidly private sector deployment of
advanced telecommunications and information technologies and services to all Americans by opening all
telecommunications markets to competition . . . .” Joint Explanatory Statement of the Committee of Conference,
H.R. Conf. Rep. No. 458, 104" Cong., 2d Sess. at 113 (Joint Explanatory Statement).

* See 47 U.S.C. § 254(b)(3).

% Universal Service Order, 12 FCC Red at 8801-8803, paras. 47-51.

% Universal Service Order, 12 FCC Red at 8802, para. 49.

7 47 U.S.C. § 254().

% See Joint Explanatory Statement at 113.
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matters properly within the state’s intrastate jurisdiction under section 2(b) of the Act,” such
matters that are inseparable from the federal interest in promoting universal service in section 254
remain subject to federal preemption.”

28.  Section 214. We find that the requirement that a carrier provide service
throughout the service area prior to its designation as an ETC conflicts with the meaning and
intent of section 214(e)(1). Section 214(e)(1) provides that a common carrier designated as an
eligible telecommunications carrier shall “offer” and advertise its services.” The statute does not
require a carrier to provide service prior to designation. As discussed above, we have concluded
that a carrier cannot reasonably be expected to enter a high-cost market prior to its designation as
an ETC and provide service in competition with an incumbent carrier that is receiving support.
We believe that such an interpretation of section 214(e) directly conflicts with the meaning of
section 214(e)(1) and Congress’ intent to promote competition and access to telecommunications
service in high-cost areas.’

29.  While Congress has given the state commissions the primary responsibility under
section 214(e) to designate carriers as ETCs for universal service support, we do not believe that
Congress intended for the state commissions to have unlimited discretion in formulating eligibility
requirements. Although Congress recognized that state commissions are uniquely suited to make
ETC determinations, we do not believe that Congress intended to grant to the states the authority
to adopt eligibility requirements that have the effect of prohibiting the provision of service in high-
cost areas by non-incumbent carriers.” To do so effectively undermines congressional intent in
adopting the universal service provisions of section 254,

30. Section 254. Consistent with the guidance provided above, we find a requirement
that a carrier provide service prior to designation as an ETC inconsistent with the underlying
principles and intent of section 254. Specifically, section 254 requires the Commission to base
policies for the advancement and preservation of universal service on principles that include
promoting access to telecommunications services in high-cost and rural areas of the nation.**
Because section 254(e) provides that only a carrier designated as an ETC under section 214(¢)
may be eligible to receive federal universal service support, an interpretation of section 214(e)
requiring carriers to provide service throughout the service area prior to designation as an ETC

® 47U.S.C. § 152(b).

8 See Louisiana Public Service Commission v. FCC, 476 U.S. at 368-69; AT&T v. lowa Utilities Board, 119
S.Ct 721, 730 (1999); Texas Office of Public Utility Counsel v. FCC, 183 F.3d at 423.

' 47U.S.C. § 214(e)(1).
62 See Joint Explanatory Statement at 113. See also supra section 111.B for discussion of competitive neutrality.
8 See Texas Office of Public Utility Counsel v. FCC, 183 F.3d at 418 n.31.

% See 47 U.S.C. § 254(b)(3).
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stands as an obstacle to the accomplishment of the congressional objectives outlined in section
254.° If new entrants are effectively precluded from universal service support eligibility due to
onerous eligibility criteria, the statutory goals of preserving and advancing universal service in
high-cost areas are significantly undermined.

31.  In addition, such a requirement conflicts with the Commission’s interpretation of
section 254, specifically the principle of competitive neutrality adopted by the Commission in the
Universal Service Order.’® 1In the Universal Service Order, the Commission stated that,
“competitive neutrality in the collection and distribution of funds and determination of eligibility
in universal service support mechanisms is consistent with congressional intent and necessary to
promote a pro-competitive, de-regulatory national policy framework.”” As discussed above, a
requirement to provide service throughout the service area prior to designation as an ETC
violates the competitive neutrality principle by unfairly skewing the provision of universal service
support in favor of the incumbent LEC. As stated in the Universal Service Order, “competitive
neutrality will promote emerging technologies that, over time, may provide competitive
alternatives in rural, insular, and high cost areas and thereby benefit rural consumers.”®
Requiring new entrants to provide service throughout the service area prior to ETC designation
-discourages “emerging technologies” from entering high-cost areas. In addition, we note that
section 254(f) provides that, “[a] State may adopt regulations not inconsistent with the
Commission’s rules to preserve and advance universal service.”” For the reasons discussed
extensively above, we find an interpretation of section 214(e) requiring the provision of service
throughout the service area prior to designation as an ETC to be inconsistent with the
Commission’s universal service policies and rules.

47 U.S.C. § 254(e).

Universal Service Order, 12 FCC Red at 8801, para. 47.

Universal Service Order, 12 FCC Rcd at 8801-02, para. 48 (emphasis added).
Universal Service Order, 12 FCC Rcd at 8803, para. 50.

% 47U.8.C. § 254(9).
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IV.  ORDERING CLAUSES

32.  Accordingly, IT IS ORDERED that pursuant to sections 4(1), 253, and 254 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 253, and 254, and section 1.2 of
the Commission’s rules, 47 C.F.R. § 1.2, and Article VI of the U.S. Constitution, that this
Declaratory Ruling IS ADOPTED.

33. IT IS FURTHER ORDERED that Western Wireless’ Petition for Preemption of
an Order of the South Dakota Public Utilities Commission shall be placed in abeyance pending
resolution of the appeal.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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DISSENTING STATEMENT OF
COMMISSIONER HAROLD FURCHTGOTT-ROTH

Re: Federal-State Board on Universal Service, Western Wireless Corporation Petition for
Preemption of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling,
CC Docket No. 96-45.

I dissent from today’s Declaratory Ruling. It is not necessary for the Commission to issue
this advisory statement, and its ruling is inconsistent with section 253’s plain mandate and with
past Commission precedent interpreting that provision. Indeed, the Commission rests its section
253 analysis upon a factual predicate that does not exist. Moreover, the South Dakota PUC has
permissibly interpreted section 214(e)(1), and it is inappropriate for the Commission to override the
PUC’s determination.

This Declaratory Ruling Is Unnecessary. To begin with, there is no need for the
Commission to issue an advisory statement concerning the South Dakota Public Utilities
Commission’s decision. A South Dakota trial court has vacated the PUC’s order, and an appeal is
currently pending in the South Dakota Supreme Court.' There is no reason to think that the state
supreme court will not appropriately resolve the issue. Further, contrary to the Commission’s
assertions,2 this order will be of no assistance to other state commissions. No other state
commissions have interpreted section 214 in the way that the South Dakota PUC has done, nor
have other state commissions indicated that they plan to adopt the South Dakota PUC’s
interpretation of section 214. There is therefore no need for the Commission to offer “guidance”
on this issue.

The Commission Has Improperly Applied Section 253. Not only is the Commission’s
ruling unnecessary, but also its preemption analysis is faulty. Oddly, although the Commission
claims that the purpose of this order is to “provide guidance to remove uncertainty and terminate
controversy regarding whether section 214(e)(1) . . . requires a common carrier to provide
supported services throughout a service area prior to being designated an eligible
telecommunications carrier,” it devotes the bulk of its discussion to preemption under section 253.

First, even if it were appropriate for the Commission to issue a statement regarding its
understanding of section 214(e) — which it is not — there is no reason for it also to address section
253 preemption. Moreover, by issuing an advisory statement regarding section 253, the
Commission wades into dangerous waters. Section 253(d) specifies that the Commission should
preempt state regulations only “fo the extent necessary to correct . . . a violation or inconsistency

! See Federal-State Board on Universal Service, Western Wireless Corporation Petition for Preemption
of an Order of the South Dakota Public Utilities Commission, Declaratory Ruling, CC Docket No. 96-
45, at § 3 (hereinafter “Declaratory Ruling”); Filing by GCC License Corporation for Designation as
an Eligible Telecommunications Carrier, Findings of Fact, Conclusions of Law, and Order, Civ. 99-235
(S.D. Sixth Jud. Cir. March 22, 2000).

2 See Declaratory Ruling at § 1.

3 Declaratory Ruling at 1.
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[with sections 253(a) and (b)].” In view of this statutory directive, it is inappropriate for the
Commission to issue any advisory statement regarding section 253. Quite simply, how can it be
“necessary” for the Commission to act to correct a violation of sections 253(a) or (b) where, as
here, a court has vacated the state PUC’s order, and no state requirement even exists?

Even assuming that the South Dakota PUC’s order presented an issue that could
appropriately be addressed under section 253, the Commission’s application of that provision to
South Dakota’s requirement is inconsistent with the statute’s plain language. Section 253(a)
proscribes only those state requirements that “may prohibit or have the effect of prohibiting the
ability of any entity to provide any interstate or intrastate telecommunications service.”* 1t is
impossible to understand how failing to assign a new carrier eligible telecommunications carrier
status could “prohibited” or had the “effect of prohibiting” it from providing service in South
Dakota. The Declaratory Ruling asserts that “[a] new entrant faces a substantial barrier to entry if
the incumbent local exchange carrier (LEC) is receiving universal service support that is not
available to the new entrant for serving customers in high-cost areas.” > Amazingly, however, the
order leaves out the fact that in the non-rural areas of South Dakota, the incumbent does not
receive federal universal support for any of the non-rural lines it serves. In other words — and
contrary to the linchpin of the Commission’s reasoning here — designation as an ETC confers no
benefit at all upon the non-rural incumbent carrier that has received that status, and there is no
factual basis for concluding that another carrier’s lack of ETC status could have the effect of
prohibiting that carrier from offering service.

To be sure, incumbent carriers that serve rural areas in South Dakota do receive some
federal universal service support. But whether to designate more than one carrier as an ETC in
these rural areas lies entirely within the South Dakota PUC’s discretion, and I do not understand
the majority to question that principle, which is dictated by the 1996 Act and our precedent.6 A
state commission remains free to decline to grant an applicant ETC status for rural areas, based on
public interest considerations, and this order can have no effect on its exercise of that discretion.

In addition to being incompatible with section 253’s plain language, the Commission’s
interpretation of this provision is not consistent with this agency’s precedent. The Commission
pretends that its prior decisions support its preemption of the South Dakota PUC’s order. But an
examination of the facts of these cases demonstrates just the opposite. In its past decisions, the

4 See 47 U.S.C. § 253(a) (emphasis added).
s Declaratory Ruling at § 12.

8 See 47 U.S.C. §214(e)(2) (“Upon request and consistent with the public interest, convenience, and
necessity, the State commission may, in the case of an areas served by a rural telephone company . . .
designate more than one common carrier as an eligible telecommunications carrier for a service area
designated by the State commission, so long as each additional requesting carrier meets the
requirements of [§ 214(e)(1)].”") (emphasis added); Federal-State Joint Board On Universal Service, 12
FCC Red 8776 [ 135] (1997) (“[T]he discretion afforded a state commission under section 214(€)(2) is
the discretion to decline to designate more than one eligible carrier in an area that is served by a rural
telephone company; in that context, the state commission must determine whether the designation of an
additional eligible carrier is in the public interest.”).
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Commission has indicated that section 253 preemption is appropriate only if a state requirement is
so burdensome it effectively precludes a provider from providing service, and it previously has
refused to preempt state requirements that fall short of that standard.”

For example, the majority cites Pittencrieff Communications, Inc. as support for its
preemption analysis here. ¥ But the Commission did not preempt the Texas requirement at issue in
that case, which required all carriers, including the petitioner, a commercial mobile radio service
provider operating in Texas, to contribute to the state universal service fund” The Commission
ruled that the requirement did not prohibit a CMRS provider from entering the market since it
applied to all telecommunications providers operating in Texas.'® Indeed, the logic applied in
Pittencrieff compels the conclusion that preemption is inappropriate here — the South Dakota
PUC’s requirement that, in order to qualify as an eligible telecommunications carrier under section
214(e), a carrier must currently bé providing service to subscribers, applies to incumbents and new
entrants alike.'"

The Commission’s decision is also at odds with its recent decision rejecting Minnesota’s
petition for a declaration that its contract with a fiber optics developer was permissible under the
1996 Act. Under the contract at issue, the developer was to receive exclusive access to freeway
' rights-of-way in Minnesota in exchange for installing 1,900 miles of fiber optic cable and allowing
the state to use some of that cable. For procedural reasons, the Commission did not preempt
Minnesota’s contract.'> Nevertheless, it determined that the contract posed grave problems under
section 253, in that it gave a single developer what amounted to a monopoly on freeway rights-of-
way. The contract would essentially have precluded later entrants from gaining access to the
freeway rights-of-way to lay their own fiber optic cable for ten years,” and it would have been
prohibitively expensive for competitors to purchase alternative rights-of-way."* In view of these
facts, the Commission determined that the agreement potentially ran afoul of section 253 because it
singled out one provider for preferential treatment, while effectively prohibiting others from
entering the market altogether. Similarly, in New England Public Communications Council

7 See, e.g., The Petition of the State of Minnesota for a Declaratory Ruling Regarding the Effect of
Section 253 on an Agreement to Install Fiber Optic Wholesale Transport Capacity in State Freeway
Rights-of-Way, Memorandum Opinion and Order, CC Docket No. 98-1, § 32 (rel. Dec. 23, 1999)
(hereinafter “Minnesota Declaratory Ruling”).

$ Declaratory Ruling at § 7.

? See Pittencrieff, 13 FCC Red 1735 [{ 2].

0 See id. at 1751-1752, § 32.

" See Declaratory Ruling at § 23.

2 See Minnesota Declaratory Ruling, supra note 21, at § 64.

B Seeid. at g1 & 19.

4 See id. at 9§ 22-36.
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Petition for Preemption Pursuant to Section 253," a state requirement had the effect of
completely preventing independent payphone providers from entering the payphone market, in
direct contravention of section 276 of the 1996 Act.'® Consistent with section 253(a), the
Commission preempted the requirement.

The South Dakota PUC, by contrast, has not accorded preferential treatment to any
carrier. Rather, it has simply directed that a carrier that wishes to be designated an eligible
telecommunications carrier under section 214 show that it currently provides service in the areas in
which it seeks ETC status. Even if ETC status conferred some benefit on a carrier (which it
clearly does not), I do not understand how a generally applicable rule such as this one could
“prohibit” or have the “effect of prohibiting” the ability of a carrier to provide telecommunications
services within the meaning of section 253.

The South Dakota PUC’s Construction of Section 214(e) Is Permissible. The South
Dakota PUC, in ruling that a carrier may not receive ETC designation unless it currently provides
service throughout the service area, has permissibly construed section 214(e)(1). That provision
states that a common carrier designated as an eligible telecommunications carrier “shall,
throughout the service area for which the designation is received . . . offer the services that are
supported by Federal universal service support mechanisms under section 254(c).'” The verbs
“shall” and “offer” are used the present tense, and the South Dakota PUC reasonably concluded
that these terms mean that a carrier must presently offer its service throughout the service area
before it may be designated an ETC and may not merely intend to offer that service at some point
in the future. Although other state commissions might interpret section 214(e)(1) differently, the
South Dakota PUC’s interpretation of that provision is clearly permissible.

Indeed, in order to override the South Dakota PUC’s determination and reach the outcome
it prefers, the Commission must manufacture a far more strained definition of the term “to offer.”
“To offer,” the Commission reasons, has nothing to do with whether an entity actually provides
service or is immediately capable of providing that service upon a customer’s request. The
Commission stretches the statute’s language past the breaking point. If Congress had intended for
carriers to be eligible telecommunications carriers based simply on a readiness to provide service, it
could easily have said so. And the Commission’s construction of section 214(e)(1) effectively
reads out of the Act one of the provision’s chief requirements. If carriers may qualify for ETC
status based merely on their “readiness” to make service available, section 214(e)(1) becomes
nothing more than a self-certification provision, a result that is plainly at odds with the statute’s
intent. It is elementary that a construction that renders a statutory provision superfluous must be
avoided, and the Commission has ignored that principle here."®

'* 11 FCC Red 19713 (1996) (hereinafter “New England Public Communications™).
'6 See New England Public Communications, 11 FCC Rcd at 19726-19727 [ 27-30].
747 U.S.C § 214(e).

'® See, e.g., Kawaauhau v. Geiger, 523 U.S. 57, 62 118 S.Ct. 974, 977 (1998); United States v. Menasche,
348 U.S. 528, 538-539, 75 S.Ct. 513, 519-520 (1955).
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Because the Commission’s decision is unnecessary, inconsistent with sections 253, and
improperly overrides the South Dakota PUC’s application of section 214(e), I dissent from this
Declaratory Ruling.
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In the Matter of the Application of
WWC Holding Co., Inc. d/b/a
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)
)
CellularOne© for Designation )
as an Eligible Telecommunications )
Carrier )
AFFIDAVIT OF JAMES H. BLUNDELL IN SUPPORT OF APPLICATION FOR
DESIGNATION AS AN ELIGIBLE TELECOMMUNICATIONS CARRIER

I, James H. Blundell, being first duly sworn on oath, state:

1. [ am over eighteen years of age and competent to make this affidavit.

2. I serve as Director — External Affairs for WWC Holding Co., Inc. d/b/a
CellularOne© ("Western Wireless" or the "Company").

3. Western Wireless has filed with the North Dakota Public Service Commission
(the "Commission") an Application for Designation as an Eligible Telecommunications Carrier
(the "Application"), pursuant to 47 U.S.C. § 214(e) and N.D. Cent. Code § 49-21-01.7(12).
Attachment A to the Application identifies the particular rural telephone company study areas for
which Western Wireless seeks designation as an eligible telecommunications carrier ("ETC").

4. I have responsibility for the filing and management of applications for ETC
designation in several jurisdictions, including North Dakota. In that capacity, I have knowledge
of Western Wireless' products and services, as well as its network and business operations. I am
also familiar with federal and North Dakota law governing designation of ETCs.

5. This Affidavit is submitted in support of Western Wireless' Application for ETC
designation in the above-captioned docket. The statements contained herein are true and correct
and within my personal knowledge.

6. Western Wireless currently provides commercial mobile radio service ("CMRS")
under the CellularOne© national brand name in 19 states west of the Mississippi River. The
Company owns cellular licenses covering about 25 percent of the land and two percent of the
population of the continental United States.

7. Western Wireless provides CMRS throughout the State of North Dakota. The
services provided by Western Wireless in North Dakota include mobile telephony,
data/facsimile, 911, voice mail, and other features and services.

8. 47 U.S.C. § 214(e), the rules and regulations of the Federal Communications
Commission ("FCC"), specifically 47 C.F.R. § 54.101(a), and N.D. Cent. Code § 49-21-01.8
establish the exclusive criteria for designation of a federal ETC in North Dakota. The
Commission has previously designated Western Wireless as an ETC in study areas of certain
rural telephone companies throughout North Dakota. Western Wireless Corp. Designated
Eligible Carrier Application, Case No. PU-1564-98-428, Order on Remand (Oct 3, 2001)
("Western Wireless ETC Order"). - ——-—
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9. The Application seeks an order immediately designating Western Wireless as an
ETC in the study areas of the rural telephone companies in North Dakota identified on
Attachment A to the Application. This Affidavit confirms that Western Wireless continues to
satisfy all applicable requirements for federal ETC designation.

10. First, Western Wireless is a CMRS provider and, as such, is a common carrier.
See Western Wireless ETC Order, Conclusions of Law, § 2. See also 47 C.F.R. § 20.9(a)(7).

11. Second, Western Wireless currently offers and is able to provide the supported
services and functionalities identified by the FCC in 47 C.F.R. § 54.101(a)(1)-(9). See Western
Wireless ETC Order, Conclusions of Law, 8. Western Wireless currently provides the nine
supported services throughout the areas in which it is seeking ETC designation over its existing
network infrastructure in North Dakota as follows:

a. Voice-grade access to the public switched telephone network.
Voice-grade access means the ability to make and receive phone calls within a
voice frequency range of between 300 and 3000 Hertz. 47 C.F.R. § 54.101(a)(1).
All customers of Western Wireless are able to make and receive calls on the public
switched network within the prescribed frequency range.

b. Local usage.  Western Wireless provides its customers with an
amount of local usage, free of charge, as required by 47 C.F.R. § 54.101(a)(2).
Unlimited local usage is not required of any ETC. Western Wireless will comply
with any and all specific local usage requirements adopted by the FCC in the
future and required of federal ETCs.

c. Dual-tone, multi-frequency ("DTMF") signaling, or its functional
equivalent. DTMF is a method of signaling that facilitates the transportation of
call set-up and call detail information. 47 C.F.R. § 54.101(a)(3). As required,
Western Wireless uses out-of-band digital signaling and in-band multi-frequency
signaling that is functionally equivalent to DTMF signaling.

d. Single-party service or its functional equivalent. A CMRS
provider meets the requirement of offering single party service when if offers a
dedicated message path for the length of a user's particular transmission. 47
CFR. §54.101(a)(4). Western Wireless does in fact provide a dedicated
message path for the length of all customer calls.

e.  Access to emergency services. Western Wireless provides access
to the 911 system for its customers, and has implemented and will continue to
implement Enhanced 911 ("E911") services consistent with the FCC's rules and
orders and local public safety answering point requests.

f. Access to operator services. Access to operator services means
any automatic or live assistance provided to a consumer to arrange for the billing
or completion, or both, of a telephone call. 47 C.F.R. § 54.101(a)(6). Western
Wireless provides all of its customers with access to operator services provided by
either the Company or other entities.




g. Access to interexchange service. Access to interexchange service
means allowing customers to make and receive toll or interexchange calls. Equal
access to interexchange service is not a required service or functionality. Western
Wireless provides its customers with the ability to make and receive
interexchange or toll calls through direct interconnection arrangements it has with
several interexchange carriers (IXCs). Customers are also able to reach their IXC
of choice by dialing the appropriate access code.

h. Access to directory assistance. Western Wireless provides all of
its customers with access to directory assistance by dialing "411" or "555-1212."

1. Toll limitation for qualifying low-income consumers. An ETC
must offer either "toll control" or "toll blocking" to qualifying low-income
customers as a means of limiting the completion of outgoing toll calls. 47 C.F.R.
§ 54.101(a)(9). An ETC is not required to provide both services if the carrier is
incapable of providing both. Western Wireless cannot provide toll control, but
does provide toll blocking for international calls and customer selected toll calls,
as well as for Lifeline customers in States in which it has been designated as an
ETC, including North Dakota. The Company will continue to offer toll blocking
to Lifeline customers at no additional charge when designated in these additional
areas.

12. Third, the Company currently offers and advertises the federally supported
services throughout its requested designated service area, through several different media,
including newspaper, television, radio, and billboard advertising. See 47 U.S.C. § 214(e)(1)(B).
Western Wireless also maintains various retail store locations throughout its authorized service
areas, which provide an additional source of advertising. Once designated, Western Wireless
will advertise the availability of and charges for its universal service offerings through media of
general distribution, in accordance with 47 C.F.R. §54.201(d)(2). Additionally, Western
Wireless will comply with all applicable provisions of N.D. Admin. Code § 69-09-05-12.

13.  Fourth, Western Wireless complies with all service area obligations. For areas
served by a rural telephone company, 47 U.S.C. § 214(e)(5) provides that the ETC's designated
service area must be equivalent to the rural telephone company's study area. A rural telephone
company's "study area" is generally defined as all of the company's existing certificated
exchange areas in a given state. Western Wireless is licensed by the FCC to provide and
currently provides CMRS throughout North Dakota. Western Wireless seeks designation as an
ETC in the study areas of the rural telephone companies identified on Attachment A. Western
Wireless will offer and advertise its universal service offerings throughout these designated study
areas.

14.  Finally, the designation of Western Wireless in the study areas identified on
Attachment A to the Application serves the public interest. The Commission has already
determined that it is in the public interest to designate Western Wireless as an additional ETC in
certain study areas of rural telephone companies in North Dakota. See Western Wireless ETC
Order, Conclusions of Law, § 10.

15. The Commission has determined that the public interest analysis under 47 U.S.C.
§ 214(e)(2) should balance increased benefits of competition against any proven detrimental

3.



impacts on the preservation and advancement of universal service. Western Wireless ETC
Order, Y 11-38. The public interest determination required under 47 U.S.C. § 214(e) depends
on whether the proposed universal service offering will promote competition, and if so whether
consumers will ultimately realize benefits related to competition and the new services provided.

16.  Competition in the telecommunications industry is, as a general matter, in the
public interest, and the hallmark of a competitive marketplace is the maximization of consumer
choice. It is also clear that the public interest is served where there is a reasonable expectation
that competition may have beneficial impacts for consumers.

17.  The public interest factor must be applied in a way that advances universal service
as contemplated by federal law. Congress gave the FCC responsibility to create rules and
policies "for the preservation and advancement of universal service." 47 U.S.C. § 254(b). The
Commission must keep these policies in mind as it makes the public interest determination.

18. Granting ETC status to Western Wireless as requested in the Application will
recognize the importance of allowing rural consumers a choice of providers for their
telecommunications needs. Consumers should be able to choose services based on their own
needs, and not just the service of the incumbent LEC. When the Commission designates a
competing carrier as an additional ETC, rural consumers choose their service provider on the
basis of the most advantageous pricing, services, service quality, customer service, and service
availability.

19.  Having this choice is important to rural consumers because Western Wireless'
universal service offerings will provide benefits not otherwise available from the landline LECs.
For example, current universal service offerings by incumbent LECs have restricted local calling
areas and are bound by the limitations of landline technology. Western Wireless provides an
expanded local calling area, which is of great benefit to rural consumers who otherwise have to
pay toll charges to reach local government offices, health care providers, businesses or family
outside of a restricted landline calling area. Western Wireless' service also provides the benefits
of mobility, which has great appeal to many rural consumers.

20.  In addition to increased choices, North Dakota's rural consumers can also expect
lower rates and better service resulting from competition in the marketplace. Western Wireless
provides 24-hour customer service, technical and operational support, which is more responsive
than the support currently available from many LECs.

21.  Granting ETC status to Western Wireless will improve choices for rural
consumers, thereby advancing universal service for North Dakotans. A variety of services,
improved quality and lower rates give consumers additional options and also make it more likely
that high cost areas of the state will have affordable phone service as implicit subsidies are
phased out. In addition, designating Western Wireless as an ETC may allow those consumers
not currently receiving telephone service an opportunity to obtain telephone service for the first
time. Western Wireless' ETC designation will advance universal service by increasing consumer
choices and bringing new telecommunications services to rural areas consistent with the public
interest.

22.  Designating Western Wireless as an ETC will also lead to the further deployment
of Western Wireless' cellular network, which will be available to benefit North Dakota's rural
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consumers. Western Wireless is a facilities-based telecommunications provider serving North
Dakota consumers with state-of-the-art wireless technology. Western Wireless' network will
have the capability of providing advanced services that meet or exceed what can be provided on
a landline network. The development of the Western Wireless network will give North Dakota's
rural consumers access to these developing technologies to the same degree as urban consumers.

23.  Competition also provides an incentive for the incumbent LECs to invest in new
technologies and additional infrastructure, which likewise will benefit the consumers.
Ultimately, the Commission should apply the public interest factor in a way that will bring
providers and new technologies to rural, high cost areas.

24.  The designation of Western Wireless as an ETC will not result in any significant
adverse impact to any rural telephone company. None of the areas in which Western Wireless is
seeking designation is incapable of supporting more than one ETC.

25.  Western Wireless provides the supported services, satisfies all applicable
requirements, will provide the supported services throughout the entire study areas, and will
meet the obligations of an ETC. As was found in the Western Wireless ETC Order, the
Company's designation will bring new technology, lower rates, and better service, and so is
clearly in the public interest.

26.  Accordingly, Western Wireless respectfully requests the Commission to follow
the directives and principles of the Act and to grant its Application by issuing an order
designating Western Wireless as an ETC in the study areas of the rural telephone companies
listed on Attachment A pursuant to 47 U.S.C. § 214(e) and N.D. Cent. Code § 49-21-01.7(12).

27. I provided a Certification attached to the Application filed with the Commission.
This Certification constitutes my attestation as to the truth of the allegations set forth in the
Application based on my personal knowledge and understanding.

28. I hereby certify under penalty of perjury that the foregoing is true and correct to
the best of my knowledge.

This concludes my affidavit. W

James H. Blundell

Subscribed and sworn to before me this
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ATTACHMENT A

Rural Telephone Company Study Areas For Which
Western Wireless Seeks ETC Designation

Absaraka Cooperative Telephone Co.
Citizens Telecom

Griggs County Telephone Co.
Inter-Community Telephone Co.
Inter-Community Telephone Co. II, Inc.
Midstate Telephone Co.

Moore & Liberty Telephone Co.
Nemont Telephone Cooperative, Inc.
Noonan Farmers Telephone Co.
Polar Telecommunications, Inc.

Red River Rural Tel. Assn. — ND
Red River Telecom, Inc.

Wolverton Telephone Co. — ND
York Telephone Co.
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, being duly sworn, state as follows:

1.

| am the designated agent, under the provisions and for the purposes of, Section 31-04-06,

NDCC, for the newspapers listed on the attached exhibits.

2. The newspapers listed on the exhibits published the advertisement of;

/ﬂ SC ., c %/Jm/ (o,

/ time(s)

as requ1red by law or ordinance—"

3. Al of the listed newspapers are legal newspapers in the State of North Dakota and, under the
provisions of Section 46-05-01, NDCC, are qualified to publish any public notice or any matter
~ required by law or ordinance to be printed or published in a newspaper in North Dakota.

ot s Sk

Signed:

State of MD
County of fBW(MgK

Subscribed and sworn to before me this g

day of WM 2003 .

KELLI RICHEY
Notary Public
4 State of North Dakota
& My Commission Expires Oct. 13, 2006
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NDNZ %’, . rth Daketa N ewspaper Assocu n
o A KM APeS S5O 1435 Interstate. Loop S '
Bismarck, ND 58503 0567 - 77

Ph (701) 223-6397 « Fax (701) 223-8185
INVOICE . DEC -4 2003

Order 18350-03121PP0 Invoice # 28838 ARY

Attn: JONH. MIELKE [ XS vice Comission
PUBLIC SERVICE COMMISSION P.O#: PU-2077-03-636

600 E. BOULEVARD AVE.

STATE CAPITOL Amount Due $409.29

BISMARCK, ND 58505
Voice: 701-328-4076

Amount Paid

Please detach and return this portion with your payment

Public Service Commission Invoice # 18350-03121PP0-28838 PO# PU-2077-03-636

Ad Size Rate Type Rate Total Discount (%) Caption Page Run Date
DAILY
Bismarck Tribune (Bismarck ND)
62.00 SPR2 0.64 39.68 0.00 WWC Holding Co. 11/28/03
Devils Lake Daily Journal (Devils Lake ND)
64.00 SPR2 0.63 40.32 0.00 WWC Holding Co. 11/28/03
Dickinson Press (Dickinson ND)
63.00 SPR3 0.66 41.58 0.00 WWC Holding Co. 11/28/03
Fargo, The Forum (Fargo ND)
57.00 SPR2 0.71 40.47 0.00 WWC Holding Co. 12/01/03
Grand Forks Herald (Grand Forks ND)
57.00 SPR2 0.69 39.33 0.00 WWC Holding Co. 11/28/03
Jamestown Sun (Jamestown ND)
70.00 SPR2 0.54 37.80 0.00 WWC Holding Co. 11/28/03
Minot Daily News (Minot ND)
86.00 SPR2 0.54 46.44 0.00 WWC Holding Co. 11/28/03
Valley City Times-Record (Valley City ND)
66.00 SPR2 0.61 40.26 0.00 WWC Holding Co. 11/28/03
Wahpeton Daily News (Wahpeton ND)
87.00 SPR2 0.51 44 .37 0.00 WWC Holding Co. 11/28/03
Williston Herald (Williston ND)
64.00 SPR2 0.61 39.04 0.00 WWC Holding Co. 11/28/03
Gross Advertising 409.29 Total Misc 0.00 Amount Paid 0.00
Agency Discount Tax 0.00 Adjustments 0.00
Other Discount 0.00 Total Billed 409.29 | Payment Date
Service Charge 0.00 Unbilled 0.00 Balance Due 409.29

o« Mo Dakesie Advertising Service, inc.

2N A OG. Comm Legal PUD (3}
North Dakota Newspaper Association  12/03/03 OneSys accounting # paulah 12042007
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier
Application

AFFIDAVIT OF SERVICE BY CERTIFIED MAIL AND ORDINARY MAIL

STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH

Sharon Helbling deposes and says that:

she is over the age of 18 years and not a party to this action and, on the 21st day of
November, 2003, she deposited in the United States Mail, Bismarck, North Dakota one -
envelopes with certified postage, return receipt requested, fully prepaid, securely sealed and
each containing a photocopy of:

Notice of Opportunity For Hearing and Notice of Informal Hearing
The envelope was addressed as follows:

Thomas D Kelsch

Atty for WWC Holding Co Inc

P O Box 1266

Mandan ND 58554-7266
701-663-9818

Cert. No. 7003 1680 0004 9646 3214

Sharon Helbling further deposes and says that on the 21° day of November, 2003, she
deposited in the United States Mail, Bismarck, North Dakota, two envelopes by regular mail,
with postage fully prepaid, securely sealed, each containing a photocopy of the same.

Jim Blundell Mark J Ayotte

WWC Holding Co Briggs and Morgan P A
3650 131% Ave SE Ste 400 2200 1° Nat'l Bk Bldg
Bellevue WA 98006 St Paul MN 55101

Each address shown is the respective addressee's last reasonably ascertainable post office
address.

Subscribed and sworn to before me
this 21st day of November, 2003.

g)[//ruéu e

SANDRA L. SCOTT

DAKOTA
public, STATE OF NORTH
SEAL &?ﬁmm]ssmn Expires JUNE 11, 2004}

@ 6 PU-2077-03-636 Pages: 14

" Notary Public

Affidavits of Service

by Public Service Commission

11/21/2003 CC: Comm Legal PUD (3)



STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier
Application

AFFIDAVIT OF SERVICE BY ORDINARY MAIL OR E-MAIL

STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH

Sharon Hélbling deposes and says that:

she is over the age of 18 years and not a party to this action and, on the 21st-day of
November, 2003, she deposited in the United States Mail, Bismarck, North Dakota,
envelopes by first class mail, fully prepaid, securely sealed, and/or e-mailed a copy of. . -

Notice of Opportunity For Hearing and Notice of Informal Hearing
To:
See Attached List

Each address shown is the respective addressee's last reasonably ascertainable post -
office address.

Subscribed and sworn to before me
this 21st day of November, 2003. % M

Notary Public »
SEAL SANDRA L. SCOTT

Notary Public, STATE OF NORTH DAKOTA
My Commission Expires JUNE 11, 2004




mariep@telcogroupinc. com
Marie Pierre-Paul

donlee@martin-associates.com
Don Lee

jlchapman@acomminc. com
Jerry Chapman

Acomm Inc
510 1st Ave N Ste 203
Minneapolis MN 55403-0343

smassey@bepc.com
Sheryl Massey

Basin Electric Power Coop
1717 E Interstate Ave
Bismarck ND 58501-0564

jtmgrebektel.com
Jerome Tishmack

BEK Communications I Inc
PO Box 230
Steele ND 58482-0230

sheba.chacko@btna.com

Sheba Chacko

Concert Communications Sales LLC

11440 Commerce Park Dr
Reston VA 20191

ken@consolidatedtelcom. com
Paul Schuetzler

Consolidated Telcom
PO Box 1077
Dickinson ND 58601-1077

drtcedrtel .net
Mark Scallon

Dickey Rural Telephone Cooperative

PO Box 69
Ellendale ND 58436-0069

wbrudvik@ohnstadlaw.com
William Brudvik

dennis.kelley@reconex.com
Dennis Kelley

1-800-Reconex Inc
2500 Industrial Ave
Hubbard OR 97032

janetkeller@att.com
Janet Browne

AT&T . iy
1875 Lawrence St-14th Fl
Denver CO 80202 . ¢

jtmgre@bektel .com
Jerome Tishmack

BEK Communications Cooperative
PO Box 230
Steele ND 58482-0230

mannawiz@pacbell .net
Larry Manna.

Compuwiz "
1012 Industrial Blv
South Lake Tahoe CA-96150

paul@consolidatedtelcom. com
Paul Schuetzler

Consolidated Telcom
PO Box 1077 .
Dickinson ND 58601-1077

mjrasher@msn.com
Mary Jane Rasher

DCI Group

‘bgipsone@vartec.net

Becky Gipson

eMeritus Communications Inc
1600 Viceroy Dr

Dallas TX 75235



bgipson@vartec.net

Becky Gipson

Excel Telecommunications Inc
1600 Viceroy Dr

Dallas TX 75235

glenn.richards@shawpittman.com
Glenn Richards

Glenn Richards
ShawPittman
2300 N St NW

rlaqﬁa@rrv.net

Ronald Lagua

Halstad Telephone Company
‘PO Box '55

Halstad MN 56548-0055

jamie@ignus.com
Jamie Kubik
Ignus Inc

P O Box 9202

- Fargo ND 58106-9202

.’kander@ictc.com
Keith Anderson

Inter-Community Telephone Company LLC
PO Box .8
. Nome ND 58062-0008

- susan.a.travis@mci.com
Susan Travis
MCI Worldcom
201 Spear St 9th Fl

San Francisco CA 94105

gerrya@midrivers.com

Gerry Anderson

Mid-Rivers Telephone Coop Inc
PO Box 280

Circle MT 59215-0280

sbunne@mlgc. com
Shelie Bunn

Moore & Liberty Telephone Co
Enderlin ND 58027

meredith.giffordegecapital.com
Meredith Gifford

GE Business Productivity Solutions Inc
6540 Powers Ferry Rd
Atlanta GA 30339

cooperstown@mlgc.com
Ray Brown

Griggs County Telephone Co
Cooperstown ND 58425

carl.billek@corp.idt.net
Carl Billek

IDT America, Corp.
520 Broad St 7th F1l
Newark NJ.07102"

karen.johnson@integratelecom. com
Karen Johnson

Integra Telecom of North Dakota Inc
19545 Von Neumann Dr Ste 200
Beaverton OR 97006-6902

susan.p.green@lmco.com
Susan Green
Lockheed Martin Global Telecomm

12506 Lake Underhill Rd MP 836
Orlando FL 32825

knations@mmfn.com

Karen Nations .

Metromedia Fiber Network Services Inc
360 Hamilton Ave

White Plains NY 10601

rostberg@nemontel .net
Ron Ostberqg

Missouri Valley Communications Inc
P O Box 600
Scobey MT 59263-0600

dhill@endarec.com
Dennis Hill

ND Assn Rural Electric Coops
PO Box 727
Mandan ND 58554-0727



pschaner@ndarec.com
Patti Schaner

ND Assn Rural Electric Coops
PO Box 727
Mandan ND 58554-0727

info@newaccess.cc

Steven C Clay

New Access Communications LLC
801 Nicollet Ave Ste 350

Minneapolis MN 55402-2519

lclemense@nft.net
Larry Clemens

Noonan Farmers Tele Co
Noonan ND 58765

laurie.willman@nbne. info
Laurie Willman

North By NortheastCom LLC

klund@nccray.com
Kenneth Lund

Northwest Communications Coop
PO Box 38
Ray ND 58849-0038

ddunning@polarcomm. com
David Dunning

Polar Telcom Inc
PO Box 270
Park -River ND 58270-0270

donn@srt.com
Don Negaard

Pringle and Herigstad P C
PO Box 1000
Minot ND 58702-1000

kblicke@qgwest .com
Kent Blickensderfer

Qwest Corporation
PO Box 5508
Bismarck ND 58502-5508

jsilveira@netlojix.com
Janet Medeiros-Silveira

NetLogix Telecom Inc
501 Bath St
Santa Barbara CA 93101

gregory.diamond@nextelpartners.com
Greg Diamond

Nextel Partners

4500 Carillon Point

Kirkland WA 98033

rer@norlight.com
Robert E Rogers

NorLight Inc
275 N Corporate Dr
Brookfield WI 53045

pat@ndta.net .

Patricia Gisinger

North Dakota Telephone Assoc
PO Box 2614

Bismarck ND 58502-2614

ddunning@polarcomm. com
David Dunning

Polar Commun  Mut Aid Corp
PO Box 270
Park River ND 58270-0270

ddunning@polarcomm. com
David Dunning

Polar Telecommunications Inc
PO Box T
Park River ND 58270 -

sschwan@egwest . com
Suzy Schwandt

Qwest Corporation

mkambei@qwest .com
Mel Kambeitz

Qwest Corporation
220 N 5th St
Bismarck ND 58501



smacint@gwest.com
Scott Macintosh

Qwest Corporation
PO Box 5508
Bismarck ND 58502-5508

saberryeqgwest.com
Sharon Berry

Qwest Corporation
409 1st Ave N
Fargo ND 58102-4802

pam@tnics.com
Pamela Harrington

RC Communications Inc
PO Box 197
New Effington SD 57255-0197

jeffolson@rrt.net

Jeff Olson

Red River Telecom Inc

PO Box 136

Abercrombie ND 58001-0136

-mbrestel@ndak.net
Marcia Burckhard

.Reservation Telephone Cooperative
Parshall ND 58770

- pam@tnics.com
Pamela Harrington

'Roberts Cty Tele Coop Assoc
New Effington SD 57255

stevedl@srttel.com
Steve Lysne

SRT Communications Inc
P O Box 2027
Minot ND 58702-2027

janehp@srttel.com
Jane Petersen

SRT Communications Inc
P O Box 2027
Minot ND 58702-2027

Amaneill@qwest.com
Mary Ann Neill

Qwest Corporation
1801 California St Rm 4700
Denver CO 80202

wbauza@telfile.com
Ayvanery Reyes

QX Telecom LLC

230 5th Ave Ste 800

New York NY 10001

jeffolsonerrt.net

Jeff Olson

Red River Rural Tele Assoc
PO Box 136

Abercrombie ND 58001-0136

royce@restel.net
Royce Aslakson

Reservation Telephone Cooperative
Parshall ND 58770

shaneh@restel .net
Shane Hart .

Reservation Telephone Cooperative
Parshall ND 58770

suelhe@srttel.com
Sue Hamilton

SRT Communications Inc
P O Box 2027
Minot ND 58702-2027

christm@srttel.com

Chris Morsefield

SRT Communications Inc
P O Box 2027

Minot ND 58702-2027

johnar@srttel.com
John Reiser

SRT Communications Inc
P O Box 2027
Minot ND 58702-2027



kimrw@srttel.com
Kim Weydahl
SRT Communications Inc

P O Box 2027
Minot ND 58702-2027

sthomas@talk.com
Sharon Thomas

Talk America Inc
12001 Science Dr Ste 130
Orlando FL 32826

kjvannin@usgs.gov
K Vannin
-~ U-S Geological Survey

mspead@universalservice.org
Michael Spead

USAC

2120. L. St NW Ste 600

Washington DC 20037

- ‘anthony.gillman@verizon.com
Anthony Gillman

Verizon Select Services Inc
P O Box 110
Tampa FL 33601-0110

" mickg@westriv.com

Mick Grosz

West’ River Telecommunications Coop
PO Box 467

Hazen ND 58545-0467

mdickerson@state.nd.us
Marcy Dickerson

State Tax Department
State Capitol
Bismarck ND 58505

lahall@usgs.gov
Lenora Hall

U S Geological Survey

jennifer.arnold@uslink.com
Jennifer Arnold

U S Link Inc

‘P O Box 327

Pequot Lakes MN 56472-0327

kander@ictc.com .

Keith Anderson

Valley Communications Inc
P O Box 8

Nome ND 58062

. bonniek@westriv.com

Bonnie Krause
West River Telecomm Coop

PO Box 467
Hazen ND 58545-0467

paulihlandewtc-mail.net
Paul Thland
Wolverton Telephone Company

Wolverton MN 56594



Carolyn Fodor Jennifer Sikes

Winstar Communications 1-800 Reconex

21290 Melrose Ave 2500 Industrial Ave
Southfield MI 48075-7901 Hubbard OR 97032
Patrick Summers Ann Faught

360networks (USA) inc Absaraka Co-op Tele Co
867 Coal Creek Cir Ste 160 Absaraka ND 58002

Louisville CO 80027-4670

ACN Communications Services Inc Advanced Telcom Inc
32991 Hamilton Ct 19 0ld Courthouse Sg
Farmington Hills MI 48334 Santa Rosa CA 95404-4920

Kimberly Nielsen

Arch Paging con AT&T Wireless

11437 Valley View Rd 7277 164th Ave NE RTC-1

Eden Prairie MN 55344 ‘ Redmond WA 98052

Jack Medaris John Broten

Atlas Communications LTD Bell Atlantic Communications Inc
P O Box 807 1320 N Court House Rd 9th F1
Conshohocken PA 19428-0807 Arlington VA 22201

Jennifer Whitley

Business Discount Plan Inc © C12 Inc
1 World Trade Ctr Ste 800 ' 200 Galleria Pkwy Ste 1200
Long Beach CA 90831-0800 Atlanta GA 30339

Scott Geston

Cable One of Fargo Citizens Telecomm Co of Minnesota

P O Box 10624 o 3 High Ridge Park

Fargo ND 58106-0624 Stamford CT 06905

Robert Fallan Beth Choroser

Coast International Comcast Business Communications Inc
14303 W 95th St 1500 Market St

Lenexa KS 66215-5210 Philadelphia PA 19102

Murray Barr

Competitive Strategies Group Inc Computer Integrated Communications Inc
164 N Euclid Ave 8502 Bells Mill Rd

Oak Park IL 60302-2106 Potomac MD 20854-4071

Consolidated Communications Networks Consolidated Telcom

Inc PO Box 1077

507 S Main Dickinson ND 58601-1077

Dickinson ND 58601



Contact Communications Covista Inc
937 W Main St 1 Mack Ctr Dr
Riverton WY 82501 Paramus NJ 07652-3908

Keith Larson

D D D Calling Inc Dakota Central Tele Coop
6300 Richmond Ave Ste 304 PO Box 299

Houston TX 77057 Carrington ND 58421-0299
Keith Larson William Jackson

Dakota Central Telecom I Dakota Justice

PO Box 299 38 8th Ave W

Carrington ND 58421-0299 Dickinson ND 58601

Dave Dircks

DCN LLC Dickey Rural Communications Inc
P O Box 180 PO Box 69

Devils Lake ND 58301-0180 Ellendale ND 58436-0069

Dickey Rural Services Inc \ DIECA Communications Inc

P O Box 69 - - 3420 Central Expy

Ellendale ND 58436 Santa Clara CA 95051-0703
DSLnet Communications LLC Easton Telecom Services Inc

545 Long Wharf Dr 3046 Brecksville Rd #A

New Haven CT 06511 Richfield OH 44286-9399

Regulatory Dept

Essential.com Inc Evercom Systems Inc -

5 Bragdon Ln Ste 200 8201 Tristar Dr

Kennebunk ME 04043 Irving TX 75063-2824

Chere Heintzmann Dave Waters

Extend America Inc Fairpoint Communications Solutions
1101 E Front Ave 521 E Morehead St Ste 250
Bismarck ND 58504-5654 Charlotte NC 28202-2695
Lawrence Freedman Ronald Rodemerk

Fleischman & Walsh Frontier Comm International
1400 16th ST NW 180 S Clinton Ave
Washington DC 20036 Rochester NY 14646-0500
Global Tel*Link Corporation GLOBCOM INCORPORATED

2609 Cameron St 2100 Sanders Rd Ste 150

Mobile AL 36607-3104 Northbrook IL 60062



Lucille Nilson
Granite Telecommunications LLC Griggs County Telephone Co
234 Copeland St Cooperstown ND 58425
Quincy MA 02169

Group Long Distance Inc HJN Telecom Inc ,

9500 Toledo Way 3235 Satellite Blvd Bldg 400 Ste 300
Irvine CA 92618-1806 . Duluth GA 30096

Houlton Enterprises Inc HTC Services Inc

2201 W Bdwy Ste 1 P O Box 55

Council Bluffs IA 51501 Halstad MN 56548

Julia Waysdorf Robert K Johnson

ICG Telecom Group Inc IdeaOne Telecom Group LLC

161 Inverness Dr W 3239 39th St SW

Englewood CO 80112 Fargo ND 58104

Ken Hanks

International Telcom Ltd Intrado Communications Inc

417 2nd Ave W 1601 Dry Creek Dr

Seattle WA 98119 Longmont CO 80503-6493

David A. Huberman Nanette Edwards

Intrado Communications Inc ITC DELTACOM INC - . o v
1601 Dry Creek Dr 4092 Memorial Pkwy SW

Longmont CO 80503-6493 Huntsville AL 35802-1382

Larry Barnes

- IXC/SSC-Regulatory Affairs James Valley Coop Telephone Co
1122 S Capital of TX Hwy 235 E 1st Ave
Austin TX 78746-6426 Groton SD 57445
Katherine E Ford KMAV AM/FM RADIO
U S WEST PO Box 216
1801 California St Ste 5100 Mayville ND 58257-0216
Denver CO 80202

Myer Shark
KMC Telecom V Inc Knollwood Place Apts #221
1545 Rt 206 3630 Phillips Pkwy
Bedminster NJ 07921 St Louis Park MN 55426
Thomas K Crowe
Law Offices of Thomas K Crowe PC Level 3 Communications LLC
1250 24th St NW Ste 300 3555 Farnam St

Washington DC 20037 Omaha NE 68131



Local Telcom Holdings LLC
485 Madison Ave 15th F1l
New.York NY 10022-5803

Steven Katka
Loretel Systems Inc
13 E 4th Ave
Ada MN 56510

Michel Murray

MCI WorldCom Inc

707 17th St Ste 3600
Denver CO 80202

McKenzie Consolidated Telecom LLC
P O Box 1408
Dickinson ND 58602-1408

Mid-Rivers Telephone Coop Inc
‘P O Box 280
.Circle*MT 59215

Mark Wilhelmi
Midstate Telephone Co
PO Box 400

Stanley ND 58784-0400

Mike Strand

MITS

PO Box 5237

Helena MT 59604-5237

Dave Crothers

NDATC

Box 1144

Mandan ND 58554-1144

New Edge Network Inc
3000 Columbia House Blvd Ste 106
Vancouver WA 98661

Carmine Russo

North Dakota Big Sky Telecom
374 Ansin Blvd

Hallandale FL 33009

Jan Lowe

Long Dist Consolidated Billing Co
145 S Livernois Rd #199

Rochester MI 48307-1837

Marilyn Foss

MCI WorldCom Inc

707 17th St Ste 3600
Denver CO 80202

MCImetro Access Transmission Services

707 17th ST Ste 3600
Denver CO 80202

Midcontinent Communications -
410 South Phillips Ave
Sioux Falls SD 57104

Gordon Wilhelmi

Midstate :Communications Inc
PO Box 400

Stanley ND 58784-0400

Minnesota Independent Equal Access
Corp Lo

c/o Onvoy Inc

300 S Hwy 169

Minmedpodyis MN 55426

National Multi Housing Council
1850 M St NW Ste 540

Washington DC 20036

Richard Thronson
Nemont Telephone Cooperative Inc
Scobey MT 59263

Nextel West Corp
2001 Edmund Halley Dr
Reston VA 20191-3436

Dave Dircks

North Dakota Long Distance Inc
P O Box 180

Devils Lake ND 58301-0180



Steven Lysne

North Dakota Network Co
P O Box 2027

Minot ND 58702-2027

NOW Communications Inc
711 S Tejon St Ste 201
Colorado Springs CO 80903

Holly Sasscer

Operator Communications Inc
3530 Forest Ln Ste 200
Dallas TX 75234-7910

Jeff Walker

Preferred Carrier Services Inc
14681 Midway Rd Ste 105

Dallas TX 75001

Primus Telecommunications Inc
1700 0ld Meadow Rd 3rd Fl
McLean VA 22102

Public Communications Services Inc
11859 Wilshire Blvd Ste 600
- Los Angeles CA 90025

Qwest Interprise America Inc
1801 California St 49th F1l
Denver CO 80202

Kimberly Nielson

RTC-1

Legal & External Affairs
7277 164th Ave NE
Redmond WA 98052

ServiSense.com Inc
115 Shawmut Rd
Canton MA 02021-1438

Andrew Jones

Sprint

6391 Sprint Pkwy

Overland Park KS 66251-6100

Dave Dircks

North Dakota Telephone Company
PO Box 180

Devils Lake ND 58301-0180

Mary Buley
Onvoy Inc
300 South Highway 169
Minneapolis MN 55426

Brad Van: Leur
OrbitCom Inc

1701 N Louise Ave
Sioux Falls SD 57107

Premiere Network Services Inc
1510 N Hampton. Rd Ste 120
DeSoto TX 75115

Scott Lee
Protel Advantage Inc .
1308 Medora Rd

. St. Paul MN 55118-1734

QuantumShift Communications Inc
88 Rowland Way Ste 200
Novato CA 94945-5000

Dean Polkow

RCC Network Inc

PO Box 2000

Alexandria MN 56308-2000

Sandra Adams

NewPath Holdings Inc

4364 114th St

Des Moines IA 50322

Lisa Dabkowski

SNET America Inc

310 Orange St

North Haven CT 06510-1719

SRT Communications Inc
P O Box 2027
Minot ND 58702-2027



Randy Burckhard

SRT Communications Inc
P O Box 2027

Minot ND 58702-2027

Jack Medaris

Telco Partners Inc

P O Box 807

Conshohocken PA 19428-0807

Telera Communications Inc
910 E Hamilton Ave Ste 200
Campbell CA 95008

Jonathan Marashlian

The Helein. Law Group P C
8180 Greensboro Dr Ste 700
McLean VA 22102

Touch America Inc
40 E Bdwy
Butte MT 59701

United Communications HUB Inc
10390 Commerce Ctr Dr Ste 250
Rancho CA 91730-5860

Kenneth Carlson

United Telephone Mut Aid Corp
Langdon ND 58249

Dennis Houston

Universal Network Services of ND

1572 North Batavia St Ste 1A
Orange CA 92867

VarTec Telecom Inc
1600 Viceroy Dr
Dallas TX 75235

David Armey

Verizon Communications

600 E Hidden Ridge HQE02i33
Irving TX 75038

Harris Saele

T P C Inc

PO Box 180

Devils Lake ND 58301-0180

Al Bosch

Tele-Beep Company

PO Box 7072

Bismarck ND 58502-7072

Tele-Tech Inc
2900 W 11th st
Sioux Falls SD 57104-3660

T-Netix Inc
P O Box 701028
Dallas TX 75370-1028

Kenneth Carlson

Turtle Mountain Communications
PO Box 729

Langdon ND 58249-0729

Sam Billingsley

United States Advanced Network Inc

3080 Northwoods Cir
Norcross GA 30071-1562

Christina Tygielski
Universal Access Inc

Sears Tower 233 .S Wacker Dr Ste 600

Chicago IL 60606-6307

Val-Ed Joint Venture LLP
150 2nd St SW
Perham MN 56573

Randy Houdek

Venture Communications Inc
PO Box 157

Highmore SD 57345-0157

Molli Harper

Verizon Wireless

6350 E Crescent Pkwy Ste 200
Greenwood Village CO 80111



Darrell Henderson

West River Coop Telephone Co West River Cooperative Telephone
P O Box 39 Company
Bison SD 57620-0039 PO Box 39
Bison SD 57620-0039
Doris Cooper Mick Grosz
West River Long Distance Co West River Telecomm Coop
PO Box 467 PO Box 467
Hazen ND 58545-0467 Hazen ND 58545-0467
Western CLEC Corporation WTC Competitive Services Inc
3650 131st Ave SE #400 P O Box 129 )
Bellevue WA 98006 Wolverton MN 56594

Z-Tel Communications Inc
601 S Harbour Island Blvd Ste 220
Tampa FL 33602-5925
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Helbling, Sharon D.

From: Helbling, Sharon D.

Sent:  Thursday, November 20, 2003 2:35 PM

To: ndna (E-mail)

Subject: Notices, Case Nos. PU-2077-03-636; PU-2746-03-585; PU-2746-03-586,PU-2342-03-632

Colleen Park
North Dakota Newspaper Association

Colleen:

Please have the attached Notice of Opportunity for Hearing and Notice of
Informal Hearing; Notice of Opportunity to File Written Comments; and Notice
of Opportunity to File Written Comments and Notice of Opportunity for
Hearing published as legal publications in the next issue of the ten North
Dakota daily newspapers, and run them as "News Item Only" articles as well.

Please send the bill to the Public Service Commission, along with a tear sheet
for billing purposes.

If you have any questions, please call me at 701-328-4076.
Thank you.

Sharon Helbling
Public Utilities Division

14 - ot - - -
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Notice e-mailed to NDNA requesting
publication
by Fublic Service Commission
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DATSL. /=20-83  November 20, 2003
_EKNE ,

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier

Application

| move the Commission issue a Notice of Opportunity for Hearing and Notice of

Informal Hearing in the above captioned application for eligible carrier designation.

PJF/sdh

| 4 PU-2077-03-636 Pages: 1
Motion

by Public Service Commission

11/20/2003 CC: Comm Legal PUD (3)



STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

WWC Holding Co., Inc. Case No. PU-2077-03-636
Designated Eligible Carrier
Application

NOTICE OF OPPORTUNITY FOR HEARING AND
NOTICE OF INFORMAL HEARING

November 20, 2003

On October 15, 2003, an application for designation as an Eligible
Telecommunications Carrier (ETC) was filed by: WWC Holding Co., Inc., d/b/a
CellularOne (Western Wireless). Western Wireless seeks ETC designation for
purposes of qualifying to receive federal universal service support in the study areas of
certain rural telephone companies.

Western Wireless states that it currently provides signal coverage throughout the
rural telephone company study areas and will offer and advertise its universal service
offerings throughout the designated service areas pursuant to 47 U.S. C §214(e) and
the FCC's regulations. .

The issues to be considered are:

1. The qualification of the applicant under the
Telecommunications Act of 1996, Section 214(e) for designation as
an ETC eligible to receive federal universal service funding.

2. The ETC universal service support area to be designated for
the applicant.

Those interested are invited to comment on the application in writing. Persons
desiring a hearing must file a written request identifying their interest in the proceeding
and the reasons for requesting a hearing. Comments and requests for hearing must be
received by January 8, 2004. If deemed appropriate, the Commission can determine
the matter without a hearing.

An informal hearing on this matter will be held on January 14, 2004 at 1:30
p.m. (CST) in the Commission hearing room, State Capitol, 12" Floor, Bismarck, North
Dakota 58505. At the informal hearing Western Wireless will be given an opportunity to
present an overview of its petition and interested persons will be given an opportunity to
be heard.

3 PU-2077-03-636 Pages: 2
Notice of Opportunity for Hearing & Notice

of Informal Hearing
hy Public Service Commission

11/20/2003 CC: Comm Legal PUD (3)



For more information contact the Public Service Commission, State Capitol,
Bismarck, North Dakota 58505, 701-328-2400; or Relay North Dakota 1-800-366-6888
TTY. If you require any auxiliary aids or services, such as readers, signers, or Braille
materials please notify Jon Mielke, Executive Secretary.

PUBLIC SERVICE COMMISSION

%Mmf ok

Susan E. Wefald y Clark Kevin Cramer
Commissiioner Pres1dent Commissioner

Notice of Opportunity for Hearing and Notice of Informal Hearing
Case No. PU-2077-03-636
Page 2



Kelsch Kelsch Ruff & Kranda

C.F. Kelsch Attorneys at Law William C. Kelsch

1890-1987 Mandan, North Dakota Retired
THOMAS F. KELSCH 103 Collins Avenue
ARLEN M. RUFF, P.C. ™ P.O. Box 1266
THOMAS D. KELSCH, P.C. 11T MERITAS LAW FIRMS WORLDWIDE Mandan, ND 58554-7266
TODD D. KRANDA, P.C.* Phone (701) 663-9818
WILLIAM J. DELMORE 1-888-663-9818
CYNTHIA WAGNER GOULET Fax (701) 663-9810
ANNETTE BENDISH Website www.kelschiaw.com

*Also Licensed in Minnesota

November 5, 2003

HAND DELIVERED

PUBLIC SERVICE COMMISSION
12™ & 13™ FL DEPT 408

600 E BLVD AVE

BISMARCK ND 58505

RE:  Verified Application of WWC Holding Co. Inc.
Our File No. 10784

Ladies or Gentlemen:

Enclosed for filing is the original and seven copies of the following documents:

1. Verified Application for Designation as an Eligible Telecommunications Carrier;
2. Certification of James H. Blundell; and
3. Notice of Opportunity fro Hearing and Notice of Informal Hearing.

Thank you for your attention to this matter and if you have any questions please contact me.

Thomas D. Kelsch

ve
Encs
c: Gene Delordy

Jim Blundell

(Fax 425-586-8118)

2 PUZGTT-03-636 Pages: 1

Cover letter re application
Ly WANC Holding Co., tne. by Thomas D. Kelsch, Attor

ATTORNEYS AT LAW

Kelsch, Kelsch, Ruff & Kranda
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BEFORE THE NORTH DAKOTA PUBLIC SERVICE COMMISSION -5 A0

In the Matter of the Application of
WWC Holding Co., Inc. d/b/a

|
P
i
b

CellularOne®© for Designation
as an Eligible Telecommunications
Carrier

%
H
2
O
(

VERIFIED APPLICATION FOR DESIGNATION AS AN
ELIGIBLE TELECOMMUNICATIONS CARRIER

1. COMES NOW, WWC Holding Co., Inc., d/b/a CellularOne® (“Western
Wireless” or the “Company”) and hereby applies to be designated as an eligible
telecommunications carrier (“ETC”) for purposes of qualifying to obtain federal universal
service support in the study areas of certain rural telephone companies. The Commission has
previously designated Western Wireless as an ETC in study areas of other rural telephone
companies. Western Wireless Corp. Designated Eligible Carrier Application, Case No. PU-
1564-98-428, Order on Remand (Oct. 3, 2001) (“Western Wireless ETC Order”). This
Application seeks an order immediately designating Western Wireless as an ETC in the study
areas of other rural telephone companies listed on Attachment A pursuant to 47 U.S.C. § 214(e)
and N.D. Cent. Code § 49-21-01.7(12). This Application is made pursuant to and based upon 47
U.S.C. § 214(e) and N.D. Cent. Code § 49-21-01.7(12).

2. Section 214(e) of the federal Telecommunications Act of 1996 (“Act”), the rules
and regulations of the FCC, specifically 47 C.F.R. § 54.101(a), and N.D. Cent. Code § 49-21-
01.8 establish the mandatory and exclusive criteria for designation as a federal ETC in North
Dakota. This Application affirms and demonstrates that Western Wireless meets all applicable

requirements and is entitled to be designated an ETC.

M PU-2077-03-636 Pages: 19
Designated Eligible Carrier Applicaiion

by VWC Hoiding Co . inc
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I. GENERAL BACKGROUND

3. Pursuant to Commission Rule 69-02-02-04(1), Western Wireless states its name,

telephone number and designated contact person as follows:
WWC Holding Co., Inc. d/b/a CellularOne©
Attention: James H. Blundell
3650 - 131st Avenue S.E., Suite 400
Bellevue, WA 98006

Telephone No. (425) 586-8736
Fax No. (425) 586-8118

4. Since 1992, Western Wireless, through its subsidiaries (including WWC Holding
Co., Inc.), has provided telecommunications services to rural communities in the western United
States. Western Wireless currently provides commercial mobile radio service (“CMRS”) under
the CellularOne© national brand name in 19 states west of the Mississippi River. The Company
owns cellular licenses covering about 25 percent of the land and two percent of the population of
the continental United States.

5. The FCC has regulatory jurisdiction over Western Wireless’ provision of CMRS
services in all states in which it provides services. The services provided by Western Wireless in
North Dakota include mobile telephony, data/facsimile, 911, voice mail, and other features and
services. WWC Holding Co., Inc. is the non-wireline FCC licensee in all of the cellular license
areas in North Dakota.

II. ETC REQUIREMENTS

6. Under 47 U.S.C. § 214(e)(2) and N.D. Cent. Code §§ 49-21-01.7(12), (13), the
Commission has the authority to designate Western Wireless as an ETC in its requested
designated areas. The requirements for ETC designation are set forth in 47 U.S.C. § 214(e)(1)-

(2), 47 C.F.R. § 54.101, and incorporated by reference in N.D. Cent. Code § 49-21-01.8.



A. Western Wireless is a Common Carrier

7. The first requirement for ETC designation is that the applicant is a common
carrier. 47 U.S.C. §§ 153(10) and 214(e)(1). Western Wireless is a CMRS provider and, as
such, is a common carrier. See Western Wireless ETC Order, Conclusions of Law, § 2. See also
47 C.F.R. § 20.9(a)(7).

B. Western Wireless Offers the Supported Services

8. The second requirement for ETC designation is that the applicant provide the
services set forth in 47 C.F.R. § 54.101(a)(1)-(9) throughout the requested designated service
areas. 47 U.S.C. § 214(e)(1)(A). Western Wireless currently offers and is able to provide the
services and functionalities identified by the FCC in 47 C.F.R. § 54.101(a)(1)-(9). See Western
Wireless ETC Order, Conclusions of Law, § 8. In implementing Sections 214(e) and 254, the
FCC identified the specific services that a carrier must provide to be designated as an ETC and
receive universal service support. In the Matter of Federal-State Joint Board on Universal
Service, CC Docket No. 96-45 Report and Order (rel. May 8, 1997) (“Universal Service

Order). The required services are as follows:

Supported Service Does Western Wireless currently
provide the service or function

1. Voice-grade access to the public switched Y

network
2. Local Usage Y
3. Dual tone multi-frequency (DTMF) signaling or Y

its functional equivalent
4. Single-party service or its functional equivalent Y
5. Access to emergency services Y
6. Access to operator services Y
7. Access to interexchange service Y



8. Access to directory assistance Y

9. Toll limitation for qualifying Lifeline customers
9. Western Wireless currently provides the nine supported services set forth in 47
C.F.R. § 54.101(a)(1)-(9) over its existing network infrastructure in North Dakota as follows:

a. Voice-grade access to the public switched telephone network. Voice-grade

access means the ability to make and receive phone calls within a voice frequency range
of between 300 and 3500 Hertz, a bandwidth of approximately 2700 Hertz. 47 C.F.R.
§ 54.101(a)(1). All customers of Western Wireless are able to make and receive calls on
the public switched network within the prescribed frequency range.

b. Local usage. Western Wireless provides its customers with an amount of
local usage, free of charge, as required by 47 C.F.R. § 54.101(a)(2). Unlimited local
usage is not required of any ETC. In the Matter of Federal-State Joint Board on
Universal Service, CC Docket 96-45, Order and Order on Reconsideration, FCC 03-170,
9 14 (rel. July 14, 2003) (“July 2003 Order”). Western Wireless will include local usage
in all of its universal service offerings, and intends to offer unlimited local usage as part
of at least one of its universal service offerings. In addition, Western Wireless will
comply with any and all specific local usage requirements adopted by the FCC in the
future and required of federal ETCs.

c. Dual-tone, multi-frequency (“DTMF”) signaling, or its functional

equivalent. DTMF is a method of signaling that facilitates the transportation of call set-
up and call detail information. 47 C.F.R. § 54.101(a)(3). The FCC recognized that
“wireless carriers use out-of-band digital signaling mechanisms . . . . [I]t is appropriate to
support out-of-band signaling mechanisms as an alternative to DTMF signaling.”

Universal Service Order, 171. Western Wireless currently uses out-of-band digital

4-



signaling and in-band multi-frequency signaling that is functionally equivalent to DTMF
signaling and, therefore, the Company meets this requirement.

d. Single-party service or its functional equivalent. “Single party service”

means that only one party will be served by each subscriber loop or access line, in
contrast to a multi-party line. The FCC determined that a CMRS provider meets the
requirement of offering single party service when it offers a dedicated message path for
the length of a user’s particular transmission. 47 C.F.R. § 54.101(a)(4); Universal
Service Order, § 162. Western Wireless meets the requirement of single-party service by
providing a dedicated message path for the length of all customer calls.

e. Access to emergency services. The fifth supported service is the ability to

reach the appropriate public service answering point (PSAP) by dialing “911.” 47 C.F.R.
§ 54.101(a)(5); Universal Service Order, 9 72. The FCC also requires that a carrier must
provide access to enhanced 911, or “E911,” which includes the capability of providing
both automatic numbering information (“ANI”) and automatic location information
(“ALI”), when the PSAP submits a compliant request to the carrier. In order to qualify as
a compliant Phase I E911 request under the FCC’s rules, the PSAP must “be capable of
receiving and utilizing the data elements associated with the service, and a mechanism for
recovering the Public Safety Answering Point’s costs of the enhanced 911 service [must
be] in place.” 47 C.F.R. §20.18(j)). Western Wireless currently provides all of its
customers with access to emergency services by dialing 911 and stands ready to provide
E911 service to its customers once a PSAP submits a compliant request for E911 service.
The Company will work with PSAPs within its designated service areas to make E911

service available according to federal requirements.



f. Access to operator services. Access to operator services means any

automatic or live assistance provided to a consumer to arrange for the billing or
completion, or both, of a telephone call. 47 C.F.R. §54.101(a)(6). Western Wireless
meets this requirement by providing all of its customers with access to operator services

provided by either the Company or other entities.

g. Access to interexchange service. As explained by the FCC, an ETC must
offer consumers access to interexchange service for the purposes of making and receiving
toll or interexchange calls. 47 C.F.R. § 54.101(a)(7); Universal Service Order, 9§ 78; see
also 47 U.S.C. § 332(c)(8). Equal access to interexchange service, i.e., the ability of a
customer to access a presubscribed long distance carrier by dialing 1+number, is not
required. Universal Service Order, § 78; July 2003 Order, | 14-15. Western Wireless
presently meets this requirement by providing all of its customers with the ability to make
and receive interexchange or toll calls through direct interconnection arrangements the
Company has with several interexchange carriers (“IXCs”). Additionally, customers are
able to reach their IXC of choice by dialing the appropriate access code. Consequently,
Western Wireless satisfies this universal service requirement.

h. Access to directory assistance. The eighth supported service is access to

directory assistance. 47 C.F.R. § 54.101(a)(8). Western Wireless meets this requirement
by providing all of its customers with access to directory assistance by dialing “411” or
“555-1212.

1. Toll limitation for qualifying low-income consumers. The final supported

service to be provided by an ETC is either “toll control” or “toll limitation” services to

qualifying low-income consumers receiving subsidies pursuant to the federal Lifeline



program. 47 C.F.R. § 54.101(a)(9). The FCp no longer requires an ETC to provide both
services if the carrier is unable to do so. See UniversaAl Service Fourth Order on
Reconsideration, FCC 97-240 (rel. Dec. 30, 1997). The FCC made toll limitation for
Lifeline customers a supported service because it determined that uncontrolled toll
charges were a significant factor in low subscribership levels among low-income
consumers. Universal Service Order, | 82. Today, the Company provides toll-blocking
services for international calls and customer selected toll calls, as well as for Lifeline
customers in states in which it has been designated as an ETC, including North Dakota.
Once designated as an ETC in these new North Dakota study areas, Western Wireless
will continue to offer toll blocking to Lifeline customers at no additional charge.

C. Western Wireless Advertises the Supported Services

10.  The third requirement for ETC designation is that the applicant advertise the
availability of the supported services and charges using media of general distribution. 47 U.S.C.
§ 214(e)(1)(B). The Company currently offers and advertises the federally supported services
throughout its requested designated service area, through several different media, including
newspaper, television, radio, and billboard advertising. Western Wireless also maintains various
retail store locations throughout its authorized service areas, which provide an additional source
of advertising. Once designated, Western Wireless will advertise the availability of and charges
for its universal service offerings through media of general distribution, in accordance with the
requirements of 47 C.F.R. § 54.201(d)(2). Additionally, Western Wireless will comply with all
applicable provisions of N.D. Admin. Code § 69-09-05-12.

D. Western Wireless Complies With The Service Area Requirements

11.  For areas served by a rural telephone company, Section 214(e)(5) of the Act

provides that the ETC’s designated service area must be equivalent to the rural telephone
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company’s study area. A rural telephone company’s “study area” is generally defined as all of
the company’s existing certificated exchange area in a given state. Universal Service Order,
9 172, n. 434. Moreover, the FCC’s rules recognize that the study area is subject to redefinition
if the FCC and the Commission establish a different service area in accordance with 47 C.F.R.
§ 54.207(c)-(d) and 47 U.S.C. § 214(e)(5).

12. Western Wireless seeks designation as an ETC in the study areas of the rural
telephone companies identified on Attachment A. Western Wireless currently provides signal
coverage throughout these rural telephone company study areas and will offer and advertise its
universal service offerings throughout these designated service areas.

E. The Public Interest Determination Applicable to Rural Telephone Company Areas

13.  The final requirement for ETC designation relates to the public interest. Section
214(e)(2) of the Act requires that the Commission find, before designating an additional ETC in
an area served by a rural telephone company, that the designation is in the public interest. The
Commission has already determined that it is in the public interest to designate Western Wireless
as an additional ETC in study areas of rural telephone companies. See Western Wireless ETC
Order, Conclusions of Law, 4 10.

14.  The Commission has determined that the public interest analysis under 47 U.S.C.
§ 214(e)(2) should balance increased benefits of competition against any proven detrimental
impacts on the preservation and advancement of universal service. Western Wireless ETC
Order, | 11-38.

15.  The public interest determination required under Section 214(e) of the Act
depends on whether the proposed universal service offering will promote competition, and if so
whether consumers will ultimately realize benefits related to competition and the new services

provided. The express purposes of the Act in this regard are as follows:
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To promote competition and reduce regulation in order to secure
lower prices and higher quality services for American
telecommunications consumers and encourage the rapid
deployment of new telecommunications technologies.

Pub. L. No. 104-104, 110 Stat. 56 (1996) (emphasis added).

16.  Competition in the telecommunications industry is, as a general matter, in the
public interest, and the hallmark of a competitive marketplace is the maximization of consumer
choice. It is also clear that the public interest is served where there is a reasonable expectation
that competition may have beneficial impacts for consumers.

17.  As it applies to the designation of an additional ETC in an area served by a rural
telephone company, the public interest necessarily must focus on the benefits of competition to
the rural consumer.

18.  The Commission must also apply the public interest factor in a way that advances
universal service as contemplated by the Act. Congress gave the FCC responsibility to create
rules and policies “for the preservation and advancement of universal service.” 47 U.S.C.
§ 254(b). States must respect and defer to those FCC determinations. States cannot use a public
interest standard to affect a result contrary to FCC directives. The FCC, for example, has
directed that a state cannot deny an application because a CMRS provider may not meet “the
regulatory requirements that govern ILECs, including privacy, marketing, service provisioning,
and service quality requirements, as well as carrier of last resort (COLR) obligations.” Universal
Service Order, § 142. The Commission must always remain consistent with the Act and FCC
directives as it makes the public interest determination under Section 214(e)(2).

19.  To further these general principles of public interest, the Commission should
utilize the following four-part standard to determine whether designating Western Wireless as an

additional ETC in the rural telephone company service areas is in the public interest:



a. Will the ETC designation facilitate competition in the provision of
universal services to the benefit of North Dakota’s rural consumers?

b. Will the ETC designation advance universal service by bringing new
telecommunications services to North Dakota’s rural consumers?

c. Will ETC designation promote the rapid deployment of new technologies
in the rural areas of North Dakota?

d. Will any rural LEC experience any significant adverse impact resulting
from ETC designation so significant as to justify denying rural consumers
the benefits of competition?

i. Granting ETC Designation Will Facilitate Competition to the Benefit of
Consumers

20.  Granting ETC status to Western Wireless will recognize the importance of
allowing rural consumers a choice of providers for their telecommunications needs. Consumers
should be able to choose services based on their own needs, and not just the service of the
incumbent LEC. When the Commission designates a competing carrier as an additional ETC,
rural consumers choose their service provider on the basis of the most advantageous pricing,
services, service quality, customer service, and service availability.

21.  Having this choice is important to rural consumers because Western Wireless’
universal service offerings will provide benefits not otherwise available from the landline LECs.
For example, current universal service offerings by incumbent LECs have restricted local calling
areas and are bound by the limitations of landline technology. - Western Wireless provides an
expanded local calling area, which is of great benefit to rural consumers who otherwise have to
pay toll charges to reach local government offices, health care providers, businesses or family
outside of a restricted landline calling area. See Universal Service Order, § 114. Western
Wireless’ service also provides the benefits of mobility, which has great appeal to many rural
consumers. Western Wireless provides innovative service offerings that will be tailored to

consumers’ needs.
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22. In addition to increased choices, North Dakota’s rural consumers can also expect
lower rates and better service resulting from competition in the marketplace. Western Wireless
provides 24-hour customer service, technical and operational support, which is more responsive
than the support currently available from many LECs. In designating Western Wireless an ETC
in Minnesota, the Minnesota Commission found that the designation would provide consumers
with benefits of “affordability, reliability, and service quality” and noted that Western Wireless’
“service would include specific features and enhancements not available, or available only at a
premium, from the incumbents.” Order Granting Preliminary Approval and Requiring Further
Filings, Minnesota Public Utilities Commission Docket No. P-5695/M-98-1285, p. 16 (Oct. 27,
1999). The Commission further reasoned that Western Wireless’ designation would further “at
least three of the goals underlying federal and state policies favoring competition—customer
choice, innovative services, new technologies.” Id.

23. The FCC has confirmed that competition and universal service are to be
accomplished together, and that rural consumers are entitled to achieve universal service goals
through the benefits of competition:

Commenters who express concern about the principle of
competitive neutrality contend that Congress recognized that, in
certain rural areas, competition may not always serve the public
interest and that promoting competition in these areas must be
considered, if at all, secondary to the advancement of universal
service. We believe these commenters present a false choice
between competition and universal service. A principal purpose of
section 254 is to create mechanisms that will sustain universal
service as competition emerges. We expect that applying the
policy of competitive neutrality will promote emerging
technologies that, over time, may provide competitive alternatives
in rural, insular, and high cost areas and thereby benefit rural
consumers. For this reason, we reject assertions that competitive

neutrality has no application in rural areas or is otherwise
inconsistent with section 254.

Universal Service Order, § 50 (emphasis added).
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24.  The FCC and other state commissions have considered and rejected speculative
claims that competition will hurt rural consumers. The FCC has rejected arguments that the
designation of an additional ETC in rural telephone company service areas would reduce
investment in infrastructure, raise local service rates, reduce service quality to consumers, or
result in loss of network efficiency:

We reject the general argument that rural areas are not capable of
sustaining competition for universal service support. We do not
believe that it is self-evident that rural telephone companies cannot
survive competition from wireless providers. Specifically, we find
no merit to the contention that designation of an additional ETC in
areas served by rural telephone companies will necessarily create
incentives to reduce investment in infrastructure, raise rates, or
reduce service quality to consumers in rural areas. To the contrary,
we believe that competition may provide incentives to the

incumbent to implement new operating efficiencies, lower prices,
and offer better service to its customers.

In the Matter of Western Wireless Corporation Petition for Designation as an Eligible
Telecommunications Carrier In the State of Wyoming, CC Docket No. 96-45, Memorandum
Opinion and Order, DA 00-2896, § 22 (rel. Dec. 26, 2000) (“Wyoming Order”). Faced with
claims that rural LECs could not respond to competition and would go out of business, the
Minnesota Commission found it more likely that competition would “perform its widely
recognized function of motivating the incumbents to find and implement new operating
efficiencies, lowering prices and offering better service in the process.” Order Granting
Preliminary Approval and Requiring Further Filings, Minnesota Public Utilities Commission
Docket No. P-5695/M-98-1285, p. 17 (Oct. 27, 1999). Similarly, the Washington Commission
dismissed as “overly speculative” rural LEC concerns that ETC designation would erode
universal service for consumers. In the Matter of the Petition of United States Cellular Corp., et

al. for Designation as Eligible Telecommunications Carriers, Third Supplemental Order
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Granting Petition for Designation as Eligible Telecommunications Carrier, Docket No. UT-
970345, 946 (Jan. 2000) (“US Cellular Order”).

ii. Granting ETC Designation Will Advance Universal Service by the Provision
of New Telecommunications Services to Rural Consumers

25.  Granting Western Wireless ETC status in rural areas will improve choices for
rural consumers, thereby advancing universal service for North Dakotans. Different services,
improved quality and lower rates not only give the consumer additional options, but also make it
more likely that high cost areas of the state will have affordable phone service as implicit
subsidies are phased out. In addition, the designation of Western Wireless as an ETC may allow
those consumers who are not currently receiving telephone service of any kind an opportunity to
obtain telephone service for the first time. There is simply no question that the designation of
Western Wireless as an ETC will advance universal service by increasing consumer choices and
bringing new telecommunications services to rural areas consistent with the public interest.

iii. Granting ETC Designation Will Promote The Deployment of New
Telecommunications Technologies.

26.  Designating Western Wireless an ETC will also lead to the further deployment of
Western Wireless’ cellular network, which will be available to benefit North Dakota’s rural
consumers. Western Wireless is a facilities-based telecommunications provider serving a
substantial portion of the state utilizing state-of-the-art wireless technology.

27.  Western Wireless’ network will have the capability of providing advanced
services that meet or exceed what can be provided on a landline network. The Commission
should continue to facilitate the development of the Western Wireless network so that North
Dakota’s rural consumers will have access to these developing technologies to the same degree
as urban consumers. The Washington Commission made a similar determination when it

designated a CMRS provider in rural LEC areas:
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Cellular providers are offering access to the Internet over wireless
hand-held telephones. Consumers now have access to electronic
mail over wireless telephones. These two innovations reflect the
rapid deployment of new technology Congress intended to promote
with the Act. It is in the public interest that all consumers in
Washington should have access to this technology.

US Cellular Order, § 42.

28. Competition also provides an incentive for the incumbent LECs to invest in new
technologies and additional infrastructure, which likewise will benefit the consumers.
Ultimately, the Commission should apply the public interest factor in a way that will bring
providers and new technologies to rural, high cost areas, consistent with the FCC’s stated goals:

As noted above, in the Universal Service Order the [FCC] sought
to adopt rules that would facilitate the entry of new providers and
promote competition in the context of universal service . . . . We
seek comment here on the success of that goal. . . . We also seek
comment on whether, in practice, any of our universal service rules
discourage wireless service providers or cable service providers
from offering supported services to low-income subscribers and
rural, insular, and high cost subscribers.

In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45,

Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, FCC 98-278,

A

94 44-45 (rel. Oct. 26, 1998).

iv. No Rural LEC Will Experience Any Significant Adverse Impact from
Western Wireless’ ETC Designation to Justify Denving Consumers the
Benefits of Competition

29.  The designation of Western Wireless as an ETC will not result in any significant
adverse impact to any rural telephone company. None of the areas in which Western Wireless is
seeking designation is incapable of supporting more than one ETC.

III. CONCLUSION

30.  The Act and the North Dakota Code establish clear, consistent and competitively

fair mechanisms for allowing carriers, including a CMRS provider, to be designated as an ETC
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for the purpose of federal universal service support. Western Wireless provides the supported
services, satisfies all applicable requirements, will, subject to the redefinition of the service
areas, provide the supported services throughout the entire service area, and can and will meet
the obligations of an ETC. For rural customers, designation will bring new technology, lower
rates, and better service, and so is clearly in the public interest.

31.  Western Wireless respectfully requests the Commission to follow the directives
and principles of the Act and to grant its Application by issuing an order designating Western
Wireless as an ETC in the study areas of the rural telephone companies listed on Attachment A

pursuant to 47 U.S.C. § 214(e) and N.D. Cent. Code § 49-21-01.7(12).

BRIW& P.A.
Dated: 4. 4~ ,2003 By / g /

Mark J. Ayottet’

Kevin M. Decker
2200 First National Bank Building
Saint Paul, MN 55101
Telephone: (651) 808-6561
Facsimile: (651) 808-6450

Thomas D. Kelsch

Kelsch, Kelsch, Ruff & Kranda
103 Collins Avenue

P.O. Box 1266

Mandan, ND 58554-7266
Telephone: (701) 663-9818
Facsimile: (701) 663-9810

Attorneys for WWC Holding Co., Inc.
d/b/a CellularOne©

-15-



ATTACHMENT A

Rural Telephone Company Study Areas For Which
Western Wireless Seeks ETC Designation

Absaraka Cooperative Telephone Co.
Citizens Telecom

Griggs County Telephone Co.
Inter-Community Telephone Co.
Inter-Community Telephone Co. I, Inc.
Midstate Telephone Co.

Moore & Liberty Telephone Co.
Nemont Telephone Cooperative, Inc.
Noonan Farmers Telephone Co.
Polar Telecommunications, Inc.

Red River Rural Tel. Assn. — ND
Red River Telecom, Inc.

Wolverton Telephone Co. — ND
York Telephone Co.

-16-



BEFORE THE NORTH DAKOTA PUBLIC SERVICE COMMISSION

In the Matter of the Application of
WWC Holding Co., Inc. d/b/a
CellularOne© for Designation

as an Eligible Telecommunications
Carrier

DOCKET NO.

N N N N N

CERTIFICATION OF JAMES H. BLUNDELL

I, the undersigned, James H. Blundell, do hereby certify as follows:

1. I serve as Director — External Affairs for WWC Holding Co., Inc. d/b/a
CellularOne®© (“Western Wireless™).

2. This Certification is submitted in support of Western Wireless’ Application for
Designation as an Eligible Telecommunications Carrier (“Application”).

3. I further declare that I have reviewed the Application and that the facts stated
therein, of which I have personal knowledge, are true and correct to the best of my knowledge
and belief.

I certify that the foregoing is true and correct to the best of my knowledge, information

and belief.

" Date: Na(/c'hé«rb(,2003 W‘ W

4mes H. Blundell

1584043v2



STATE OF NORTH DAKOTA
BEFORE THE PUBLIC SERVICE COMMISSION

North Dakota Network Co. Case No.
Designated Eligible Carrier
Application

NOTICE OF OPPORTUNITY FOR HEARING AND
NOTICE OF INFORMAL HEARING

On November 5, 2003, WWC Holding Co., Inc., dba CellularOne© (Western Wireless)
filed an application for designation as an Eligible Telecommunications Carrier (ETC) for
receiving federal universal service support for the study area/universal service support area
served by the Rural Telephone Companies listed on Attachment A. Western Wireless proposes
to provide universal services using a combination of its own personal communications service
facilities and resale of other carriers’ services.

The issues to be considered are:

1. The qualification of the applicant under the Telecommunications Act of 1996,
Section 214(e) for designation as an ETC eligible to receive federal universal service
funding.

2. The ETC universal service support area to be designated for the applicant.

Those interested are invited to comment on the applications in writing. Persons desiring
a hearing must file a written request identifying their interest in the proceeding and the reasons
for requesting a hearing. Comments and requests for hearings must be received by ,
2003. If deemed appropriate, the commission can determine the matter without a hearing.

An informal hearing on this matter will be held on (CDT) in the
Commission hearing room, State Capitol, 12" Floor, Bismarck, North Dakota 58505. At the
informal hearing, Western Wireless, will be given an opportunity to present an overview of its
petition and interested persons will be given an opportunity to be heard.

For more information contact the Public Service commission, State Capitol, Bismarck,
North Dakota 58505, 701-328-2400; or Relay North Dakota 1-800-366-6888 TTY. If you
require any auxiliary aids or services, such as readers, signers, or Braille materials please notify
Jon Mielke, Executive Secretary.

PUBLIC SERVICE COMMISSION

Susan E. Wafald Tony Clark Leo M. Reinbold
Commissioner President Commissioner



ATTACHMENT A

Rural Telephone Company Study Areas For Which
Western Wireless Seeks ETC Designation

Absaraka Cooperative Telephone Co.
Citizens Telecom

Griggs County Telephone Co.
Inter-Community Telephone Co.
Inter-Community Telephone Co. II, Inc.
Midstate Telephone Co.

Moore & Liberty Telephone Co.
Nemont Telephone Cooperative, Inc.
Noonan Farmers Telephone Co.
Polar Telecommunications, Inc.

Red River Rural Tel. Assn. — ND
Red River Telecom, Inc.

Wolverton Telephone Co. — ND
York Telephone Co.
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