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Preliminary Statement

On November 25, 2003, BEK Communications Cooperative, Consolidated Telcom,
Dakota Central Telecommunications Cooperative, Dickey Rural Telephone Cooperative,
Griggs County Telephone Company, Inter-Community Telephone Company, LLC, Missouri
Valley Communications, Inc ., Moore and Liberty Telephone Company, Nemont Telephone
Cooperative, Inc ., North Dakota Telephone Company, Northwest Communications
Cooperative, Polar Communications Mutual Aid Corporation, and Reservation Telephone
Cooperative (Complainants) filed a Complaint against SmartNET, Inc . (SmartNET or
Respondent).

On December 24, 2003, SmartNET filed its Answer and Reply to Complaint.

On January 28, 2004, the Commission issued a Notice of Hearing setting the hearing
for March 30, 2004.

The issues to be considered in this matter include:

1.

	

Whether the Respondent is subject to the jurisdiction of the Commission.

2.

	

Whether the services provided by the Respondent are subject to the jurisdiction
of the Commission.

3. If the Respondent and services provided by the Respondent are subject to the
jurisdiction of the Commission, whether Respondent is properly authorized to
provide such services.

4.

	

Whether Respondent is using the local service facilities of the Complainants.

5. If Respondent is using the local service facilities of the Complainants,
whether Respondent is liable to the Complainants for compensation for the use
of those facilities.

On March 23, 2004, the Administrative Law Judge issued an Order for Indefinite
Continuance.

On April 14, 2004, the Commission issued a Notice of Rescheduled Hearing setting
the hearing for May 25, 2004 . The hearing was held as scheduled.
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On October 20, 2004, the Commission issued an Order postponing the final decision
in this proceeding pending Federal Communications Commission (FCC) decisions on issues
relevant to the merits of this proceeding.

On June 29, 2005, the Commission issued an Order on the Complainants' second
Petition for Reconsideration. On November 17, 2005, the Commission issued a Notice of
Hearing. This was continued at the request of the parties . On May 24, 2006, the
Commission reissued a Notice of Rescheduled Hearing to be held on July 19, 2006 . On July
19, 2006, the Commission conducted a supplemental hearing in this matter and now issues
these Amended Findings of Fact, Conclusions of Law and Order.

Findings of Fact

1.

	

The Commission hereby readopts and incorporates by reference paragraphs
1-20 of the Findings of Fact adopted on June 29, 2005.

2.

	

We hereby add the following paragraphs 21-26.

21. The Complainants are attempting to collect access charges from
SmartNET even though SmartNET does not use or order any services
from the Complainants . There is no direct facility between SmartNET
and any of the Complainants such as switches, routers or servers.

22. The billing data and usage reports offered by Complainants only shows
minutes used, not termination points such as if the call was a local call,
intrastate call, interstate call, international call or internet call.

23. The tariffs offered by Complainants do not apply to the type of services
offered by SmartNET.

24. The rates the Complainants are attempting to charge SmartNET for the
services SmartNET provides do not relate or coincide with any of the
services associated with the rate cases cited by Complainants.

25. Complainants are attempting to force SmartNET to pay for an access
service they never ordered from Complainants nor do they use.

26. Complainants are already being compensated for local calls and EAS
Services by SmartNET customers . Any additional fees, such as access
charges from SmartNET, would be double compensating the
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Complainants.

	

3 .

	

We hereby delete paragraph 21 of the Findings of Fact adopted on June 29,
2005, and replace it with the following paragraph 27:

27 . The Complainants have failed to produce sufficient evidence that
SmartNet is using the facilities of the Complainants to operate their
service and at this time Call Smart is not liable for access charges.

From the foregoing Findings of Fact, the Commission makes the following:

Conclusions of Law

1.

	

The Commission has jurisdiction over the parties and the subject matter of this
proceeding .

2. General jurisdiction ofthe Public Service Commission extends to and includes
telecommunications companies engaged in the furnishing of telecommunications services as
provided for in chapter 49-21.

3.

	

A service being provided by SmartNET is a telecommunications service under
North Dakota Century Code section 49-21-01 (20).

4.

	

SmartNET is a telecommunications company under North Dakota Century
Code section 49-21-01 (19).

5.

	

SmartNET is a public utility under North Dakota Century Code Section 49-03.
1-02(2) .

6.

	

SmartNET is therefore required to obtain a certificate of public convenience
and necessity from the Commission under North Dakota Century Code Section 49-03 .1-01.

7. SmartNET is providing a telecommunications service to end users located in
separate local exchange areas and is an interexchange telecommunications company under

49-21-01 (8).

8. Under North Dakota Century Code section 49-21-09, it appears that prior tariff
proceedings do not apply to this type of service . The Commission finds that public
convenience and necessity require the use by one telecommunications company of facilities
or services of another telecommunications company, and that such use will not result in
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irreparable injury to the owner or other users of such facilities or services, nor any substantial
detriment to the facilities or services, that such use be permitted without compensation.

From the foregoing Findings of Fact and Conclusions of law, the Commission issues
the following :

Order

The Commission orders:

1.

	

SmartNET is required to obtain a Certificate of Public Convenience and
Necessity from the Commission for the provision of telecommunications services if it has
not yet done so.

2.

	

That SmartNET has no liability to pay access charges to the Complainants for
the origination or termination of interexchange telecommunications services.

3.

	

This Order applies only to SmartNET's phone-to-phone services as discussed
in this Order .
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