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Mr. Lawrence Bender
Pearce & Durick

P. O. Box 400

Bismarck, ND 58502-0400

Re: PPM Energy, Inc. PPM Energy, Inc.
Rugby Wind Farm-Pierce County 230 kV Transmission Line
Siting Application Siting Application
Case No. PU-05-47 Case No. PU-05-305

Dear Mr. Bender:

On August 2, 2005 Commissioner Wefald and staff member Annette
Bendish received correspondence from J T Mclintire regarding the captioned
matter. A copy of this correspondence is enclosed.

Under N.D.C.C. section 28-32-37, the Commission and parties are
prohibited from having ex parte discussions on a pending case. A copy of this
statute is enclosed.

In addition, if the Commission wishes to avail itself of any information not
presented as evidence at a hearing, the Commission must comply with N.D.C.C.
section 28-32-25, a copy of which is also enclosed. Under this statute, any
evidence obtained outside the hearing process must be served on the parties to
the proceeding, and an opportunity for response and cross examination must be
provided as specified in the statute.

Normally, letters and comments from the public are placed into the public
input file in the relevant case and are not considered part of the record evidence
on which the case can be decided. The correspondence at issue here does not
fall neatly into the category of “public input” and the Commission has not yet
determined what, if any, consideration it will give the filing.

In order to comply with both the letter and the spirit of the law, the
Commission is docketing the correspondence, as well as Commissioner Wefald's
response, the writer's correspondence to Judge Hoberg, and Judge Hoberg's
response. The Commission, by this mailing, and in compliance with N.D.C.C.
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section 28-32-25, is also providing the applicant with a copy of the
correspondence received by the Commission. The applicant will be allowed to
respond to the above docketed information, if it wishes, and if it requests that the
hearing be reopened for additional testimony or examination or cross-
examination of witnesses, such a request may be granted.

If you have any questions, concems or comments, please do not hesitate
to call or write.

Sincerely,

AN WV

lllona A. Jeffcoat
Executive Secreta

1JS/sls
Enclosure

cc. Allen Hoberg
J T Mclintire
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28-32-22. Informal disposition. Unless otherwise prohibied by specific statute or rule,
informal disposition may be made of any adjudicative proceeding, or any part or issue thereof, by
stipulation, settlement, waiver of hearing, consent order, default, alternative dispute resolution, or
other informal disposition, subject to agency approval. Any administrative agency may adopt
rules of practice or procedure for informal disposition if such rules do not substantially prejudice
the rights of any party. Such rules may establish procedures for converting an administrative
matter from one type of proceeding to another type of proceeding.

28-32-23.  Adjudicative proceedings - Exceptions - Rules of procedure.
Notwithstanding the requirements for standardization of procedures in adjudicative proceedings
under this chapter, an administrative agency may adopt specific agency rules of procedure not
inconsistent with this chapter. An administrative agency may also adopt specific agency rules of
procedure when necessary to comply with requirements found elsewhere in this code or when
necessary to comply with the requirements of federal statutes, rules, or standards.

28-32-24. Evidence to be considered by agency - Official notice.

1. The admissibility of evidence in any adjudicative proceeding before an administrative
agency shall be determined in accordance with the North Dakota Rules of Evidence.
An administrative agency, or any person conducting proceedings for it, may waive
application of the North Dakota Rules of Evidence if a waiver is necessary to
ascertain the substantial rights of a party to the proceeding, but only relevant
evidence shall be admitted. The waiver must be specifically stated, orally or in
writing, either prior to or at a hearing or other proceeding.

2. All objections offered to evidence shall be noted in the record of the proceeding. No
information or evidence except that which has been offered, admitted, and made a
part of the official record of the proceeding shall be considered by the administrative
agency, except as otherwise provided in this chapter.

3. Upon proper objection, evidence that is irrelevant, immaterial, unduly repetitious, or
excludable on constitutional or statutory grounds, or on the basis of evidentiary
privilege recognized in the courts of this state, may be excluded. In the absence of
proper objection, the agency, or any person conducting a proceeding for it, may
exclude objectionable evidence.

4. The North Dakota Rules of Evidence in regard to privileges apply at all stages of an
administrative proceeding under this chapter.

5. All testimony must be made under oath or affirmation. Relevant statements
presented by nonparties may be received as evidence if all parties are given an
opportunity to cross-examine the nonparty witness or to otherwise challenge or rebut
the statements. Nonparties may not examine or cross-examine witnesses except
pursuant to a grant of intervention.

6. Evidence may be received in written form if doing so will expedite the proceeding
without substantial prejudice to the interests of any party.

7. Official notice may be taken of any facts that could be judicially noticed in the courts
of this state. Additionally, official notice may be taken of any facts as authorized in
agency rules.

28-32-25. Adjudicative proceedings - Consideration of information not presented at
a hearing. In any adjudicative proceeding, an administrative agency may avail itself of
competent and relevant information or evidence in its possession or furnished by members of its
staff, or secured from any person in the course of an independent investigation conducted by the
agency, in addition to the evidence presented at the hearing. It may do so after first transmitting
a copy of the information or evidence or an abstract thereof to each party of record in the
proceeding. The agency must afford each party, upon written request, an opportunity to examine
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the information or evidence and to present its own information or evidence and to cross-examine
the person furnishing the information or evidence. Any further testimony that is necessary shall
be taken at a hearing to be called and held, giving at least ten days' notice. Notice must be
served upon the parties in the manner allowed for service under the North Dakota Rules of Civil
Procedure. This section also applies to information officially noticed after the hearing when the
issuance of any initial or final order is based in whole or in part on the facts or material noticed.

28-32-26. Costs of investigation. An agency may assess the costs of an investigation
to a person found to be in violation of a statute or rule as a result of an adjudicative proceeding or
informal disposition. The total costs assessed and any civil penalty that may be imposed as a
result of violation may not exceed the statutorily authorized civil penalty for the violation. For the
purposes of this section, costs mean reasonable out-of-pocket agency costs, not including any
attorney's fees, actually incurred in conducting the investigation for which they may be assessed.
Any such costs paid must be paid into the general fund and are appropriated as a refund to the
agency for the purposes of defraying the costs of undertaking the investigation.

28-32-27. Hearing officer - Disqualification - Substitution.

1. Any person or persons presiding for the agency in an administrative proceeding
must be referred to individually or collectively as hearing officer. Any person from
the office of administrative hearings presiding for the agency as a hearing officer in
an administrative proceeding must be referred to as an administrative law judge.

2. Any hearing officer is subject to disqualification for good cause shown.

3. Any party may petition for the disqualification of any person presiding as a hearing
officer upon discovering facts establishing grounds for disqualification.

4. A person whose disqualification is requested shall determine whether to grant the
petition, stating facts and reasons for the determination.

5. If a substitute is required for a person who is disqualified or becomes unavailable for
any other reason, the substitute may be appointed by:

a. The attorney general, if the disqualified or unavailable person is an assistant
attorney general;

b. The agency head, if the disqualified or unavailable person is one or more
members of the agency head or one or more other persons designated by the
agency head;

c. A supervising hearings officer, if the disqualified or unavailable person is a
hearing officer designated from an office, pool, panel, or division of hearings
officers; or

d. The governor, in all other cases.

6. Any action taken by a duly appointed substitute for a disqualified or unavailable
person is as effective as if taken by the disqualified or unavailable person.

7. Any hearing officer in an administrative proceeding, from the time of appointment or
designation, may exercise any authority granted by law or rule. A hearing officer
may be designated to preside over the entire administrative proceeding and may
issue orders accordingly. A procedural hearing officer may only issue orders in
regard to the course and conduct of the hearing under statute or rule and to
otherwise effect an orderly hearing. If a procedural hearing officer is designated, the
agency head must be present at the hearing and the agency head shall issue
findings of fact and conclusions of law, as well as any order resulting from the
hearing.
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agency. The cost of issuing and serving a subpoena in any adjudicative proceeding
must be paid by the person or agency requesting it.

4. Any witness who is subpoenaed under the provisions of this section and who
appears at a hearing or other part of an adjudicative proceeding, or whose
deposition is taken, shall receive the same fees and mileage as a witness in a civil
case in the district court. Witness fees and mileage shall be paid by the party or
agency at whose instance the witness appears. Any hearing officer may order the
payment of witness fees or mileage by the appropriate party or agency.

5. Subpoenas, discovery orders, protective orders, and other orders issued under this
section may be enforced by applying to any judge of the district court for an order
requiring the attendance of a witness, the production of all documents and objects
described in the subpoena, or otherwise enforcing an order. Failure of a witness or
other person to comply with the order of the district court is contempt of court which
is punishable by the district court, upon application. The judge may award attorney's
fees to the prevailing party in an application under this subsection.

28-32-34. Administration of oaths - Parties to be advised of perjury provisions.
Any hearing officer in an administrative proceeding has the power to examine witnesses and
records and to administer oaths to witnesses. At the time the person presiding administers the
oath to a witness, the person shall advise the witness of the provisions of subsection 1 of section
12.1-11-01 and of the maximum penalty for perjury.

28-32-35. Procedure at hearing. The person presiding at a hearing shall regulate the
course of the hearing in conformity with this chapter and any rules adopted under this chapter by
an administrative agency, any other applicable laws, and any prehearing order. To the extent
necessary for full disclosure of all relevant facts and issues, the person presiding at the hearing
shall afford to all parties and other persons allowed to participate the opportunity to respond,
present evidence and argument, conduct cross-examination, and submit rebuttal evidence,
except as restricted or conditioned by a grant of intervention or by a prehearing order. A hearing
may be conducted in total or in part by making use of telephone, television, fax services, or other
electronic means if each participant in the hearing has an opportunity to participate in, to hear,
and, if practicable, to see the entire proceeding while it is taking place, and if such use does not
substantially prejudice or infringe on the rights and interests of any party.

28-32-36. Agency to make record. An administrative agency shall make a record of all
testimony, written statements, documents, exhibits, and other evidence presented at any
adjudicative proceeding or other administrative proceeding heard by it. Oral testimony may be
taken by a court reporter, by a stenographer, or by use of an electronic recording device. All
evidence presented at any proceeding before the administrative agency shall be filed with the
agency. A copy of the record of any proceeding before an administrative agency, or a part
thereof, must be fumnished to any party to the proceeding and to any other person allowed to
participate in the proceeding, upon written request submitted to the agency and upon payment of
a uniform charge to be set by the agency. Any fee paid to an administrative agency for the
record, or a part thereof, shall be paid into the general fund and is appropriated as a refund to the
agency for the purposes of defraying the costs of preparing the record. An agency may contract
with any person or another agency to prepare a record, or a part thereof, of any proceeding
before the agency.

1. Except as provided in subsections 2 and 4 or unless required for the disposition of
ex parte matters specifically authorized by another statute, an agency head or
hearing officer in an adjudicative proceeding may not communicate, directly or
indirectly, regarding any issue in the proceeding, while the proceeding is pending,
with any party, with any person who has a direct or indirect interest in the outcome of
the proceeding, with any other person allowed to participate in the proceeding, or
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with any peison who presided at a previous stage of the proceeding, without notice
and opportunity for all parties to participate in the communication.

When more than one person is the hearing officer in an adjudicative proceeding,
those persons may communicate with each other regarding a matter pending before
the panel. An agency head or hearing officer may communicate with or receive aid
from staff assistants if the assistants do not furnish, augment, diminish, or modify the
evidence in the record.

Except as provided in subsection 4 or unless required for the disposition of ex parte
matters specifically authorized by statute, no party to an adjudicative proceeding, no
person who has a direct or indirect interest in the outcome of the proceeding, no
person allowed to participate in the proceeding, and no person who presided at a
previous stage in the proceeding may communicate directly or indirectly in
connection with any issue in that proceeding, while the proceeding is pending, with
any agency head or hearing officer in the proceeding without notice and opportunity
for all parties to participate in the communication.

In an adjudicative proceeding conducted by a hearing officer other than the agency
head, counsel for the administrative agency and the agency head, without notice
and opportunity for all parties to participate, may communicate and consult
regarding the status of the adjudicative proceeding, discovery, settlement, litigation
decisions, and other matters commonly communicated between attorney and client,
to permit the agency head to make informed decisions. This subsection does not
apply after recommended findings of fact, conclusions of law, and orders have been
issued, except counsel for the administrative agency and the agency head may
communicate regarding settlement and negotiation after recommended findings of
fact, conclusions of law, and orders have been issued.

If, before being assigned, designated, or appointed to preside in an adjudicative
proceeding, a person receives an ex parte communication of a type that could not
properly be received while presiding, the person, promptly after being assigned,
designated, or appointed, shall disclose the communication in the manner
prescribed in subsection 6.

An agency head or hearing officer in an adjudicative proceeding who receives an
ex parte communication in violation of this section shall place on the record of the
pending matter all written communications received, all written responses to the
communications, or a memorandum stating the substance of all oral
communications received, all responses made, and the identity of each person from
whom the person received an ex parte oral communication, and shall advise all
parties, interested persons, and other persons allowed to participate that these
matters have been placed on the record. Any person desiring to rebut the ex parte
communication must be allowed to do so, upon requesting the opportunity for
rebuttal. A request for rebuttal must be made within ten days after notice of the
communication.

If necessary to eliminate the effect of an ex parte communication received in
violation of this section, an agency head or hearing officer in an adjudicative
proceeding who receives the communication may be disqualified, upon good cause
being shown in writing to the hearing officer or to the agency. The portions of the
record pertaining to the communication may be sealed by protective order issued by
the agency.

The agency shall, and any party may, report any willful violation of this section to the
appropriate authorities for any disciplinary proceedings provided by law. In addition,
an administrative agency may, by rule, provide for appropriate sanctions, including
default, for any violations of this section.
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Nothing in uus section prohibits a member of the genera public, not acting on behalf
or at the request of any party, from communicating with an agency in cases of
general interest. The agency shall disclose such written communications in
adjudicative proceedings.

28-32-38. Separation of functions.

1.

No person who has served as investigator, prosecutor, or advocate in the
investigatory or prehearing stage of an adjudicative proceeding may serve as
hearing officer.

No person who is subject to the direct authority of one who has served as an
investigator, prosecutor, or advocate in the investigatory or prehearing stage of an
adjudicative proceeding may serve as hearing officer.

Any other person may serve as hearing officer in an adjudicative proceeding, unless
a party demonstrates grounds for disqualification.

Any person may serve as hearing officer at successive stages of the same
adjudicative proceeding, unless a party demonstrates grounds for disqualification.

28-32-39. Adjudicative proceedings - Findings of fact, conclusions of law, and
order of agency - Notice.

1.

In an adjudicative proceeding an administrative agency shall make and state
concisely and explicitly its findings of fact and its separate conclusions of law and the
order of the agency based upon its findings and conclusions.

If the agency head, or another person authorized by the agency head or by law to
issue a final order, is presiding, the order issued is the final order. The agency shall
serve a copy of the final order and the findings of fact and conclusions of law on
which it is based upon all the parties to the proceeding within thirty days after the
evidence has been received, briefs filed, and arguments closed, or as soon
thereafter as possible, in the manner allowed for service under the North Dakota
Rules of Civil Procedure.

If the agency head, or another person authorized by the agency head or by law to
issue a final order, is not presiding, then the person presiding shall issue
recommended findings of fact and conclusions of law and a recommended order
within thirty days after the evidence has been received, briefs filed, and arguments
closed, or as soon thereafter as possible. The recommended findings of fact and
conclusions of law and the recommended order become final unless specifically
amended or rejected by the agency head. The agency head may adopt the
recommended findings of fact and conclusions of law and the recommended order
as final. The agency may allow petitions for review of a recommended order and
may allow oral argument pending issuance of a final order. An administrative
agency may adopt rules regarding the review of recommended orders and other
procedures for issuance of a final order by the agency. If a recommended order is
issued, the agency must serve a copy of any final order issued and the findings of
fact and conclusions of law on which it is based upon all the parties to the
proceeding within sixty days after the evidence has been received, briefs filed, and
arguments closed, or as soon thereafter as possible, in the manner allowed for
service under the North Dakota Rules of Civil Procedure.

28-32-40. Petition for reconsideration.

1.

Any party before an administrative agency who is aggrieved by the final order of the
agency, within fifteen days after notice has been given as required by section
28-32-39, may file a petition for reconsideration with the agency. Filing of the
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