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P

ISSUES PRESENTED
1. Whether the District Court erred where it decided that a declaratory judgment
is not an available remedy to challenge action by a municipal governing body, and dismissed

Capital Electric Cooperative’s Amended Complaint for a declaratory judgment.

2. Whether the Board of City Commissioners of the City of Bismarck erred as
a matter of law and exceeded its legislative power and authority under the Constitution of the
State of North Dakota, North Dakota Century Code Title 40 and Bismarck’s Code of
Ordinances where it issued “Findings, Conclusions, Decision and Order” that . . . Order[ed]
that the Petition of MDU is granted with respect to the provision of electric power services
within part of Boulder Ridge First Addition to Bismarck.”

[The issue is stated with reference to the decision of the Board of City
Commissioners of the City of Bismarck, rather than with reference to the decision and
judgment of the district court, because the Supreme Court independently determines the
propriety of the local governing body’s action, without according any special deference to
the district court’s review. Tibert v City of Minto, 2006 ND 189; Pic v City of Grafion,

1998 ND 202, 586 N.W.2d 159.]

The issues are matters of law. The scope of review by the Supreme Court is not

limited.



STATEMENT OF THE CASE
1. Nature of Action.

This case is one of a continuing series of territorial disputes between rural electric
cooperatives and electric public utilities. In this case, the rural electric cooperative is Capital
Electric Cooperative, Inc. (herein Capital) and the electric public utility is Montana-Dakota
Utilities Co. (herein MDU). The disputed territory is part of Boulder Ridge First Addition
to the City of Bismarck (Boulder Ridge).

This case originated with MDU’s petition to the Board of City Commissioners of the
City of Bismarck (herein City Commission or Commission), in which MDU asked the
Commission to “Declare Electric Franchise Rights” to determine that MDU is authorized and
Capital is not authorized under their respective franchises to provide electric distribution
service in Boulder Ridge. (App. 13) The City Commission issued “Findings, Conclusions,
Decision and Order” that «. . . Order[ed] that the Petition of MDU is granted with respect to
the provision of electric power services within part of Boulder Ridge First Addition to
Bismarck.” (App. 61)

Capital commenced a declaratory judgment action under N.D.C.C. Chapter 32-23 for
a judgment declaring its rights under its franchise with the City of Bismarck (herein
Bismarck). (App. 67) Bismarck is the principal defendant; MDU and the Public Service
Commission are named as defendants under N.D.C.C. § 32-23-11.

On Bismarck’s N.D.R.Civ.P. Rule 12 motion to dismiss Capital’s complaint for
failure to state a claim on which relief can be granted (supported by MDU), the district court,

on its own, without motion by any defendant, decided that a declaratory judgment is not an



available remedy to challenge the merits of a determination made by a municipal governing
body, that an appeal of the City Commission’s decision was an available remedy, and that
the court would allow the matter to proceed as if Capital had filed an appeal. (App. 114)
The court dismissed Capital’s Complaint. Later, the court issued Orders that Capital’s
appeal was denied and dismissed Capital’s Amended Complaint. Judgment was entered
“that the Declaratory Judgment Action brought by the plaintiffis dismissed.” (App. 187)
Capital seeks reversal of the district court’s orders and judgment dismissing Capital’s
declaratory judgment action. Alternatively, Capital seeks an order from the Supreme Court
directing entry of summary judgment declaring that Capital has rights to provide electric
distribution services in the City of Bismarck under the franchise granted to Capital by the

City Commission, the City Commission’s Order to the contrary notwithstanding.

2. Chronology of the Boulder Ridge Dispute and Proceedings Below.

In 1973, Bismarck’s City Commission granted a 20 year franchise to Capital. (App.
50) In 1987, the City granted a franchise to MDU, renewing an expiring 20 year franchise.
(App. 53) In May 0f 1993, the City granted a franchise to Capital, renewing the expiring 20
year franchise granted in 1973. (App. 56) In each case the franchise was non-exclusive, in
accordance with N.D.C.C. § 40-05-01(57). The franchise documents are identical, except
for Article II, Section 1 of Capital’s franchise referring to an Area Service Agreement
between Capital and MDU. No similar provision is included in MDU’s franchise.

In April of 2005, part of Boulder Ridge was annexed to Bismarck. (App. 64)

On August 30, 2005, MDU petitioned the City Commission to “Declare Electric
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Franchise Rights” to determine that MDU is authorized and Capital is not authorized under
their respective franchises to provide electric distribution service in Boulder Ridge. (App.
13)

On September 28, 2005, Capital complained to the PSC that MDU was extending its
facilities to Boulder Ridge in violation of N.D.C.C. § 49-03-01.3. (App. 94)

On November 14, 2005, the City Commission issued “Findings, Conclusions,
Decision and Order” that . . . Order[ed] that the Petition of MDU is granted with respect to
the provision of electric power services within part of Boulder Ridge First Addition to
Bismarck.” (herein the Order or the Nov. 14 Order). (App. 61)

On November 23, 2005, MDU moved the PSC to dismiss Capital’s Complaint.
(App. 111)

On November 30, 2005, Capital commenced an action in district court under
N.D.C.C. Chapter 32-23, for a declaration of rights under its franchise granted by the City
Commission in 1993. (App. 67)

On December 19, 2005, Bismarck moved to dismiss Capital’s Complaint in the court
action for failure to state a claim and moved alternatively for a more definite statement.
(App. 73)

On December 19, 2005, the PSC answered Capital’s Complaint in the court action.
(App. 71)

On December 20, 2005, MDU answered Capital’s Complaint in the court action.

(App. 75)



On December 30, 2005, MDU filed a brief in support of Bismarck’s motion to
dismiss Capital’s Complaint. (Docket 19)

On January 30, 2006, the district court issued a Memorandum Opinion and Order that
the City Commission had authority to interpret Capital’s franchise, that a declaratory
judgment is not an available remedy to challenge the merits of a determination made by a
municipal governing body, that an appeal of the City Commission’s decision was a remedy
available to Capital, and that the court would allow the matter to proceed as if Capital had
filed an appeal. (App. 114)

On February 3, 2006, Capital filed an amended complaint and related motions. (App.
123) The amended complaint responded to Bismarck’s motion for a more definite statement
and added an alternative notice of appeal, responding to the court’s January 30, 2006, Order.

On February 9, 2006, the court informed counsel that the practical effect of its
January 30 ruling was that the complaint is dismissed and the court would proceed as if the
City Commission’s decision had been appealed. (App. 134)

On February 22, 2006, Capital moved for reconsideration of the court’s January 30,
2006, Order asserting an action for declaratory judgment is an available procedure for
judicial review of the Order, and there is no available procedure named appeal. (App. 138)

On March 2, 2006, the district court held a hearing on the appeal. (App. 148)

On March 14, 2006, the district court issued its Order on Appeal. (App. 148) The

court stated the issue before it was whether the City Commission abused its discretion in
issuing the Order. (App148) The court reiterated its January 30 determinations: “. .. the

Commission did have the authority to interpret the franchise.” and “Having found that the
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remedy of a declaratory judgment is not an available remedy to challenge the merits of a
determination made by a municipal governing body, the Court then determined that an appeal
of the Commission’s decision was a remedy available to Capital” [and] “rather than dismiss
the action and make Capital start a new proceeding, the Court would allow the matter to
proceed as if Capital had filed a proper appeal.” (App. 148-160) The Order on Appeal
declared “. . . that Capital’s appeal is hereby DENIED.” (App. 160)

On April 10, 2006, the district court issued its Order denying Capital’s motion for
reconsideration and granting Capital’s motion to amend complaint. (App. 161)

On May 30, 2006, the district court issued its Order granting MDU’s motion to
dismiss Capital’s amended complaint. (App. 186)

On June 7, 2006, the district court issued its Order for Judgment and entered
Judgment that “the plaintiff’s Appeal from Findings, Conclusions, Decision and Order issued
by the Bismarck Board of City Commissioners on November 14, 2005 is denied; [and] that

the Declaratory Judgment Action brought by the plaintiff is dismissed.” (App. 187)

SUMMARY OF ARGUMENT
The District Court erred where it decided that a declaratory judgment is not an
available remedy to challenge a determination made by a municipal governing body,
dismissed Capital’s Complaint for a declaratory judgment and proceeded as if Capital had
filed an appeal. There is no statutory provision for an appeal procedure. Under the North
Dakota Rules of Civil Procedure, N.D.C.C. Chapter 32-23 and precedents, a declaratory

judgment action is an available remedy to obtain judicial review of action of a municipal



governing body. The district court’s error led it to another error, restricting the scope of
judicial review of the City Commission’s Order.

The Bismarck’s City Commission erred as a matter of law and exceeded its
legislative power and authority where it issued “Findings, Conclusions, Decision and Order”
that . . . Order[ed] that the Petition of MDU is granted with respect to the provision of
electric power services within part of Boulder Ridge First Addition to Bismarck.” (App. 61)

“Jurisdiction is the power to hear and determine a proceeding.” Capital Elec. v
Public Service Com’n of State of N.D., 534 N.W.2d 587 at 589 (ND 1995). The City
Commission had no power under the Constitution or statutes of North Dakota or Bismarck’s
ordinances to hear and determine the Boulder Ridge dispute. The Commission had no
jurisdiction to make the Order granting MDU’s petition. Bismarck’s City Commission’s
action to determine which of MDU or Capital had a superior right to provide electric service
in Boulder Ridge was the attempted exercise of judicial power by a legislative body, a
violation the constitutional principle of separation of powers.

The City Commission’s action determining that MDU had a right under the terms of
Capital’s franchise to impose geographical limits on Capital’s franchise was a violation of
the constitutional principle against delegation of legislative authority. The unconstitutional
provision of the franchise should be severed from Capital’s franchise.

Entry of summary judgment should be ordered under N.D.R.Civ.P. Rule 56 and
N.D.C.C. Chapter 32-23, declaring that Capital has franchise rights to provide electric
distribution services in the City of Bismarck under its franchise granted by Bismarck on May

25, 1993, with the provisions of paragraph 1 of Article II stricken from the franchise.



ARGUMENT
1. Background.

This case is one of a continuing series of territorial disputes between rural electric
cooperatives and electric public utilities. ". .. [TThe typical conflict . . . arises when a
potential customer, on or near the edge of a city served by a public utility under a franchise
but within a rural area served by a rural electric cooperative, seeks service which each of the
suppliers would like to furnish. It was to settle such controversies with a minimum of
wasteful duplication and conflict that the Territorial Integrity Act was passed." Cass County

Elec. Co-op v Wold Properties, Inc., 249 N.W.2d 514 at 520 (ND 1976) (herein Cass v

Wold). See also Capital Elec. Co-op. Inc. v Public Service Com’n of State of N.D., 534
N.W.2d 587 (ND 1995) (herein Capital v PSC), the Supreme Court’s most recent decision
under the Territorial Integrity Act (1965 Session Laws, Chapter 319, codified as N.D.C.C.
§ 49-03-01.1, et seq.).

Most litigated territorial disputes begin as a proceeding before the North Dakota
Public Service Commission (herein PSC), where an electric public utility seeks to serve a
customer in a rural area outside the corporate limits of a municipality. See, e.g., Capital v
PSC and Application of Otter Tail Power Co., 169 N.W.2d 415 (ND 1969). The Boulder
Ridge dispute is atypical. First, this dispute is not about electric service in a rural area
outside a municipality; this dispute is about electric service in a rural area that has been
annexed to a municipality.

Second, this appeal did not originate in a proceeding before the PSC. This case

originated with MDU’s petition to Bismarck’s City Commission, in which MDU asked the



Commission to “Declare Electric Franchise Rights” to determine that MDU is authorized and
Capital is not authorized under their respective franchises to provide electric distribution
service in Boulder Ridge. (App. 13) The Commission issued “Findings, Conclusions,
Decision and Order” that «. . . Order[ed] that the Petition of MDU is granted with respect to
the provision of electric power services within part of Boulder Ridge First Addition to
Bismarck.” (App. 61) Capital commenced a declaratory judgment action for judgment
declaring its rights under its electric franchise with Bismarck. (App. 67)

Though atypical, the Boulder Ridge dispute is not unprecedented. It has an

antecedent in Cass County Elec. Co-op. Inc. v Northern States Power Co., 419 N.W.2d 181
(ND 1988) and Northern States Power Co. v North Dakota Public Service Com’n, 452

N.W.2d 340 (ND 1990). (The two cases are referred to herein as Cass v NSP and NSP v
PSC, respectively, and collectively as the “South Pointe cases.”) The South Pointe cases
resolved a dispute in the Fargo area substantially the same as the dispute over Boulder Ridge
in Bismarck.

Nor is the procedure unprecedented. Other territorial disputes have come to the
Supreme Court via routes other than appeals from PSC proceedings. See, e.g., Cass v Wold
(electric cooperative’s action for declaratory judgment); Montana-Dakota Utilities Company
v Divide County School District, 193 N.W.2d 723 (ND 1972) (electric utility’s action for
injunction); Application of Otter Tail Power Co., 451 N.W.2d 95 (ND 1990) (herein QOtter
Tail 1990) (electric utility’s action for writ of prohibition against PSC’s jurisdiction).

After MDU filed its petition with Bismarck’s City Commission, Capital commenced

a proceeding before the PSC, complaining of MDU’s extending its facilities to Boulder



Ridge in violation of the provisions of the Territorial Integrity Act that prohibit MDU’s
interference with Capital’s existing service and system in the Boulder Ridge area. (App. 94)
Capital’s complaint to the PSC against MDU is like Cass’s complaint to the PSC against
NSP in the South Pointe cases.

The two separate proceedings, MDU’s petition to Bismarck’s City Commission and
Capital’s Complaint to the PSC, clashed when MDU moved the PSC to dismiss Capital’s
complaint. (App. 111) MDU’s motion to dismiss was premised “on the grounds that CEC
[Capital] is not authorized to provide service within Boulder Ridge and, therefore, Montana-
Dakota cannot, as a matter of law, interfere with the services of CEC”. (App. 112-113)

According to MDU’s theory presented to the PSC, the Boulder Ridge dispute is not
within the jurisdiction of the PSC under N.D.C.C. Chapter 49-03, but is within the exclusive
jurisdiction of Bismarck’s City Commission, under Article VII, § 11 the State Constitution.
(App. 111-113)

Capital’s response to MDU’s motion to dismiss was the PSC should deny MDU’s
motion. The PSC should deny the motion to dismiss as a matter of routine because the PSC
should not consider, has not jurisdiction to decide, the issue of constitutional law presented
by MDU’s motion. ... [A]dministrative agencies have no authority to decide upon the

constitutionality of the statutes under which they operate.” Johnson v Elkin, 263 N.W.2d

123 at 126 (ND 1978). When a party to a PSC proceeding (such as MDU) raises a
constitutional objection to the PSC’s jurisdiction, the PSC should not attempt to resolve the
constitutional issue. Any constitutional issues will be decided on appeal. “We reserve the

issue of constitutionality to the first court to which the agency decision is appealed.”
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Johnson v Elkin, 263 N.W.2d at 127 (that is, appealed from a PSC decision under N.D.C.C.

§ 28-32-42). That is the right way to deal with MDU’s constitutional claims. That was
Capital’s position, but it was not certain the PSC would follow Johnson v Elkin.

MDU’s defensive claim in the PSC case explains why Capital commenced the
declaratory judgement action for judicial review of the City Commission’s Order. The PSC
had scheduled a hearing on Capital’s complaint, listing as one of the issues whether the PSC
has jurisdiction, and the PSC scheduled separate consideration of MDU’s motion to dismiss.
The PSC was poised to consider and perhaps grant MDU’s motion to dismiss on the grounds
the City Commission’s Order deprived the PSC of jurisdiction.

The City of Bismarck (herein Bismarck) is the principal defendant in Capital’s
declaratory judgement action. MDU and the PSC are named as defendants, but not as
wrongful actors; they are parties because N.D.C.C. § 32-23-11 requires persons who might
be affected by declaratory relief to be made parties. Capital’s action against Bismarck
challenges its City Commission’s Order to grant MDU’s Petition, so it is clear from
N.D.C.C. § 32-23-11 that MDU must be a party to the action. The PSC might be “affected”
also, because MDU alleged the City Commission’s Order as the basis for its motion to
dismiss Capital’s complaint to the PSC.

Capital’s declaratory judgment action may be regarded as a “helpful” collateral
proceeding. See Application of Otter Tail Power Co., 354 N.W.2d 701 (ND 1984) (herein
Otter Tail 1984). (A collateral action may be helpful to resolve questions of jurisdiction.).
See also Otter Tail 1990 (Collateral proceedings by utility challenging PSC’s jurisdiction;

PSC’s jurisdiction sustained.). The entire record of this case marks it as collateral in relation
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to the PSC proceeding. MDU?’s petition to the City Commission was a pre-emptive collateral
attack on the PSC’s jurisdiction. Capital’s action for a declaratory judgment collaterally
supports the PSC’s jurisdiction by seeking a judicial declaration that the City Commission
has not the power it claims, a power that MDU claims has been exercised to its benefit to
deprive the PSC of its jurisdiction under the Territorial Integrity Act.

If the City Commission’s action was ineffective, there is no conflict between its
action and the PSC’s jurisdiction to act on Capital’s complaint. But if the court were to
sustain the City Commission’s action, that would not resolve the constitutional conflict set
up by MDU. If the City Commission’s action were sustained, whether that action is
constitutionally inferior to or superior to the PSC’s authority, is not an issue in this case.

The court action does not challenge the PSC’s jurisdiction. No party to the court
action, not Capital, not MDU, not the city of Bismarck, and not the PSC, has asked the court
to make a collateral determination of the PSC’s jurisdiction or its status as inferior or
superior to the City Commission’s. The only challenge to the PSC’s jurisdiction is MDU’s
motion to the PSC to dismiss Capital’s Complaint. (App. 111) That motion was denied by
the PSC; the PSC’s order has been appealed by MDU, under Johnson v Elkin. On September
25, 2006, the PSC’s Order was affirmed. (District Court Case No. 06-C-1177).

Capital’s action should not be regarded as the commencement of a collateral
proceeding; it continues a collateral proceeding commenced By MDU. MDU’s petition,
asking for the City Commission’s help in MDU’s territorial dispute with Capital, was a pre-
emptive collateral attack on the PSC’s jurisdiction, pre-meditated as MDU prepared to

extend its facilities into Boulder Ridge, anticipating Capital would complain to the PSC, like

12



Cass complained about NSP in the South Pointe cases. Capital’s action for judicial review

is the second stage of MDU'’s collateral attack on the PSC’s jurisdiction.

IL The District Court erred where it decided an action for declaratory judgment
is not an available remedy to challenge Bismarck’s City Commission’s order
granting MDU’s petition to _the Commission to declare franchise rights,
dismissed Capital’s complaint for a declaratory judgment. and proceeded as if
Capital had filed an appeal.

Capital commenced this action for declaratory judgment under N.D.C.C. Chapter 32-
23 for judicial determination of its franchise rights and review of action taken by Bismarck’s
City Commission. (App. 67)

Bismarck’s alternative motions for dismissal for failure to state a claim on which
relief can be granted or for a more definite statement were both premised on its evaluation
of the complaint as “overbroad,” “failing to allege specific facts” or “specific relief sought.”
(App- 73)

The district court’s January 30, 2006, memorandum opinion and order determined
that the motion to dismiss should be granted, but not on grounds asserted by Bismarck. The
Court opined on its own, without any party asserting that the remedy of a declaratory
judgment is not an available remedy to challenge a determination made by a municipal
governing body, and the court determined that Capital has a remedy under N.D.C.C. § 27-05-
04(4) to appeal the City Commission’s decision to the district court. The court concluded
the complaint should be dismissed but would be considered to be an appeal of the City

Commission’s Order. (App. 114)
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The district court’s opinion “. . . that the remedy of a declaratory judgment is not an
available remedy to challenge a determination made by a municipal governing body. . . .” is
erroneous. (App. 148, 153)

The plain words of N.D.C.C. Chapter 32-23 provide that a declaration of Capital’s
rights, status, or other legal relations under its franchise as affected by the Nov. 14 Order, is
an appropriate procedure for judicial review of the Order.

District courts have “jurisdiction of appeal from . . . the determinations of inferior
officers, boards, or tribunals, in such cases as pursuant to such regulations as may be
prescribed by law.” N.D.C.C. § 27-05-06(4). Similarly, N.D.C.C. § 28-34-01 enacts
procedures to govern “. . . any appeal provided by statute from the decision of a local
governing body. . . .” There is no “appeal provided by statute” or “prescribed by law” for
Capital to obtain judicial review of the City Commission’s Order by a procedure named
“appeal.”

No statute provides for appeal from the Nov. 14 Order. North Dakota statutes include
rights to judicial review of some actions of local governing bodies under procedures named
“appeal” (See, e.g. N.D.C.C. § 40-39-10 (appeal of decision as to vacation of public grounds,
streets or alleys) and N.D.C.C. § 40-47-11 (appeal of zoning decision)), but no statute
provides for appeal from the Nov. 14 Order. N.D.C.C. Chapters 40-05 and 40-05.1, arguable
bases of the City Commissions’ claimed powers exercised in the Order, do not include any
provisions for an appeal from a municipal governing body’s action under either Chapter.
Bismarck has no ordinance that provides for appeal from the Order.

There is no “appeal provided by statute’ or “prescribed by law” for Capital to obtain
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judicial review of the Order by a procedure called “appeal.” (The absence of appeal
procedures parallels the absence of statutes or ordinances to sustain the Commission’s action
making the Order, a subject of the following sections of this brief))

Even if an appeal were available, the existence of another adequate remedy does not
preclude declaratory relief. N.D.C.C. § 32-23-01; N.D.R.Civ.P. Rule 57. Declaratory relief
is not precluded where there is no “appeal” process provided by statute or otherwise
prescribed by law.

In the absence of an “appeal provided by statute” or an appeal “prescribed by law,”
or as an alternative to any procedure called “appeal,” an action for declaratory judgement is
an available remedy to obtain judicial review of a city governing body’s action. It is not only
commonly used, e.g. Go Committee ex rel. Hale v City of Minot, 701 N.W.2d 865 (ND
2005) and City of Fargo v Harwood Township, 256 N.W.2d 694 (ND 1977), the opinion in

one case that came to the Supreme Court via a certiorari procedure ended with the court’s
remark that an action for declaratory judgment is a proper method to challenge the city
commission’s action. Cowan v Stroup, 284 N.W.2d 447 (ND 1979).

The district court’s decision “. . . that the remedy of a declaratory judgment is not an
available remedy to challenge the merits of a determination made by a municipal governing
body. . .” (App. 148, 153) and dismissal of Capital’s complaint were erroneous. Precedents,
the Rules of Civil Procedure and the plain words of N.D.C.C. Chapter 32-23 provide that a
declaratory judgment action is an appropriate procedure for judicial review of the City

Commission’s Order.

Capital is aggrieved by the district court’s erroneous procedural decision and action,
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its self-initiated conversion of Capital’s Complaint to an appeal where there is no “appeal
provided by statute,” and no appeal “prescribed by law.” Compare State v Hansen, 2006 ND
139, 717 N.W 2d 541, where the Supreme Court was critical of a district court’s raising an
issue on its own initiative, pre-determining the outcome, and failing to follow established
procedures and orderly process.

As stated in Capital’s motion to the district court for reconsideration, the court’s
actions were equal to summary judgment procedures, except its rush to judgment deprived
Capital of a reasonable opportunity to make a complete presentation under N.D.R.Civ.P.
Rule 12 and N.D.R.Civ.P. Rule 56. If the record was sufficient to decide the legal issues
without more evidence, the district court should have entered summary judgment against the

moving party, under N.D.R.Civ.P. Rule 56.

II1. The Bismarck City Commission’s Order was not the exercise of a power under
the North Dakota Constitution. North Dakota statutes, or Bismarck’s

ordinances.

A. The Order was not the exercise of a power granted by the Constitution.

Bismarck’s City Commission purported to exercise a power conferred by the
Constitution. The Order’s “conclusion of law” “That pursuant to Article 7, Section 11 of the
North Dakota Constitution the City of Bismarck has the power to regulate the franchises of
any public utility within the City” is wrong, an erroneous conclusion of law. (App. 64)

“Heavy artillery” is required to support claims of rights and powers under the

Constitution. Conclusory arguments without supportive reasoning may be summarily

dismissed. Southern Valley Grain Dealers Ass’n v Board of City Com’rs of Richland
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County, 257 N.W.2d 425, 434 (ND 1977). Effertz v North Dakota Workers Compensation
Bureau, 481 N.W.2d 218, 223 (ND 1992) and Froysland v North Dakota Workers

Compensation Bureau, 432 N.W.2d 883, note 7 at 892 (ND 1988). Bismarck’s (and MDU’s)
arguments should be dismissed, not merely because they are conclusory, but because
reasoning shows they are wrong.

Article VII, § 11 of the State Constitution provides:

“The power of the governing board of a city to franchise the construction and

operation of any public utility or similar service within the city shall not be

abridged by the legislative assembly.”

Article VII of the Constitution was adopted at a general election in 1982 as one part
of constitutional revision proposed by the legislature in 1981. 1981 ND Laws, Chapter 665.
(The draft constitution proposed and rejected in 1972 included Article VII, § 11.) Axticle
VII, § 2 encompasses former Section 130, which empowered the legislative assembly to
provide by general law for the organization of municipalities. There is a paucity of
legislative history as to new Article VII as proposed in 1981 and an absolute dearth as to
Section 11. Article VII, § 11 has no history of judicial interpretation.

Section 139 of the State’s original 1889 Constitution addressed the same subject and
to the same general effect as new Article VII, § 11, adopted in 1982. The provisions of
original Section 139 remain in the Constitution after the 1982 election, renumbered as Article
XII, § 10:

“No law shall be passed by the legislative assembly granting the right to

construct and operate a street railroad, telegraph, telephone or electric light

plant within any city, town or incorporated village, without requiring the

consent of the local authorities having the control of the street or highway
proposed to be occupied for such purposes.”
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In City of Grafton v Otter Tail Power Co., 86 N.W.2d 197 (ND 1957) (herein
Grafton v Ofter Tail), the city asserted Section 139 was a grant of power to the city, a power

superior to the State’s power. The Supreme Court’s response was:
“Section 139 of the Constitution is not a grant of power to municipalities but
a restriction upon the legislature designed to prevent it from authorizing
indiscriminate use of the streets of a municipality by certain enumerated
public utilities without control by the local authorities. To that extent it is a
limitation upon the sovereign power of the state.” 86 N.W.2d at 205.
This long standing interpretation of Article XII, § 10 leads to the consistent
interpretation that Article VII, § 11 is “not a grant of power to municipalities.” Statutes

relating to the same subject matter are construed together so as to harmonize them. Cass v

NSP, 419 N.W.2d at 185. The principles of construction applicable to statutes are generally

applicable to construction of the Constitution. Johnson v Wells County Water Resource Bd.,

410 N.w.2d 525 (ND 1987).

To construe Article VII, § 11 as not a grant of power to municipalities is consistent
with the interpretation of former Section 130 of the Constitution, now Article VI, § 2.

“Section 130, as amended and approved in 1966, basically removed
limitations previously placed upon the legislature relating to cities, directed
the legislature to enact laws authorizing home rule, and permitted the
legislature to devolve certain powers upon home rule cities. This
constitutional provision in itself does not grant any powers to home rule
cities. Whatever powers home rule cities may have are based upon statutory
provisions.” Litten v City of Fargo, 294 N.W.2d 628 at 631 (ND 1980)

(herein Litten v Fargo).

The Nov 14. Order’s conclusion of law “That pursuant to Article 7, Section 11 of the
North Dakota Constitution the City of Bismarck has the power to regulate the franchises of

any public utility within the City” is erroneous. (App. 64)
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Article VII, § 11 is not a grant of power to municipalities. Article VIL, § 11 ... in
itself does not grant any powers to home rule cities.” Litten v Fargo, 294 N.W.2d at 631;
Grafion v Otter Tail, 86 N.W.2d at 205. See also Johnson v Wells Coun ater Resource
Board, 410 N.W.2d at 528 (Constitutional provisions relating to eminent domain powers of
local governing bodies are inoperative until appropriate legislation is enacted.)

Not only is Article VII, § 11 not self-executing as to powers to grant franchises,
nothing in Article VII, § 11 supports the Order’s statement “That pursuant to Article 7,
Section 11 of the North Dakota Constitution the City of Bismarck has the power to regulate
the franchises of any public utility within the City.” (Underscoring added.) (App. 64) The
power referred to in (not granted by) Article VII, § 11 is the power “to franchise.” (The word
“franchise’ is used as a verb in the Constitution and as a noun in the statutes. “To franchise”
as used in the Constitution and “to grant franchises” as used in the statutes are obviously
synonymous.) N.D.C.C. § 40-05-01(57) empowers cities “to grant franchises” and “to
regulate the use of the same” and refers to “the regulatory powers of the governing body”
(i.e. powers under subsections 1 and 13). N.D.C.C. § 40-05.1-06 empowers cities “to grant
and regulate” franchises. “The power to regulate” claimed by the City Commission is not

granted by, and is not referred to in the Constitution.

B. The Order was not the exercise of a power granted by anv statute.

Bismarck’s City Commission’s Order claims “the power to regulate” under Article

VII of the Constitution. (App. 64) It has no such constitutional power.
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“This constitutional provision in itself does not grant any powers to home
rule cities. Whatever powers home rule cities may have are based upon
statutory provisions.” Litten v Fargo, 294 N.W.2d at 631.

“Cities are agencies of the state and have only the powers expressly conferred
upon them by the legislative branch of the government or such powers as may
be necessarily implied from the powers thus conferred.” Fradet v City of
Southwest Fargo, 59 N.W.2d 871 (ND 1953) (Court syllabus No. 5).

These judicial expressions reflect the provisions of Article VII of the Constitution:
“The legislative assembly shall provide by law for the establishment and the

government of all political subdivisions. Each political subdivision shall
have and exercise such powers as provided by law.” Constitution, Article

VIL § 2.

“The legislative assembly shall provide by law for the establishment and
exercise of home rule in counties and cities.” Constitution, Article VII, § 6.

After Capital commenced its declaratory judgment action to challenge the City
Commission’s Order that asserted non-existent constitutional powers, Bismarck modified
its theory about jurisdiction. Now it is claimed the Order was the exercise of a statutory
power to regulate under N.D.C.C. § 40-05-01(57) (Bismarck’s January 13, 2006, brief, pages
2-4; Docket #24), a claim not made in the Order. (App. 61-66)

N.D.C.C. § 40-05-01(57) provides:

“Powers of all municipalities. The governing body of a municipality shall
have the power. . . .

“57. Franchises. To grant franchises or privileges to persons, associations,
or corporations, any such franchise, except where given to a railroad
company, to extend for a period of not to exceed twenty years, and to regulate
the use of the same, franchises granted pursuant to the provisions of this title
not to be exclusive or irrevocable but subject to the regulatory powers of the
governing body.” (Underscoring added) . . . .

There is no disputing the power of Bismarck’s City Commission to grant franchises,
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the power exercised when it granted non-exclusive franchises to MDU in 1987 and to Capital
in 1973 and 1993. Capital does not challenge the City Commission’s power to grant
franchises. (The wrongful delegation of that power is challenged. See Section IIT A, below.)
Capital disputes Bismarck’s and MDU’s assertion the Order was the exercise of the City
Commission’s power to grant franchises and “to regulate the use of the same” or the exercise
of “the regulatory powers of the governing body.” The quoted words are taken from
N.D.C.C. § 40-05-01(57). N.D.C.C. § 40-05-01 also provides:

“Powers of all municipalities. The governing body of a municipality shall
have the power. . . .

“1. Ordinances. To enact or adopt all such ordinances, resolutions, and
regulations, not repugnant to the constitution and laws of this state, or as the

general welfare of the municipality may require, and to alter repeal, alter, or
amend the same.

“13. Gas and water mains - Sewers - Electric light and gas plants. To
regulate the laying of gas or water mains and pipes, and the building, laying,
or repairing of sewers, tunnels, and drains, and the erecting of gas and electric
light plants. Any company or association of persons organized for the
purpose of manufacturing illuminating gas or electricity to supply
municipalities and the inhabitants thereof shall have authority, subject to
existing rights, with the consent of the governing body of the municipality,
to erect gas or electric light works and lay down pipes and string wires or
poles in streets or alleys subject to such regulations as the municipality may
prescribe by ordinance.” (Underscoring added) . . ..

These provisions of N.D.C.C. § 40-05-01 that apply to all cities are substantially the same

as statutes that also govern home rule cities. Under N.D.C.C. § 40-05.1-06(10), the power

“to grant and regulate franchises” is conditioned: “if implemented through ordinances.”
The object of N.D.C.C. § 40-05-01(1) is to prevent the local governing body from

exercising large grants of authority without specific regulations having been first made by
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some enactment which has the force of law. Engstad v Dinnie, 76 N.W. 292 (ND 1898). See
also (Mini Mart, Inc. v City of Minot, 347 N.W.2d 131 (ND 1984) (herein Mini Mart v
Minot).

Nothing in N.D.C.C. Title 40 is a self-executing grant of power to the governing body
of any municipality “to regulate.”” What is granted by statute, using words of N.D.C.C. § 40-
05-01, is power “to grant franchises,” that are “subject to the regulatory powers of the
governing body,” i.e. “such regulations as the municipality may prescribe by ordinance.”
What is granted by statute are separate powers “to grant and regulate franchises” “if

implemented through ordinances” (words taken from N.D.C.C. § 40-05.1-06(10)).

C. The Order was not the exercise of a power implemented by any
ordinance.

Whatever power any city has “to regulate” is not a constitutional power. Whatever
power any city might have “to regulate,” it is a statutory power under N.D.C.C. Chapter 40-
05, or 40-05.1, a power Bismarck’s City Commission does not have in the absence of

implementing ordinances.

“It is not sufficient merely to examine the subsections of 40-05.1-06,
N.D.C.C,, to determine what powers the city of Fargo, a home rule city, may
have. To make this determination, it is also necessary to review the charter
to determine if those powers are included in the charter, and if they are it then
becomes necessary to determine if they were implemented by ordinance. It
therefore follows that if the powers are not stated in the charter, or if they are
stated in the charter but are not implemented by ordinance, the home rule city
may not avail itself of the powers enumerated in 40-05.1-06, N.D.C.C., but
would be governed by the statutes applicable generally to all cities.” Litten
v Fargo, 294 N.W.2d at 632.
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“, . . in order to make the grant of such power [to grant or deny liquor
licenses] effectual, the municipality must enact ordinances reserving the
legislative grant of discretion and prescribing reasonable rules and standards
to govern the exercise of that discretion.

“, .. amunicipality must reserve its legislative grant of discretion through the
use of written criteria which both adequately inform applicants of the
standards and policies to be contemplated by the municipality, and adequately
guide the licensing authority in arriving at its decision. Aside from any
constitutional considerations, fundamental fairness would seem to require
nothing less.” Mini Mart v Minot, 347 N.W.2d at 139 and 141, citing
N.D.C.C. § 40-05-01(1).

No ordinances have been enacted by Bismarck’s City Commission to implement
regulatory powers available under N.D.C.C. § 40-05-01 or § 40-05.1-06. Article 3, Section
10 of Bismarck’s home rule charter does not fill the void; it is merely a restatement of a
City’s powers under N.D.C.C. § 40-05.1-06 to grant and regulate franchises. Those powers

are conditioned: “if implemented through ordinances.” N.D.C.C. § 40-05.1-06. Litten v

Fargo.

Bismarck’s ordinances do include the power to grant franchises (Chapter 10-11), the
power exercised when it granted franchises to MDU and to Capital. There are no provisions
in Bismarck’s ordinances that sustain the power “to regulate” claimed by the City
Commission in its Order. There are no provisions in Bismarck’s ordinances that sustain the
claimed power to hear and decide local territorial disputes between holders of non-exclusive
franchises granted by the Commission, as if the City Commission were also Bismarck’s little
public service commission. “Bismarck has enacted ordinances regarding the granting of
franchises, but has not enacted ordinances regarding regulation of franchises.” (Bismarck’s

February 28, 2006, brief, page 7; Docket #51.)
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D. Bismarck’s City Commission’s Order was not a legal exercise of power.

Bismarck’s City Commission’s Order is not the exercise of any power created by
legislation at any level. Not by the Constitution; not by any statute; not by any ordinance.

In the proceedings below, the district court, Bismarck and MDU relied on the
principle that judicial review of local governing bodies’ legislative decisions is limited by
the doctrine of separation of powers. See, e.g., GO Committee ex rel. Hale v City of Minot,
701 N.W.2d 865 (ND 2005) (herein Committee v Minot) and Pic v City of Grafton, 1998 ND
202, 586 N.W.2d 159. They argued the City Commission’s decision was not arbitrary or
unreasonable, not an abuse of discretion. They made the same mistake the Commission did
in its Order, erroneously concluding the Commission acted within the scope of its legislative

power.

There is a difference between questions about whether a power exists and questions

about the exercise of a power that exists. As explained in Committee v Minot, the rule of

strict construction applies. See also Braunagel v City of Devils Lake, 629 N.W.2d 567 (ND
2001) and Frey v City of Jamestown, 548 N.W.2d 784 (ND 1996), distinguishing between
an illegal exercise of power and discretionary exercise of a legal power. The
arbitrary/unreasonable standard applies to a power that exists, one that is authorized by

statute and implemented by local ordinance, a power that exists under the rule of strict

construction.

Courts have the ultimate responsibility to decide whether a claimed discretionary
legislative power exists. If no power exists under ordinances implementing a power

available under statutes, an ad hoc assertion of power cannot be sustained on claims the local

24



governing body made a reasonable decision. Mini Mart v Minot, 347 N.W.2d at 138, note
4. In the absence of any law to confer, implement, ordain, or otherwise create the “power to
regulate” claimed by the City Commission to sustain its Order, the Order is ineffective. It
is ineffective not because the Order is unreasonable; that is not the main issue. It is
ineffective because Bismarck’s City Commission lacks the legal power to make the Order.
Mini Mart v Minot, 347 N.W.2d at 137-39.

The City Commission’s Order was not the exercise of a legal power. It is not
sustainable under the Constitution, any statute, or any ordinance to implement any statutory
power. The Order exceeded the City Commission’s scope of legislative authority.

“The failure of a governing body to correctly interpret and apply controlling law can
constitute arbitrary, capricious or unreasonable conduct.” (MDU’s January 13, 2006, brief,
page 4, citing City of Fargo v Ness, 529 N.W.2d 572, 577 (ND 1995); Docket #26). See
also Committee v Minot, 701 N.W.2d at § 11. (“We conclude that the construction of the
ordinance advocated by Minot is unreasonable.”)

The City Commission’s Order included two particularly extreme failures to correctly
interpret and apply controllirig law, failures that constitute arbitrary, capricious or
unreasonable action, mistakes in use of the power of office where no legal power really

exists. The Order violated fundamental constitutional principles.
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IV. Bismarck’s City Commission’s Order violated fundamental constitutional
principles.

In the course of claiming constitutional powers, the City Commission itself violated
constitutional principles. The Commission delegated its legislative powers to MDU to
govern Capital’s franchise. The City Commission imagined itself having judicial powers;
it breached the constitutional wall of separation between legislative and judicial functions
of government when it assumed the power to resolve the territorial dispute between Capital
and MDU.

A, The franchise granted to Capital by Bismarck’s City Commission
included an unconstitutional delegation of legislative authority to MDU.

Bismarck’s City Commission “performs the legislative functions of the city.”
N.D.C.C. § 40-05.1-00.1(3). The Commission performed a legislative function when it
granted franchises to MDU in 1987 and to Capital in 1973 and 1993. Capital’s franchise
refers to an Area Service Agreement between Capital and MDU. The Agreement is referred
to in the Order.

The Agreement has its own legal history. Electric providers sometimes tried to
arrange by private agreement for orderly development of service without unreasonable
duplication of capital-intensive facilities. The agreements were unreliable because they were

unenforceable, easily abandoned unilaterally when one of the parties deemed the agreement

no longer advantageous. See Williams Flec. Co-op. Inc. v Montana-Dakota Utilities Co.,
79 N.W.2d 508 (ND 1956); Montana-Dakota Utilities Co. v Williams Elec. Co-op Inc., 263

F.2d 431 (8" Cir. 1959). That is part of the history of territorial disputes, before and after
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the Territorial Integrity Act was enacted in 1965. See Cass v NSP, and NSP v PSC. That
is also the background of the Boulder Ridge dispute. Order, Findings 3, 4 and 5 and
Conclusions 2, 3, 4, and 5. (App. 61-66)
The main ingredient of the Order is the City Commission’s interpretation of the Area
Service Agreement and how that Agreement (as interpreted by the Commission) affected
Capital’s franchise and the Commission’s decision on MDU’s petition. Principal references
to the Agreement are: The Agreement “removed MDU’s objections” to the City’s granting
a franchise to Capital (Finding 3). (App. 62) “The franchises of both MDU and CEC
[Capital] are similar except that the CEC Franchise incorporates the provisions of the Area
Service Agreement” (Finding 3c and Conclusion 4, referring to paragraph 1 of Article I of
Capital’s franchise.). (App. 62, 63, 65) The Agreement *“is incorporated into the CEC
Franchise” (Conclusion 2). (App. 64) “CEC’s Franchise is limited by the language of
Article II of that Franchise, which incorporates the Area Service Agreement between MDU
and CEC.” The Agreement and Capital’s franchise installed MDU as the “main provider of
electric service within the City” excepting Capital’s “existing customers” or “‘customers or
service areas conceded to CEC by MDU.” Capital’s franchise did not extend to areas later
(after 1993) annexed to Bismarck except “by an Amendment to the Area Service Agreement”
or “specifically consented to by MDU.” When MDU unilaterally canceled the Agreement,
MDU foreclosed Capital’s franchise extending to annexed areas (Conclusions 3 & 5). (App.
64, 65)
The City Commission’s action was initiated by MDU’s petition to declare its rights.

(App. 13) But MDU'’s franchise was not the object of the Order. The object of MDU’s
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petition and the Commission’s Order was Capital’s franchise and MDU’s rights under
Capital’s franchise, MDU’s rights to impose limits on Capital’s franchise. ‘“Pursuant to the
terms of the CEC franchise, the cancellation of the Area Service Agreement [by MDU] froze
the boundaries of the CEC franchise to those areas within the City of Bismarck as described
by the Area Service Agreement as of the effective date of cancellation.” (MDU’s petition,
page 2) (App. 14). “The Board of Commissioners Orders that the Petition of MDU is
granted. . ..” (Order, App. 66)

Whether or not Capital’s franchise was ambiguous when it was granted in 1993
(Capital does not agree it was ambiguous) the Order was not. In 2005, the City Commission
declared Capital’s franchise is geographically limited, limited by powers held by MDU,
powers granted to MDU by the Commission when it granted Capital’s franchise. Bismarck’s
City Commission unambiguously declared that it delegated to MDU the legislative power
to determine the geographical limits of Capital’s franchise.

Delegation of legislative power is unconstitutional. Legislative bodies routinely
delegate authority to inferior governmental agencies to administer laws enacted by the
legislature, but legislative authority may not be delegated. See, e.g. Stutsman County v State

Historical Soc. of North Dakota, 371 N.W.2d 321 (ND 1985). Legislative authority may not

be delegated to private parties. Montana-Dakota Utilities Co. v Johanneson, 153 N.W.2d

414 (ND 1967) (herein MDU v Johanneson). The principle that legislative authority cannot

be delegated applies to local governing bodies. Cowan v Stroup, 284 N.W.2d 447 (ND

1979).
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Here we have a small mirror image of the delegation issue in MDUJ v Johanneson.
Small, because the delegation issue in this case involves Bismarck’s City Commission and
the city’s municipal limits, not the State Legislature and the entire State’s area. The City
Commission (and MDU) interpret the grant of Capital’s franchise as including a grant of
power to MDU by the Commission, the power to decide whether a rural electric cooperative
may provide electric service in rural area that has been annexed to the municipality. The
reflection is the ironic resemblance to the original Territorial Integrity Act, where rural
electric cooperatives were empowered to determine “whether a certificate of public
convenience and necessity shall be granted to a public utility in the area outside the limits of
the municipality,” a power determined by the Supreme Court to be an unconstitutional
delegation of legislative authority. MDU v Johanneson, 153 N.W.2d at 421.

Under the Order, the City Commission interpreted Capital’s 1993 franchise as
including, by incorporation of the Agreemént (as interpreted by the Commission), MDU’s
unilateral power to geographically limit Capital’s franchise, a power exercised by MDU and
wrongly sanctioned by the Nov. 14 Order.

In MDU’s words, “The issuance of a municipal franchise is a legislative function of
the City founded upon the police power inherent in the State and granted to the
municipality.” (MDU brief in support of Bismarck’s motion to dismiss, December 30, 2005,
page 2; Docket #19.) The City Commission’s delegation of that power to MDU is

unconstitutional, under principles championed by MDU, in MDU v Johanneson.
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B. Bismarck’s City Commission’s assumption of power to decide the
dispute between Capital and MDU violated the principle of separation
of powers.

Bismarck’s City Commission “performs the legislative functions of the city.”
N.D.C.C. § 40-05.1-00.1(3). MDU’s petition to the City Commission did not invite the
exercise of a legislative function, nor does the Nov. 14 Order record the exercise of a
legislative function. The City Commission’s Order violated the constitutional principle of
separation of governmental powers.

The City Commission’s Nov. 14 Order is the subject of judicial review, not MDU’s
franchise and not Capital’s franchise. There is a difference between two kinds of actions.
The City Commission granted franchises to MDU in 1987 and to Capital in 1993, exercising
a legislative power under enabling statutes, charter powers, and local ordinances. The Order
issued on November 14, 2005, 1s different.

The Order purports to grant a petition to resolve a territorial dispute between holders
of non-exclusive franchises granted by the city. No constitutional provision, no enabling
statute, no charter power or local ordinance sustains that process or that decision. The Order
is wholly lacking any legal foundation as a legislative act. The Order is ineffective not only
because it was not authorized under any state statutes or local ordinances, it is also
ineffective because legislative bodies are constitutionally excluded from exercising judicial
powers.

Under the North Dakota Constitution and its structure of separate legislative,

executive and judicial branches of government, there is an implied exclusion of each branch

from the exercise of the functions of the others. City of Carrington v Foster County, 166
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N.W.2d 377 (ND 1969). Courts do not invade local legislative provinces, as demonstrated
by City of Carrington v Foster County, and more recently by Committee v Minot. And

courts attend to the other side of the boundary, to restrict local governing bodies to the

exercise of legislative functions. Seeg, e.g., Cowan v Stroup and Fradet v City of Southwest

Fargo.

The Nov. 14 Order itself demonstrates it is not a legislative act, that it was an
attempted judicial act. Bismarck’s City Commission entertained MDU'’s “Petition to Declare
Franchise Rights” to determine that MDU is authorized and Capital is not authorized to
provide electric distribution service in Boulder Ridge. The title of the Commission’s
response to MDU’s petition, “Findings, Conclusions, Decision and Order” and the words
used in that document indicate the Commission made its findings, reached its conclusions
and issued its decision and order as if it were a panel of judges. (App. 61)

Its decisive words were judgmental: “Accordingly, the Board of City Commissioners
orders that the Petition of MDU is granted with respect to the provision of electric power
services within part of Boulder Ridge First Addition to the City of Bismarck.” (Order, p. 6;
App. 66) The Order adopted the form and expressions of a judicial forum, perceiving the
conflict as affected by ambiguities in a contractual agreement, resolving the perceived
ambiguities, citing and interpreting the State Constitution, all leading to a decision and order
as to the litigants’ rights as affected by the Constitution, statutes, municipal ordinances, a
contract and Capital’s franchise.

The City Commission not only asserted power to adjudicate conflicting claims under

Capital’s franchise. The Commission conferred on itself jurisdiction to adjudicate the Area
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Service Agreement between Capital and MDU, to declare that Agreement to be ambiguous
and to interpret the Agreement as if the Commissioners were judges exercising powers of
contract interpretation under N.D.C.C. Chapter 09-07. The City Commission used its
interpretation of the Agreement to make its interpretation of Capital’s franchise. (“The Area
Service Agreement is ambiguous and the Commission may consider extrinsic evidence to
interpret the provisions of the Area Service Agreement and related provisions of the CEC
Franchise.” (Order Conclusion 2; App. 64)

A real court would have distinguished between interpretation of a franchise granted
under an ordinance and interpretation of a private agreement, recognizing that private parties’
intent uncertainly expressed in the agreement cannot be superimposed on the franchise.
“When construing a statute, a court must ‘begin by examining the text, not by
psychoanalyzing those who enacted it.””” State ex rel. Stenehjem v FreeEats.com, Inc., 2006
ND 84, 712 N.W.2d 828.

If ambiguity was an issue with the Agreement, a real court would not have tried to
reconstruct original intent uncertainly expressed in 1993 or 1973 without looking to the
parties’ conduct through 2005. See National Bank of Harvey v International Harvester Co.,
421 N.W.2d 799 (ND 1988) (“The parties’ conduct in the course of performance after the
contract’s formation can help determine the meaning of ambiguous language.”). The Order
did not consider the City’s, MDU’s or Capital’s conduct with respect to electric service in
areas annexed to Bismarck after the 1993 franchise and agreement and before MDU’s 2005
petition. (See App. 61-66, Transcript of City Commission Meeting, pp. 9-11, 14 and 22.)

Although that meeting consisted of much argument and little evidence, it did include MDU’s
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admissions of facts about how the parties’ conduct differs from MDU’s arguments about how
Capital’s franchise should be interpreted. Id. Compare NSP v PSC, 452 N.W.2d at 343, note
1.

Bismarck’s City Commission’s interpretation of the Area Service Agreement between
MDU and Capital was a principal feature of the Order. Contract interpretation is a judicial
function under N.D.C.C. Title 09, not a local governing body’s legislative function. Where
contract interpretation involves resolving ambiguity, that is a question of law to be resolved
by courts. National Bank of Harvey v International Harvester. See also Williams Flectric
Cooperative v Montana-Dakota Utilities Co., 79 N.W.2d 508 (ND 1956) and Northwestern
Bell Telephone Company v Hagen, 234 N.W.2d 841 at 845 (ND 1975). (“Its [the PSC’s]

jurisdiction does not extend into the enforcement of contracts between public utility
companies, a judicial function that is rooted in tradition, constitution and statute.”).

A real court might have been troubled by MDU’s arguments about resolving claimed
ambiguities and enforcing in 2005 an agreement that MDU purported to cancel in 2003. A
real court would have recognized MDU’s claim that its cancellation of the Agreement had
the legal effect to limit Capital’s franchise is integral to the delegation problem. Even if
MDU has the legal privilege or power to cancel the unenforceable Agreement, to exercise
that power cannot affect Capital’s franchise because the grant of a franchise is a legislative
act and that legislative power cannot be delegated. MDU’s actions cannot deprive Capital
of its franchise with the city.

MDU and Bismarck have cited cases where cities’ governing bodies’ actions have

been upheld under the test whether the legislative body acted arbitrarily, capriciously or
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unreasonably, a principle applied most recently in Tibert v City of Minto, 2006 ND 189.
That principle does not sustain the Nov. 14 Order or shield it from judicial review. The
rationale of all those cases is the principle of separation of powers. Sege, €.g., Pic v City of

Grafton, 460 N.W.2d 706, at 710 (ND 1990). (“Judicial review of non-judicial decision

making is, under the separation of powers, limited to whether the decision is arbitrary,
capricious, or unreasonable.”) The arbitrary/unreasonable standard is applied to restrict
courts from invading the legislative province, not to expand local governing bodies’
legislative powers into judicial decision making. It is arbitrary, capricious, unreasonable to
the nth degree for any local legislative body to breach the wall of separation of powers, to
invade the judicial sphere in an ad hoc hearing with no procedural or substantive foundation
under any existing law, to interpret contracts, to adjudicate a territorial dispute between
holders of non-exclusive franchises.

In the context of the current litigation, it is fair comment to say the Order to declare
franchise rights resembles action of a district court with jurisdiction to render a declaratory
judgment. Bismarck’s City Commission has no such jurisdiction, and its decision is

crroncous.

The Nov. 14 Order is not legislation, it is usurped adjudication. It should be rejected

under the constitutional principle of separation of powers.

V. The City Commission’s interpretation of Capital’s franchise is unreasonable.

Capital is confident that the City Commission’s Nov. 14 Order cannot be sustained

because it violates two fundamental principles of constitutional law, the prohibition of
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delegation of legislative powers and the separation of powers. Capital is also mindful that
courts avoid constitutional issues if a case can be decided on any other basis. There is
another basis on which the court can reject the City Commission’s interpretation of Capital’s
franchise. The Commission’s interpretation is unreasonable.

Ultimately, the interpretation of Capital’s franchise is a judicial function. Bismarck
asserts and Capital agrees: A franchise is like an ordinance and “Ordinances are interpreted
like statutes.” and “Statutory interpretation is a question of law subject to full review upon
appeal.” (Bismarck’s February 28, 2006, brief, page 3, citing City of Fargo v Ness). A city
governing body’s interpretation of its ordinance that is unreasonable may be rejected by the
court. Committee v Minot. An interpretation may be rejected as unreasonable, without
being adjudged as unconstitutional.

Capital asserts the Commission’s interpretation of Capital’s franchise was
unreasonable, because Article IT of Capital’s franchise was not ambiguous. The text is clear;
Capital’s franchise applies to a certain geographical area. It was unreasonable for the City
Commission to declare Capital’s franchise to be ambiguous. It was unreasonable for the City
Commission to look outside the text of the franchise to a private agreement to determine a
previous governing body’s intent underlying the franchise. It was unreasonable for the
Commission to interpret the franchise in such as way that the Commission allowed MDU’s
cancellation of the Area Service Agreement had the effect that MDU re-defined the
geographical area affected by Capital’s franchise. Capital’s franchise states unambiguously
that if the Agreement is canceled by either party “all privileges, rights, obligations and

restriction as therein stated shall continue to apply.” (App. 57) The City Commission’s
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interpretation of Capital’s franchise should be rejected as unreasonable, so whether the

interpretation was also unconstitutional need not be decided.

RELIEF REQUESTED
The district court’s judgment of dismissal shounld be reversed, and the case remanded

for further proceedings, or with directions for the entry of summary judgment that
Capital has franchise rights to provide electric distribution services in the City of

Bismarck.

There are alternate ways for the Supreme Court to remedy the district court’s errors.
It could reverse the erroneous dismissal of Capital’s complaint and remand with appropriate
directions for Capital’s action to be reinstated. If remanded, the action would go back to the
district court to be tried or addressed on summary judgment proceedings, possibly appealed
again and finally decided later. If remanded, the action would not go back to the City
Commission. Remand to the district court would only delay remedying Bismarck’s City
Commission’s etrors.

Even though the record in this case is not as fully developed as it might have been
had the district court not proceeded as it did, even though on remand Capital would have the
opportunity to present more evidence at a trial or in summary judgment processes
(particularly evidence of conduct affecting the ambiguity issue), it is within the Supreme
Court’s power to provide complete relief now, not merely correcting the district court’s
procedural errors but providing complete relief to remedy the City Commission’s errors.

Instead of remand to the district court, the Supreme Court should exercise its plenary powers
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under N.D.R.App.P. Rule 35 to remedy the errors of Bismarck’s City Commission and its
Order, as the district court should have done.

By operation of N.D.R.Civ.P. Rule 12, Bismarck’s motion to dismiss must be treated
as a motion for summary judgment under N.D.R.Civ.P. Rule 56, because the motion was
decided by consideration of matters outside the pleadings. The Supreme Court may look at
the entire record and acknowledge there is no disputed issue of material fact. Continued
litigation might produce additional evidence, but no more evidence is necessary to remedy
the errors of Bismarck’s City Commission’s Order.

Under N.D.R.Civ.P. Rule 56, summary judgment may be entered against the moving
party, and that may happen on appeal. See Montana-Dakota Utilities Company v Divide
County School District, 193 N.W.2d 723 (ND 1972) (Summary judgment against electric
utility reversed and district court ordered to enter judgment against electric cooperative) and
Fredericks v Eide-Kirschmann Ford, Mercury, Lincoln, Inc., 462 N.W.2d 164 (ND 1990).

See also State ex rel. Stenehjem v FreeEats.com, Inc., 2006 ND 84, 712 N.W.2d 828
(whether summary judgment is appropriate is a question of law subject to de novo review by
the Supreme Court.)

On the basis of the present record, a remand and further proceedings are unnecessary
for the Supreme Court to conclude under N.D.R.Civ.P. Rule 56: As a matter law,
Bismarck’s City Commission had no power under the Constitution, State statutes, or any of
Bismarck’s ordinances to make the Nov 14 Order. This conclusion as a matter of law cannot

be materially affected by additional evidence that might be produced on further proceedings

following a remand.

37



An equivalent result would be achieved if Capital’s complaint were regarded as an
appeal, and the City Commission’s Order is reversed under the
arbitrary/capricious/unreasonable standard of review because that test is failed. The test is
failed because no constitutional provision, no state statute, no charter provision and no local
ordinance sustains the Order as an exercise of the City Commission’s legislative power.

Having said so much about Bismarck’s City Commission’s lack of power and about
principles of separation of powers, Capital does not suggest that the Supreme Court should
cross the line to usurp legislative powers. The Court should assert and exercise judicial
power to restrict Bismarck’s City Commission to acting within its scope of legislative power,
to declare ineffective the Nov. 14 Order that was not produced by the exercise of legislative
power. Ultimately, the intetpretation of Capital’s franchise is a judicial function.

All of the Order’s findings and conclusions regarding interpretation of Capital’s
franchise were focused on paragraph 1 of Article II, the provision of Capital’s franchise that
“. .. incorporates the provisions of the Area Service Agreement ” (Order Finding 3c; App.
62-63), the provision that constitutes an unconstitutional delegation of legislative authority.
In these circumstances, interpretation of paragraph 1 of Article II is less than moot, because
that provision must be severed from Capital’s franchise when the franchise is interpreted like
statutes. Just as the delegation section of the original Territorial Integrity Act was severed
from the Act as unconstitutional, so also paragraph 1 of Article II of Capital’s franchise

should be severed from Capital’s franchise. The provisions of paragraph 1 of Article II of
Capital’s franchise can be stricken from the franchise without in any manner affecting the

validity of the balance of the franchise. MDU v Johanneson, 153 N.W.2d at 424-25;
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N.D.C.C. § 01-02-20. “The franchises of both MDU and CEC are similar except the CEC
Franchise incorporates the provisions of the Area Service Agreement” (Order Finding 3c;
App. 62-63). The franchises are virtually identical when Capital’s franchise is emancipated
from the unenforceable Agreement and the unconstitutional provision delegating to MDU
the power to impose geographical limits on Capital’s franchise.

Alternatively, the Court may decline to address the City Commission’s interpretation
of Capital’s franchise on constitutional principles, instead rejecting the Nov. 14 Order as an
unreasonable interpretation of Capital’s franchise.

Entry of summary judgment should be ordered under N.D.R.Civ.P. Rule 56 and
N.D.C.C. Chapter 32-23, declaring that Capital has franchise rights to provide electric
distribution services in the City of Bismarck under its franchise granted by Bismarck on May

25, 1993, with the provisions of paragraph 1 of Article II stricken from the franchise.

CONCLUSION

For all these reasons, Capital requests relief from the errors of the district court and
of Bismarck’s City Commission. Capital requests reversal of the district court’s order
dismissing Capital’s complaint and an order for entry of summary judgment under
N.D.R.Civ.P. Rule 56 and N.D.C.C. Chapter 32-23, declaring that Capital has franchise
rights to provide electric distribution services in the City of Bismarck under its franchise
granted by Bismarck on May 25, 1993, Bismarck’s City Commission’s Order to the contrary
notwithstanding, and with paragraph 1 of Article II stricken from the franchise.

Alternatively, Capital requests reversal of the district court’s order dismissing Capital’s
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complaint and an order remanding the case for further proceedings as an action for

declaratory judgment under N.D.C.C. Chapter 32-23. Alternatively, if Capital’s action is

regarded as an appeal, Capital requests reversal of Bismarck’s City Commission’s Order of

November 14, 2005.
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.82  ORDER
= g3  ORDER FOR JUDGMENT
84  JUDGMENT
.85  AFFIDAVIT OF SERVICE
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compared the foregoing with the original record in my

office and thatthe same s a irue and corrett copy
thereof. IN WITNESS WHERED;, ! haveksia%ed and
afiixed the seal of the Courl, at Bismarck, N, -~
A JE dayol LLLLLLT

on this I

DEBRA H. SIIENSON

g CLERKDE.DlSTHIQT\C_OUHT/I >
oy i ilzemns Tl

" Deputy

?oéé"_

Doorevu

PAGE 3

06/12/2006
07/12/2006
07/12/2006
07/12/2006
07/12/2006
07/17/2006
0B/23/2006
08/23/2006



STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH

CAPITAL ELECTRIC COOPERATIVE, INC.

IN DISTRICT COURT
SOUTH CENTRAL JUDICIAL DISTRICT

20060199

) - his .
Plaintiff ) StuppleieiHe/
) CLERKS CERTIFICATE

vS. OF RECORD

CITY OF BISMARCK, NORTH DAKOTA ;
MONTANA-DAKOTA UTILITIES, INC. )
PUBLIC SEVICE COMMISSION OF NORTH )DAKOTA)

Defendant )

I, Debra Simenson, Clerk of District Court in and for Burleigh County within the South Central
Judicial District of the State of North Dakota, do hereby certify that the attached papers are the
original papers on file in this Court in the above entitled action and the same are hereby transferred

to North Dakota Supreme Court pursuant to Notice of Appealchange-of-Venue.
IN WITNESS, WHEREOF, I have hereunto set my hand and affixed the seal of said Court at

Bismarck, North Dakota this 25th day of August, 2006.

CASE # 08-05-C-02303/001

%x&/% 5477’/'4'{0”/'4;&

Debra Simenson
Clerk of District Court

£, ity 775, 2t

gd--ab

A NG S .

FILED
iN THE OFFICE OF THE
€LERK OF SUPREME COURT

AUG 28 2008
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B/25/2006 . REGISTER OF ACTIONS !
CAPITAL ELECTRIC COOPERATrNC. VS CITY OF BISMARC‘M ¥TH DAKOTA
wme JUDGE ASSIGNED: BRUCE HASKELL

OFFENSE OTHER
o INTERESTED PARTIES

PLAINTIFF'S MOTION FOR LEAVE OF COURT TO AMEND COMPLAINT Gon LU

CASE # 0B 05-C-02303 PAGE 1
™ ATTY. FOR DEFENDANT BAKKE, RANDALL
ws ATTY. FOR DEFENDANT KETTLESON, JEROME
ATTY. FOR DEFENDANT KUNTZ, DANIEL S.
= ATTY. FOR PLAINTIFF LARSON, CAROL K
w ATTY. FOR PLAINTIFF BINEK, WILLIAM
DEFENDANT 001 CITY OF BISMARCK, NORTH DAKOTA
wu DEFENDANT 002 MONTANA-DAKOTA UTILITIES, INC.
DEFENDANT 003 PUBLIC SEVICE COMMISSION OF NORTH DAKOTA
= DIATNTIFF 001 CAPITAL ELECTRIC COOPERATIVE, INC.
- ACTIONS
- 3 SUMMONS 12445005
2  COMPLAINT 12/01/%93§7f
- 3  ADMISSION OF SERVICE-DANIEL KUNTZ FOR MDU 005
- 4 ADMISSION OF SERVICE-CHARLES WHITMAN FOR CITY OF BISMARCK 12/405/2005
5  ADMISSION OF SERVICE-WILLIAM BINEK FOR PUBLIC SERVICE COMMISSION 2/05/2005
v 6§ NOTICE OF APPEARANCE-RANDALL BAKKE FOR CITY OF BISMARCK 12/12/2005
7  DEMAND FOR CHANGE OF JUDGE/CERTIFICATE OF SERVICE 12/12/2005
e 8 ORDER - REASSIGNING JUDGE GAIL HAGERTY 12/15/2005
. 9  AFFIDAVIT OF SERVICE 12/20/2005
10 ANSWER AND COUNTERCLAIM OF MONTANA-DAKOTA UTILITIES CO. 12/20/2005
- 11  DEFENDANT CITY OF BISMARCK'S BRIEF IN SUPPORT OF MOTION TO/DISMISS OR, 12/20/2005
IN THE ALTERNATIVE, FOR A MORE DEFINITE STATEMENT/CERT SERVICE 12/20/2005
- 12 DEFENDANT CITY OF BISMARCK'S MOTION TO DISMISS OR IN PHE ALTERNATIVE 12/20/2005
» FOR A MORE DEFINITE STATEMENT 12/20/2005
13  NOTICE OF MOTION 12/20/2005
. 14 AFFIDAVIT OF SERVICE BY REGULAR MAIL 12/20/2005
15 ANSWER 12/20/2005
e 16 DEMAND FOR CHANGE OF JUDGE/CERTIFICATE OF SRRVICE 12/27/2005
17 ORDER - REASSIGNING JUDGE BRUCE HASKELL 12/30/2005
b 18 AFFIDAVIT OF SERVICE BY FIRST CLASS MAIL - ALL COUNSEL 01/03/2006
- 19 BRIEF OF MONTANA-DAKOTA UTILITIES CO. N SUPPORT OF MOTION TO DISMISS 01/03/2006
20 AFFIDAVIT OF SERVICE BY UNITED STATES MAIL 01/09/2006
o 21  PLAINTIFF'S RESPONSE TO MOTION TO XISMISS OR FOR MORE DEFINITE 01/09/2006
. STATEMENT / W/ATTACHMENTS 01/09/2006
22  AFFIDAVIT OF SERVICE BY UNITED/STATES MAIL 01/13/2006
- 23  REPLY TO COUNTERCLAIM ‘ : 01/13/2006
24  DEFENDANT CITY OF BISMARCK'!S REPLY BRIEF IN SUPPORT OF MOTION TO 01/17/2006
o DISMISS/CERTIFICATE OF SERVICE 01/17/2006
25  AFFIDAVIT OF SERVICE BE/FIRST CLASS MAIL - ALL COUNSEL 01/17/2006
- 26 REPLY BRIEF OF MONTANAZDAKOTA UTILITIES CO. 01/17/2006
- 27  AFFIDAVIT OF SERVICE/BY UNITED STATES MAIL 01/15/2006
28 PLAINTIFF'S RESPONSE TO REPLY BRIEFS OF CITY OF BISMARCK AND 01/19/2006
) MONTANA DAKOTA UPILITIES 01/19/2006
- 29 AFFIDAVIT OF SERVICE BY UNITED STATES MAIL-ALL COUNSEL 01/23/2006
30 NOTICE OF HEARING 01/23/2006
- 31 LETTER TO CQUNSEL FROM JUDGE HASKELL 1-24-06 01/30/2006
32 . LETTER TO/JUDGE HASKELL FROM JEROME KETTLESON 1-26-06 01/30/2006
- 33  LETTER JUDGE HASKELL FROM CAROL LARSON 1-27-06 01/30/2006
. 34  MEMO UM OPINION AND ORDER 01/30/2006
35 JUDGE HASKELL FROM CAROL LARSON 2-1-06 02/01/2006
- 36 AFPIDAVIT OF SERVICE BY UNITED STATES MAIL-ALL COUNSEL ~ g FiL ED 02/03/2006
37 IEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE OF CGURTﬁTé»kMEND 02/03/2006
- Ny COMPLAINT . an0k 02/03/2006
~ 4 02/03/2006
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JUSGE ASSIGNED: BRUCE SKELL
OFFENSE : OTHER
*** CONTINUED ***

AN

CASE # : 0B 05-C-02303 PAGE 2

ACTIONS
46— HEPTRR—PO—COUNSELFROM—JUDGE BRUCE-HASKEL L BATED—02—05—06— H2465/206F
41 CERTIFICATE OF RECORD ON APPEAL TO DISTRICT COURT 02/22/2322
42  AFFIDAVIT OF SERVICE BY UNITED STATES MAIL 02/23/2b06
43  MOTION FOR RECONSIDERATION AND BRIEF 02/23,/2006
44 NOTICE OF MOTION 02/24/2006
45  AFFIDAVIT OF SERVICE BY UNITED STATES MAIL AND FAX - ALL COUNSEL o;/za/zoos
46  CAPITAL ELECTRIC COOPERATIVE'S SUPPLEMENTAL BRIEF 0Z/28/2006

47 NOTICE OF HEARING

48 AFFIDAVIT OF SERVICE - ALL COUNSEL

49 BRIEF OF MONTANA-DAKOTA UTILITIES CO. IN RESPONSE TO PLAINTIFF'S
MOTION FOR RECONSIDERATION

50 MONTANA-DAKOTA UTILITIES CO'S BRIEF ON APPEAL

51 BRIEF OF APPELLEE CITY OF BISMARCK / CERTIFICATE OF RECORD

52 AFFIDAVIT OF SERVICE ‘

53  BRIEF OF MONTANA-DAKOTA UTILITITES CO. IN RESPONSE TO PLAINTIF
MOTION FOR CONTINUANCE

54 AFFIDAVIT OF SERVICE BY UNITED STATES MAIL AND FAX

55 CAPITAL ELECTRIC COOPERATIVE'S SUPPLEMENTAL BRIEF

56 NOTICE OF HEARING

57  AFFIDAVIT OF SERVICE BY UNITED STATES MAIL AND FAX Vi

58 AFFIDAVIT OF CAROL K. LARSON

55 PLAINTIFF'S BRIEF IN SUPPORT OF MOTION FOR CONTINUANZE

60 MOTION OF CONTINUANCE AND FOR SCHEDULING CONFERENCE

61 CITY OF BISMARCK'S BRIEF IN OPPOSITION TO APPELLAXT'S MOTION FOR
RECONSIDERATION W/CERTIFICATE OF SERVICE

62 ORDER (DATED 3-1-06)

63 ORDER ON APPEAL

64 LETTER TO JUDGE HASKELL FROM RANDALL B 3-27-06

65 LETTER TO RANDALL BAKKE FROM JUDGE HASKEZL 3-28-06

66 COURT REPORTER TAPE 3/2/06 #2006-45-I gCHMIDT

67 ORDER RE: MOTION FOR RECONSIDERATION

68 AFFIDAVIT OF SERVICE BY UNITED STAPES MAIL - RANDALL BAKKE

69 AMENDED COMPLAINT AND NOTICE OF BPPEAL

70 AFFIDAVIT OF SERVICE BY REGULAR/MAIL - ALL COUNSEL

71 ANSWER TO AMENDED COMPLAINT

72 AFFIDAVIT OF SERVICE BY UNIYED STATE MAIL

73  AMENDED COMPLAINT AND NOTYCE OF APPEAL

74 DEFENDANT'S CITY OF BISMARCK'S ANSWER TO AMENDED COMPLAINT AND NOTICE
OF APPEAL / CERTIFICATE OF SERVICE

75  AFFIDAVIT OF SERVICE/- ALL COUNSEL A

76 BRIEF IN SUPPORT OF MOTION TO DISMISS AMENDED COMPLAINT AND NOTICE OF

APPEAL
77 MOTION TO DISMISS AMENDED COMPLAINT AND NOTICE OF APPEAL

78  NOTICE OF MOTZON

79  CITY OF BISMARCK'S JOINDER IN DEFENDANT MDU'S MOTION TO DISMISS
PLAINTIFF/6 AMENDED COMPLAINT AND NOTICE OF APPEAL / CERTIFICATE OF
SERVICE

80 AFFIDBYIT OF SERVICE BY UNITED STATES MAIL

81 - PLAINTIFF'S BRIEF ON DEFENDANT MDU'S MOTION FOR DISMISSAL OF AMENDED
COMPLAINT

82 ORDER.

83 /ORDER FOR JUDGMENT
if// JUDGMENT
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STATE OF NORTH DAKOTA s
COUNTY OF BURLEIGH 5
ENSON, Clerk of District Court for Burlsigh County
Norlh Dakota, DO HEREBY CERTIFY that 1 have caretully

vith the original record in my

compared the foregoing
ollice and that the same is 4 irug and correct copy
thereol. INWITNESS WHEREOF, | have signed and

aifived the sealof the Court, at Bismarck, NO. .

onthis.:a:/lz_;- day of L liii el ¢
' DEBRA H. SIMENSON

i CLERK pF DISTRIGT COUR -

' //)/’ﬁ&l/’ﬁf) %Mr_/

Deputy

|, DEBRAH. SIM

By
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STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH

IN DISTRICT COURT
SOUTH CENTRAL JUDICIAL DISTRICT

266661098

CAPITAL ELECTRIC COOPERATIVE, INC. 3 -
g/l e o(/

Plaintiff ’ Leppleyrienra
CLERK'S CERTIFICATE

VS, OF RECORD
CITY OF BISMARCK, NORTH DAKOTA
MONTANA-DAKOTA UTILITIES, INC.
PUBLIC SEV%C]:]i COMMISSION éF NORTH DAKOTA)
Defendant

CASE # 08-05-C-02303/001

1, Debra Simenson, Clerk of District Court in and for Burleigh County within the South Central
Judicial District of the State of North Dakota, do hereby certify that the attached papers are the
original papers on file in this Court in the above entitled action and the same are hereby transferred

* to North Dakota Supreme Court pursuant to Notice of Appeal.
IN WITNESS, WHEREOF, I have hereunto set my hand and affixed the seal of said Court at

Bismarck, North Dakota this 25th day of August, 2006.

f[/. MWM - [eK
7 //,L?j/g[f;t,

# =
M )ZWW&/%‘

Debra Simenson
Clerk of District Court

75/ /Q€C4)Y1C‘£ 57’7“{7

FILED
IN THE OFFICE OF THE
€LERK OF SUPREME COURT

AUG 28 2008

8TATE OF NORTH DAKOTA
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OMPLAINT <
38 PLAINTIFF'S MOTION FOR LEAVE OF COURT TO AMEND COMPLAINT

LETTER _TO TOINGEE _HASKEILL FROM _RANDALL BAXKKE DATED 02-0£-0§

(Continued)

- B/25/2006 “ 'EGISTER OF ACTIONS KS5YLU
. ~CAPNTAL ELECTRIC COOPERATIV, NC. VS CITY OF BISMARCK,’I‘H DAKOTA
. JUDGE ASSIGNED: BRUCE B. WESKELL
OFFENSE : OTHER
el INTERESTED PARTIES
CASE # 08 05-C-02303 PAGE 1
™ ATTY. FOR DEFENDANT BAKKE, RANDALL
 ATTY. FOR DEFENDANT KETTLESON, JEROME
ATTY. FOR DEFENDANT KUNTZ, DANIEL S.
w ATTY. FOR PLAINTIFF LARSON, CAROL K
- ATTY. FOR PLAINTIFF BINEK, WILLIAM
DEFENDANT 001 CITY OF BISMARCK, NORTH DAKOTA
- DEFENDANT 002 MONTANA-DAKOTA UTILITIES, INC.
DEFENDANT 003 PUBLIC SEVICE COMMISSION OF NORTH DAKOTA
= DLAINTIFF 001 CAPITAL ELECTRIC COOPERATIVE, INC.
ACTIONS
L
- 2 SUMMONS 12-/01-/26055~
2 COMPLAINT 12/01/200
- 3  ADMISSION OF SERVICE-DANIEL KUNTZ FOR MDU 12/05/2085
- 4  ADMISSION OF SERVICE-CHARLES WHITMAN FOR CITY OF BISMARCK 12/05/2005
5  ADMISSION OF SERVICE-WILLIAM BINEK FOR PUBLIC SERVICE COMMISSION 12/08/2005
. 6 NOTICE OF APPEARANCE-RANDALL BAKKE FOR CITY OF BISMARCK 12/12/2005
7  DEMAND FOR CHANGE OF JUDGE/CERTIFICATE OF SERVICE 2/12/2005
el 8 ORDER - REASSIGNING JUDGE GAIL HAGERTY 12/15/2005
9 AFFIDAVIT OF SERVICE 12/20/2005
= 10  ANSWER AND COUNTERCLAIM OF MONTANA-DAKOTA UTILITIES CO. 12/20/2005
- 11 DEFENDANT CITY OF BISMARCK'S BRIEF IN SUPPORT OF MOTION TO DISMIS® OR, 12/20/2005
IN THE ALTERNATIVE, FOR A MORE DEFINITE STATEMENT/CERT OF SERVI 12/20/2005
- 12  DEFENDANT CITY OF BISMARCK'S MOTION TO DISMISS OR IN THE ALTERXATIVE 12/20/2005
- FOR A MORE DEFINITE STATEMENT 12/20/2005
13  NOTICE OF MOTION 12/20/2005
o 14 AFFIDAVIT OF SERVICE BY REGULAR MAIL 12/20/2005
15 ANSWER 12/20/2005
- 16 DEMAND FOR CHANGE OF JUDGE/CERTIFICATE OF SERVICE 12/27/2005
17 ORDER - REASSIGNING JUDGE BRUCE HASKELL 12/30/2005
- 18  AFFIDAVIT OF SERVICE BY FIRST CLASS MAIL - ALL COUMSEL 01/03/2006
- 19  BRIEF OF MONTANA-DAKOTA UTILITIES CO. IN SUPPORT,/OF MOTION TO DISMISS 01/03/2006
20 AFFIDAVIT OF SERVICE BY UNITED STATES MAIL ©01/08/2006
- 21  PLAINTIFF'S RESPONSE TO MOTION TO DISMISS OR”FOR MORE DEFINITE 01/09/2006
- STATEMENT / W/ATTACHMENTS ‘ 01/09/2006
22 AFFIDAVIT OF SERVICE BY UNITED STATES L 01/13/2006
- 23  REPLY TO COUNTERCLAIM : 01/13/2006
24  DEFENDANT CITY OF BISMARCK'S REPLY IEF IN SUPPORT OF MOTION TO 01/17/2006
- DISMISS/CERTIFICATE OF SERVICE 01/17/2006
25  AFFIDAVIT OF SERVICE BY FIRST CIASS MAIL - ALL COUNSEL 01/17/2006
- 26  REPLY BRIEF OF MONTANA-DAKOTH UTILITIES CO. 01/17/2006
o 27 AFFIDAVIT OF SERVICE BY UNPTED STATES MAIL 01/19/2006
28 PIAINTIFF'S RESPONSE TO PLY BRIEFS OF CITY OF BISMARCK AND 01/19/2006
- MONTANA DAKOTA UTILITIES 01/19/2006
- 29  AFFIDAVIT OF SERVICE/BY UNITED STATES MAIL-ALL COUNSEL 01/23/2006
30 NOTICE OF HEBRRING 01/23/2006
- 31 LETTER TO COUNSRL FROM JUDGE HASKELL 1-24-06 01/30/2006
32  LETTER TO JUD@E HASKELL FROM JEROME KETTLESON 1-26-06 01/30/2006
- 33  LETTER TO GE HASKELL FROM CAROL LARSON 1-27-06 01/30/2006
34  MEMORANDUM OPINION AND ORDER 01/30/2006
- 35  LETTER JTO JUDGE HASKELIL FROM CAROL LARSON 2-1-06 02/01/2006
- 36 Ag;éDAVIT OF SERVICE BY UNITED STATES MAIL-ALL COUNSEL 02/03/2006
37  BRZEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LEAVE OF COURT 375%%§§EED 2 F&9§ﬁ93/2006

02/03/2006,

e /09/2006

02/03/2006
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8/25/2006 #MI G LS TER UF AUL LUND — PRSI
™ ,.cAPITAL ELECTRIC COOPERATIV, NC . VS CITY OF BISMARCK,‘_,H DAKOTA
JUDGE ASSIGNED: BRUCE B. SKELL
™  OFFENSE : OTHER
s  **% CONTINUED ***
CASE # : 08 05-C-02303 PAGE 2
= ACTIONS
- 40— LETTER T0 COUNSEL-EFROM-JUDCE-BRUCE-HASKELL-BATED—02—05—06 02/09/20606
- \}/ CERTIFICATE OF RECORD 02/21/2006
: A DAY OF SERVICE . STA R4 AS~
o 43  MOTION FOR RECONSIDERATION AND BRIE 02/23//2605
44  NOTICE OF MOTION 02/227/2006
- 45  AFFIDAVIT OF SERVICE BY UNITED STATES MAIL AND FAX - ALL COUNSEL 02/28B/2006
e 46  CAPITAL ELECTRIC COOPERATIVE'S SUPPLEMENTAL BRIEF 2/28/2006
47 NOTICE OF HEARING 02/28/2006
o 48 AFFIDAVIT OF SERVICE - ALL COUNSEL 02/28B/2006
49 BRIEF OF MONTANA-DAKOTA UTILITIES CO. IN RESPONSE TO PLAINTIFF'S 02/28/2006
- MOTION FOR RECONSIDERATION 02/28/2006
o 50  MONTANA-DAKOTA UTILITIES CO'S BRIEF ON APPEAL 02/28B/2006
51 BRIEF OF APPELLEE CITY OF BISMARCK / CERTIFICATE OF RECORD 02/28/2006
- 52 AFFIDAVIT OF SERVICE _ , 03/01/2006
53 = BRIEF OF MONTANA-DAKOTA UTILITITES CO. IN RESPONSE TO P 03/01/2006
- MOTION FOR CONTINUANCE 03/01/2006
o 54  AFFIDAVIT OF SERVICE BY UNITED STATES MAIL AND FAX 03/01/2006
55  CAPITAL ELECTRIC COOPERATIVE'S SUPPLEMENTAL BRIEF 03/01/2006
- 56 NOTICE OF HEARING 03/01/2006
57  AFFIDAVIT OF SERVICE BY UNITED STATES MAIL AND 03/02/2006
- 58 AFFIDAVIT OF CAROL K. LARSON 03/02/2006
. 59  PLAINTIFF'S BRIEF IN SUPPORT OF MOTION FOR CONTINUANCE 03/02/2006
60 MOTION OF CONTINUANCE AND FOR SCHEDULING C@NFERENCE 03/02/2006
e €1 CITY OF BISMARCK'S BRIEF IN OPPOSITION TO’APPELLANT'S MOTION FOR 03/06/2006
RECONSIDERATION W/CERTIFICATE OF SERVI 03/06/2006
- 62  ORDER (DATED 3-1-06) 03/14/2006
- 63 ORDER ON APPEAL 03/14/2006
64 LETTER TO JUDGE HASKELL FROM RANDALL BAKKE 3-27-06 03/28/2006
- 65 LETTER TO RANDALL BAKKE FROM JUDZE HASKELL 3-2B-06 03/2B/2006
66 COURT REPORTER TAPE 3/2/06 #2006-45-1.SCHMIDT 04/05/2006
- 67 ORDER RE: MOTION FOR RECONSIDERATION 04/10/2006
- 68  AFFIDAVIT OF SERVICE BY UNIZED STATES MAIL - RANDALL BAKKE 04/10/2006
69 AMENDED COMPIAINT AND NOTJCE OF APPEAL 04/10/2006
- 70 AFFIDAVIT OF SERVICE BY KEGULAR MAIL - ALL COUNSEL 04/19/2006
71  ANSWER TO AMENDED COMPLAINT 04/19/2006
- 72  AFFIDAVIT OF SERVICE EY UNITED STATE MAIL 04/25/2006
- 73 AMENDED COMPLAINT NOTICE OF APPEAL 04/25/2006
74  DEFENDANT'S CITY OF BISMARCK'S ANSWER TO AMENDED COMPLAINT AND NOTICE 05/03/2006
- OF APPEAL / CERTIFICATE OF SERVICE 05/03/2006
75 AFFIDAVIT OF SE};%’ICE - ALL COUNSEL 05/05/2006
- 76 BRIEF IN SUPPOET OF MOTION TO DISMISS AMENDED COMPLAINT AND NOTICE OF 05/09/2006
- APPEAL 05/09/2006
77  MOTION TO IYISMISS AMENDED COMPLAINT AND NOTICE OF APPEAL 05/09/2006
- 78 NOTICE OF/MOTION 05/09/2006
75  CITY OF BISMARCK'S JOINDER IN DEFENDANT MDU'S MOTION TO DISMISS 05/12/2006
- PLAINTIFF'S AMENDED COMPLAINT AND NOTICE OF APPEAL / CERTIFICATE OF 05/12/2006
- SERVICE 05/12/2006
80 AFFYDAVIT OF SERVICE BY UNITED STATES MAIL 05/22/2006
- 81 PLEINTIFF'S BRIEF ON DEFENDANT MDU'S MOTION FOR DISMISSAL OF AMENDED 05/22/2006
05/22/2006
- 05/31/2006
- 06/08/2006
06/08/2006
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. CASE # : 08 05-C-02303 PAGE 3
ACTIONS .
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- 88  NOTICE OF APPEAL 07/12/2006
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PETITION TO DECLARE ELECTRIC FRANCHISE RIGHTS

To the Board of City Commissioners of the City of Bismarck:

WHEREAS, Montana Dakota Utilities, Inc., a division of MDU Resources Group,
Inc., (hereafier Montana-Dakota) holds a twenty year electric distribution franchise granted
by resolution of the Board of City Commissioners on May 12, 1987. The franchise granted

to Montana-Dalcota the right to construct, maintain and operate an electric distribution system

for pubhc and private uses within the City of Bismarck as then or thereafter constltutad -

Montana-Dakota and its predecessor have continuously provided electrical distribution
service to the City of Bismarck and 1ts residents since; and
WHEREAS, Capital Electric Cooperative, Inc. (hereafter CEC), a rural electric
cooperative organized under Chapter 10-13 of the North Dakota Century Code for the
purpose of furnishing electric energy to persons in rural areag not receiving central station
power, holds a twenty year limited electric distribution franchise granted by resolution of
the Board of City Commissioners on May 25, 1993. The franchise granted to CEC the right
to construct, maintain and operate an electric distribution system for public and private uses
within a limitgd éeographic area of the City of Bismarck described in an Area Service
Agreement dated July 5, 1973 between Montana-Dakota and CEC, as modified by future
amendments thereto. The franchise resolution states the geographic limitation was imposed
on the CEC franchise to avoid duplication of facilities between CEC and other electrical

franchises, and

WHEREAS, the Area Service Agreement described in the CEC franchise was

13
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cancelled for all areas outside the City of Bismarck by letter dated June 26, 2002 effective
June 26, 2003. Pursuant to the terms of the CEC franchise, the cancellation of the Area
Service Agreement froze the boundaries of the CEC franchise to those areas within the City
of Bismarck as described by the Area Service Agreement as‘ of the effective date of
cancellation. No substitute Area Service Agreement has been agreed to between CEC and

Montana-Dakota. Sincethe Area Service Agreement was canceled effective June 26, 2003

_ and the CEC franchise has not been amended, the CEC franchise does not include new areas

annexed to the City of Bismarck since June 26, 2003; and
WHEREAS, both Montana-Dakota and CEC have stated their intent to provide
electric distribution service to an area known as "Part of Boulder Ridge First Addition to the
City" which was annexed to the City of Bismarck on April 12, 2005. “Part of Boulder Ridge
First Addition to the City” is within Montana-Dakota’s franchise, but is not within the
geographre limitation of CEC’s franchise.
THEREFORE, Montana-Dakota petitions that the Board of City Commissioners of
the City of Bismarck to determine that: |
1. Montana-Dakota is authorized under 1ts electric distribution franchise to provide
eleptric distribution service within “Paﬁ of the Boulder Ridge First Addition to the
City of Bismarck™ as annexed to the City of Bismarck on April 12, 2005; and
2. CEC is not anthorized under its franchise to provide electric distribution service

within ‘“Part of Boulder Ridge First Addition to the City of Bismarck™ as annexed

to the City of Bismarck on April, 12, 2005.

/4
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- Doated this 3 0 day of Angust, 2005.

MONTANA-DAKOTA UTILITIES, INC., a Division
- of MDU Resources Group, Inc.

Paul K. Sandness, General Counsel

h Daniel S. Kuntz, Senior Attorney
- : 918 East Divide Avenue
P.O. Box 5650
- Bismarck, ND 58506-5650
- (701) 222-7880
= And
S PEARCE & DURICK
N Patrick W. Durick, #03141
- Jerome C. Kettleson, #03095
- Individually and as Members of the Firm
R 314 East Thayer Avenne
- P.0O. Box 400
- Bismarck, ND 583502-0400
(701) 223-2890
- Attorneys for Montana-Dakota Utilities, Inc., a
Division of MDU Resources Group, Inc,
* t j
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REPLY TO PETITION TO DECLARE
ELECTRIC FRANCHISE RIGHTS

To The Board of City Commissioners of the City of Bismarck:

WHEREAS, Montana-Dakota Utilities, Inc. has petitioned the Board of City
Commissioners of the City of Bismarck to determine that:

1. Montana-Dakota Ultilities, Inc. is authorized under its electric distribution
franchise to provide electric distribution service within “part of the Boulder Ridge First
Addition to the City Bismarck” as annexed to the City of Bismarck on April 12, 2005; and

2. Capital Electric Cooperative is not authorized under its franchise to provide
electric distribution service within “part of the Boulder Ridge First Addition to the city of
Bismarck” as annexed to the city of Bismarck on April 12, 2005.

WHEREAS, Capital holds a 20 year franchise for an electric distribution system
dated May 25, 1993, which grant of authority states as follows:

“Article Il. Grant of Authority. There is hereby granted by the City to the

Grantee, subject to the conditions contained herein, the right and privilege

to occupy and use the street, alleys and public grounds of the City as now,

or hereafter constituted, for the purpose of constructing, maintaining and

operating, within, upon, in and under the same, an electric distribution
system for transmitting and distributing electric energy for public and private
use. (emphasis added)

1. In order to avoid a dﬁplication of facilities between the Grantee

and other electrical franchises, the authority granted Capital

o Tingle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000
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Electric under this franchise is limited geographically to the
areas within the city described in the Area Service Agreement
dated July 5, 1973 executed by Capital Electric Cooperative,
Inc., and Montana-Dakota Utilities Co., as modified by
Amendment dated October 25, 1880, and any future
amendments to the Area Service Agreement agreed to by
Grantee and Montana-Dakota Utilities. The Grantee shall
enjoy all of the privileges and rights described in the Area
Service Agreement. If the Area Service Agreement and
Amendments thereto are canceled by either electric supplier
during the term of this franchise, all privileges, rights,
obligations and restrictions as therein stated shall continue to
apply to both Capital Electric Cooperative, Inc., and Montana-
Dakota Utilities Co. A copy of the Area Service Agreement

and Amendment are attached as Exhibits A and B to this

~ resolution.”

WHEREAS, after the grant of franchise, Capital and Montana-Dakota entered into
a letter agreement amending Area Service Agreement between Capital Electric
Cooperative, Inc., and Montana-Dakota Utilities Company on June 3, _1993. This
amendment incorporated into the Area Service Agreement the franchise requirement that
if the Area Service Agreement was “canceled by either Capital Electric Cooperative, Inc.

or Montana-Dakota Utilities Co. during the term of either party's existing franchise with the

T

oy

Tingle & Herigstad, P.C.

P.0O. Box 1000
Minot, ND 58702-1000
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City of Bismarck, North Dakota, that all of the privileges, rights, obligations, and restrictions
as contained in such July 5, 1873, Service Agreement, as amended, shall, notwithstanding
such cancellation, continue during the term of either party’s respective franchise with the
City of Bismarck to apply equally to both Capital Electric Cooperative, Inc. and Montana-
Dakota Utilities Co.” Capital Electric’s 20 year franchise is in effect until May 25, 2013.

WHEREAS, since the renewal of Capital Electric’'s franchise in 1993, additional
property contained in the Area Service Agreement has been annexed by the City of
Bismarck and electric distribution service has been provided to the annexed territories by
Montana-Dakota and Capital Electric in accordance with the Area Service Agreement.
Both parties have relied upon the Area Service Agreement with respect to investment,
building of facilities, installation, and provision of electric distribution services to new city
residents since 1973.

WHEREAS, Montana-Dakota sent a letter dated June 26, 2002, effective June 286,
2003, purporting to cancel the Area Service Agreement for all areas outside the City of
Bismarck. However, the terms of the franchise, as well as terms of the Area Service
Agreement, as amended, provides that all of the privileges, rights, obligations, and
restrictions as contained in the Service Agreement, as amended, shall notwithstanding
such cancellation, continue during the term of either party’'s respective franchise with the
City of Bismarck to apply equally to both Capital Electric Cooperative, Inc. and Montana-
Dakota Utilities Company. The grant of authority in Capital's franchise agreement
expressly provides that the franchise applies to the “. . . public grounds of the City as now,

or hereafter constituted”. . . (emphasis added). When territory is annexed into the City

JPringle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000

N AL L]



-

such territory stands just as any other property within the City, subject to the Area Service
Agreement, and Capital Electric’s franchise.

WHEREAS, the area known as “part of Boulder Ridge First Addition to the City”
which annexed to the City of Bismarck on April 12, 2005, is clearly within Capital Electric's
service area and Capital Electric has made the necessary investment in facilities to provide
electric service to this territory. Service to this area by Montana-Dakota would be a
wasteful duplication Qf services and interference with Capital's franchise.

WHEREAS Capital denies that the purported cancellation of the Area Service
Agreement “freezes” Capital's Service Agreement as growth of the City was clearly
contemplated and provided for in the grant of authority in Capital’s franchise.

THEREFORE, Capital Electric requests that the relief sought in to the Petition of
Montana-Dakota Utilittes Company be denied, and requests the City Commission
determine that:

1. Capital is authorized under its franchise to provide electric distribution service
within “part of Boulder Ridge First Addition to the City of Bismarck” as annexed to the City
of Bismarck on April 12, 2005.

2. Capital is authorized under its franchise to provide electric distribution
services to all other areas annexed to the City of Bismarck designated as Capital’s service
area as set forth in the Area Service Agreement, as amended.

3. Montana-Dakota is not authorized to provide electric distribution service to
Boulder that “part of Boulder Ridge First Addition to the City of Bismarck” as annexed to

the City of Bismarck on April 12, 2005.

a-)rmgle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000
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4. Montana-Dakota is authorized to provide electric distribution service to all
future territory annexed to the City of Bismarck designated as Montana-Dakota's service
area as set forth in the Area Service Agreement, as amended.

Dated this day {7% of September, 2005.

PRINGLE & HERIGSTAD, P.C.

By: ék%cﬁ@ Kaé&;(m/

Carol K. Larson - #04406

Attorneys for Capital Electric
Cooperative, Inc.

2525 Elk Drive

PO Box 1000

Minot, ND 58702-1000

(701) 852-0381

o Fringle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000
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BRIEF OF CAPITAL ELECTRIC COOPERATIVE, INC.
IN SUPPORT OF ITS REPLY TO PETITION
TO DECLARE ELECTRIC FRANCHISE RIGHTS
TO: THE BOARD OF CITY COMMISSIONERS OF THE CITY OF BISMARCK
Capital Electric Cooperative, Inc., hereafter “CEC”, hereby submits its Brief in
Support of its Reply to Petition to Declare Electric Franchise Rights.

NATURE OF THE PROCEEDINGS

This is a proceeding initiated by Montana-Dakota Utilities, Inc., hereafter “MDU”, to
deny Capital Electric Cooperative, Inc.’s franchised right to provide electric service to
property annexed in its designated service area on or after June 26, 2003.

Il.

JURISDICTION

Pursuant to N.D.C.C. § 40-05-01(57) the City of Bismarck has the power to grant
franchises, and to regulate the use of the same.

Chapter 49-03 of the N.D.C.C. grants to the North Dakota Public- Service
Commission the responsibility to resolve conflicting claims within electric service areas,
including unreasonable duplication of electric faciliﬁes within municipalities. A complaint
has been filed by CEC with North Dakota Public Service Commission seeking an order
restraining and enjoining MDU from constructing or extending its interfering line into CEC’s
franchised service area. The City of Bismarck does not have the right to amend or alter

its franchise with CEC without CEC's consent. The Courts have exclusive jurisdiction to

eringle & Herigstad, P.C.

P.0O. Box 1000

Minot, ND 58702-1000



- resolve contract disputes pursuant to the North Dakota Constitution, Article VI, Section 8.

FACTS AND ARGUMENT

- Capital Electric Cooperative, Inc. holds a twenty (20) year franchise with the City of
Bismarck for an electric distribution sysfem dated May 25, 1893, which grant of authority

- states in pertinent part as follows:

“Article Il. Grant of Authority. There is hereby granted by the City to the

__‘m} Grantee, subject to the conditions contained herein, the right and privilege
- ‘ to occupy and use the street, alleys and public grounds of the City as now,
: or_hereafter constituted, for the purpose of constructing, maintaining and
- operating, within, upon, in and under the same, an electric distribution
“&«} system for transmitting and distributing electric energy for public and private
: use. (emphasis édded)

- | 1. In_order to avoid a duplication of facilities between the
ﬂ, Grantee and other electrical franchises, the authority granted Capital
:\“’j Electric under this franchise is limited geographically to the areas
- _ within the city described in the Area Service Agreement dated July 5,
j 13973 executed by Capital Electric Cooperative, Inc., and Montana-
- | Dakota Utilities Co., as modified by Amendment dated October 25,
- 1990, and any future amendments to the Area Service Agreement
_. agreed to by Grantee and Montana-Dakota Utilities. The Grantee
- shall enjoy all of the privileges and rights described in the Area

«uPringle & Herigstad, P.C.
P.O. Box 1000
Minot, ND 58702-1000
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Service Agreement. If the Area Service Agreement and Amendments

thereto are canceled by either electric supplier during the term of this

franchise, all privileges, rights, obligations and restrictions as therein

stated shall continue to apply to both Capital Electric Cooperative,

Inc.. and Montana-Dakota Utilities Co. A copy of the Area Service

Agreement and Amendment are attached as Exhibits A and B to this
resolution.” (emphasis added). See Exhibits 1, 3 and 4.

Montana-Dakota Utilities, Inc. also holds a twenty (20) year electric distribution
franchise granted on May 12, 1987. This franchise grants to MDU the right to construct,
maintain and operate an electric»distribution system for public and private uses within the
City of Bismarck as then or thereafter constituted. See Exhibit 2. The eventuality of
annexation was, therefore, expressly provided for in CEC's franchise grant, as well as
MDU’s.

CEC and MDU are parties to an Area Service Agreement dated July 5, 1973. See
Exhibit 3. This agreement was the product of mutual negotiations between the parties.
The City was provided with a copy of the agreement, prior to its execution, on February 13,
1973. CEC and MDU en{ered into a letter agreemenf amending the Area Service
Agreement on June 3, 1993, agreeing to be bound to the service agreement through the
period of either parties’ franchise. See Exhibit 4. The City, exercising its franchise
powers, with the knowledge, and consent of CEC and MDU, adopted the Area Service
Agreement, and its amendment, as'its plan for the orderly development of Bismarck's

electric distribution system, by incorporating the Area Service Agreement into CEC's

=#Pringle & Herigstad, P.C.

P.0. Box 1000

Minot, ND 58702-1000
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franchise grant. MDU confirmed its agreement with the plan by executing the amendment
to the Area Service Agreement on June 3, 1983. MDU, CEC, and the City recognized the
need to avoid costly duplication of facilities for the primary benefit of the City of Bismarck,
and secondarily, to allow each electric provider to make appropriate long range plans to
serve Bismarck and its surrounding area.

MDU sent a letter to CEC dated June 26, 2002, to be effective June 26, 2003,
purporting to canéel the Area Service Agreement for all areas outside the City of Bismarck.
See Exhibit 5. However, the terms of the franchise, as well as terms of the Area Service
Agreement, as amended, specifically provides that all of the privileges, rights, obligations,
and restrictions as contained in the Service Agreement, as amended, shall notwithstanding
such cancellation, continue during the term of either party's respective franchise with the

City of Bismarck, to apply egually to both CEC and MDU. See Exhibits 1 and 4.

Since the renewal of CEC’s franchise in 1983, additional property contained in the
Area Service Agreement has been annexed by the City of Bismarck. Electric distribution
service has been provided to the annexed territories by MDU and CEC in accordance with
the Area Service Agreement. Both parties have relied upon the grant of franchise, and
upon the Area Service Agreement, with respect to investment, building of facilities,
i'nstal!ation, and provision of electric distribution services to newly annexed city residents.

CEC has provided electric service to the location in what is now known as Bouldér
Ridge since its line was energized on April 23, 1949, Original construction of 1-phase line
was completed in 1948. The line was converted to 3-phase in 1970, and the 3-phase was

rebuilt and upgraded, adding more capacity in 1997. The 3-phase circuit in Boulder Ridge

*'Pringle & Herigstad, P.C.

P.O. Box 1000

Minot, ND 58702-1000



- taps the CEC line and the circuit is ready to be energized by CEC. In addition, CEC and
% WAPA have invested $7 million in construction of the Ward Delivery Substation to prévide
e transmission service to North Bismarck. This Delivery Substation is expected to be
- completed in January, 2006. See attached Exhibit 6, consisting of four photographs of A)
:- CEC's facilities long the boundary of Boulder Ridge. CEC has a signed customer request
- : to provide service within Boulder Ridge.

= MDU has indicated its intention to serve Boulder Ridge. Such service by MDU will
- unreasonably interfere with the service or system of CEC. Itis believed that MDU intends
@’"“"; to infiltrate CEC's service territory by a half-mile of line to tie their system into Boulder
: Ri dée, Which ultimately requirés thefn to cross CEC’S power line. See Exhibit 7. CEC's
- facilities are the only facilities located on the property to be served, prior to MDU's
“'“ infiltration, the subject of this dispute. MDU has never provided electric service to this
: area. MDU's closest existing facility is approximately one-half (%2) mile (2,800 feet) from
- Boulder Ridge. CEC is able to extend service to the site through a shorter extension at a
" ) lower cost, which is a primary consideration of orderly and economic development. Service
- o by CEC is a natural extension of service from its existing facilities and will not result in
- checker boarding customers served by MDU and CEC.

) | \

- ARGUMENT

” The Bismarck City Commission, in exercising its franchise power, has developed
. a plan for the orderly development and provision of electric distribution service to the City
- ~ of Bismarck. This planis embodied in the CEC and MDU Area Service Agreement and is

.« Pringle & Herigstad, P.C.
P.0. Box 1000
Minot, ND 58702-1000



outlined for clarity of location in the “CEC-MDU Service Area Map”.

MDU now alleges that CEC's service area was somehow “frozen” in 2003 when they
purported to cancel a portion of the service agreement. See Exhibits 2 and 4. This
interpretation is contrary to the plain meaning of the amendment, and more importantly,
to the interpretation given by CEC, the City, and MDU for the past two years.

Since June 286, 2003, fifteen (15) subdivisions have been annexed to the City of
Bismarck in CEC's service area, and have been, and are served by CEC, pursuant to its
franchise. There has been no objection to CEC providing service to the annexed property
by either MDU or the City because they each recognized CEC's right to serve. CEC, as
well as MDU, have built fheir distribution systems in reliance upon the franchise granted
by the City of Bismarck, and the Area Service Agreement, which delineates CEC's and
MDU'’s respective service area. CEC has invested millions of dollars to fulfill its obligation
to serve North Bismarck.

When territory is annexed into the City such territory stands just as any other
property within the City, subject to the Area Service Agreement, and CEC and MDU’s
franchise. On April 12, 2005, the area known as “part of Boulder Ridge First Addition to
the City”, hereafter “Boulder Ridge”, was annexed to the City of Bismarck. Pursuant to the

grant of franchise, which incorporates the Area Service Agreement, Boulder Ridge is
located in CEC's service area. See Exhibit 3 Map and Exhibit 7.

MDU may argue that the Area Service Agreement is void based on the Eighth

Circuit Courts of Appeals opinion in Montana-Dakota Utilities Co., the Williams Electric

Cooperative Inc., 263 F 2™ 431(Eighth Circuit. 1959): This case can be distinguished from

. Pringle & Herigstad, P.C.
P.0. Box 1000
Minot, ND 58702-1000



the present case. The Area Service Agreement entered into by CEC and MDU in 1873,
was approved by the Bismarck City Commission and incorporated into CEC’s franchise
grant in 1993. It is not for the City Commission to determine whether the service
agreement outside the city limits is valid or not. That is a question only a court can resolve.
The City Commission of Bismarck had the power and authority to grant CEC its franchisey

Slhulier GRans’

designateg/and to anticipate annexation. MDU has no right to impair CEC’s rights under
the franchise. |

MDU has accépted all of the benefits of the Area Service Agreement since 1973.
MDU has developed its service area without duplication or interference by CEC. MDU and
CEC executed the amendment to the agreement to clarify each barty’s 'right to serve within
its designated service area, without costly duplication of services or interference by the
other electric provider. The City wanted an orderly plan for the development of electric
service to the City as now, or hereafter constituted, without costly duplication of service as
well. All parties got whét they bargained for, and the citizen of Bismarck have been well
served.

In 2005, the North Dakota legislature adopted 49-03-06 concerning service
agreement among electric providers. This statute permits electric providers to enter into
agreemeﬁts with other electric providers having adjacent or intermingled electric supply
facilities for the purpose of establishing service areas and designating service locations to
be served by each electric provider and provides anti-trust immunity that negotiates service

agreements in accordance with this section. However, it should be noted, that this new

 statute specifically states that “nothing in this chapter shall be construed to limit the

«Pringle & Herigstad, P.C.

P.0O. Box 1000
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- authority of a governing board of a city to exercise its franchise authority under Section 40-
:: 05-01." As a result, this current dispute with MDU over Boulder Ridge is not about the
- validity of the MDU-CEC Area Service Agreement. This dispute concerns whether the City
- Commission of Bismarck, in exercising its franchise authority, granted CEC the right and
: obligation to serve the areas annexed to the City within its service area. MDU was also
- granted the right and obligation to serve new areas of the City annexed into its service area
: as delineated on the map. Clearly, this was the City's intention for the orderly development
- of the City of Bismarck.

"’“ﬁ In reviewing and construing the franchise grant, the grant must be given a fair and
: reasonable interpretation. The practical construction of a contract by the parties is deemed
- of great, if not controlling, influence. A franchise is a contract which is entitled to protection
"“ of constitutional guarantees. It is not subject to alteration without the consent of the
: Grantee, unless the right to alteration has been reserved in the grant.

- V.

- CONCLUSION

,.,,.‘V"j The Bismarck City Commission has established the service areas between its two
= electric providers and deli neated those service areas into the CEC-MDU Service Area Map.
i Exercising its franchisé powers, the Commission has made its plan for the orderly
- development of the electric distribution system for the City of Bismarck. The City
b recognized the need to avoid costly duplication of services between its two electric
. providers. MDU and CEC assisted the Commission by working together to develop the
- Area Service Agreement. The plan has worked and orderly development has occurfed.
<

z | .
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- MDU has no right to deny CEC's right to serve property annexed into the City in CEC'’s
- service territory. The City had the power to grant CEC that right and did so in 1883. CEC's
- right to serve under its franchise cannot be impaired by MDU.

- RESPECTFULLY submitted this __%_ day of October, 2005.

PRINGLE & HERIGSTAD, P.C.

“ o dphot s
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Carol K. Larson - #04406
- Attorneys for Capital Electric Cooperative, Inc.
- Pringle & Herigstad, P.C.
- 2525 Elk Drive
g5 PO Box 1000
- Minot, ND 58702-1000

(701) 852-0381
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BEFORE THE

CITY OF BISMARCK

BOARD OF CITY COMMISSIONERS
Brief of Montana-Dakota Utilities Co. in Support of its Petition to Declare
Franchise Rights

SUMMARY

SRR ERE)

Montana-Dakota Utilities Co. (“Montana-Dakota”) petitions the Bismarck Board of

City Commissioners to declare the respective franchise rights of Montana-Dakota and

Capital Electric Cooperative (“CEC") to provide electric service within subdivisions
annexed to the City of Bismarck after June 2003 including “Part of Boulder Ridge First
Addition to the City of Bismarck” which was annexed to the City on April 12, 2005.
Montana-Dakota submits this petition because CEC contends its limited franchise
encompasses virtually every new annexed area to the City of Bismarck and that CEC is
the exclusive provider of electric service within those areas. CEC's interpretation of its
limited franchise is incorrect. CEC's franchise is geographically limited to those areas"
within the City as defined by a 1973 Area Service Agreement between Montana-Dakota
and CEC. This Agreement was cancelled effective June 2003 for all areas outside the
City. Therefore, CEC is not entitled to provide electric service within areas that are

annexed to the City after June 2003 unless it obtains an amendment to its franchise.

BACKGROUND

A background explanation of the Area Service Agreement and its incorporation

into CEC's limited franchise is important to the interpretation of the franchise.

e e e ' B e i T ¢
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TR EBRE

Rk EE TR ERRED

In the late 60's and early 70's, Bismarck experienced significant population
growth that resulted in expansion of the city limits. Within the newly incorporated
subdivisions were isolated customers served by CEC which began providing service in
the rural area outside Bismarck in 1948. At the time, Montana-Dakota held the sole
electric franchise to serve customers within the city limits. Because it did nbt hold a
franchise from the City, CEC was concerned that it would be required to turn over its
facilities and customers within the annexed subdivisions to Montana-Dakota. To
resolve its concerns, CEC sought to enter into a “gentlemen’s agreement” regarding
service areas. In a letter of March 10, 1958, CEC described its proposal to deal with
future growth under such an agreement:

In years to come, if the city should expand beyond these boundaries, |

would believe re-negotiations should be held and a new boundary

established.

(Appendix 1, p. 14) Montana-Dakota did not enter into the “gentlemen’s agreement”
because of concerns following an United States Eighth Circuit Court of Appeals hoiding

that such agreements were against public policy under North Dakota law. (Appendix 1,

p. 16) Montana-Dakota Utilities Co., v. Williams Electric Cooperative, 263 F.2d 431

(8" Cir. 1959). Unable to obtain a “gentlemen’s agreement” with Montana-Dakota, CEC
in 1961 sought a limited franchise from the City of Bismarck. In its application
transmittal letter, CEC explained the scope of the requested limited franchise in relation
to Montana-Dakota's existing franchise and service:

However, we recognize that the Montana-Dakota Utilities Company has

the right to expand with the city and therefore we are asking only for a

limited franchise whereby we can continue to serve our customers and the

areas between said customers and still aliow Montana-Dakota Utilities to
realize the benefit of most of the cities (sic) future growth.



(Appendix 1, p. 3) In a subsequent letter to City Attorney John A. Zuger, CEC further
explained the scope of its request:

We ask only that we be allowed to keep our service intact within the
present city limits and in future annexed areas.

Our Board of Directors have gone on record as recognizing Montana-
Dakota Utilities' right to serve private residential and commercial
customers in Bismarck and have always denied requests for electric
service from these customers which locate within the city and shall

continue to do so. It is only the customers we were serving prior to
annexation that we are asking authority to continue to serve. (Appendix 2,

p. 1)

CEC'’s franchise application was apparently not granted.

In 1965, the North Dakota Legislature passed the “Territorial Integrity Act” (“TIA")
at the request of the rural electric cooperatives to prevent public utilities from “cherry
picking” electric service customers in rural areas. As a result of the TIA, a public utility
such as Montana-Dakota can only extend its facilities outside the corporate limits of al
city if it obtains a Certificate of Public Convenience and Necessity (“PC&N") from the
North Dakota Public Service Commission.” If an adjoining rural electric cooperative files
an objection to the application, the Commission holds a formal hearing to determine
which supplier will be allowed to serve the location based upon a list of factors such as
who has the closest facilities and who can extend service at the least cost.

Although the TIA limited the ability of public utiliies to extend service outside a
city, public utilities still had an opportunity to grow because they were allowed to serve
customers in areas annexed by the city. In 1972, in a proceeding initiated be Montana-

Dakota, the North Dakota Supreme Court decided the case of Montana-Dakota Utilities

Co. v. Divide County School District No. 1, 193 N.W. 2™ 723 (N.D. 1972) which

' See North Dakota Century Code Chapter 49-03.
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addressed the provision of electric service in a newly annexed area to the City of
Crosby. The Court, recognizing that electric cooperatives are organized under North
Dakota law for the purpose of serving persons in rural areas, held that when a city
annexes territory that is served by a rural electric cooperative, the cooperative can not
continue to provide service in the annexed area without a franchise from the City:

Where a city receiving central station [public utility] service annexes
territory which is being served by an electric cooperative corporation,
persons within the annexed area become persons who are receiving
central station service and, under the charter of the electric cooperative
formed under the Act, these persons no longer qualify for membership in
the electric cooperative corporation for the purpose of receiving electric
service to their facilities located within the city.

TERERRERE

The Electric Co-operative Corporations Act allows an electric
cooperative to serve, in addition to its membership, an additional number
of persons not in excess of ten percent of the number of its members.
Section 10-13-03(1), N.D.C.C. However, where any such person resides
within or seeks service for facilities within a city defined as a rural area
which is receiving central station service, such person cannot be served
within the corporate limits, in the absence of a franchise, where such city
has in existence an ordinance prohibiting such service in the absence of a
franchise. 193 N.W.2d at 730.

=
Py
o~

(Appendix 3) Bismarck City Ordinance 10-11-01 prohibits operation of a utility system
within the City in the absence of a franchise.
In response to enactment of the TIA and CEC’s desire for a limited franchise to

serve its existing customers following the Supreme Court’'s ruling in Montana-Dakota

Utilities Co. v. Divide County School District No. 1, Montana-Dakota and CEC signed an

Area Service Agreement in July 1973 for the areas immediately surrounding the City of
Bismarck. (Appendix 4) The Area Service Agreement included a map with a line drawn
around the City of Bismarck approximately one-half mile outside the then existing city

limits. (Appendix 4, 5)
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The agreement allowed Montana-Dakota to obtain certificates of PC&N to serve
new customers within the Area Service Agreement boundary line without objection from
CEC. In return, Montana-Dakota would not apply for certificates of PC&N to serve
customers outside the Area Service Agreement boundary line without CEC’s consent.
The Agreement was also the basis for CEC to obtain its first limited franchise from the
City of Bismarck in August 1973 to comply with the Supreme Court's holding in

Montana-Dakota Utilities Co. v. Divide County School District No. 1, supra. This limited

franchise allowed CEC to serve its existing customers and future subdivisions of the
City that were outside Montana-Dakota's service area under the Area Service
Agreement. (Appendix 6)

The Area Service Agreement map was not intended to be a permanent boundary
of Montana-Dakota’s service area. Paragraph 11 specifically provided, as envisioned in
CEC's original proposal for an area service agreement, that if the Agreement was
followed in good faith, the boundaries of the Area Service Agreement would be modified
and moved as the City grew to allow for future development and growth for both
companies:

11. It is realized that the foregoing instrument will not cover all conditions

which may arise, but if followed in good faith by both parties, will
serve as a guide to future developments and growth for both
organizations, thus it is mutually agreed that this agreement will be
reviewed at least once every five years for the purpose of evaluating
its operation and to discuss possible modifications which may be
desirable to more efficiently carry out the intent of both parties.

Also, contrary to CEC's current position, the Agreement did not make CEC the

exclusive supplier of electric service outside the Area Service Agreement boundary line.

Rather, the Agreement simply recognized in paragraph 4 that CEC’s principal service



area would be the area outside the boundary line. Paragraph 1 of the Agreement
recognized, as CEC had previously acknowledged, that Montana-Dakota was the
principal supplier of electricity within the City and that Montana-Dakota should continue
to serve the City and new areas contiguous to the City. (Appendix 4) Paragraph 2
recognized that CEC was organized under the law to provide electricity to consumers in
rural areas not receiving utility service. The agreement acknowledged CEC should
continue service in rural areas and the areas within the City where it was already
providing service. (Appendix 4)

CEC's current position that its franchise, which adopts the Area Service
Agreement by reference, makes CEC the exclusive electric supplier in the newly
annexed areas contiguous to the City is directly contrary 1o the intent of the Agreement
as expressed in the above paragraphs. |f the parties had intended that CEC would
forever be the exclusive supplier of electric service outside the boundary line, the
parties would haveﬂ_ stated as much in a single sentence. Instead, they drafted the two
page agreement that described the respective roles of the companies in their traditional
service areas and provided for future modifications consistent with those traditional |
service areas.

Montana-Dakota and CEC certainly did not envision in 1973 that CEC would be
the exclusive electric service supplier in all areas outside the area service boundary line
that were subsequently annexed to the City. Based on the Supreme Court’s holding in

Montana-Dakota Utilities Co. v. Divide County School District No. 1, supra, CEC's ability

to serve customers in newly annexed areas was very limited in the absence of a

35



franchise from the City and an Area Service Agreément with Montana-Dakota.?
Montana-Dakota, which had just prevailed in establishing its right to provide service in
an annexed area to the City of Crosby, would not have voluntarily agreed to allow CEC
to be the exclusive electric supplier in future annexed areas of Bismarck, the largest
community Montana-Dakota served.

Upon expiration of its initial 20 year franchise in 1993, Capital Electric proposed a
new franchise which again included a geographic limitation tied to the Area Service
Agreement. The proposed franchise, however, added a provision that the geographic
limitation would be cancelled if the Area Service Agreement was cancelled.
(Appendix 7) This provision would have allowed CEC to serve all existing and future

areas of the City if the Area Service Agreement was cancelled. This provision was not

adopted by the City Commission. Instead, the franchise accepted by the City includes a
provision agreed upon by Montana-Dakota and CEC as an amendment to the Area
Service Agreement, that if the Area Service Agreement is “canceled by either electric
supplier during the term of this franchise, all privileges, rights, obligations and
restrictions as therein stated shall continue to apply to both Capital Electric Cooperative,
Inc., and Montana-Dakota Utilities Co.” (Appendix 8 and 9) This provision assured that
if the Area Service Agreement was cancelled, the parties would coﬁtinue to recognize
the respective service areas within the City to prevent chaotic duplications of
established facilities and service areas within the City. The preface to the Area Service
Agreement amendment states that the amendment only applied to the service areas in

the City of Bismarck. (Appendix 8) The provision did not mean, and Montana-Dakota

2 Under North Dakota law and the holding in Montana-Dakota Utilities Co. v. Divide County School District No. 1,
supra, electric cooperatives could only serve annexed areas as nonmembers of the cooperative.
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m would not have agreed to a provision, that all areas outside the boundary line would be

CEC's exclusive service area if the Area Service Agreement was cancelled. Again, if

such had been the intent of the franchise and the amendment, it could have been stated

in a simple sentence.

As stated earlier, the Area Service Agreement provided that if it was followed in
good faith, the boundary line was to be modified as the City grew to provide Montana-
Dakota with the opportunity to serve new areas that were natural extensions of its
electric distribution system. CEC, however, has refused any meaningful modifications
to the boundary line. In June 2002, Montana-Dakota cancelled the Area Service
Agreement for all areas outside the City pursuant to its terms effective 12 months from
the date of the notice. (Appendix 10) As provided in the franchise and the amendment
to the Area Service Agreement, the Area Service Agreement continues to govern the
service areas that were within the City at the time of the cancellation. Accordingly,
Montana-Dakota has continued to honor the Area Service Agreement for areas that
were annexed to the City before June 2003 and has foregone opportunities to extend its
facilities to new customers inside the City that are within CEC’s service area.

CEC, however, contends the Area Service Agreement also governs the scope of
its franchise for areas that were outside the City when the Agreement was cancelled.
Under CEC's interpretation, areas annexed to the City after the effective date of the
cancellation are part of CEC’s franchise. This interpretation effectively makes CEC the
exclusive provider of electric service in the annexed areas to the City of Bismarck.
CEC's interpretation provides a nonsensical result that the Area Service Agreement

could not effectively be cancelled for areas outside the City even though the Area -
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Service Agreement, the 1993 amendment to the Agreement, and CEC's franchise
recognize that the Agreement could be cancelled. CEC made a similar argument in a
recent case before the Public Service Commission in which CEC objected to Montana- -
Dakota’s application for a Certificate of PC&N to serve a new customer located outside
the City limits and outside the Area Service Agreement boundary line:
If this area becomes a part of the City, it will be in the Capital Electric
service area as part of the Capital Electric limited franchise with the City of
Bismarck. Even if it does not become part of the City, it is in the rural
Capital Electric service area and in the area in which Capital Electric has

invested heavily. Post Hearing Brief of Capital Electric Cooperative, Inc.,
NDPSC Case No. PU-04-560.

In an order issued on June 8, 2005, the PSC rejected CEC's position and
awarded a Certificate of PC&N to Montana-Da'ota. (Appendix 11) Montana-Dakota's
service to this customer demonstrates why the Area Service Agreement can no longer
apply to define franchise rights in areas annexed to the City after the Area Service
Agreement was cancelled. Under CEC's interpretation, if this new customer location is
annexed to the City, it would become part of CEC’s existing franchise even without an
amendment to its franchise. CEC would be the exclusive provider of service to this
customer notwithstanding that Montana-Dakota was serving the customer under a
Certificate of PC&N from the Public Service Commission prior to annexation. This
interbretation is contrary to the TIA which prohibits such interference.

CEC’s interpretation could also result in situations in which CEC would hold a
franchise to serve customers that it is prohibited by law from serving. North Dakota law
allows rural electric cooperatives to be organized for the purpose of furnishing electric
energy to persons in rural areas who are not receiving central station service. N.D.C.C.

§10-13-01. A rural area is defined as any area not included within the boundaries of an



incorporated city with a population greater than 2,500. An area that is annexed to the
City is no longer a rural area for purposes of determining CEC’s right to serve
customers as members unless CEC had previously initiated service in the area. In the
event of such an annexation, CEC would be prohibited by law from serving customers
as members in such a subdivision annexed to the City. Although cooperatives are
allowed to serve customers as non-members in such a situation, the number of such
non-members is limited to 10 percent of the cooperative’'s total membership. In
addition, Capital Electric’'s bylaws prohibit it from providing service to non-members.
(Appendix 12) Accordingly, CEC would be prohibited from serving customers in such
undeveloped areas annexed to the City even though it interprets its franchise to make it
the exclusive electric supplier in these areas.

Finally, while CEC contends the Area Service Agreement remains effective for
establishing the rights and obligations of the parties, CEC refuses to recognize its
obligation to negotiate modifications to the Agreement to reflect the growth of the City.
CEC can’t demand continued enforcement of one part of the Agreement while refusing
to abide by the other part of the Agreement that would allow Montana-Dakota to supply
service to new growth areas.

REQUESTED RELIEF

Currently there are very few undeveloped areas within the boundary line of the
former Area Service Agreement. (Appendix 13) Adoption of CEC's interpretation of its
franchise would effectively result in Montana-Dakota being unable to serve any newly
annexed areas to the City even though it and its predecessors have been serving the

City with electric service since 1895. Instead, CEC which was created, exists under the

10
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law, and receives favorable tax, regulatory, and finance treatment for the purpose of

serving rural areas without public_utility service, will become the exclusive provider of

electric service in all the new urban subdivisions to the City. At the same time, it
continues to be the primary supplier of electricity to new rural subdivisions and other
new customers outside the City. Montana-Dakota does not believe this was the result
intended when the City granted CEC its limited franchise, nor does Montana-Dakota
believe such a result is in the best interests of the City.

As a consequence of CEC's refusal to modify the Area Service Agreement to
reflect the growth in the City of Bismarck, and its assumption of service in newly
annexed areas, CEC is capturing the vast majority of new electric customers in
Bismarck and its extra territorial zoning area. Moreover, CEC’s market share of such
new customers is increasing. Of a total of 541 residential and commercial building
permits issued in 2004 for Bismarck and its extra territorial zoning area, CEC supplied
electric service to 357, or 66 percent, of those locations. Through September 20, 2005

CEC supplied electric service to 319 of 385, or 82.8 percent, of the locations for which

residential and commercial building permits were issued for the same areas.

2004 Residential and Commercial Building Permits
Inside City Limits Extra Territorial Total
Number Percent Number Percent Number Percent
MDU 184 50.3 0 0 184 34.0
CEC 182 49.7 175 100 357 66.0
TOTAL 366 100 175 100 541 100.0
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2005 Residential and Commercial Building Permits

Inside City Limits Extra Territorial Total
Number Percent Number Percent Number Percent
MDU 65 304 1 0.6 66 17.2
CEC 149 69.6 170 99.4 319 82.8
TOTAL 214 100 171 100 385 100.0

Growth in electricity sales tells a similar story. In a year-over-year comparison of
electricity sales growth for each of the suppliers in the Burleigh County area since 2000,
CEC'’s electricity sales have grown at an average annual rate of over six percent while
Montana-Dakota’s sales have grown at an average annual rate of less than one

percent.

PERCENT CHANGE IN ELECTRIC SALES
YEARS CEC MDU
2000-2001 9.1 3.6
2001-2002 6.9 1.8
2002-2003 7.3 1.8
2003-2004 1.6 (4.3)
AVERAGE 6.2 percent 0.7 percent

Montana-Dakota has sought negotiation of a new Area Service Agreement with

CEC under recently enacted legislation authorizing such agreements subject to
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approval by the Public Service Commission. Those efforts have been unsuccessful.
The parties are currently disputing the right to serve Part of Boulder Ridge First Addition
to the City of Bismarck as annexed on April 12, 2005. Montana-Dakota believes Part of
Boulder Ridge First Addition is within the scope of its franchise and outside the scope of
CEC's franchise because the area was annexed after the Area Service Agreement was
cancelled for areas outside the City. Based on that belief, Montana-Dakota extended
electric distribution lines into the subdivision. After being served with Montana-Dakota’s
petition for a declaration of franchise rights, CEC nonetheless extended its facilities into
the subdivision. As a result, there are duplicate sets of electric distribution facilities in
the subdivision. This is the situation the City Commission sought to avoid when it
issued CEC's limited franchise.

Montana-Dakota requests the City Commission to determine that the Area
Service Agreement defines the scope of CEC's franchise for areas that were within the
City at the time the franchise was issued as well as for areas annexed to the City prior
to cancellation of the agreement for areas outside the City. Because the Area Service

Agreement did not apply to areas outside the City limits after its cancellation in 2003,
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areas annexed to the City after June 2003 are not included in CEC'’s limited franchise.v
Accordingly, CEC is not allowed to provide electric service in those subdivisions unless
the City grants an amendment to CEC’s franchise to include the newly annexed areas.
Although the issue is not presently before the Commission, Montana-Dakota
believes that any amendments to CEC's limited franchise should be consistent with
CEC'’s statutory purpose of providing service to members in rural areas who do not

have access to utility service. In that regard, Montana-Dakota believes any franchise

13
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amendments should be limited to those portions or subdivisions actually served by CEC
with existing customers. Indeed, these are the only areas that CEC said it was seeking
it serve when it first applied for a franchise in 1961. Future growth within those portions
of annexed subdivisions, as well as continued growth in rural subdivisions, will provide
CEC with an opportunity to grow its business comparable to Montana-Dakota’s
opportunity to grow its business within the remaining portions of new subdivisions
annexed to the City. In this manner, both parties will have an opportunity to equitably
participate in supplying electric service to customers in and around the City of Bismarck.

CONCLUSION

For the reasons described above, Montana-Dakota petitions the Commission to
declare that CEC’s franchise is limited to the areas defined by the Area Service
Agreement that were within the City of Bismarck at the time the Area Service
Agreement was cancelled for areas outside the City in June 2003. “Part of Boulder
Ridge First Addition to the City of Bismarck” was not a part of the City at the time the
Area Service Agreement was cancelled for areas outside the City in June 2003.
Montana-Dakota further requests the Commission to declare that CEC is required to
obtain an amendment to its franchise in order to serve any areas annexed to the City

after June 2003.
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Dated this 5" day of October, 2005

S

Respectfully submitted, |
Montana-Dakota Utilities Co., a Division of
MDU Resources Group, Inc.

Paul K. Sandness

General Counsel

Daniel S. Kuntz

Senior Attorney

MDU Resources Group, Inc.
918 East Divide Avenue
P.O. Box 5650

Bismarck, ND 58506-5650
(701)222-7612

Pearce & Durick

Patrick W. Durick

Jerome C. Kettleson

314 East Thayer

P.O. Box 400
Bismarck,-.ND 58502-0400
(701 ),223- %O

N / J»L/ |

1 v

Attorneys for Montana-Dakota Utilities Co.
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The Montana-Dekoza Uriliries Lo, (hereinafter referred tc ac the Company) znd
Cspirtal Elecrric Cocperetive, Inc,, (herTeln afrer referved to g5 the Cooperative),
in an earnest and sincere efforr to aveid nxiCundEICtar.ding and diszgreement over

sery &nd costly du-

ti

ceas to be served by each party and to further evoic unneces
11:atlon of facilitvies, agree to the following general condil

1. Since [he.Compan),' is and has been the principal supplier of electricity to
rhe z2Tes encompassing the city of Bismerck, both paerties zgree that the Compeny
should continue to serve this area and new areas contiguous to the city zs fur-
ther stipulated znd identified in this agreement.

2. The Cooperstive orgenized uncer the laws of the state cf North Dakota to
supply electricity to consumers in Tural zreas who are nor Teceiving cerntrzl
ctztion service as icdentified by law, théreby, both perties agpree the Cooperative
should continve such service in Turzl sress znd other zrveas that zre stipulated

and identified in this egreement.

3. The parties hereto, recognize their obligation to avoid any duplication of
facilities in order to provide electric service as eificiently end economically
a5 possible to the public and to the Cooperative's members,

-~
4, 1t is sgreed that the interests of the consumer can best be met by providing

that the Company serve these consumers within the area bounced by the heavy dashed
black line on the attached map, which shall be made a sert of this agre:ment, @_5__-,,-,—:11

25 any new Co copsumers _who come mto_rhat grea and that the Cooperative will comn

‘tinue to serve ifs present consuneTrs within the heavy dashed black line v:Dd will

" serve new consumeTs within the heavy dashed plsck linme omly under conditions fuerther

stipulated in this zgreement. The principzl service area of the Coopera ti-ce will
be that srea wnich lies ovtside the hzavy dashed black line. The z2gresment shall
zpply only to zres described by the mep.

o~ . :
5, In the event there is meed for either party to this zgreement Lo seive a pros-
. pective comsumer lotated inthe asresa served by the other party, such service shall

be supplied only with the written comsent of the other party, provided thet svch
individual exception shall not in any way zlter the baS"C intentions of the P«:It]_es
thet each shall serye or offer service to the nEW cohsumers within theiT rTespective

Service areas.

6. In the eveat it becomes necessary or desirable to trade or sell electric
facilities owned by either party, the selling price for such facilities shall

be &n amount egual to three times the gross annuval Tevenue received from the prop-
erty during the highest revenue year of the past 5 years. Only the existing
ferilities of value in s2rving customeT by purchssing party shall be sold. Bal-~
ance of facilities shall be disposed of as enumerated in Section 7.

7. It is mutuvally agreed that in the event thet either party will terminate ser-
vice to a conswmer or consumers which it hes served and it is necessary that one
party remove its fzcilities from such an area, the other psrty will shere the
1er. oval costs of gdirect labor, plus 257 and only in an amount equsl to one-half
the total labor costs for removing such facilities,
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i It £s mutually egreed by both paries thet esch will continue to serve cus-
T romers it now has-within the boundaries of the other paTtty ag stipviazed angd {den-

N

‘tified in the agreement. Such customer identification shell be from the books
znd records of each of the parties a&s of dzte of signing of this &

an exchange of customers €an be agreszd vpon by both perties and to
tion.cf the consumer orf consumers, such an exchange can be made,

9, This agreement will in no way affect the Company's or CoopeTative's needs
or plans to construct transmission line facilities for the purpose of providing
sdeauvate electric power for the consumeTs in the area it serves.

10, This agreement is subject to approval, order, and other actions of the Pub-
lic Service Commission of North Dekota or sny other governmental agencies or
bodies having jurisdiction Over tranctactions and service herein covered,

11, It is realized that the foregeing instrument will not cover all conditions
which may arise, but if followed in good faith by both parties, will serve as
2 guide to furure developments and growth for both orgenizations, thus it is
mutually egreed thet this zgreement will be reviewed at least once every five
vears for the purpose of evaluating its operation and to discuss possibie mod-.
ificatiens vhim}a may be desireble to more efficiently carry out th€ intent of
botht perties, j

12 This zgreement shell remain in force from the date hereof until cazncelled
by either party by giving twelve month's written notice to the other Farty of
such cancellation,

CLPITAL ELECTRIC CDOPZRATIVE, INC

0 S a2
ﬁ‘dkp/h j] ,%7%//’0/,/4/:’:/37
' “Presicent

ATTEST: \j/ Ci%{‘v/g%
_ , N
‘Zr' % A~ /. -

Secretary Secretary
Dl 5 775 Q//M» Z R 7 TE
e Date // Date
SEAL
(SEAL) (SEAL)
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LETTER AGREEMENT
AMENDING SERVICE AREA AGREEMENT
BETWEEN
CAPITAL ELECTRIC COOPERATIVE, INC.
AND
MONTANA-DAKOTA UTILITIES CO.

It is intended by the parties herero to amend the July 5, 1973, Area Service
Agreement, as amended, berween Capital Electric Cooperative, Inc. and Montana-
Dakota Uriliries Co., which agreement sets forth and describes the sgervice
areas in the City of Bismarck, North Dakora, ro be served by Capital Elecrric
Cooperative, Inc., and describes the service areas in the City of Bismarck,
North Dakota, to be served by Montana-Dakora Utilities Co.

It is agreed and understood that in rhe event that the said Service Agreement

of July 5, 1973, as amended, is canceled by either Capital Electric Cooperative,
Inc. or Montana-Dakora Utilities Co. during the term of either party's existing
franchise with the City of Bismarck, North Dakota, that all of the privileges,
rights, obligations, .and restrictions as contained in such July 5, 1973, Service
Agreement, as amended, shall, notwithstanding such cancellation, continue during
the term of either party's respective franchise with the City of Bismarck to
apply equally to both Capital Electric Cooperative, Inc. and Montana-Dakota
Urilities Co. '

AGREED TO and made a part of the 1973 Area Service Agreement this

RS day of (] U@ , 1993,
/

CAPITAL ELECTRIC COOPERATIVE, INC. MONTANA-DAKOTA UTILITIES CD., a

division of MDU RESOURCES GROUP, INC.
/[deﬂ Q%AJ
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?' MONTANA DAKOTA

ITIES CO

A Dms:an of MDU Resources Groug, Inc

400 Nortn Fourlh Streei
Bismarck, ND 58501
{701} 222-7900 J————

RECEIVED
IN T

anu:w;.{..g;_\—.r_.gg_‘ 4

CAPITAL ELECTRIC CO-op

June 26, 2002

Capital Electric Cooperative, Inc.
PO Box 730
Bismarck, ND 58502-0730

Re: Area Service Agreement Dated July 5, 1973 and Amendments

Gentlemen:

Pursuant to paragraph 12 of the Area Service Agreement dated July 5, 1973 and amendments
thereto between Montana-Dakota Utilities Co. and Capital Electric Cooperative, Inc., relating to
electric service at Bismarck, North Dakotia, Montana-Dakota hereby give 12 months written
notice from the date hereofl of Agreement cancellation for all areas covered by the Agreement
outside the city limits of Bismarck and thereby not covered by Capital Electric’s limited c] ectric

franchise from the City ol Bismarck.

Sincerely,

C Wayne F oX
President
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ORDINANCE NO. 3183

. AY ORDINANCE GRANTING 10 CAPITAL ELECTRIC COOPERATIVE, INC., A COOPERATIVE, IT'S SUCCZSSO:

AD ASSIGS, THE FRANCHISE AND RIVKT 10 CONSTRUCT, MAINTAIN AND OPERATE, WITEIN AND U?0.,
IR AiID UNDER THE STREETS, ALLEYS, AND PUBLIC GROUNDS OF THE FOLLOVING ADDITIONS AND SUB-
DIVISIOIS: TYLER'S FIRST SUBDIVISION, WESTON FIRST ADDITION, SWEEBEY ADDITION, BOUT2JYS
22070 ADDITIOR, CAMRUD-FOSS FIRST ADDITION, INTERSTATE CONMERCIAL PARX PIRST ADDITION,
RZPLAT OF PART OF TIBESAR'S FIRST SUBDIVISION, CASEY COM:ERCIAL PARK, CITY PARK PROPZATY
MWk T SECTION 35 139 N 80 ¥, GUSSNER INDUSTRIAL TRACTS ScCOND DIVISIOB, GUSSNER INDUSTRI
TRACTS FIRSTI DIVISION, AIRPORT ROAD ADDITION, COLONIAL ESTATES ADDITION, LIBCHTY ADDIZi0:,
AIRPORT EXPIESSWAY ADDITION, WACHTER'S THIRD ADDITION, AAD CITY PA2X PROPERTY Stk Sty SZC”
8-138 K 80 ¥, IN THE CITY OF BISMARCK, AN ELECTRIC DISTRIBUTION SISTEM FOR TRANSMITTIIG A..
ISTRIBUTING ELECTRIC ENERCY FOR ALL PUBLIC ARD PRIVATE USE UNDER TERMS AND CONDITICIS SEC
FCRTH IN SzBY/ICE AREA AGREEMENT SIGNED BY CAPITAL ELECTRIC COOPERATIVE, INC., AND MOITAAA-

DAZOTA UTILITIES DATED JULY 6, 1973.
BE IT ORDAINZD BY THE BOARD OF CITY COMMISSIONERS OF THE CITY OF BISMARCK, NORTH DAXOTA:

Seation 1. For convenience, herein, said municipal corporation is designated ard reje:
20 as Municipality” and Capital Electrie Cooperative, Inc., is designated and referred tc
nopantee”. Any reference to either includes their respective successors and assigns.

Section 2. There is hereby granted to Capital Eleciric Cooperative, Inc., a cooperciz:
Crcrtee, its successors and assigns, subject to the limitations herein stated, the right a»
frarehise to occupy and use the streets, alleys and public growunds of the mmgépality as
now, or hereafier constituted, for the purpose of constructing, maintaining, operatirg,
witain, upon, in arf under the same, an electric distribution systam for transmitting cng
disiributing elecinic energy for all public and private uses.

Section 3. Grantez shall maintain an efficient distribution system for furnishing
gilactric energy jor public and private use during tventy-four (2¢) hours of each day at
suck reasonable rates as may be promuloated under the law, and under such regulations as
mzy be approved by ihe Public Service Commigsion of the Sicte of Ecrth Dakota.

Section 4. This franchise shall not be exclusive and shall mot be consirued to prever::
the Municipality from granting to any other party the right to use the sireets, alleys, ar<
public grounds of the Municipality for like purposes.

Section 5. The mmicipality reserves any right it may have, under its police power or
othervise, to control cnd regulate the use of said streets, alleys and public grounds by
the Crantee, and any construction, reconsiruction, or relocation occasioned by a change
in streets, alleys or public ways shall be ai Crantee's owm expenss for its property.

Section 6. Crantee shall indemmify and save and hold the Municipality harmless from
all loss or darmage due to suits, judgments, claims or demands whatsoever caused by Grantee 's
negligence in the consiruction, installation, and maintenance of iis distribution system in
the streets, alleys ard publie grounds of the mmnicipality. .

Section 7. Crantee shall have the right with the approval of the Municipality to assicgr

this franchise to any person, association, or corporation, but all the obligations of the
grantee hereunder shall be binding upon its successors.
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: Seotion 8. Future additions or subdivisions amezed to the eity that fall within th
ssrvice crea of the Crantes as outlined in the Service Area Agresmant Detween Nontara-
Dakota Utilities and the Crantee dated July §, 1973, tke Crantes will enjoy all rights o,
franchise heretofors granted.

Section §. Within thirty (30) days after passage and final approval of this Ordinan
Crantes shall file with the clerk or auditor of the municipality, its written acceptance
this frenchiss.

Section 10. This franchise shall continue and remain in full force and effect for a
periad of tuenty (20) years from the date upon which this ordinancs shall become effsciiL
as provided dy lav.

Pirst reading: August 1, 1973
Second reading: August 14, 1973
Firal passage and adoption: August 14, 1973
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STATE OF NORTH DAXOTA)
COUNTY OF BURLEIGH 3 *

I, Tom Bcker, do hereby certify that I am the duly. appointed, qualified and acting
City Auditor of the City of Bismarck, North, and that the attached is a full, true and
correct copy of Ordinance No. 3183 as adopted by the Board of City Commissioners at its
regular meeting of August 14, 1973 relating to the franchise of Capital Electric
Coozerative, Inec.

IN WITNESS WHEREOF, I have hereunto set my hand and the seal of the City of Biemcrek,
Rorth Dakota this 15th day of August, 1978,
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S RESOLUTION
A  Resolution granting to Montana-Dakota Utilities Co., 2

division of MDU Resources Group, Inc., a Corporation, its successors
and -assigns, the franchise and right ¢to construct, maintain and
operate, within and upon, in and under the streets, alleys and public
grounds of the City of Bismarck, North Dakota, En eléctri:
distribution system for transmitting and distributing electric energy
for public and private use. ‘ ]

WHEREAS, pursuent to law the City has the power to ogrant a
non-exclusive franchise for a term of no more than twenty years; and,
WHEREAS, pursuant to city ordinance the City may grant a
franchise, by resolution, following public hearing; and,
WHEREAS, on the 12th day of May, 1%87, a public hearing was
held by the EBcerd cf City Commissicners; and,
WHEREAS, it is in the public interest that a franchise be granted
to Montana Dakota Utilities Co., a division of MDU Resources Group,
Inc., for an electric distributicn system.

NCOW, THEREFORE, BE IT RESOLVED by the Ecard of City Commissicners
of the City of Blsmarck, North Dakota:

Article I. Definitions. 2s used herein, the Zfollowing words
and terms are defined as follcows:

1, "City"” means the City of Bismarck, North Dzkoia.
2. "Franchise”™ means all of the rights and obligations
extandad by City to Gra'tee herein
3. "Crzntes" mezns  Meontana-Dakota Utilities Cc a
ie .,
division of MDU Resources CGroup, Inc.

Article II. Grant of Zuthority, nere 1s hereby granted by
the City to the Grantee, subject to tnhe condltlons contzined herein,
the right and privilege to occupy and use the streets, alleys and
public grounds of the city as now, or hereafter constituted, for the
purpese of constructing, mainteining and cperating, within, upon, in
and under +ihe same, an €lectric distribution system for transmitting
and distributing electric enercy Zfor public and private use.

Article 1III. Grazntee's OCblicaticne, Grantee shall maintzin
an efficient distribution system Ior Ifurrnishing electric ensrgy fo
public and private use at such reasonable rates as may be approved bv
the Public Service Commissicn of the Sta+te of North Dzkotz and urder
such crders, rules cr regulaticns as may e issued by any foaderal cr
state agency having jurisdiction thereor,
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Article IV. Non—-Excluesive Grant. Thic fraznchice chall nos
be exclusive and shall not be construed to prevent the City from
granting to any other party the right to use the streets, alleys and
public grounds of the City for like purposes.

Article V. Compliance With Laws and Ordinaznces, »rantee shall
at all times durirg =he life of <this Iranchise comply with all
eapplicable laws and ordinances of the City.

Article VI. Reservation of Rights. City reserves any right
it may have, under 1ts police power or otherwise, to control or

regulate the use of the streets, alleys and public grounos by Grantee,
and to enact all ordinances necessary and proper in the exercise of
that power. City also reserves the right, pursuant to state laws and
rules and regulations of the Public Service Commission and the City's
BEome Rule Charter, es such charter may be amended from time to time,
and City ordinances as such ordinances may bLbe amended from time to
time, to impose, by ordinance, a reasonable franchise tax for revenue
purposes applicable to all franchises of like kind.

Article VII. Conditions on Strest Occupancy.

1. All transmission and distribution structures, lines and
eguipment erected by the Crantee within the City shall be so
located as to cause minimum interference with the proper use of
streets, alleys and other public ways and places, and to cause
minimum interference with the rights or reazsonable convenience of
property owners who adjoin any oI the said streets, allevs or
other public ways and places. Wnerever ZIeasible and practical,
rew transmission lines, &nd existing lines whenever they are
modernized, upcrzced or extensively rehzabilitated, =
placed underground, or they shall be constructed in a manner that
causes mirnimum interference with the lancdscape or appez

Fa c.‘&.—~v
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, 2. In c2se of zany disturbance c¢I pavement, csidewalk,
driveway or other surfacing, the Grantee shall, at its cwn cost
and expense anéd in a manher apprceved by the City Engineer,
replace and restore all paving, sidewalkX, driveway or surface of
ny street or alley disturted, in as cood condition as befcre
said work was ccomenced, and shall maintain the restoration in an

approved conditien for a period of six years.

e

nt that at any time during the periocd cf this
© shall lawfully elect to alter, or change the

a trzet, alley or other public way, the Grantee,
sonable notice by the City, shall remcve, relay &nd
{ ] zbles, underground conduits, manholes
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4. The w©rzntee shall not place poles or other fixtures
nterf with anv electric 1licht, water

r 2s to interfere with
nd public ways.
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5. The Grantee shall, on the reguest of any person holding
a building moving permit issued by the City, temporarily raise or
lower its wires to pn*m*t the meoving of building expense

b o Thg
ings, he
of such temporary removal, raising or lowering of wires chall be

paid by the person reguesting the same, and the Grantee shall
have the authority to recguire such payment

in advance. The
Grantee shall be aciven not less thon forty-eight hours advance
notice tc arrance Sor such temccerary wire changes,
Article VIII. Irzurance and Indemnificstion. Grantee shall
maintain, at all times curang the

term oI the franchise,
insurance, insuring Grantee and the City

losses or claims of any nature arising out of Grantee's operations
under the franchise, in the minimum amount of §$500,000. A copy of the
policy shall be filed with the City &t the time of acceptance of th
franchise, along with evidence o¢f payment

copies of endorsements, and notices of cancellation or non-renewal,
during the term of the franchise. Grantee agrees to protect and save
harmless City from any claims for damages or injuries resulting from
Grantee's operations under the franchise, and to defend and indemnify

City acainst all claims, acticons, proceedings, costs, damages and
liabilities, including attorneys fees.

ll:blllty
eagainst anv and all damaces,

of reguired premiums and

Erticle IX. Assignment. Grantee may assign this franchise
to another party or corporation, subject to all obligations of the

Grantee hereunder, with the consent of the City, which mavy not be
unreasconably withheld.

Article X. Zcceptance. Within thirty days &after Grantee is
notified of edoption of this Resolution, Crantee shall file with th
City Auditor lts written acceptance of this franchise, subjeci to all
of its terms and conditions,

article ¥XI. Term. This franchise shall continuve and remzain
in full force ané etffect for a period cof twenty years from the date
vpon which it is :cce:t:c by the Crantese,

2dopted this 12th day of May, 1987

Schlenker, do hereby certify that I am the duly
bt and acting Deputy City 2uditor of the City of
smarck, North Dzkota, and that the attached is a full, true and
orrect copv o0f the resolution adopted by the Board of City
Commissicners at its meeting of May, 12, 1987,

IX WITNESS WHEREQF, I have hereunto set my hand and the seal
of the City of Bismarck, North Cekota, this l4th day of May, 1%87.

™
TEAL) / "
(... LJ; o7
Dennis Schlenker, Deputy City Auditor

Bismarck, North Dakota v LT
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RESOLUTION

A Resolution granting to Capital Electric Cooperative, 1Inc., a
corporation, its successors and assigns, the franchise and right to
construct, maintain and operate, within and upon, in and under the
streets, alleys and public grounds of the City of Bismarck, North
Dakota, an electric distribution system for transmitting and
distributing electric energy for public and private use.

WHEREAS, pursuant to law the City has the power to grant a
non-exclusive franchise for a term of no more than twenty years; and

WHEREAS, pursuant to city ordinance the City may grant a franchise,
by resolution, following public hearing; and

WHEREAS, on the 25th day of May, 1353, a public hearing was held by
the Board of City Commissioners; and

WHEREAS, it is in the public interest that a franchise be granted
to Capital Electric Cooperative, 1Inc., for an electric distribution

system.

NOwW, THEREFORE, BE IT RESOLVED by the Board of City Commissioners
of the City of Bismarck, North Dakota:

Article 1I. Definitions. As used herein, the following words and
terms are defined as follows:

1. "City" means the City of Bismarck, North Dakota.

2. "Franchise" means all of the rights and obligations
extended by City to Grantee herein.

3. "CGrantee" means Capital Electric Cooperative, Inc.

Article 1II. Grant of Authority. There is hereby granted by the
City to the Grantee, subject to the conditions contained herein, the
right and privilege to occupy and use the streets, alleys and public
grounds of the City as now, or hereafter constituted, for the purpose
of constructing, maintaining and operating, within, upon, in and under
the same, an electric distribution system for transmitting and
distributing electric energy for public and private use.

1. In order to avoid a duplication of facilities between the
Grantee and other electrical franchises, the authority
granted Capital Electric under this franchise is limited
geographically to the areas within the city described in
the Area Service Agreement dated July 5, 1973 executed by
Capital Electric Cooperative, Inc., and Montana-Dakota
Utilities Co., as modified by Amendment dated October 25,
1990, and any future amendments to the Area Service
Agreement agreed to by Grantee and VJNontana-Dakota
Utilities. The Grantee shall enjoy all of the privileges
and rights described in the Area Service Agreement. If

1A
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the Area Service Agreement and Amendments thereto are
canceled by either electric supplier during the term of
this franchise, all privileges, rights, obligations and
restrictions as therein stated shall continue to apply to
both Capital Electric Cooperative, Inc., and
Montana-Dakota Utilities Co. A copy of the Area Service
Agreement and Amendment are attached as Exhibits A and B
to this resolution.

Article III. Grantee's Obligations. Grantee shall maintein an
efficient distribution system for furnishing electric energy fcr public
and private use at such reasonable rztes as may be approved by and
under such orders, rules or regulations as may be issued by any federal
or state agency having or obtaining jurisdiction thereof.

Article 1IV. Non-Exclusive Grant. This franchise shall not ke
exclusive and chall not be cocnstrued to prevernt the City from grenting
to any other party the right to use the streets, alleys and public
grounds of the City for like purposes.

Article V. Compliance With Lews and Ordinances. Grantee shall
at all times during the 1life of <this franchise comply with =all
applicable laws and ordinances of the City.

Article VI. Reservation of Richts. City reserves any right it
may have, under its police power, or otherwise, to control or regulate
the use of the streets, alleys and public grounds by Grantee, and to
enact all ordinances necessary and proper in the exercise of that
power. City also reserves the right, pursuant to state laws and rulss
and regulations of the Public Service Commissicn and the City's EHEcme
Rule Charter, &as such charter may be amended frcm time to time, and
City ordinances as such ordinances may be amended from time to time, to
impose, by ordinance, a reasonable franchise tax for revenue rpurpcses
applicable to all franchises of like kind.

Article VII. Conditions on Street Occupancv.

1. All transmission and distribution structures, lines
and equipment erected by the Grantee within the City shall be
so. located as to cause minimum interference with the proper
use of streets, alleys and other public ways and places, and
to cause minimum interference with the rights or reasonable
convenlence of property owners who adjoin any of the said
streets, alleys or other public ways and places. Wherever
feasible and practical, new transmission lines, and exlsting
lines whenever they are modernized, upgraded or extensively
rehabilitated, shall be placed underground, or they shall be
constructed in a manner that causes minimum interference with
the landscape or appearance of the city.

2. In case of any disturbance of pavement, sidewalk,
driveway or other surfacing, the Grantee shall, at its own
cost and expense and in a manner approved by the City
Engineer, replace and restore all paving, sidewalk, driveway
or surface of any street or alley disturbed, in as good
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+ condition as Dbefore said work was commenced, and shall
maintain the restoration in an approved conditicn for a perliod
of six years. :

3. In event that at any time during the period of this
franchise the City shall lawfully elect to alter, or change
the grade of, any street, alley or other public way, the
Grantee, upon reasonable notice by the City, shall remove,
relay and relocate its poles, wires, cables, underground
conduits, manhecles and other fixtures at its own expense.

4. The Grantee shall not place poles or other fixtures
where the same will interfere with any electric 1light, water
hydrant or water main, or in such & manner &s to linterfere
with the usual <travel on said streets, 2alleys and public
ways.

5. The Grantee shall, on the reguest of any person
holding a building moving permit issued Dby the City,
temporarily raise or lower its wires to permit the moving of
buildings. The expense of such temporary removal, raising or
lowering of wires shall be paid by the person reguesting the
same, and the Grantee shall have the authority to reguire such
payment in advance. The Grantee shall be given not less than
forty-eight hours advance notice to arrange for such temporary
wire changes.

Article VIII. Insurance and Indemnification. Grantee shall
maintain, at all times during the term of the franchise, liability
insurance, insuring Grantee and the City egainst any and all deamages,
losses or claims of any nature arising ocut of Grantee's operations
under the franchise, in the minimum zmcunt of $500,000. A copy of the
policy shall be filed with the City &t the time of acceptance of the
franchise, along with evidence of payment oI reguired premiums and
copies of endorsements, and notices of cancellation or non-renewal,
during the term of the franchise. Crantee &agrees to protect and save
harmless the City from any claims for demages or injuries resulting
from Grantee's operations under the franchise, and to defend and
indemnify the City against all claims, actions, proceedings, costs,

damages and liabilities, including attorneys iees.

Article IX. Assignment. Grantee may assign this franchise to
another party or corporation, subject to all obligations of the Grantee
hereunder, with the consent of the City, which may not be unreasonably
withheld.

Article X. Acceptance. Within thirty days after Grantee 1is
notified of adoption of this Rescluticn, Grantee shall file with the
City Auditor its written acceptance of this franchise, subject to all
of its terms and conditions.

Article XI. Term. This franchise shall continue and remain in
full force and effect for a period of twenty vyears from the date upon
which it is accepted by the Grantee.

~3- 59



Adopted this 25th day of May, 1983.

.STATE CF NORTH DAKOTA )

) ss.
COUNTY OF BURLEIGH )

I, Dan Dahlgren, do hereby certify that I am duly appointed and
gualified to execute contracts and certify documents on behalf of the
City of Bismarck, North Dakota, and that the attached is a full, true
and correct copy ©of the Resolution adopted by the Board of City
Commissioners at its meeting of May 25, 1993.

IN WITNESS WHEREOF, I have hereunto set my hand and the seal of the
City of Bismarck, North Dakota, this Z5th day of May, 1993.

< ayr
AL) S S Sy
Dan Dahlgren, City Coordinator
Bismarck, North Dakota
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BISMARCK BOARD OF CITY COMMISSIONERS

IN THE MATTER OF A
PETITION TO DECLARE FRANCHISE

RIGHTS FILED BY MONTANTA
DAKOTA UTILITIES CO

FINDINGS, CONCLUSIONS
DECISION AND ORDER

The Bismarck Board of City Commissioners considered the matter
of a Petition to Declare Franchise Rights filed by Montana Dakota
Utilities Co. (MDU). MDU and Capital Electric Cooperative (CECQC)
were notified by letter dated September 14, 2005, of a hearing to
be held October 11, 2005 and of their opportunity to submit written
materials and information regarding this matter by October 5, 2005.
A hearing before the Board of City Commissioners was held on
October 11, 2005 to determine the franchise rights of the parties
and in particular the franchise rights of the parties with respect
to part of Bolder Ridge subdivision in Bismarck. At the hearing,
Daniel Kuntz, representing MDU, appeared and presented information
and evidence on behalf of MDU's Petition. Carol Larson,
representing CEC, appeared and presented information and evidence
on behalf of CEC. The Commission again took up deliberation of the

Petition at a special meeting held November 14, 2005. After
reviewing the information submitted by both parties and hearing the
information submitted and after due consideration, the City

Commission makes the following:

FINDINGS OF FACT

That as a result of information presented by the parties, the
City Commission finds:
1. That MDU holds a Franchise to operate an electric

distribution system over, on and under all of the public ways of

the city of Bismarck, dated May 12,
CEC holds a Franchise to operate an electric distribution system

over, on and under the public ways, dated May 25, 1993, for a term
of 20 years. CEC’s Franchise contains a geographic limitation not

contained in MDU’s Franchise.

2. CEC originally approached the City in the early 1960s in
an attempt to secure a limited franchise to operate within the City
of Bismarck. At that time, CEC stated that their request was
limited to permission to retain existing customers currently within
the City, to serve existing customers outside the City when they
are annexed to the City and permission to serve certain units of
state or local governments when requested to do so all with the

Page 1 of 6
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understanding that CEC would not build any new lines within the
City without the City'’s explicit permission. Information submitted
by MDU indicates that CEC had long sought a service agreement with
MDU to enable CEC to obtain a City franchise. The intent of the
parties during those discussions appears to have been to allow CEC
a limited presence in the City with MDU to be the primary supplier

of electric services within the City.

3. In 1973, MDU and CEC entered into an Area Service
Agreement in an attempt to zreduce service conflicts between them
and plan for orderly growth for each utility. The intent of the
agreement was to regulate the service areas of the two utilities
and to avoid conflicts that might occur if CEC was granted a
franchise to operate within the City. The Area Service Agreement
sets out geographic service areas for each utility and also a
framework for cooperation in the event of conflicts that might
arise in areas of over-lap or areas where it is more economic for
one of the utilities to provide electric service. The signing of
the Area Service Agreement coincided with the City’s award of a
limited franchise to CEC. The Area Service Agreement appears to
have removed MDU’s objections regarding a franchise award to CEC.

a. The Area Service Agreement contains a map, as an
attachment, that describes the respective service areas of
both of the utilities as agreed to by them in 1973.

b. The Area Service Agreement contains a provision in
which the parties agree that as Bismarck grows and conditions
change, the Area Service Agreement would be revisited at least
every 5 years and the parties would in good faith review the
agreement for modifications that "may be desirable to more
efficiently carry out the intent of both parties.” This
intent was more explicitly stated in the CEC proposal to the
City (1961) wherein CEC proposed that the boundary would be
modified as the City grew. This was MDU’'s stated
understanding of how the Area Service Agreement would work.

c. The franchises of both MDU and CEC are similar

except that the CEC Franchise incorporates the provisions of
the Area Service Agreement. The CEC Franchise contains the

following provision:

Article II. Grant of Authority. There 1is
hereby granted by the City to the Grantee, subject
to the conditions contained herein, the right and
privilege to occupy and use the streets, alleys and
public grounds of the City as now, or hereafter
constituted, for the purpose of constructing,
maintaining and operating, within, wupon, in and
under the same, an electric distribution system for

Page 2 0f 6



transmitting and distributing electric energy for
public and private use.

1. In order to avoid a duplication of
facilities between the Grantee and other
electrical franchises, the authority

granted to Capital Electric under this
franchise is limited geographically to the
areas within the city described in the
Area Service Agreement dated July 5, 1973
executed by Capital Electric Cooperative,
Inc., and Montana-Dakota Utilities Co., as
modified by Amendment dated October 25,
1990 and any future amendments to the Area
Service Agreement agreed to by Grantee and
Montana-Dakota Utilities. The Grantee
shall enjoy all of the privileges and
rights described 1in the Area Service
Agreement. If the Area Service Agreement
and Amendments thereto are canceled by
either electric supplier during the term
of this franchise, all privileges, rights,
obligations and restrictions as therein
stated shall continue to apply to both
Capital Electric Cooperative, Inc., and
Montana-Dakota Utilities Co. A copy of
the Area Service Agreement and Amendment
are attached as Exhibits A and B to this

resolution.

4. That the Area Service RAgreement was amended by a
Letter of Agreement between MDU and CEC dated October 25,
1990. That Letter of Agreement describes a certain service
areas of the parties but does not include Boulder Ridge First
Addition to the City of Bismarck. The Area Service Agreement

was amended in June of 1993, by a letter agreement signed by
both of the parties. The letter agreement amended the Area
Service Agreement by adding the language regarding the
parties’ rights wupon cancellation of the Area Service
Agreement during the term of either franchise. The language
added by the amendment is similar to language contained in
Article II, Paragraph 1 of CEC’'s franchise, as stated above.
The Area Service Agreement may also have been amended by
writings or by oral agreements between the parties that the

City Commission is unaware of.

5. By letter dated June 26, 2002, MDU cancelled the
Area Service Agreement. By the terms of the Area Service
Agreement, the cancellation was effective June 26, 2003.

Page'3 of 6

(3



6. That in April of 2005, part of Boulder Ridge First
Addition to the City of Bismarck was annexed and became a part
of the City. Bolder Ridge First Addition is located outside
the bold line on the map attached to the Area Service
Both MDU and CEC claim the right to serve this new

Agreement.
subdivision.
CONCLUSIONS OF LAW
1. That pursuant to Article 7, Section 11 of the North

Dakota Constitution the City of Bismarck has the power to
regulate the franchises of any public utility within the City.
Pursuant to Article 3, Section 10 of the Home Rule Charter for
the City of Bismarck, the Bismarck City Commission is the
franchising authority for both MDU and CEC for all public
areas within the City of Bismarck and the City Commission has
the authority to decide questions regarding the franchises

issued by it.

2. MDU and CEC have offered differing opinions
regarding the meaning and interpretation of the CEC Franchise.
MDU and CEC have offered differing opinions regarding the
meaning, interpretation and application of the Area Sexvice
Agreement as it is incorporated into the CEC Franchise. The
Area Service Agreement is ambiguous and the Commission may
consider extrinsic evidence to interpret the provisions of the
Area Service Agreement and related provisions of the CEC

Franchise.

3. That both MDU and CEC have wvalid franchises to
operate electric power distribution systems over, on and under
the public ways within the City. CEC’s Franchise is limited
by the language of Article II of that Franchise, which
incorporates the Area Service Agreement between MDU and CEC.
The intention of the parties in the Area Service Agreement and
the intention of the City when it awarded a
franchise to CEC, was for MDU to remain the main provider of
electric services within the City, except for CEC's existing
customers and any other customers or service areas conceded to
CEC by MDU. It was not the intention of the parties or of the
City, that the map attached to the Area Service Agreement
would be in place for 40 years without amendment but rather
that it would be amended as the City grew to allow for healthy
efficient growth for both utilities. It was not the intent of
the City that CEC would become the exclusive electric power
supplier for all new areas of the City outside the line shown
in the Area Service Agreement. It was the City’s intent, in
including the Area Service Agreement in the CEC Franchise,
that the line on the Area Service Agreement map would move

outward as the City grew.

by extension,

Page 4 of 6
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4. That pursuant to the terms of the CEC Franchise, at
Article II, the CEC Franchise includes areas within the City
“as now or hereafter constituted” but 1is “subject to the
conditions herein”. The CEC Franchise is specifically limited
in scope. In Paragraph 1 of Article II, it is stated that
In order to avoid a duplication of facilities
between the Grantee and other electrical franchises,
the authority granted to Capital Electric under this
franchise is limited geographically to the areas
within the city described 1in the Area Sexvice
Agreement dated July 5, 1973 executed by Capital
Electric Cooperative, Inc., and Montana-Dakota
Utilities Co., as modified by Amendment dated
October 25, 1990 and any future amendments to the
Area Service Agreement agreed to by Grantee and
Montana-Dakota Utilities. {emphasis added)

5. CEC’s Franchise is limited to those areas within the
City that are described in the Area Service Agreement or any
amendments thereto. The areas “within the City” described in
the Area Service Agreement are as shown on the Area Service
Agreement map outside the bold line and within the City. The
“areas within the City” would also include any areas later
annexed to the City that were named by an amendment to the
Area Service Agreement. Customers of CEC within the City in
1973 and any other customers specifically consented to by MDU
would also be included under the express terms of the Area
Service Agreement. CEC’s Franchise does mnot grant the
authority to serve all new areas of the City that are outside
the bold line on the map without amendment to the Area Service
Agreement. The ability of the parties to execute new
amendments ended on June 26, 2003, the effective date of
cancellation of the Area Service Agreement by MDU.

6. That the hearing was properly noticed and that all
parties had opportunity to appear and present evidence.

DECISION AND ORDER

Based upon the Findings and the Conclusions, the Board of City

Commissioners concludes that electric power sexrvice to part of
Bolder Ridge First Addition to the City of Bismarck is properly
served by MDU, subject to CEC retaining any existing customers.
The Board of City Commissioners strongly urges MDU and CEC to meet
and agree on a new service agreement for the future development and
provision of electric services within the City of Bismarck as it
now exists or exists in the future and submit such agreement to the
Board of City Commissioners for their approval pursuant to NDCC

Section 49-03-06(8).
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Accordingly, the Board of City Commissioners Orders that the
Petition of MDU is granted with zrespect to the provision of
electric power services within part of Boulder Ridge First Addition

to the City of Bismarck.

Dated this 14°%® day of November, 2005.

) Wocken ohn Marfetfd
Clty Administrator President

Board of City Commissioners

STATE OF NORTH DAKOTA )
) 88

COUNTY OF BURLEIGH )

on this 14 day of November, 2005, before me personally
appeared John Warford, President of Board of City Commissioners,
and W. C. Wocken, City Administrator, known to me to be the persons
who are described in, and who executed the within and foregoing
instrument and who severally acknowledged to me that they executed

the same.

Kimberla K. Bohrer

Notary Public, Burleigh County,
North Dakota.

My Commission Expires: 7-24-2008

‘ NMBERLA@%‘%[}E’

State of North Dakots .
My Commission Expires july 24, 2008

AP N
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STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Capital Electric Cooperative, Inc.
Plaintiff,
vs.
The City bf Bismarck, North Dakota
and
Montana-Dakota Utilities, Inc., a
Il?}i(\:/ision of MDU Resources Group,

and

The Public Service Commission of
North Dakota

Defendants.

i e g L N N N N N N N

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

COMPLAINT

Docket Number Q E—C/' QﬁOﬁ

Plaintiff (herein “Capital”) is a cooperative organized and operated under North

Dakota Century Code Chapter 10-13 providing electric energy in North Dakota.

”.

The Defendant City of Bismarck (herein the “City”) is a city under North Dakota

Century Code Title 40.

The Defendant Montana-Dakota Utilities, Inc. a division of MDU Resources Group,

"ringle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000
701-852-0381
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k)

Inc. (herein “Montana-Dakota”) is a business corporation providing electric energy in North

Dakota.
V.

The North Dakota Public Service Commission (herein “Commission”) is a
constitutional body under Article V, Section 2 of the North Dakota Constitution and under
North Dakota Century Code Title 48.

V.

Montana-Dakota holds a franchise to operate an electric distribution system in

Bismarck, North Dakota granted by the City on May 12, 1987.
VL.

Capital holds a franchise to operate an electric distribution system in Bismarck,

North Dakota granted by the City on May 23, 1993.
VIL

On September 28, 2005, Capital filed a complaint with the Commission under
N.D.C.C. 49-03-01, -01.4 and -05, alleging that Montana-Dakota has extended its facilities
within the corporate limits of Bismarck in violation of N.D.C.C. 48-03-01 and 01.3, and
alleging that Montana-Dakota intends to provide electrical service to a development in
Capital's service area and such service will unreasonably interfere or is about to
unreasonably interfere with the service or system of Capital.

VIIL.
On October 20, 2005, Montana-Dakota filed an answer and counterclaim to

Capital's complaint, asserting Capital “... is not authorized by law or franchise to provide

““pringle & Herigstad, P.C.

P.0. Box 1000

W Wfinot, ND 58702-1000

701-852-0381
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electric distribution services to Part of Boulder Ridge First Addition to the City of Bismarck.”

- [X.

; On August 30, 2005, Montana-Dakota filed with the Board of Commissioners of the
o City of Bismarck a “Petition to Declare Franchise Rights” requesting the Board “to
- determine that: “1. Montana-Dakota is authorized under its electric distribution franchise
: to provide electric distribution service within Part of Boulder Ridge First Addition to the City
- of Bismarck' as annexed to the City of Bismarck on April 12, 2005; and 2. CEC [Capital]
B is not authorized under its franchise to provide electric distribution service within "Part of
N_ Boulder Ridge First Addition to the City of Bismarck’ as annexed to the City of Bismarck
- on April 12, 2005."

b X,

- On November 14, 2005, the President and City Administrator of the City executed
- a document titled “Findings, Conclusions Decision and Order” “In the matter of a Petition
: to Declare Franchise Rights Filed by Montana Dakota Utilities Co.,” wherein “the Board
s of City Commissioners Orders that the Petition of MDU is granted with respect to the
- provision of electric power services within part of Boulder Ridge First Addition to the City
“ of Bismarck.” |

» Xl.

- The Board of Commiésioners of the City of Bismarck performs the legislative
* functions of the city. | |

o - - XL

: The North Dakota Public Service Commission is a constitutional body under Article
- 3

Pringle & Herigstad, P.C.
o P.O. Box 1000
Minot, ND 58702-1000
701-852-0381



/ V, Section 2 of the North Dakota Constitution having only such powers and duties as are
- prescribed by law, not including powers to determine rights, status, or other legal relations
- affected by a statute, municipal ordinance, contract or franchise.
- XIH.
- The district court has judicial power and original jurisdiction of all causes including
- the power to determine rights, status, or other legal relations affected by a statute,
. .
- municipal ordinance, contract or franchise, under the North Dakota Constitution, Article VI
- Sections 1 and 8, and North Dakota Century Code, section 27-05-06 and chapter 32-23.
- XIV.
- Capital is a person whose rights, status, or other legal relations are affected by
- statute, municipal ordinance, contract or franchise with respect to the provision of electric
- power services within the City of Bismarck.
- Therefore, Capital requests judgment declaring its rights under its franchise to
- operate an electric distribution system in Bismarck granted by the City on May 23, 1993.
; Dated this ;‘3(',7 day of November, 2005.
- PRINGLE & HERIGSTAD, P.C.
- By: &4/2/46 % ( %(MM/’L/
- Carol K. Larson - #04406
Attorneys for Capital Electric Cooperative, Inc.

- Pringle & Herigstad, P.C.
- , 2525 Elk Drive
> PO Box 1000
' Minot, ND 58702-1000
- (701) 852-0381
- 4
-wringle & Herigstad, P.C. f[

P.O. Box 1000 O
«8 Minot, ND 58702-1000 :

701-852-0381



STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.,

CIVIL NO. 05-C-2303
Plaintiff,
vs.

The City of Bismarck, North Dakota
and

Montana-Dakota Utilities, fnc., a ANSWER

Division of MDU Resources Group, Inc.
and

The Public Service Commission of
North Dakota

Defendants.

Nt Nt Nt Nt S vt St Nt Nt st ? “smst? St St St “st? “sast? “sus® “somst” “uu” “st”

The North Dakota Public Service Commission (“Commission”), for its Answer to
the Complaint of Capital Electric Cooperative, Inc. (“Capital Electric") alleges and states
as follows: |

1. The Complaint fails to state a claim against the Defendant upon which
relief can be granted. The Defendant Commission answers the Complaint, but because
there are no claims against this answering Defendant, the Commission informs the Court
that it does not anticipate that it will actively participate in the legal proceedings before
the Court

2. The Commission admits the allegations contained in paragraphs 1, i, ilI

and IV of the Complaint.

1
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3. The Commission is without sufficient information to admit or deny the
allegations contained in paragraphs V and VI of the Complaint and therefore denies the
same and puts the Complainant to its proof therein.

4, The Commission admits the allegations contained in paragraphs Vi, Vill,
IX, X and X! of the Complaint.

5. The Commission admits the allegations contained in paragraph XlI that it
is a constitutional body under Article V, Section 2 of the North Dakota Constitution, and
that it has only such powers and duties as are prescribed by law, not including powers to
determine rights, status, or other legal relations affected by a municipal ordinance,
contract or franchise, but denies that it lacks jurisdiction to determine rights, status, or
other legal relations affected by a statute. Capital Electric in fact alleges in paragraph
VII of the Complaint that it has filed a Complaint with the Commission requesting relief
under specific statutes.

6. The Commission, upon information and belief, admits the allegations
contained in paragraphs Xl and XIV.

Therefore, the Commission requests that the Court issue an order dismissing the
Complaint of Capital Electric against the Commission.

Dated this 19th day of December, 2005.

By:_ 7
William W. Binek (ID# 02990)
Chief Counsel

Public Service Commission
600 E. Boulevard Avenue, Dept 408
Bismarck, ND 58505
(701)328-4088
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STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

CIVIL NO. 05-C-2303

Capital Electric Cooperative, Inc., )
)
Plaintiff, )
)
VS, ) DEFENDANT CITY OF BISMARCK’S
) MOTION TO DISMISS OR IN THE
The City of Bismarck, North Dakota ) ALTERNATIVE FOR A MORE
) DEFINITE STATEMENT
and )
)
Montana-Dakota Utilities, Inc., a Division )
of MDU Resources Group, Inc. )
)
and )
)
The Public Service Commission of North )
Dakota, )
)
Defendants. )
sk skeskeok * ok

Pursuant to Rule 12(b)(vi) of the North Dakota Rules of Civil Procedure the defendant
City of Bismarck moves the Court to dismiss this action for failure to state a claim upon which
relief can be granted. Alternatively, the City of Bismarck moves pursuant Rule 12(e) of the
North Dakota Rules of Civil Procedure and Rule 3.2 of the North Dakota Rules of Court, for an
order requiring plaintiff Capital Electric Cooperative, Inc. to provide a more definite statement
regarding its alleged cause of action as to the City and as to the relief requested. This motion is
supported by the attached brief and exhibits, and all of the materials thus far contained in the

record.

13



Dated this _/ 7/4 day of December, 2005.

SMITH BAKKE OPPEGARD PORSBORG WOLF

Randall J. Bakke

116 North Second Street
P.O. Box 460

Bismarck, ND 58502-0460
(701) 258-0630

ND State Bar ID No. 03898

Attorneys for Defendant,
City of Bismarck

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing DEFENDANT CITY OF
BISMARCK’S MOTION TO DISMISS OR IN THE ALTERNATIVE FOR A MORE
DEFINITE STATEMENT was on the _ / 74 day of December, 2005, mailed to the following:

ATTORNEYS FOR PLAINTIFF:

Carol K. Larson
Attorney at Law

P.O. Box 1000

Minot, ND 58702-1000

ATTORNEY FOR DEFENDANT MONTANA DAKOTA UTILITIES:

Daniel S. Kuntz

MDU Resources Group, Inc.
P. O. Box 5650

Bismarck, ND 58502-5650

ATTORNEY FOR DEFENDANT PUBLIC SERVICE COMMISSION:

William W. Binek
Public Service Commission
State Capitol

- -0480
Bismarck, ND 58505-048 By WJ/ /5.,%/5:,

RANDALL J. BAKKE

Motion-Dismiss-Definite Statement



STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.

Plaintiff

ANSWER AND COUNTERCLAIM

VS
of Montana-Dakota Utilities Co.

The City of Bisrﬁarck, North Dakota
and

Division of MDU Resources Group, Inc
and

The Public Service Commission of

)
)
)
)
)
)
|
Montana-Dakota Utilities Co., a ) Case No. 05-C-2303
)
)
)
)
North Dakota )
)
)

Defendants.

Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc.
(“Mbntana—Dakota”), for its Answer and Counterclaim to the Complaint of Capital
Electric Cooperative (“CEC"), alleges and states as follows:

ANSWER

1. Except as otherwise answered or specifically admitted, Montana-Dakota

denies each and every allegation and statement of CEC’s complaint.

2. Montana-Dakota admits the allegations of paragraphs 1, lI, lll, IV, V, and

Xl of CEC’s complaint.
3. Answering paragraph VI of CEC's complaint, Montana-Dakota admits

CEC holds a franchise adopted by the Bismarck Board of City Commissioners, but
states such franchise was adopted on May 25, 1993. Montana-Dakota states the

franchise is a limited franchise and refers the Court to the franchise for its complete

terms.

15



4, Answering paragraph VII of CEC’s complaint, Montana-Dakota admits
CEC filed a complaint with the North Dakota Public Service Commission on or about
September 29, 2005 and refers the Court to the complaint for the full extent of the
allegations of the administrative complaint.

5. Answering paragraph VIl of CEC’s complaint, Montana-Dakota admits it
filed an answer and counterclaim to the complaint filed by CEC with the Public Service
Commission. Montana-Dakota further admits that its answer asserted that CEC is not
authorized by law or franchise to provide electric distribution service to Part of Boulder
Ridge First Addition to the City of Bismarck. Montana-Dakota refers the Court to
Montana-Dakota's Answer and Counterclaim for its full terms.

6. Montana-Dakota admits the allegations of paragraph IX of CEC's
Complaint and refers the Court to Montana-Dakota’s Petition to Declare Franchise
Rights for its full terms.

7. Montana-Dakota admits the allegations of paragraph X of CEC’s
Complaint and refers the Court to the “Findings, Conclusions Decision and Order” of the
Bismarck Board of City Commissioners for its full terms.

8. Answering paragraph Xl of CEC’s Complaint, Montana-Dakota admits the
North Dakota Public Service Commission is a constitutional body under Article V,
Section 2 of the North Dakota Constitution having only such powers and duties as are

prescribed by law. The remaining allegations are legal conclusions that require no

response.

9. Answering paragraph Xill of CEC's Complaint, Montana-Dakota admits

that pursuant to Article VI, Section 8, of the North Dakota Constitution, and except as

> To



otherwise provided by law, the District Court has original jurisdiction of all causes.
Montana-Dakota admits the District Court has discretionary power to declare rights,
status, of legal relations under a statute, municipal ordinance, contract, or franchise,
provided such jurisdiction delegated to the District Court by the Legislative Assembly
cannot abridge the power of the governing board of a city to franchise the construction
and operation of a public utility within the city as provided in Article VII, Section 11 of the
North Dakota Constitution.

10. Montana-Dakota admits the allegations of paragraph XIV of CEC's
complaint and alleges that CEC’s rights, status, and other legal relations with respect to
the provision of electric power service within the City of Bismarck have been determined
by the Bismarck Board of City Commissioners in its Findings, Conclusions Decision and
Order issued November 14, 2005.

11.  CEC’s complaint fails to state a claim upon which relief can be granted.

12.  CEC has failed to exhaust its administrative remedies.

13.  Declaratory relief is not available to perform a legislative act delegated by
law to the City of Bismarck.

14. The Court cannot sustain bifurcated self-initiated judicial and
administrative proceedings by CEC covering the same legal question. CEC’s complaint
should be dismissed while its complaint covering the same legal question is pending
before the North Dakota Public Service Commission.

15.  Declaratory relief is not available to CEC because its franchise rights

within the City of Bismarck have been determined by the Bismarck Board of City

Commissioners.
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- 16.  Declaratory relief is not available to collaterally attack the declaration of

franchise rights by the Bismarck Board of City Commissioners.

- Counterclaim

: For its Counterclaim against CEC, Montana-Dakota alleges and states as
- follows:

- A.  Montana-Dakota holds a 20-year "unlimited franchise accepted

May 29, 1987 from the City of Bismarck to provide electric distribution service within the

- City of Bismarck as then or thereafter constituted.

Y B. Montana-Dakota is willing and able to provide electric distribution service

to all its franchised areas within the City of Bismarck through its existing electric

- distribution facilities or through the extension or purchase of electric distribution
ﬂ facilities.

- C. Pursuant to Article VI, Section 11 of the North Dakota Constitution, the
N governing board of the City of Bismarck has the power to franchise the construction and

operation of public utility or similar service within the City of Bismarck.

D. Pursuant to Article 3, Section 10 of the Home Rule Charter for the City of
Bismarck, the Bismarck Board of City Commissioners is the franchising authority for

public utilities for all public areas within the City of Bismarck.

" E. In its Findings, Conclusions Decision and Order issued November 14,
2005, the Bismarck Board of City Commissioners determined that CEC's franchise is
limited geographically to those areas that were both: (1) within the City at the time the
- | franchise was adopted May 25, 1993; and (2) described in an Area Service Agreement

executed by CEC and Montana-Dakota and any future amendments thereto.

| 18



F. CEC and Montana-Dakota did not execute amendments to the Area
Service Agreement after May 25, 1993 to add any annexed areas to CEC's limited
franchise.

G. The Area Service Agreement between CEC and Montana-Dakota was
cancelled effective June 26, 2003 which ended the ability of the parties to amend the
Area Service Agreement.

H. CEC has not sought or obtained a new or amended franchise to include
any areas annexed to the City of Bismarck after May 25, 1993.

l. In its Findings, Conclusions Decision and Order issued November 14,
2005, the Bismarck Board of City Commissioners determined that Part of Boulder Ridge
First Addition to the City of Bismarck is properly served with electric service by
Montana-Dakota subject to the right of CEC to obtain a limited franchise to continue
service to customers of CEC that existed at the time Part of Boulder Ridge First Addition
was annexed to the City of Bismarck in April 2005.

J. CEC had no existing customersiwithin Part of Boulder Ridge Addition at
the time it was annexed to the City of Bismarck.

K. Montana-Dakota is the sole franchised provider of electric service in areas
annexed to the City of Bismarck after May 25, 1993.

L. Customers within areas annexed to the City of Bismarck after
May 25, 1993 had cer:al station electric service available to them pursuant to

Montana-Dakota’s franchise from the City of Bismarck.

i



M. Areas annexed to the City of Bismarck after May 25, 1993 that were not
receiving electric service from CEC at the time of annexation are not rural areas as
defined under North Dakota Century Code section 10-13-04.

N. Customers within an area annexed to the City of Bismarck after
May 25, 1993 that were not receiving electric service from CEC at the time of
annexation are not eligible for membership in CEC.

- O  N:D:C:6-8§10-13-03-limits-the-provision-of-electric-distribution_service to.
non-members by a cooperative to persons not in excess of ten percent of the number of
its members.

P. CEC’s pﬁrovision of electric service in Part of Boulder Ridge First Addition
to the City of Bismarck and other areas anneked to the City of Bismarck after May 25,
1993 interferes with or threatens to interfere with the service of Montana-Dakota.

Therefore, Montana-Dakota requests the Court to issue its order and judgment:

1. Enjoining and restraining CEC from providing electric service within areas
annexed to the City of Bismarck after May 25, 1993 for which CEC does not hold a

franchise from the City of Bismarck.

2. Enjoining and restraining CEC from providing electric service to customers
within areas annexed to the City of Bismarck after May 25, 1993 who are not eligible for
membership within CEC and whose number exceeds ten percent of the number of
CEC’s members.

3. Enjoining and restraining CEC from interfering with the electric service of

Montana-Dakota within Part of Boulder Ridge First Addition to the City of Bismarck by

90



enjoining and restraining CEC from providing or offering to provide electric distribution
service within Part of Boulder Ridge First Addition to the City of Bismarck.

Dated this SO day of December, 2005.

Respectfully submitted,

PEARCE & DURICK

) v (UHOLS

PATRICK W. DURICK (ID # 03141)
JEROME C. KETTLESON (ID # 03095)
Individually and as Members of the Firm
314 East Thayer Avenue

P.0O. Box 400

Bismarck, ND 58502-0400

(701) 223-2890

Daniel S. Kuntz (ID# 03490)
MDU Resources Group, Inc.
1200 West Century Avenue
P.O. Box 5650

Bismarck, ND 58506-5650

(701) 530-1016

Attorneys for Montana-Dakota Utilities Co., a
Division of MDU Resources Group, Inc.
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STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH
Capital Electric Cooperative, Inc.
Plaintiff,
VS.
The City of Bismarck, North Dakota
and
Montana-Dakota Utilities, Inc., a
Ei;ision of MDU Resources Group,

and -

The Public Service Commission of
North Dakota

Defendants.

e i e i i S R T L g N S T S N O S S

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

PLAINTIFF’'S RESPONSE TO
MOTION TO DISMISS OR FOR
MORE DEFINITE STATEMENT

Docket Number 05-C-2303

This action for a declaratory judgment involves a territorial dispute between Capital

Electric Cooperative (Capital) and Montana Dakota Utilities (MDU) over an area known as

Boulder Ridge First Addition to the City of Bismarck (herein Boulder Ridge).

One of the Defendants, the City of Bismarck, has presented alternative motions to

dismiss or for a more definite statement “regarding its alleged cause of action as to the City

and as to the relief requested.” According to the City’s brief in support of its motion,

“Without knowing the scope of the relief sought, the City is unable to prepare a responsive

pleading.” (Page 8).

“ringle & Herigstad, P.C.
P.O. Box 1000

Minat, ND 58702-1000

701-852-0381
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Capital’s complaint includes the following allegations of fact:

IX.
On August 30, 2005, Montana-Dakota filed with the Board of Commissioners
of the City of Bismarck a “Petition to Declare Franchise Rights” requesting
the Board “to determine that: “1. Montana-Dakota is authorized under its
electric distributio‘n franchise to provide electric distribution service within
Part of Boulder Ridge First Addition to the City of Bismarck’ as annexed to
the City of Bismérck on April 12, 2005; and 2. CEC [Capital] is not authorized
under its franphise to provide electric distribution service within “Part of

Boulder Ridge First Addition to the City of Bismarck’ as annexed to the City

of Bismarck on April 12, 2005.”
X.

On November 14, 2005, the President and City Administrator of the City
executed a document titled “Findings, Conclusions Decision and Order” “In

the matter of a Petition to Declare Franchise Rights Filed by Montana (sic)

Dakota Utilities Co.,” wherein “the Board of City Commissioners Orders that

the Petition of MDU is granted with respect to the provision of electric power
services within part of Boulder Ridge First Addition to the City of Bismarck.”
XI.

The Board of Commissioners of the City of Bismarck performs the legislative

functions of the city.

ringle & Herigstad, P.C.

i

P.O. Box 1000 -

Minot, ND 58702-1000

701-852-0381
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MDU has answered and has filed a brief in support of the City's motion to dismiss.
Notably, MDU did not find Capital’'s complaint too indefinite to prepare a responsive
pleading. MDU'’s answer admits the allegations of Capital's complaint quoted above.

Capital concedes that a more definite statement will facilitate the City's preparation
of a responsive answer. The more definite statement further demonstrates that the motion
to dismiss should not be granted.

l.
Responding to the City's request for a more definite statement “as to the relief

requested,” Capital states that it seeks a judgment declaring that Capital has franchise

| rights to provide electric distribution services in the City of Bismarck, including Boulder

Ridge, under its franchise granted by the City of Bismarck on May 25, 1993, the Board of
City Commissioner’s purported decision and order of November 14, 2005, to the contrary
notwithstanding.
I

Responding to the City's request for a more definite statement “regarding its alleged
cause of action as to the City,” and understanding that requeSt as inquiring about Capital’s
legal theories, Capital responds as follows. (The following is a precis of arguments
expeéted to be made at greater length in the course of litigation. These abbreviated
arguments also respond to the City’s alternative motion to dismiss.) | |

Capital c:ont'en_ds:r

A) That the City Cbmmission’s decision and order of November 14, 2005, exceeds

the scope of the Commission’s authority; and

“‘ringle & Herigstad, P.C.

P.0. Box 1000
Minot, ND 58702-1000
701-852-0381
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B) That the City Commission’s position as stated in its decision and order is wrong

o under applicablie law.

Responding to MDU's brief in support of the City’s motion, that Capital’'s complaint

; “does not challenge the validity of the determinations made by the Board of City
- Commissioners in its order issued November 14, 2005,” Capital states that it does indeed
; challenge the validity of the determinations made by the City Commission. The
- determinations were not only wrong, they were made outside the scope of the City
= Commission’s legislative authority.
= A.
- Capital’'s action in this court complains of the Bismarck Board of City
- Commissioners’ assumption of power to declare Capital’s franchise rights. Capital's action
,.. invokes the court’s power of judicial review of the Commission’s action and invokes the
- court’s jurisdiction under N.D.C.C. 32-23 to declare Capital’s franchise rights. The
j declaratory judgment statute provides:
- “Any person ... whose rights, status, or other legal relations are affected by
s u a statute, municipal ordinance, contract, or franchise, may have determined
: any guestion of construction or validity arising under the instrument, statute,
- ordinance, contract, or franéhise and may obtain a déclaration of rights,
status, or other legal relations thereunder.” N.D.C.C. 32-32-02

As the words used in any statute are to be understood in their usual sense uniess a
“ contrary intention plainly appears (N.D.C.C. 10-02-02), it is plain frbfn the words of |
: N.D.C.C. 32-23 that it provides the appropriate' procedure for Capital tov»obtair‘w judicial
- 4
“ringle & Herigstad, P.C.
SN | | g5

701-852-0381
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review of the City Commission’s action and a declaration of Capital’s rights, status, or other

legal relations under its franchise.

It cannot be seriously claimed that the action of the City Commission is final,

immune from judicial review. See Mini-Mart, Inc. v City of Minot, 347 N.W.2d 131 (N.D.

1984) and Munch v City of Mott, 311 N.W.2d 17 (N.D. 1981). Judicial review of a city's

action sometimes takes the form of an action for mandamus (Mini-Mart, inc. v Citv of

Minot, supra) or an action for an injunction (Munch v City of Mott, supra), or an action for

declaratory judgment (City of Fargo v Harwood Township, 256 N.W.2d 694 (N.D.1977)).

Under N.D.C.C 40-05.1-00.1, subd 3, the Board of Commissioners of the City of
Bismarck “performs the legislative functions of the city.” Under the North Dakota

Constitution and its structure of separate legisiative, executive and judicial branches of

government, there is an implied exclusion of each branch from the exercise of the functions

of the others. City of Carrington v Foster County, 166 N.W.2d 377 (N.D. 1969). Just as

courts do not exercise legislative functions, Murphy v City of Bismarck, 109 N.W .2d (N.D.

1961) so also legislative bodies do not exercise judicial functions, Fradet v City of

Southwest Fargo, 59 N.W.2d 871 (N.D. 1953). MDU's brief in support of the City’s motion

to dismiss makes the same point, citing additional authorities. On this point, Capital and
MDU agree: The grant of a municipal franchise is a legislative function.

MDU's petition to the City Commission did not invite the exercise of a legislative
function, nor was the Commission’s consequent action of November 14, 2005, the exercise
of a legislative function. The petition and City Commission’s decision reflect an

assumption the Commission has judicial powers to adjudiCate conflicting claims between
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holders of non-exclusive franchises that the City has granted in its legislative function. The
City Commission's title of its response to MDU's petition, “Findings, Conclusion and Order”
is a judicial label, and the words employed in that document indicate the City Commission
made its findings, reached its conclusion and issued its order in the fashion of a panel of
judges deciding the conflicting claims of litigants. “... the Board of City Commissioners
Orders that the Petition of MDU is granted with respect to the provision of electric power
services within part of Boulder Ridge First Addition to the City of Bismarck.” (See exhibit
Al

There is no disputing the City Commission’s power to grant non-exclusive franchises
under N.D.C.C. 40-05-01, subd. 57, or 40-05.1-06 subd. 10. But neither of those
provisions, and no other provision of any statute or charter - and no provision of the North
Dakota Constitution - empowers the City Commission to breach the wall of separation
between the legislative and judicial branches of government and to adjudicate conflicting
claims between holders of non-exclusive franchises that Athe City has granted in its
legislative function.

The impropriety of the City Commission’s assumption of a judicial role to decide
Capital's and MDU's dispute over electric service in Boulder Ridge is also indicated by the
nature of the Ciiy’s relationships with franchisees. Itis common to consid.er a franchise as
akin to a permit grénted by a governmental entity to engage in a regulated enterprise. But
a franchise is different from, more than, a permit such as might be grantéd to a liquor store.
Afranchiseis a cohtract by which a state or city commissions a non-governmental entity

to provide an essential service to the public. See Northwestern TéIeDhone Exchanae

>ringle & Herigstad, P.C.
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Company v Anderson, 98 N.W. 708 (N.D. 1804); see generally 36 Am.Jur.2d _Franchises.

The status of a franchise as a contract is also indicated by the City’s document granting
a franchise to Capital, a resolution expressed in contractual verbiage of rights and
obligations. (See exhibit B.)

Considering the relationship between Capital and the City as parties to a contract,
the City Commission’s assumption of power t‘o judge its own case and to decide Capital’s
rights and obligations under its contractual franchise cannot be sustained. The authority
to interpret contracts and to resolve disputes under contracts where one of the contracting
parties is a governmental entity is a function of the judicial branch of government. See

Seher v Woodlawn School District, 59 N.W.2d 805 (N.D. 1953).

The City's first argument for dismissal, “Capital has failed to exhaust its
administrative remedies” is erroneous, because there is no administrative remedy available
for Capital to seek.

The City and MDU suggest that the City itself is the administrative agency which
Capital should approach for relief. They suggest that Capital sh_ould seek some action
from the City Commission contrary to its previous action, in lieu of this action for judicial
feview of the City’s previous action. See City's brief, page 5 (“It [Capital] should present
those arguments to the City first.”) and MDU's brief, paQés 4 & 5. In effect, the City and
MDU suggest that Capital should adopt the procedure invented by MDU when it
“petitioned” the City Commission to “declare franchise rights,” the same defective

procedure that is challenged in this court éction. However, there is no administrative

remedy available from the City. See Mini-Mart, Inc. v Gity of Minot, suprab 347 N.W.2d at

ringle & ﬁerigstad, P.C.
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136. (A municipal government is not an administrative agency for purposes of the
administrative agencies practice act.)

Neither the City nor MDU asserts that the PSC is an agency that might have
jurisdiction to address-the legal issues presented by Capital’'s complaint in the court action,
but the court might ask whether it should abstain from exercising its jurisdiction, in lieu of
the PSC's consideration of the issues. Capital has considered the question and asserts
1) the franchise issue is not within the subject matter jurisdiction of the PSC but is within
the jurisdiction of the Court under N.D.C.C. 32-23; and 2) the City is not a party to the PSC
proceeding but itis the principal defendant in the court action for a declaratory judgment.
For these reasons, the two cases - Capital’'s complaint to the PSC about MDU’s
interference and Capital's Complaint to the Court about the City's purported decision and
order affecting Capital’s franchise - present separate legal issues.

Capital complains of the City Commission’'s wrongful action, the wrongful

assumption of judicial powers, and erroneous conclusions produced in that venture. MDU

“and the PSC are named as defendants, but not as wrongful actors. MDU and the PSC are

named as defendants in the court action because N.D.C.C. 32-23-11 requires persons who
might be affected by deciaratory relief to be made parties. It appears that MDU and the
PSC might be affected because MDU has alleged the City Commission’s purported
decision of November 14, 2005, affects a separate pending proceeding before the PSC
that also involves the territorial dispute between Capital and MDU over Boulder Ridge.
The City is not a party to the PSC proceeding. (See exhibit C.)

“The same legal question” is the foundation of the principle of judicial administration

‘ringle & Herigstad, P.C.
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that courts disfavor “bifurcated” procedures covering the same legal question. In Shark

Bros.. Inc. v Cass County, 256 N.W.2d 701 (N.D. 1977), the court authored its now cited

formulation, “We do not favor or encourage, nor do we sustain, bifurcated self-induced or
self-initiated procedures, one in the administrative process and one in the judicial process
covering the same legal questions.” The court was careful to preface that statement with
the premise “...the same legal question is involved in both proceedings.” (256 N.W.2d at
705). That is not the situation now before the court. The same legal question is not
involved in both the PSC proceeding and the declaratory judgment action in court. The
same legal question is not involved because the parties are not the same and the

jurisdiction of the PSC and jurisdiction of the court are not the same.

Capital has no remedy available from the PSC as an alternative to the action for

declaratory judgment. The jurisdiction of the PSC is limited. The PSC has only the powers
and duties conferred upon it by the Legislature. North Dakota Constitution, Article V,

Sections 12 and 13; Capital Electric Cooperative v Public Service Commission, 534

N.W.2d 587 (ND 1995); Public Service Commission v Montana Dakota Utilities Co., 100

N.W.2d 140 (N.D. 1959); Williams Electric Cooperative v. Montana-Dakota Ultilities Co.,

79 N.W.2d 508 (N.D. 1956); City of Grafton v. Otter Tail Power Co, 86 N.W.2d 197 (‘N.D.

1958). ("The Public Service Commission has only such powers as have been conferred
upon it by the Legislature. It can neither initiate public policies of its own nor act in a field
which the legislature has not authorized it to enter.” Court Syllabus No. 6.)

North Dakota precedents about bifurcation have sustained courts’ abstention from

proceeding only where there was no doubt about the alternative administrative agency’s

Dringle & Herigstad, P.C.
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jurisdiction to address the same legal question. Tooley v Alm, 515 N.W.2d 137 (N.D.

1994); Transportation Division of Fargo Chamber of Commerce v Sandstrom, 337 N.W.2d

160 (N.D. 1983); and Shark Bros, Inc. v Cass County, supra. As noted by the Court in

Tooley, citing In Interest of McCullen, 470 N.W.2d 196 (N.D. 1991), declaratory relief is

available to resolve an issue which is not subject to administrative determination.
The PSC's powers do not include power to review, affirm or reverse action of a
municipality. Nor does the PSC have power to independently interpret or enforce the

franchise granted by the City to Capital considered as a contract. Williams Electric

Cooperative v. Montana-Dakota Utilities Co., supra. The City and MDU have impliedly

conceded these points as to the unavailability of remedies from the PSC, as neither has
asserted that the PSC is an administrative agency from which Capital might obtain
authoritative adjudication of the franchise issues. (Similarly, MDU's counterclaim in the
court action indicates its implied agreement that the Court and not the PSC is the
appropriate forum to consider the franchise issues.)

The City's second argument for dismissal, “Capital’s complaint should be dismissed
for failure to state a claim” has already been implicitly addressed. Capital claims that the
City Commission overreached its authority, breached the constitutional wall of separation
between legislative and judicial functions and usurped a judicial power when it presumed
to entertain MDU’s “Petition to Declare Franchise Rights” adverse to Capital.

The City Commission’s purported “Decision and Order” of November 14, 2005, has
been asserted by MDU as affecting the Public Service Commission's exercise of its

jurisdiction in the pending administrative proceeding between MDU and Capital. The

10

«wfringle & Herigstad, P.C.

P.O. Box 1000

Minot, ND 58702-1000
701-852-0381



o8

h

e

“a

.|

combination of the City's action and MDU'’s assertions in the PSC proceeding indicate the
presence of a justiciable controversy, ripe for judicial scrutiny under declaratory judgment
procedures}.

B.

In the course of this action for a truly judicial determination of Capital’s rights under
its franchise, it is to be expected the City Commission would advocate that it correctly
interpreted Capital's franchise when it issued its order on November 14, 2005. Capital
does not dispute the City Commission’s option to take a position and to argue that position
in the pending action for a judicial determination and declaration of franchise rights.

As stated, Capital contends the City Commission’s position as stated in its
November decision and order is wrong under applicable law, the law applicable to the
interpretation of Capital’s franchise considered as a legislative enactment and considered
as a contract. Now it is appropriate to assert that pleadings shouid not be extended as
presentations of evidence or as briefs as to applicable law. For the purposes of a more
definite statement to facilitate the City's preparation of a responsive pleading, it seems
sufficient to definitely state: Capital asserts its franchise granted to it by the City of

Bismarck on May 25, 1993, properly interpreted under applicable law, includes rights to
provide electric distribution services in the City of Bismarck, including Boulder Ridge, thé
Board of City Commissioner’s purported decision and order of November 14, 2005, to the
contrary notwithstanding.
CONCLUSION

The foregoing response provides a more definite statement that will facilitate the

11
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-
- City's preparation of a responsive answer to Capital's complaint.
- Capital's complaint states a claim upon which relief can be granted, and there is no
: administrative remedy available as an alternative to relief in the form of a declaratory
- judgment. Accordingly, the motion to dismiss should be denied.

- Dated this _{ )~ day of January, 2006.

- PRINGLE & HERIGSTA P.C.

e Carol K. Larson #04406

- Attorneys for Capital Electric Cooperative, Inc.
- Pringle & Herigstad, P.C.
- 2525 Elk Drive
PO Box 1000
- Minot, ND 58702-1000
- (701) 852-0381
12
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Exhibit €-1

BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

Capital Electric Cooperative, Inc. )
)
Complainant, )
)
vs. )
) COMPLAINT
Montana-Dakota Utilities, Inc., a )
Division of MDU Resources Group, ) Case No.
Inc. )
)
Respondent. )

Complainant, hereafter “CEC”, is a rural electric cooperative organized -under

Chapter 10-13 of the North Dakota Century Code. Respondent, hereafter “MDU", is a

North Dakota public utility.

Complainant alleges:

I
CEC holds a twenty (20) year franchise with the City of Bismarck for an electric
distribution system dated May 25, 1993, which grant of authority states in pertinent part as

B follows:
“Article 1l. Grant of Authority. There is hereby granted by the City to the

Grantee, subject to the conditions contained herein, the right and privilege

to occupy and use the street, alleys and public grounds of the City as now,

or hereafter constituted, for the purpose of constructing, maintaining and

operating, within, upon, in and under the same, an electric distribution

system for fransmitting and distributing electric energy for public and private

Pringle & Herigstad, P.C.
P.O. Box 1000
Y Oaad NITY A2TN2.1000
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: use. (emphasis added)

- 1. In order to avoid a duplication of facilities between the

- Grantee and other electrical franchises, the authority granted Capital

: Electric under this franchise is limited geographically to the areas

- within the city described in the Area Service Agreement dated July 5,

T 1973 executed by Capital Electric Cooperative, Inc., and Montana- . .. .~
- Dakota Utilities Co., as modified by Amendment dated October 25,

- 1990, and any future amendments to the Area Service Agreement

: agreed to by Grantee and Montana-Dakota Utilities. The Grantee -

- shall enjoy all of the privileges and rights described in the Area

h : Service Agreement. [f the Area Service Agreement and Amendments

"y

w v thereto are canceled by either electric supplier during the term of this

- franchise, all privileges, rights, obligations and restrictions as therein

: o stated shall continue to apply to both Capital Electric Cooperative,

- Inc., and Montana-Dakota Utilities Co. A copy of the Area Service

- Agreement and Amendment are attached as Exhibits A and B to this

: resolﬁtion."

- Il

- After the grant of franchise, CEC and MDU entered into a letter agreement
; amendiﬁg the Area Service Agreement between CEC, and MDU on June 3, 1993. This
- amendment incorporated into the Area Service Agreement the franchise requirement that
- if the Area Service Agreement was “canceled by either Capital Electric Cooperative, Inc.

R}
k)
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or Montana-Dakota Utilities Co. during the term of either party’s existing franchise with the
City of Bismarck, North Dakota, that all of the privileges, rights, obligations, and restrictions
as contained in such July 5, 1973, Service Agreement, as amended, shall, notwithstanding
such cancellation, continue during the term of either party's respective franchise with the
City of Bismarck to apply equally to both Capital Electric Cooperative, Inc. and Montana-.
Dakota Utilities Co.”
1.
Since the renewal of CEC's franchise in 1893, additional property contained in the
Area Service Agreement has been annexed by the City of Bismarck. Electric distribution
service has been provided to the annexed territories by MDU and CEC in accordance with
the Area Service Agreement. Both parties have relied upon the grant of franchise, and
upon the Area Service Agreement, with respect to investment, building of facilities,
installation, and provision of eledric distribution services to new city residents.
V.
MDU sent a letter to CEC dated June 26, 2002, to be effective June 28, 2003,

purporting to cancel the Area Service Agreement for all areas outside the City of Bismarck.

However, the terms of the franchise, as well as terms of the Area Service Agreement, as

amended, provides that all of the privileges, rights, obligaﬁons, and restrictions as
contained in the Service Agreement, as amended, shall notwithstanding such cancellation,
continue during the term of either party's respective franchise with the City of Bismarck to

apply equally to both CEC and MDU. The grant of authority in CEC's franchise agreement

expressly provides that the franchise applies to the *. . . public grounds of the City as now,

- Pringle & Herigstad, P.C.

P.O. Box 1000
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or hereafter constituted”. . . (emphasis added). The eventuality of annexation was

expressly provided for in CEC’s franchise grant.

V.

MDU alleges that CEC's service area was “frozen” in 2003 when they purported to
cancel a portion of the service agreement. However, since June 26, 2003, fifteen (15)
subdivisions have been annexed to the City of Bismarck in CEC’s service area, and have
been, and are served by CEC, pursUant to its franchise. There has been no prior objection
to CEC providing service by either MDU or the City.

V1.

When territory is annexed into the City such territory stands just as any other
property within the City, subject to the Area Service Agreement, and CEC’s franchise. On
April 12, 2005, the area knowh as “part of Boulder Ridge First Addition to the City”,
hereafter “Boulder Ridge”, was annexed to the City of Bismarck. Pursuant to the érant of
franchise incorporating the Area Service Agreement, Boulder Ridge is located in CEC's
service area. See attached Exhibit A.

VI

CEC had previously provided electric service to a location in what is now known as

Boulder Ridge since April 23, 1949. In preparation for the development of Boulder Ridge,
CEC pulled the meter on March 17, 2005, and retired the service on April 8, 2005. CEC
has a signed customer request to provide service within Boulder Ridge.
VL.

MDU has indicated its intention to serve Boulder Ridge. Such service by MDU will

Pringle & Herigstad, P.C.
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unreasonably interfere, or is about to interfere unreasonably, with the service or system of
CEC. On September 27, 2005, MDU requested an underground facility located in French's
1= Addition to the City of Bismarck. This is a subdivision located directly south of Boulder
Ridge, also in CEC's service area. i is believed that MDU intends to infiltrate CEC’s
territory by a half-mile of line to tie their system into Boulder Ridge, which ultimately
requires themto cross CEC's power line. CEC's facilities are the only facilities located on
the property to be served, prior to MDU's infiltration, the subject of this dispute. MDU has
never provided electric service to this area. MDU's closest existing facility is approximately
one-half (V%) mile (2,800 feet) from Boulder Ridge. CEC is able to extend service to the site
through a shorter extension at a lower costs, which is a primary consideration of orderly

and economic development. Service by CEC is a natural extension of service from its

existing facilities and will not result in checker boarding customers served by MDU and

CEC.
IX.

CEC has built its distribution system in reliance upon the franchise granted by the
City of Bismarck, which grant incorporates the terms of the Area Service Agreement. With
respeéf to Bdulder Ridge Spebiﬁcally, original construction of 1-phaée line was completed
in 1948. The line was converted to 3-phase in 1970, and the 3-phase was rebuilt and
upgraded, adding more capacity in 1997. The 3-phase circuit in Boulder Ridge taps the
CEC line and the circuit is ready to be energized by CEC. In addition, CEC and WAPA
have invested $7 million in construction of the Ward Delivery Substation to provide

transmission service to North Bismarck. This Delivery Substation is expected to be

|02
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completed in January, 2006. See attached Exhibit B, consisting of four photographs of
CEC's facilities.
X.

MDU's construction into CEC's franchised service area violates and threatens to

violate the provisions of Section 48-03-01 and 49-03-01.3 N.D.C.C.
WHEREFORE the Complainant requests that the NDPSC to issue an ordver:

1. Restraining and enjoining MDU from constructing or extending its interfering

lines, plant, or system, into CEC’s franchised service area;

Requiring immediate removal of all of MDU's facilities in CEC'’s service area;

and

In addition to the restraint imposed, that the Commission prescribe such

other terms and conditions as it shall deem reasonable and proper.

Dated this a,)'g’day of September, 2005.

PRINGLE & HERIGSTAD, P.C.

o (A6 i

Carol K. Larson - #04406
Attorneys for Capital Electric Cooperative, Inc.

Pringle & Herigstad, P.C.
2525 Elk Drive

PO Box 1000

Minot, ND 58702-1000
(701) 852-0381
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Exhibit C-2

BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

[2

Capital Electric Cooperative, inc.

Complainant,

VS. ANSWER AND COUNTERCLAIM

Montana-Dakota Utilities Co., a Case No. PU-05-551

Division of MDU Resources Group, Inc

)
)
)
)
)
)
)
)
)
)

Respondent.

Montana-Dakota Ultilities Co., a Division of MDU Resources Group, Inc.

(“Montana-Dakota”), for its Answer and Counterclaim to the Complaint of Capital
Electric Cooperative ("CEC") alleges and states as follows:
ANSWER

1. Answering paragraph | of the Complaint, Montana-Dakota admits CEC

holds a franchise adopted by the Bismarck Board of City Commissioners on May 25,

1093. Montana-Dakota alleges the franchise is a limited franchise and refers the Public
Service Commission to the franchise for its complete terms.

2.

Answering paragraph |l of the Complaint, Montana-Datha admits that it
and CEC entered into an amendment dated June 3, 1993 to an Area Service

Agreement dated July 5, 1973. Montana-Dakota alleges the amendment has no

applicability for areas outside the City of Bismarck and refers the Public Service

Commission to the amendment for its complete terms.

3. Montana-Dakota admits the allegation of paragraph lil of the Complaint for
property annexed to the City of Bismarck between May 25, 1893 and June 26, 2003.
Montana-Dakota denies the allegations of paragraph Il of the Complaint to the extent it

Jos
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alleges the parties relied upon the Area Service Agreement for provision of service to

areas outside the City of Bismarck after June 26, 2003.

4. Answering paragraph IV of the Complaint, Montana-Dakota admits it
cancelled the Area Service Agreement effective June 26, 2003 for all areas outside the
City of Bismarck. Montana-Dakota denies the allegations of paragraph IV of the
Complaint to the extent it alleges the Area Service Agreement could not be cancelled
for areas outside the City of Bismarck. Montana-Dakota denies that CEC’s franchise
extends to all annexed areas of the City of Bismarck. Montana-Dakota alleges that
CEC’s franchise rights to serve annexed areas is expressly subject to the geographic
limits of CEC’s limited franchise.

5. Answering paragraph V of CEC's Complaint, Montana-Dakota admits that
by virtue of the cancellation of the Area Service Agreement for areas outside the City of
Bismarck, property annexed to the City after that date was not subject to the Area
Service Agreement and was not part of Capital Electric's limited franchise without an
amendment to include the annexed property within the geographic limits of the
franchise. Montana-Dakota admits on information and belief, that CEC is serving
customers annexed to the City of Bismarck after June 26, 2003 without a franchise.
Montana-Dakota denies that it was obligated to object in some form or manner to CEC'’s
service without a franchise and alleges it was CEC's aﬁirma‘tivevduty to obtain an
amendment to its franchise to include the areas annexed after June 26, 2003.

B. Montana-Dakota admits the allegation of paragraph VI of the Complaint

that on April 12, 2005, the area known as "part of Boulder Ridge First Addition to the

City" was annexed to the City of Bismarck. Montana-Dakota denies the remaining
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allegations of paragraph Vi of the Complaint anc states that Part of Boulder Ridge First
Addition to the City of Bismarck is not within the scope of CEC's limited franchise but is
within Montana-Dakota's franchise from the City of Bismarck.

7. Montana-Dakota is without sufficient information to admit or deny the
truthfulness of the allegations of paragraph VIl of the Complaint and therefore denies
the same and puts the Complainant to its proof thereon.

8. Montana-Dakota admits that it has extended its facilities and intends to
provide electric distribution service to Part of Boulder Ridge First Addition to the City of
Bismarck pursuant the rights and obligations of its franchise from the City of Bismarck.
Montana-Dakots denies its service will interfere with service or facilites of CEC
because CEC is not authorized by law or franchise to provide electric distribution

services to Part of Boulder Ridge First Addition to the City of Bismarck.

9. Answering paragraph X of the Complaint, Montana-Dakocta denies that
CEC built its distribution system in reliance on its limited franchise or the Area Service
'Agreement. Mentana-Dakota is without sufficient knowledge or information to admit or

deny the remaining allegations of paragraph IX and therefore denies the same and puts

the Complainant to its proof therecn.

10.  Montana-Dakota denies the allegations of paragraph X of the Complaint.

Montana-Dakota holds an unlimited franchise to provide electric distribution service

within the City of Bismarck.

11,  Part of Boulder Ridge First Addition to the City of Bismarck is within the

scope of Montana-Dakota unlimited franchise.

S8
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12.  Article VII, Section 11 of the North Dakota Constitution provides that the

power of the City of Bismarck 1o franchise the operation of a public utility shall not be

abridged by the legisiative assembly. Subsection € of North Dakota Century Code

section 48-03-06 provides that nothing in Chapter 45-03 shall be construed to limit the
authority of the governing board of a city to exercise its franchising authority under
section 40-05-01.

13.  The Complainant's Complaint should be dismissed on grounds the Public
Service Commission does not have jurisdiction to restrain or enjoin Montana-Dakota
from exercising its franchise authority tc provide electric distribution services in the City
of Bismarck including Part of Boulder Ridge First Addition to the City of Bismarck.

14.  The Complainant’'s Complaint should be dismissed on grounds that it fails
to state a claim upon which relief can be granted.

15.  The Public Service Commission does not have jurisdiction to interpret or
enforce an Area Service Agreement between Montana-Dakota and CEC entered into
prior to April 12, 2005.

16. CEC breached the Area Service Agreement between CEC and Montaha—
Dakota‘by its refusal to agree to modifications to the agreement to carry out the intent of
the parties that Montana-Dakota should serve future developments and growth areas

contiguous to the city of Bismarck.

17.  The Complainant's Complaint against Montana-Dakota should be
dismissed because CEC is barred by operation of law and its bylaws from serving

customers within Part of Boulder Ridge First Addition to the City of Bismarck.



COUNTERCLAIM

18. CEC has submitted itself to the jurisdiction of the Public Service
Commission regarding the provision of service in Part of Boulder Ridge First Addition to

the City of Bismarck by the filing of its Complaint in this matter.

18.  Montana-Dakota holds a 20 year unlimited franchise accepted May 28,

1987 from the City of Bismarck to provide electric distribution service within the City of

Bismarck as then or thereafter constituted.

20. Customers within Part of Boulder Ridge First Addition had central station
power available to them pursuant to Montana-Dakota's franchise upon annexation of

Part of Boulder Ridge First Addition to the City of Bismarck.

21.  Part of Boulder Ridge First Addition of the City of Bismarck was not a rural

area, as defined under North Dakota Century Code section 10-13-04, after its

annexation to the City of Bismarck.

22.  Customers within Boulder Ridge First Addition to the City of Bismarck are

not eligible for membership in CEC after annexation of Boulder Ridge First Addition to

the City of Bismarck.

23.  There were no electric distribution customers within Boulder Ridge First

Addition to the City of Bismarck at the time of its annexation.

24.  CEC's bylaws do not allow for the provision of electric distribution service

to non-members.

25.  CEC's extension of electric distribution facilities within Part of Boulder

Ridge First Addition to the City of Bismarck and its intent to provide electric distribution
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service within Part of Boulder Ridge First Addition to the City of Bismarck interferes with

or threatens to interfere with the service of Montana-Dakota.

Therefore, Montana-Dakota requests the Public Service Commission to issue an

order:

1. Dismissing the Complaint of CEC against Montana-Dakota;
2. Declaring that CEC is prohibited from providing electric distribution service

within Part of Boulder Ridge First Addition to the City of Bismarck;

3. Restraining and enjoining CEC from interfering with the service of
Montana-Dakota in Part of Boulder Ridge First Addition to the City of Bismarck by

offering electric distribution service within Part of Boulder Ridge First Addition to the City

of Bismarck.

e
Dated this Q) 7 day of October, 2005.

Respectfully submitted,
Montana-Dakota Utilities Co., a Division of

MDU Resources Group, Inc.

Daniel S. Kuntz (ID# 03490)
Senior Attorney

MDU Resources Group, Inc.
918 East Divide Avenue
P.0O. Box 5650

Bismarck, ND 58506-5650
(701)222-7612

Pearce & Durick
Patrick W. Durick (ID# 03141)
Jerome C. Kettleson (ID# 03095)
314 East Thayer

F.0. Box 400

Bismarck, ND 58502-0400

(701) 223-2890
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e e Exhibit C-3

BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA
Capital Electric Cooperative, Inc.

Complainant,
Motion to Dismiss or in the
VS. Alternative Motion for Continuance
Montana-Dakota Utilities Co., a Case No. PU-05-551

Division of MDU Resources Group, Inc.

Respondent.

The respondent, Montana-Dakota Utilities Co., a Division of MDU Resources
Group, Inc. ("Montana-Dakota”), moves the Commission to dismiss the complaint of
Capital Electric Cooperative (“CEC"). In the alternative, Montana-Dakota moves the
Commission for a continuance of the hearing in this proceeding.

MOTION TO DISMISS

In its complaint, Capital Electric Cooperative alleges that pursuant to the grant of
a franchise from the City of Bismarck, the area known as “part of Boulder Ridge First
Addition to the City of Bismarck” (“Boulder Ridge”) is located within CEC's service area.
CEC further alleges that Montana-Dakota's intention to provide Boulder Ridge with
electric utility service will unreasonably interfere with the service of CEC. CEC requests
an order restraining Montana-Dakota from interfering with CEC’s franchised service
area.

On November 14, 2005, the Bismarck Board of City Commissioners entered its
Findings, Conclusions, Decision and Order on the petition of Montana-Dakota to declare
the franchise rights of Montana-Dakota and CEC to serve Boulder Ridge. A copy of
Findings, Conclusions, Decision and Order of the Board of City Commissioners is
attached hereto. The Board of City Commissioners concluded that Boulder Ridge is

properly served by MDU under its franchise subject to CEC retaining any existing
1
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customers at the time Boulder Ridge was annexed on April 12, 2005. CEC has not
applied to amend its franchise to include any existing customers served by CEC at the
time of the annexation of Boulder Ridge. In its complaint in this proceeding, CEC
acknowledges that it retired its previous service to this area on April 8, 2005 and
therefore had no existing customers at the time of annexation. Accordingly, CEC does
not hold a franchise to serve any areas or customers within Boulder Ridge. As a matter
of law, Boulder Ridge is not part of CEC's service area.

Capital Electric filed its complaint in this proceeding under N.D.C.C. §§ 49-03-01
and 49-03-01.3 based on allegations that it was seeking to prevent interference by
Montana-Dakota with services provided by CEC at Boulder Ridge. Because CEC is not
authorized to provide service to Boulder Ridge, there can be no such interference by
Montana-Dakota. The determination of franchise rights and service areas within the City
of Bismarck lies exclusively with the Board of City Commissioners of the City of
Bismarck. Article VII, Section 11 of the North Dakota Constitution provides that the
power of the City of Bismarck to franchise the operation of a public utility shall not be
abridged by the legislative assembly. Subsection 8 of N.D.C.C. § 49-03-06 provides
that nothing in Chapter 49-03 shall be construed to limft the authority of the governing
board of the City to exercise its franchising authority under N.D.C.C. § 40-05-01.
Accordingly, the Commission has no authority under either N.D.C.C. § 48-03-01 or 49-
03-01.3. to limit the determination of the Board of City Commissioners that Montana-
Dakota is entitled to provide electric utility service within Boulder Ridge under its
franchise with the City of Bismarck.

CEC's complaint should be dismissed on the grounds that CEC is not authorized

to provide service within Boulder Ridge and, therefore, Montana-Dakota cannot, as a
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matter of law, interfere with the services of CEC. CEC’s complaint should also be

dismissed on grounds that the Public Service Commission does not have jurisdiction to
restrain or enjoin Montana-Dakota from exercising its franchise authority as provided by
the Board of City Commissioners of the City of Bismarck to provide electric distribution
services within Boulder Ridge.
ALTERNATIVE MOTION FOR CONTINUANCE

In the event the Public Service Commission determines not to dismiss the
complaint of CEC, Montana-Dakota requests the hearing in this matter scheduled for
December 13, 2005 be continued. The undersigned counsel for Montana-Dakota as
well as Montana-Dakota’s Assistant Vice President of Regulatory Affairs are scheduled
to appear at a proceeding before the South Dakota Public Utilities Commission involving
a number of parties that has been set for hearing for December 13-16, 2005. Because
of the significant importance of both of these proceedings, Montana-Dakota requests a
short continuance of the hearing in this matter to allow participation of its
representatives in both proceedings.
Dated this ;27"“& day of November, 2005.

Respectfully submitted,

Montana-Dakota Utilities Co., a Division of
MDU Resources Group, Inc.

Daniel S. Kuntz (ID# 03490)
Senior Attorney

MDU Resources Group, Inc.
918 East Divide Avenue
P.O. Box 5650

Bismarck, ND 58506-5650
(701)222-7612




STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT
Capital Electric Cooperative, Inc., |
Plaintiff,
v
The City of Bismarck, North Dakota,

MEMORANDUM OPINION
AND ORDER

and

Division of MDU Resources Group, Case No. 05-C-2303

inc.,
and

The Public Service Commission of
North Dakota,

)

)

)

)

)

)

)

)

|

Montana-Dakota Utilities, Inc., a )
)

)

)

)

)

)

)

)

Defendants. )
)

This case involves a territorial dispute between two electric power
providers, Capital Electric Cooperative, Inc. (CEC) and Montana-Dakota Utilities,
Inc., a Division of MDU Resources Group (MDU). CEC and MDU each hold
franchises from the City of Bismarck (City) regarding operation of electric
distribution systems in and around the City.

In August 2005, MDU filed a “Petition to Declare Franchise Rights” with the
City that requested the City to decide that “1. Montana-Dakota is authorized under
its electric distribution franchise to provide electric distribution service within ‘Part
of Boulder Ridge First Addition to the City of Bismarck’ as annexed to the City of
Bismarck on April 12, 2005, and 2. CEC is not authorized under its franchise to
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Burleigh County Civil 05-C-2303
Janhuary 20086

provide electric service within ‘Part of Boulder Ridge First Addition to the City of
Bismarck’ as annexed to the City of Bismarck on April 12, 2005." On October 11,
2005, the Bismarck Board of City Commissioners held a hearing on the Petition.
At the hearing, CEC and MDU each presented information and evidence to the
City Commissioners. Nothing either party provided to the Court shows CEC
objected to or challenged the authority of the City Commissioners to hear the
Petition. The City Commissioners issued Findings, Conclusions, Decision and
Order dated November 14, 2005.

CEC filed a declaratory judgment action. The original Complaint seeks
“judgment declaring its rights under its franchise to operate an electric distribution
system in Bismarck granted by the City on May 23, 1993.” In its brief filed in
response to the City’s Motion to Dismiss or in the Alternative for a More Definite

Statement, CEC’s counsel wrote:

“Responding to the City’s request for a more definite statement ‘as to
the relief requested,’ Capital states that it seeks a judgment
declaring that Capital has franchise rights to provide electric
distribution services in the City of Bismarck, including Boulder Ridge,
under its franchise granted by the City of Bismarck on May 25, 1993,
the Board of City Commissioner’s purported decision and order of
November 14, 2005, to the contrary notwithstanding.”

The City filed a Motion to Dismiss or in the Alternative for a More Definite
Statement. MDU filed a Motion to Dismiss. The City’s Motion alleges failure to
exhaust administrative remedies and failure to state a claim upon which relief
may be granted as grounds for dismissal. As noted above, the City asks, in the

alternative, that CEC be required to provide a more definite statement of the relief

'While CEC'’s Brief sets out a more definite statement, CEC has not filed an
amended complaint with similar language.

2
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January 2006

CEC requests. MDU’s Motion to Dismiss alleges failure to state a basis for
declaratory relief and failure to exhaust administrative remedies as grounds for
dismissal.

Resolution of the Motions comes down to two issues: (1) did the City have
authority to hear the Petition filed by MDU and issue its Order, (2) if the answer to
(1) is “yes” what remedy does CEC have to chalienge the City’s determination?

City’s Authority to Hear Petition and Issue Order
Nowhere in its Complaint does CEC directly claim the City did not have the
authority to hear MDU’s Petition and to issue its Order on the Petition. However,

in its Plaintiff s Response to Motion to Dismiss or for More Definite Statement,
CEC claims that the “City Commission’s decision and order of November 14,
2005 exceeds the scope of the Commission’s authority . . .”

Plaintiff's Response at 3. CEC further claims “Capital’s action in the court
complains of the Bismarck Board of City Commissioner's assumption of power to
declare franchise rights.”

Although CEC failed to plead that the City had no authority to hear the
Petition and to issue its Order, the Court must address that issue as a threshold
question.

Article VI, §11 of the North Dakota Constitution reads:

“The power of the governing board of a city to franchise the
construction and operation of any public utility or similar service
within the city shall not be abridged by the legislative assembly.”

Clearly, then, the City has the unabridgible power to franchise public
utilities. N.DC.C. §40-05-01 relates to Powers of Municipalities. Subsection (57)

reads:

b
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January 2006

“Franchises. To grant franchises or privileges to persons,
associations, corporations, or limited liability companies, any such
franchise, except where given to a railroad company, to extend for a
period of not to exceed twenty years, and to regulate the use of the
same, franchises granted pursuant to the provisions of this title not to
be exclusive or irrevocable but subject to the regulatory powers of

the governing body.”

(Italics added). The question is whether the Order issued by the City is within the
City’s regulatory power as it relates to an electric service franchise. "
“Cities are creatures of statute and possess only those powers and
authorities granted by statute or necessarily implied from an express statutory
grant.” Ebach v. Ralston, 469 N.W.2d 801, 804 (N.D. 1991). However, the North

Dakota Supreme Court loosens this restrictive statement in the same case by

holding that “the manner and means for exercising those powers, unless
prescribed by the legislature, are within the discretion of the City.” /d.

The fact that municipalities are given the unabridgible power to franchise
utilities in the North Dakota Constitution, coupled with the language of N.D.C.C.
§40-05-01(57), strongly supports the concept that the City has the authority under
its regjulatory powers or those necessarily implied from the statutory grant to
define parties’ rights under a franchise. It would be a ludicrous interpretation of
the law to say the City has the right to issue a franchise and set its terms, but not
to interpret its terms or its scope. The North Dakota Supreme Court has

recognized that municipalities may engage in quasi-judicial activities in

interpreting their own statutes and ordinances. See, e.g. Bigwood v. City of
Wahpeton, 565 N.W.2d 498, 501 (N.D. 1997). No logical reasons exist to treat a

city’s interpretation of a franchise differently.
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As a procedural matter, this Court notes that CEC apparently had not
challenged the City’s authority to hear the Petition and issue its Order until the

statements set out in its Response. Therefore, it has failed to preserve this issue

for review.

What is the Appropriate Remedy
CEC has filed a declaratory judgment action. Chapter 32-23, N.D.C.C.

governs declaratory judgments. N.D.C.C. §32-23-02 reads, in pertinent part,:

“Any person whose rights, status, or other legal relations are
determined by a statute, municipal ordinance, contract, or franchise,
may have determined any question of construction or validity arising
under the instrument, statute, ordinance, contract or franchise and
may obtain a declaration or rights, status, or other legal relations
thereunder.”

In reviewing the Complaint, it appears that CEC is simply asking this Court
to declare its rights under its franchise. However, when one reads CEC’s
Response to Motion to Dismiss, it becomes clear this is not so. CEC actually is
challenging the City's authority to issue its Order on the Petition, and is arguing
that the City’s decision was wrong. Plaintiff's Response to Motion to Dismiss of
for More Definite Statement at 3-4. Neither of those are within the scope of a

declaratory judgment action.
CEC has a remedy under N.D.C.C. §27-05-06(4). CEC may appeal the

decision was correct, but, rather, only whether in reaching its decision, the City
abused its discretion and acted in an arbitrary, capricious or unreasonable

manner. Seeg, e.g. Lindteigen v. Bismarck, 1997 ND 123, 565 N.W.2d 47.

City’s decision to the district court. On appeal, the issue is not whether the City’éﬁ f

1§
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Exhaustion of Administrative Remedies

MDU and the City claim the Court should dismiss CEC's Complaint

because CEC has failed to exhaust its administrative remedies, pointing to the
fact that CEC has filed a complaint with the Public Service Commission (PSC).
The Complaint CEC filed with the PSC asks the PSC to enjoin and restrain
MDU'’s activities in CEC’s claimed franchise service area. MDU’s response asks
for similar relief against CEC.

N.D.C.C. §49-02-02(4) gives the PSC the power to compel the obedience
of lawful orders of mandamus, injunction, or other proper proceedings. More
specifically, N.D.C.C. §49-03-01 allows the PSC to order enforcement of Chapter
49-03, N.D.C.C. with respect to allegations of unreasonable interference by an
electric utility with the operations of another electric utility. This power is in the
context of a certificate of public convenience and necessity.

N.D.C.C. §49-03-01 does not require an electric utility to secure a
certificate of public convenience and necessity for extension of service within a
municipality within which it has lawfully commenced operations. See, also
N.D.C.C. 49-03-01.3. The question of whether MDU is operating lawfully under
its franchise agreement is one of franchise interpretation by the City
Commissioners. Only after the City Commissioners have decided the issue, and
after any resulting appeal, may the PSC determine whether MDU is unreasonably
interfering with CEC operations. If the City Commissioners, the district court, and
the North Dakota Supreme Court all decide MDU has the service rights in
Boulder Ridge under the parties’ respective franchises, the PSC would have no
basis for action. While the PSC may have a different opinion, it is this Court’s

opinion that this case is the horse and the PSC action is the cart.
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To avoid unnecessary delay and expense, the Court would consider CEC's
Complaint to be an appeal to the district court of the City’s decision, would allow
CEC to file an appropriate pleading setting out the issue as noted above, and
would allow the parties to address the issue at the hearing now scheduled for
March 2, 2006. Should any defendant object to this procedure, the Court will
Order the Complaint dismissed and CEC may proceed accordingly.

Dated at Bismarck, North Dakota, this _ = O day of January, 2006.

BY THE COURT:

South Central Judicial District

Carol Larson
Randall Bakke
William Binek
Daniel Kuntz
Jerome Kettleson
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- STATE OF NORTH DAKOTA IN DISTRICT COURT
- COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.
Plaintiff,
- VS.

PLAINTIFF’S MOTION FOR LEAVE
OF COURT TO AMEND COMPLAINT
AND NOTICE OF MOTION

The City of Bismarck, North Dakota
- and
e Montana-Dakota Utilities, Inc., a

- Division of MDU Resources Group,
Inc.

Docket Number 05-C-2303

- and

The Public Service Commission of
- North Dakota

RN O S I N A S N A P P P I N D N N

Defendants.

Plaintiff, Capital Electric Cooperative, Inc. (Capital), moves the Court for leave to

amend its Complaint to provide a more definite statement of its claim to answering

T Defendant’s, Montana-Dakota Utilities, Inc., a Division of MDU Resources Group Inc.
- (MDU) and the Public Service Commission (PSC). Capital has asserted its right to amend
its Complaint once as a matter of right against the Defendant, City of Bismarck, North
Dakota, as the City has not answered the Complaint. Service of the Amended Complaint

- has been made upon the City. A copy of the proposed Amended Complaint as to

answering Defendants is attached.

]

b

Pringle & Herigstad, P.C.
“ PO Box 1000 ,

Minot, ND 58702-1000
701-852-0381



- NOTICE OF MOTION

TO: The City of Bismarck, by and through their attorney, Randall J. Bakke; Montana-
- Dakota Utilities, Inc., by and through their attorney, Jerome C. Kettleson; and the
Public Service Commission, by and through their attorney, William W. Binek.

- YOU WILL PLEASE TAKE NOTICE that the attached Motion to Amend Complaint
- and Notice of Appeal is being made to the Court pursuant to the provisions of Rule 3.2 of
: the North Dakota Rules of Court. You are further advised that you have 10 days after
' service of this Motion within which to file an answer brief and other supporting papers.
,.,;ﬁ‘ Upon the filing of briefs, or upon expiration of the time for filing, the Motion is deemed
» - submitted to the Court unless counsel requests oral argument on the Motion.

- Dated this _ﬁfday of February, 2006.

PRINGLE & HERIGSTAD, P.C.

Carol K. Larson - #04406
Attorneys for Capital Electric Cooperative, Inc.

- Pringle & Herigstad, P.C.
2525 Elk Drive
ol PO Box 1000

- Minot, ND 58702-1000

(701) 852-0381

i) 2

R
o Pringle & Herigstad, P.C. / a ;

P.0. Box 1000
Minot, ND 58702-1000
701-852-0381



STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.

Plaintiff,

VS,
AMENDED COMPLAINT

The City of Bismarck, North Dakota AND NOTICE OF APPEAL

and

T Montana-Dakota Ultilities, Inc., a
_ Division of MDU Resources Group,

Inc.

Docket No. 05-C-2303

and

The Public Service Commission of
North Dakota

M N N M M M M S e e M e S e e S S e e e

Defendants.

I
. Plaintiff (herein “Capital”) is a cooperative organized and operated under North
- Dakota Century Code Chapter 10-13 providing electric energy in North Dakota.
i
The Defendant City of Bismarck (herein the “City") is a city under North Dakota
Century Code Title 40.
1.

The Defendant Montana-Dakota Utilities, Inc., a division of MDU Resources Group,

Pringle & Herigstad, P.C.
P.0. Box 1000 7 / . N

Minot, ND 58702-1000
01-852-0381



Inc. (herein “Montana-Dakota”) is a business corporation providing electric energy in North

Dakota.
V.

The North Dakota Public Service Commission (herein "PSC") is a constitutional body
under Article V, Section 2 of the North Dakota Constitution and under North Dakota
Century Code Title 48.

V.
Montana-Dakota holds a franéhise to operate an electric distribution system in
Bismarck, North Dakota granted by the City on May 12, 1887.
V1.
Capital holds a franchise to operate an electric distribution system in Bismarck,
North Dakota granted by the City on May 23, 1883.
VL.
On August 30, 2005, Montana-Dakota filed with the Board of Commissioners of the
City of Bismarck a “Petition to Declare Franchise Rights” requesting the Board “to

determine that: “1. Montana-Dakota is authorized under its electric distribution franchise

to provide electric distribution service within Part of Boulder Ridge First Addition to the City
of Bismarck’ as annexed to the City of Bismarck on April 12, 2005; and 2. CEC [Capital]
is not authorized under its franchise to provide electric distribution service within "Part of

Boulder Ridge First Addition to the City of Bismarck’ as annexed to the City of Bismarck

on April 12, 2005.”

Pringle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1600
701_837-0381



VL
On September 28, 2005, Capital filed a complaint with the Commission under
N.D.C.C. 49-03-01, 03-01.3., -01.4 and -05, alleging that Moniana-Dakota has extended
its facilities within the corporate limits of Bismarck in violation of N.D.C.C. 49-03-01 and
and alleging that Montana-Dakota intends to provide electrical service to a

01.3,
development in Capital's service area and such service will unreasonably interfere or is

about to unreasonably interfere with the service or system of Capital.
IX.

) On October 4, 2005, Capital outlined the nature of the proceedings in its brief before
the City Commission as “a proceeding initiated by Montana-Dakota Utilities, Inc., hereafter
“MDU", to deny Capital Electric Cooperative, Inc.’s franchised right to provide electric
service to property annexed in its designated service area on or after June 26, 2003.”

X.
Also, in its October 4, 2005, city filing, Capital acknowledged the City’s right to grant
franchises and to regulate the use of same. Capital further asserted the PSC had the
K& responsibility to resolve conflicting claims within municipalities, that a complaint had been
filed with the PSC, and further that the City did not have the right to amend or alter

Capital’s franchise without its consent. Capital further asserted that Courts have exclusive
jurisdiction to resolve contract disputes, and that Capital had invested millions of dollars,
in reliance upon the franchise, to fulfill its obligation to serve North Bismarck. Capital

reasserted these issues to the City Commission, to the extent permitted by the 20 minute

presentation Capital was allowed, at that October 11, 2005, hearing.

Pringle & Herigstad, P.C.
P.O. Box 1000
Minot, ND 58702-1000
701-852-0381
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- X1
- On October 20, 2005, Montana-Dakota filed an answer and counterclaim to
Capital's PSC Complaint, asserting Capital “...is not authorized by law or franchise to

provide electric distribution services to Part of Boulder Ridge First Addition to the City of

Bismarck.”
Xl

On November 14, 2005, the President and City Administrator of the City executed

: a document titled “Findings, Conclusions Decision and Order” “In the matter of a Petition
ﬁ..‘?.; ’ to Declare Franchise Rights Filed by Montanta (sic) Dakota Utilities Co.,” wherein “the
N Board of City Commissioners Orders that the Petition of MDU is granted with respect to the
: provision of electric power services within part of Boulder Ridge First Addition to the City
- of Bismarck.” (Herein November 14" Order.)

h XL

,; The Board of City Commissioners stated as one of its “Conclusions of Law” in
- support its decision in the November 14" Order “That pursuant to Article 7, Section 11 of
: V : the North Dakota Constitution the City of Bismarck has the power to regulate the franchises
- of any public utility within the City.” (November 14" Order, page 4.) That statement is
- erroneous as a matter of law under North Dakota Supreme Court decisions that establish
}. that the Constitution does not grant powers to municipalities. E.g. Litten v City of Fargo,
- 294 N.W.2d 828 (N.D. 1980).

- XIV.

- The Board of Commissioners of the City of Bismarck performs the legislative
- 4
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functions of the city, including, under N.D.C.C. 40-05-01, the powers:

“1. Ordinances. To enact or adopt all such ordinances, resolutions, and
regulations, not repugnant to the constitution and laws of this state, as may
be proper and necessary to carry into effect the powers granted to such
municipality or as the general welfare of the municipality may require, and to

alter repeal, alter, or amend the same.”

and

“57. Franchises. To grant franchises or privileges to persons, associations,
or corporations, any such franchise, except where given to a railroad
company, to extend for a period of not to exceed twenty years, and to

regulate the use of the same, franchises granted pursuant to the provisions
of this title not to be exclusive or irrevocable but subject to the regulatory

powers of the governing body.”

Under North Dakota Supreme Court decisions affecting powers of governing bodies of

municipalities, if statutory powers are not implemented by ordinance the city may not avail

itself of the powers enumerated by statute. E.g. Litten v City of Fargo, 294 N.W.2d 628
(N.D. 1980).
XV.
No ordinances, resolutions or regulations have been enacted or adopted by the
Board of Commissioners of the City of Bismarck in the exercise of its power under
. N.D.C.C. 40-05-01, Subsection 1, to carry into effect the regulatory powers of the
governing body affecting franchises granted under N.D.C.C. 40-05-01, Subsection 57.
XVI.
No ordinances, resolutions or regulations have been enacted or adopted by the

Board of Commissioners of the City of Bismarck to authorize the Board to hear Montana-

Dakota's Petition or to Issue the November 14" Order.

Pringle & Herigstad, P.C.
P.O. Box 1000
Minot, ND 58702-1000
701-852-0381



XVII.
No statute enacted by the North Dakota Legislature authorizes the Board of

Commissioners of the City of Bismarck to hear Montana-Dakota’s Petition or to Issue the

November 14" Order.

XVHL.
Montana-Dakota's Petition to the Board of Commissioners of the City of Bismarck
did not request the exercise of a legislative function, nor does the November 14" Order
record the exercise of a legislative function. The Petition requested and the November 14t
Order presumed the Board's authority to render a decision to resolve the conflicting claims

of litigants, a judicial function. Under the North Dakota Constitution and its structure of

separate legislative, executive and judicial branches of government, there is an implied

exclusion of each branch from the exercise of the functions of the others. City of

Carrinaton v Foster County, 166 N.W.2d 377 (N.D. 1969). The Board’s assumption of

authority to hear and decide Montana-Dakota’s Petition violated the Constitutional principle
of separation of powers.
XIX.
A franchise granted by the governing body of 2 municipality under N.D.C.C. 40-05-
01, Subsection 57 is a contract between the municjpality and the grantee of the franchise.
The authority to interpret contracts and to resolve disputes under contracts where one of
the contracting parties is a governmental entity is a function of the judicial branch of

government. Seher v Woodlawn School District, 59 N.W.2d 805 (N.D. 1853).

Pringle & Herigstad, P.C.
P.0. Box 1000 / ; g ,

Minot, ND 58702-1000
701-852-0381



XX.

The November 14" Order exceeds the scope of power and authority of the Board
of Commissioners of the City of Bismarck under the statutes of the State of North Dakota
and under Bismarck’s ordinances, resolutions or regulations. The Board had no power or
authority under ordinances, resolutions or regulations, no power or authority under the
statutes of the State of North Dakota and no power or authority under the Constitution of
the State of North Dakota, to hear and decide Montana-Dakota's Petition or to issue the
November 14" Order.

XX
Capital takes exception to and objects to the findings of fact under the November
14" Order.
XXIL.

The November 14" Order is not in accordance with the law, and is therefore
“arbitrary, capricious, unreasonable.
XXIII.

(4 The procedure of the Board of Commissioners of the City of Bismarck in hearing
Montana-Dakota's Petition and in the Board’s decision has not afforded Capital a fair
»hearing. The Board's decision violates Capital's constitutional right to due process. The
Board's decision violates constitutionally protected property rights to its franchise and its

electric distribution system.

XXIV.

i

el

e

The Board of Commissioners of the City of Bismarck's conclusions of law and the

Pringle & Herigstad, P.C.
P.0. Box 1000
Minot, ND 58702-1000 / Q q
701-852-0381
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order of the November 14™ Order do not sufficiently explain its rationale for its decision.
XXV,

The November 14" Order, if made within the scope of the power and authority of
the Board of Commissioners of the City of Bismarck, is arbitrary, capricious and
unreasonable.

XXVI.

The franchise granted to Capital by the City of Bismarck in 1993 refers to an Area
Service Agreement between Capital and Montana-Dakota. The Agreement is referred to
in the November 14" Order (Findings of Fact 3, 4 and 5; Conclusions of Law numbered 2,
3, 4,and 5.). Under the November 14" Order, the Board of Commissioners of the City of

Bismarck asserted authority to declare the Area Service Agreement to be ambiguous and
to interpret the Agreement, (Conclusion of Law numbered 2) which interpretations
produced the result that Montana-Dakota, not the Board of Commissioners of the City of
Bismarck, determined the rights of Capital under its franchise (Conclusions of Law
numbered 3, 4, and 5). The Board of Commissioners of the City of Bismarck had no power
or authority under its ordinances, resolutions or regulations, no power or authority under
the statutes of the State of North Dakota and no power or authority under the Constitution
of the State of North Dakota, to interpret the Area Service Agreement. The Board of
Commissioners of the City of Bismarck has no power or authority under the statutes of the
State of North Dakota or under the Constitution of the State of North Dakota to delegate
to Montana-Dakota the Board's legislative authority to grant franchises or to regulate

franchises. Montana-Dakota Utilities Co. V Johanneson, 153 N.W.2d 414 (1967).
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XXV
No ordinance, resolution or regulations have been enacted or adopted by the Board
of Commissioners of the City of Bismarck to provide for appeal from the November 14"
Order, asserted as an exercise of “the power to regulate the franchises of any public utility
within the City"..."pursuant to Article 7, Section 11 of the North Dakota Constitution.’
(November 14™ Order, page 4.)
XXV
No statute enacted by the North Dakota Legislatures provides for appeal from the
November 14" Order asserted as an exercise of “the power to regulate the franchises of

any public utility within the City”..."pursuant to Article 7, Section 11 of the North Dakota

Constitution.” {November 14" Order, page 4.)
XXIX.

The North Dakota Public Service Commission is a constitutional body under Article
V, Section 2 of the North Dakota Constitution having only such powers and duties as are
prescribed by law, not including powers to determine rights, status, or other legal relations
affected by a statute, municipal ordinance, contract or franchise.
XXX,
The district court has judicial power and original jurisdiction of all causes including
the power to determine rights, status, or other legal relations affected by a lstatute,
municipal ordinance, contract or franchise, under the North Dakota Constitution, Article VI

Sections 1 and 8, and North Dakota Century Code, Section 27-05-08 and Chapter 32-23.
N.D.C.C. 32-23 provides for judicial review of the November 14" Order. E.g. City of Fargo

Pringle & Herigstad, P.C.

P.0. Box 1000
Minot, ND 58702-1000
701-652-0381



v Harwood Township, 256 N.W.2d 694 (N.D. 1977).
XXXI.

The district court has judicial power and original jurisdiction of all causes including
jurisdiction of appeals from determinations of inferior officers, boards or tribunals, in such
cases and pursuant to such regulations as may be prescribed by law, under the North
Dakota Constitution, Article VI Sections 1 and 8, and North Dakota Century Code, Section
27-05-06.

XXX,
No regulations are prescribed by law for appeal from the November 14™ Order
considered as a determination of inferior officers, boards or tribunals.
XKML
Capital is a person whose rights, status, or other legal relations are affected by
statute, municipal ordinance, contract or franchise with respect to the provision of electric
power services within the City of Bismarck, and is affected by the November 14" Order.
THEREFORE, Capital requests judgment under N.D.C.C. 32-23, declaring that
Capital has franchise rights to provide electric distribution services in the City of Bismarck,
including Boulder Ridge, under its franchise granted by the City of Bismarck on May 25,

1983, the Board of City Commissioner's November 14" Order to the contrary

notwithstanding.
Alternatively, if the Court should determine that statutes enacted by the North

Dakota Legislature do provide for appeal from the November 14" Order, or that regulations

are prescribed by law for appeal from the November 14" Order, Capital appeals such

10
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Order and requests an Order reversing the November 14" Order as arbitrary, capricious,

and unreasonable, for the reasons more fully and previously set forth in this Complaint

For any and all other appropriate relief within the jurisdiction of the District Court.

-

;
Dated this __).~"day of February, 20086.

PRI&E & HERIGSTAD, P
L/ /M i/ %K//\/

Carol K. Larson - #04406
Attorneys for Capital Electric Cooperative, {nc.
Pringle & Herigstad, P.C.

2525 Elk Drive

PO Box 1000
Minot, ND 58702-1000

(701) 852-0381
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FAX (701) 222-6689

- o
- STATE OF NORTH DAKOTA
- DisTrRICT COURT
SouTH CENTRAL JubDiciaL DisTrICT
wmBRUCE B. HaskeLL P.O. Box 1013
- JUDGE Bismarck, NORTH DAKOTA 58502
-
February 9, 2006
[ ]
-
Mr. Randall Bakke
- Attorney at Law
- PO Box 460
Bismarck, ND 58502-0460
-
- Ms. Carol Larson
- Attorney at Law
- PO Box 1000
Minot, ND 58702-1000
- Mr. Jerome Kettleson
Attorney at Law
= PO Box 400
o Bismarck, ND 58502-0400
: Mr. Daniel Kuntz
Attorney at Law
- PO Box 5650
- Bismarck, ND 58502-5650
- RE: Capitol Electric Cooperative v. City of Bismarck, et. al
- Burleigh County Civil 05-C-2303
: Dear Counsel:
- Mr. Bakke sent me a letter dated February 6, 2006 regarding the captioned case.
- Mr. Bakke's letter poses several questions. It is my intention that the hearing on
March 2, 2006 will address only the issue delineated in my decision. If either
- party wishes to submit a brief addressing the issue, the party may do so as long
- as | receive the brief at least one full day before the hearing. My decision renders
- the Motion for More Definite Statement moot. The practical effect of my ruling is
- that the Complaint is dismissed. However, again given my ruling, | see no
-~
il
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= %
Bruce B. Haskell

CEC v. City of Bismarck, et. al
Burleigh County 05-C-2303
Page Two

necessity for an amended complaint to be filed. Instead, we will proceed as if the
City’s decision had been properly appealed.

-The hearing on March 2, 2006 is set for one hour. f a party does not think one

hour is enough time for the hearing, the hearing will have to be rescheduled, as |
will be involved in a jury trial that day.

Please contact the Scheduling Clerk if it is necessary to reschedule the hearing.

Sincerely,

District Judge

BBH/is
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

CIVIL NO. 05-C-2303

Capital Electric Cooperative, Inc.,
Plaintiff,

CERTIFICATION OF RECORD ON
APPEAL TO DISTRICT COURT

Vs.
The City of Bismarck, North Dakota
and

Montana-Dakota Utilities, Inc., a Division
of MDU Resources Group, Inc.

and

The Public Service Commission of North
Dakota,

vvvvvvvvvvvvvvvvvvv

Defendants.

%k ok dokok fk %

TO THE CLERK OF THE DISTRICT COURT OF BURLEIGH COUNTY IN THE SOUTH
CENTRAL JUDICIAL DISTRICT OF THE STATE OF NORTH DAKOTA.

I, Dennis Schlenker, Investment/Finance Officer of the City of Bismarck, do hereby
certify that I have compared the following papers and documents with the originals on file and of
record in this office, and state the same to be true and correct copies of the original papers and
documents and the same do constitute the full and complete record of the proceedings had and of
the papers and documents filed in connection with the above entitled matter before the Board of
City Commissioners of the City of Bismarck, and which record is herewith transmitted to the

District Court:




O

C

1. Petition to Declare Electric Franchise Rights (MDU)

2. Reply to Petition (CEC)

3. Minutes from September 13, 2005 City Commission Meeting
4. VHS Tape of September 13, 2005 City Commission Meeting
5. Brief and Exhibits (CEC)

6. Brief and Exhibits (MDU)

7. Minutes from October 11, 2005 City Commission Meeting
8. VHS Tape of October 11, 2005 City Commission Meeting

9. Minutes from November 14, 2005 City Commission Meeting
10.  VHS Tape of November 14, 2005 City Commission Meeting
11.  Findings, Conclusions, Decision and Order

IN TESTIMONY WHEREOQF, I have hereunto set my hand on behalf of the City of Bismarck

Board of City Commissioners this / 7{4&@ of Feb 2006.

Dennis Schlenkef,'/lﬁfestment/Finance Officer
Bismarck, North Dakota

{
Subscribed and sworn to before me this /7* f‘ETay of February, 2006.

oo T o "'_ P:-.'l ‘-‘L [/

N%A/ Public
Cdunty of Burleigh, State of North Dakota
My commission expires:

JAMGE HOPFAGE
o TNofc-ry Public
N 2101 of North Dakot
| 14 Sp{)g,missforl Expirsg Aug,q?Q 2006

Cert of Record
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STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH
Capital Electric Cooperative, Inc.
Plaintiff,
VS.

The City of Bismarck, North Dakota

and

Montana-Dakota Utilities, Inc., a
Division of MDU Resources Group,

Inc.
and

The Public Service Commission of
North Dakota

Defendants.

i i i P Nl NP R WP P P S N 2 P W )

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

MOTION FOR RECONSIDERATION
AND BRIEF

Docket Number 05-C-2303

Pursuant to Rule 7(b) of the North Dakota Rules of Civil Procedure, the Plaintiff,

Capital Electric Cooperative, Inc., moves the Court to reconsider its Order dated January

30, 2005, entered on the Rule 12 Motion of the Defendant City of Bismarck for dismissal

of the action for failure to state a claim or in the alternative (under Rule 3.2) for a more

definite statement, and to provide a reasonable opportunity to respond to the Motion to

Dismiss as one for Summary Judgment under Rule 56, since the Court did not exclude,

and considered, matters outside the pleadings, without prior notice to Capital.

BACKGROUND

Capital commenced this action seeking a declaratory judgment under N.D.C.C. §

= Pringle & Herigstad, P.C.

P.O. Box 1000
Minoet, ND 5§702-1000
TV -RSD.MV3R1
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- 32-23 as an appropriate form of action and remedy for judicial review of action taken by

: the Board of Commissioners of the City of Bismarck, action described in Capital’s

- Complaint and in it's Amended Complaint.

= The City of Bismarck’s alternative motions for dismissal for failure to state a claim

;_ on which relief can be granted and for a more definite statement were both premised on

- its evaluation of the Complaint as “overbroad.” (City’'s December 19, 2005, Brief in Support

: of Motion, pages 7 & 8) . The City’s brief also argued Capital's complaint should "be

. dismissed for failure to exhaust its available administrative remedies,” i.e. a proceeding

""» before the North Dakota Public Service Commission under N.D.C.C. § 49-03. After
: Capital's brief responding to the Motion, the City's Reply Brief (January 13, 2006) asserted

- the Complaint should be dismissed “as a matter of law”.

- The Court's January 30, 2005, Memorandum Opinion and Order determined that
: the Motion to Dismiss should be granted, not because the Complaint was “overbroad” or
- because of the availability of an administrative remedy, as urged by the City of Bismarck,
- but because Capital’s grievance with the Board of Commissioners’ action is not within the
- v’ scope of a declaratory judgment action. The Court dpined that Capital has a remedy under
- N.D.C.C. § 27-05-04 (4) to appeal the City's decision to the District Court, and concludedv
: the Complaint should be dismissed unless designated to be an appeal to the District Court
- of the City’s decision. The Court also addressed the “matter of law” asserted. in the City’s
- January 13, 2006, Reply Brief, without arguments on the matter being received from

Capital.

o

sabringle & Herigstad, P.C.
P.O. Box 1000

Minot, ND 58702-1000
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GROUNDS FOR MOTION
- A.

Under N.D.C.C. § 27-05-06 (4), the District Court has “jurisdiction of appeals from
- ... the determinations of inferior officers, boards, or tribunals, in such cases and pursuant

to such regqulations as may be prescribed by law.” (Emphasis added.) Similarly, N.D.C.C.

§ 28-34-01 enacts procedures to govern “.. any appeal provided by statute from the

-
- decision of a local governing body...." (Emphasis added.) However no ordinances,
: resolutions, or regulations have been enacted or adopted by the Board of Commissioners
'e-:», ; of the City of Bismarck for an appeal from the November 14™ Order, and no statute
- enacted by the North Dakota Legislatures provides for appeal from the November 14%
- Order. There is no “appeal provided” or “prescribed by law” for Capital to obtain judicial
- review of the November 14" Order by appeal.

: in the absence of an “appeal provided by statute” or “prescribed by law,” judicial
- review of a City's action is available in an action for declaratory judgment. See, e.g., GO
“ Committee v. City of Minot, 2005 N.D. 136. As the words used in any statute are to be
: b ! understood in their usual sense, (N.D.C.C. §1-02-02), it is plain from the words of N.D.C.C.
- § 32-23 that it provides an appropriate procedure for Capital to obtain judicial review of the
" City Board's action and a declaration of Capital's rights, status, or other legal relations
under its franchise affected by the November 14" Order.

- Even if an “appeal” were available, “the existence of another adequate remedy does
) not preclude a judgment for declaratory relief in cases where it is appropriate.” Rule 57
- N.D.R.Civ.P., see also, N.D.C.C. § 32-23-01.

- 3
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- B.

- The City’s Motion to dismiss under Rule 12 (b) N.D.R.Civ.P. relied not only on its
_ accompanying brief, but also on attached exhibits and other file materials. The City's
- January 13, 2006, Reply Brief expanded its Motion seeking dismissal as a matter of law.
?- The Court's January 30, 2006, Memorandum and Order apparently treated the Motion as
s one for Summary Judgment, opining on the matters of law addressed in the City's January
- 13, 20Q6, Reply Brief. The City's expanded Motion did not notify Capital of a Summary
: Judgment Motion. The Court's Order did not afford Capital a reasonable opportunity to
*'~ | present all pertinent material, did not afford the minimum 34 days opportunity for Capital
- to respond under Rules 12 and 56. The City’s expanded Motion and the Court’'s Order did
- not afford Capital a reasonable opportunity to present argument on the matters of law
- addressed in the City's January 13, 2006, Reply Brief or in the Court’'s January 30, 2008,
: Order. Capitai requests a reasonable opportunity to respond to the City’s Motion if
- considered as a Rule 56 Motion.

- C.

: . In its January 30, 2006, Memorandum and Opinion and Order, the Court concluded,
- without reference to the material considered by the City Commission, that “CEC failed to
B plead that the City had no authority to hear the Petition and issue its Order.” Upon
; complete submission of Rule 56 summary jLJdgment materials, the Court will see that
- Capital did raise that issue and also objected to the City’s jurisdiction to reinterpret and
- rewrite a 20-year franchise resolution. Under the heading “Jurisdiction,” Capital in its Brief
- to the City assertea:

- 4
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“The City of Bismarck does not have the right to amend or alter its franchise
with CEC without CEC'’s consent. The Court’s have exclusive jurisdiction to
resolve contract disputes pursuant to the North Dakota Constitution Article

V1, Section 8.

This Court should reconsider its erroneous conclusion “that CEC apparently had not
challenged the City to hear the Petition and issue its Order...". See also paragraph X of

Capital's proposed Amended Complaint filed on February 3, 2006, in response to the

Alternative Motion for a More Definite Statement.
D.
The City made an Alternative Motion for a More Definite Statement with its Motion
to Dismiss of December 19, 2005. Capital filed its Motion to Amend Complaint, and the
City on February 6, 2008, gave its written consent to the Amended Complaint. Therefore,

this Court should expressly allow filing and service of Capital’s Amended Complaint.

THEREFORE, Capital seeks an Order:
1. Withdrawing the Court's Memorandum and Order of January 30,

2006;

- 2. Establishing a reasonable opportunity and schedule of procedures for

the parties to assemble all material pertinent to a Rule 56 Motion and

for the filing of briefs addressing matters of law pertinent to a Rule 56

Motion; and

3. Granting Capital’'s Motion to Amend its Complaint.

- Pringle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000
701-852-0381
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Dated this ff?D)\day of February, 2008.

PRINGLE & HERIGSTAD P.C.

™~ //(/C LLL{ (/ (/—}/ﬁw / 71/}

Carol K. Larson - #04406

- Attorneys for Capital Electric Cooperative, Inc.
Pringle & Herigstad, P.C.

2525 Elk Drive

- PO Box 1000
Minot, ND 58702-1000

- (701) 852-0381
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STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH
Capital Electric Cooperative, Inc.
Plaintiff,
VS.
The City of Bismarck, North Dakota

and

Montana-Dakota Utilities, Inc., a
Division of MDU Resources Group,
Inc.

and

The Public Service Commission of
North Dakota

Defendants.

N N M e M N M e e’ N e e e N e e N e’ S’

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

MOTION OF CONTINUANCE
AND FOR SCHEDULING ORDER

Docket Number 05-C~2303

Pursuant to Rule 3.2 and 6.1 of the North Dakota Rules of Court, Plaintiff, Capital

Electric Cooperative, Inc., makes this expedited Motion for Continuance. The basis for this

Motion is more fully explained in the attached brief. This Motion is supported by the

attached Brief and Affidavit, and all of the materials contained in the record.

The Motion for Continuance has been promptly filed and good cause having been

shown, the continuance should be granted. Capital requests the time allotted on March

2, 2008, to be converted to a telephone conference to allow the court and the parties to

clarify the procedural matters and establish a scheduling order.

aPrixlgle & Herigstad, P.C.

P.0. Box 1000
Minot, ND 58702-1000
701-852-0381
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- Dated this P’ day of March, 2006.

- PRINGLE & HERIGSTAD, P.C.

- v By: @(){/’L@“Q ﬂ{"‘ ?;/(/L._\__,\
Carol K. Larson - #04406

Attorneys for Capital Electric Cooperative, Inc.
- Pringle & Herigstad, P.C.
2525 Elk Drive
- PO Box 1000
Minot, ND 58702-1000
(701) 852-0381
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STATE OF NORTH DAKOTA : IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, inc.,
Appeliant,

v

The City of Bismarck, North Dakota,

and

Division of MDU Resources Group, Case No. 05-C-2303
inc.,

and

The Public SeNice Commission of
North Dakota,

)

)

)

)

)

)

)

)

;

Montana-Dakota Utilities, Inc., a ) ORDER

)

)

)

)

)

)

)

)
Appellees. )
)

Capital Electric Cooperative’s Motion for Continuance and for Scheduling

Order is DENIED.

1. There is no need to “clarify the procedural matters.” The Court made
clear in its January 30, 2006 Order what the issue at the March 2 hearing would
be.r The Court further clarified what the scope of the hearing would be in its letter
to Randall Bakke dated February 9, 2006, which letter was copied to counsel.

2. The other pending Motions are set for hearing April 7, 2006.

3. Capital Electric Cooperative, Inc. had the same access and right to the
record of the proceedings before the Bismarck Board of City Commissioners as

did the other parties.
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4. No “amendments or additions” to the record of the proceedings will be
allowed. The record is what it is, and it is upon the record as it exists that the

Court will make its determination.
5. The proceedings before the PSC have no relevance to the proceedings

before the City Commission in the context of the issue before the Court.

Dated at Bismarck, North Dakota, this 1% day of March, 2006.

BY THE COURT: /

Bruee'B. Hask/l ric

South Central Jud cial Dlstnct

Carol Larson
Daniel Kuntz
Jerome Kettleson
William Binek
Randall Bakke
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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.,
Appellant,
Y

The City of Bismarck, North Dakota,

and

ORDER ON APPEAL

Montana-Dakota Ultilities, Inc., a
Case No. 05-C-2303

Division of MDU Resources Group,
Inc.,

| and
|

Before the Court is the appeal by Capital Electric Cooperative, Inc.

| (“Capital”) of the Findings, Conclusions Decision and Order issued by the

Bismarck Board of City Commissioners (“Commission”) on November 14, 2005,
The issue before the Court is whether the Commission abused its

discretion in issuing its Order. To establish an abuse of discretion, Capital must

show that the Commission acted arbitrarily, capriciously, or unreasonably. See,

A&H Services, Inc. v. City of Wahpeton, 514 N.W.2d 855, 858 (N.D. 1994).

Procedural History
While not necessary to decide the issue before the Court, the Court

believes it would be helpful to recap the procedural history of this case.

1
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Capital Electric Cooperative v. City of Bismarck, et. ai.
Burleigh County Civil 05-C-2303
March 2006

On August 30, 2005, Montana-Dakota Utilities, Inc. a Division of MDU
Resources Group, Inc., (“MDU”) filed with the Commission a Petition to Declare
Electric Franchise Rights (Record of Proceedings Before the Board of City
Commissioners Exhibit 1, hereafter cited as "“RC”). The Petition filed by MDU
asked the Commission to determine that:

1. Montana-Dakota is authorized under its electric distribution
franchise to provide electric distribution service within “Part of the Boulder Ridge
First Addition to the City of Bismarck” as annexed to the City of Bismarck on April
12, 2005; and ‘

2. CEC is not authorized under its franchise to provide electric
distribution service within “Part of the Boulder Ridge First Addition to the City of '

Bismarck” as annexed to the City of Bismarck on April 12, 2005. |

|
Capital filed a Reply to Petition to Declare Electric Franchise Rights (RC.
Ex. 2). The Reply asked the Commission to determine that:
1. Capital is authorized under its franchise to provide electric
distribution service within “part of Boulder Ridge First Addition to the City of
Bismarck” as annexed to the City of Bismarck on April 12, 2005.
2. Capital is authorized under its franchise o provide electric
distribution services to all other areas annexed to the City of Bismarck designated
as Capital’s service area as set forth in the Area Service Agreement, as

amended. .
3. Montana-Dakota is not authorized to provide electric distribution

service to Boulder that “part of Boulder Ridge First Addition to the City of
Bismarck” as annexed to the City of Bismarck on April 12, 2005.

4. Montana-Dakota is authorized to provide electric service
distribution service to all future territory annexed to the City of Bismarck

|49
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Capital Electric Cooperative v. City of Bismarck, et. al.
Burleigh County Civil 05-C-2303
March 2006

designated as Montana-Dakota's service area as set forth in the Area Service

Agreement, as amended.
Capital's Reply does not include an objection to the Commission’s authority

to consider MDU’s Petition. In fact, the Reply asked the Commission to go
beyond MDU'’s Petition and make a determination as to “all other areas annexed
to the City of Bismarck” and “all future territory annexed to the City of Bismarck.”

1 The Commission considered the Petition and the Reply 1o the Petition at
i : :

! three separate meetings; September 13, 2005; October 11, 2005; and at a

] special meeting November 14, 2005. Before the October 11, 2005 meeting, each
party submitted a brief with attached exhibits. (RC. Exs. 5, 6.) Atthe October 11,
2005 meeting, counsel for each party appeared before the Commission and
presented their respective positions to the Commission. (RC. Ex. 7.)

The Commission issued its Findings, Conclusions Decision and Order on

November 14, 2005. The Commission limited its Decision and Order to a

. determination “that electric power service to part of Boulder Ridge First Addition

to the City of Bismarck is properly served by MDU, subject to CEC retaining any

existing customers.” (RC. Ex. 11, p. 5) |
; Capital filed a Complaint in the district court on December 1, 2005. The
I

'\ Complaint requested the following relief. “Therefore, Capital requests judgment

% declaring its rights under its franchise to operate an electric distribution system in
Bismarck granted by the City on May 23, 1993.” Capital, in its Complaint, did not
claim the Commission lacked authority to hear the Petition. Likewise, the
Complaint does not claim the Commission’s Findings, Conclusions Decision and
Order were wrong. The Complaint is styled as a declaratory judgment action
asking the Court to enter a judgment generally declaring Capital’s rights under the

franchise.
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failure to exhaust administrative remedies. The Motion for a More Definite

the City and the relief requested. In its brief in support of its Motion, the City

L)

paragraph 9 that claims the district court cannot abridge the power of the
governing body of a city to franchise the construction and operation of a public
utility; paragraph 13 that claims declaratory relief is not available to perform a
legislative function delegated by law to the City of Bismarck; paragraph 15 that

" rights by the Commission.

O A g e
e e T TP

Capital Electric Cooperative v. City of Bismarck, et. al.
Burleigh County Civil 05-C-2303
March 2006

On December 20, 2005, MDU filed its Answer. Included in its Answer are

claims declaratory relief is not available to Capital because its franchise rights

have been determined by the Commission; and paragraph 16 that claims
declaratory relief is not available to collaterally attack the declaration of franchise

Also on December 20, 2005, the City of Bismarck (“City”) filed 2 Motion to
Dismiss or in the Alternative for a More Definite Statement. The Motion to

Dismiss alleged failure to state a claim upon which relief may be granted and

Statement requested a more definite statement as to the cause of action against

included an argument about the City's powers to exercise franchise authority.
(Defendant City of Bismarck’s Brief in Support of Motion to Dismiss or in the

~ Alternative for a More Definite Statement at p. 5).

MDU filed a brief in support of the City’s Motion. In its brief, MDU again
raised the issue of whether declaratory relief was available to challenge the
Commission’s decision. (Brief of Montana-Dakota Utilities Co. in Support of

Motion to Dismiss at p. 3).
In its Response to the City’s Motions, Capital conceded that a more definite

statement was appropriate, and included a more definite statement. (Plaintiff's
Response to Motion to Dismiss or for More Definite Statement at p. 3). Because
Capital conceded the Motion and provided a more definite statement (and
because of the Court's subsequent Order) the Court did not issue an Order

4
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Capital Electric Cooperative v. City of Bismarck, et. al.
Burleigh County Civil 05-C-2303
March 2006

granting City’s the Motion for More Definite Statement. Also in its Response,
Capital now claimed the Commission exceeded its authority in issuing its
Findings, Conclusions Decision and Order, and that the Commission’s Findings,
Conclusions Decision and Order were wrong. (Plaintiff's Response to Motion to
Dismiss or for More Definite Statement at p.4)

Based on the pleadings and on the positions expressed by the parties in
their respective briefs and responses, the Court found it necessary, as a
.. prerequisite to deciding the City’s Motions, to address the two issues raised by

the parties: (1) did the Commission have authority to hear the Petition and issue
| the Findings, Conclusions Decision and Order, and (2) if the Commission had

j such authority, what remedy was available to Capital to challenge the
" Commission’s decision? The Court’s decisions on those issues determined the

next step to be taken. ;
| ‘ As to the issue of the Commission’s authority, the Court first found that t
Capital had not challenged the Commission’s authority to hear the Petition and |
issue its Order. Contrary to Capital’s later claim, the Court did not go outside the
pleadings to make that finding. The Court wrote “Nothing either party provided to |
the Court shows CEC objected to or challenged the authority of the City
Commissioners to hear the Petition.” (Memorandum Opinion and Order at p. 2).
!: If the City had already filed the record of the Commission proceedings at that
' time, the Court was not aware of the filing and did not review the record. The
Court further wrote, on that issue, “Nowhere in its Complaint does CEC directly

claim the City did not have authority to hear MDU's Petition and to issue its Order

|
|
i
i
i

on the Petition.” (Memorandum Opinion and Order at p. 3, emphasis added).
Further, the Court wrote, “Although CEC failed to plead that the City had no
authority to hear the Petition and to issue its Order, the Court must address that
issue as a threshold question.” (ld. Emphasis added). The Court then went on

5
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to discuss the Commission’s authority, and found that the Commission did have
the authority to interpret the franchise. (Memorandum Opinion and Order at pp.
3-5).

The Court then discussed the issue of available remedy. The Court
determined, in large part based on the arguments set out by Capital in its
Response to Motion to Dismiss or in the Alternative for a More Definite
Statement, that Capital was not in fact seeking declaration of its rights under the

franchise, but that Capital was in fact seeking judicial reversal of the »

Commission’s Decision and Order on the merits of the Decision and Order. The
Court's conclusion was unavoidable given Capital’'s own statements. “Capital

| states that it does indeed challenge the validity of the determinations made by the

~ City Commission. The determinations were not only wrong, they were made

outside the scope of the City Commission’s legislative authority.” (Plaintiff's
| Response to Motion to Dismiss or for More Definite Statement at p. 4). Having

| . . .
. found that the remedy of a declaratory judgment is not an available remedy to

challenge the merits of a determination made by a municipal governing body, the

Court then determined that an appeal of the Commission’s decision was a

remedy available to Capital. Finally, the Court decided that, rather than dismiss
© the action and make Capital start a new proceeding, the Court would allow the

matter to proceed as if Capital had filed a proper appeal.
The Court held a hearing on the appeal on March 3, 2006 despite Capital's

request for a continuance. The Court explained its reasons for denying Capital’s

request in its Order of March 1, 2006.

Did the Commission Abuse Its Discretion in Its Findings, Conclusions

Decision and Order?
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N.D.C.C. §28-34-01 governs appeals from “local governing bodies.” The
term “local governing bodies” includes any officer, board, commission resource or

conservation district, or other political subdivision. The Commission is a "local

governing body.” The standard of review on appeal is whether the Commission

acted arbitrarily, capriciously, or unreasonably, or there is not substantial

evidence to support the decision. See, Klindt v. Pembina County Water
Resource Board, 2005 N.D. 106, 697 N.W.2d 339; Pic v. City of Grafton,1998

i' N.D. 202, 586 N.W.2d 159. The North Dakota Supreme Court in Klindt held that

a decision of a local governing body is “not arbitrary, capricious or unr.easonabie

if the exercise of discretion is the product of a rational mental process by which

the facts and the law relied upon are considered together for the purpose of
achieving a reasoned and reasonable interpretation.” Klindt at §j12. The North
Dakota Supreme Court has further held that the courts must not substitute their
judgment for that of the local governing body that made the decision. Pic at §11.

Both MDU and the City of Bismarck filed briefs on appeal. Capital did not.
Capital did file an Amended Complaint and Notice of Appeal in which Capital set
out a number of things that can be taken as objections to Findings and
Conclusions of the Commission. At the March 3, 2006 hearing, counsel for
Capital further summarized Capital’s objections. The Court will address Capital's
assertions both as set out in its Amended Complaint and at the hearing.

In paragraph Xlll of the Amended Complaint, Capital states that the
Commission’s Conclusion of Law Number 1 is “erroneous as a matter law.”
Paragraphs XIV, XV, XVI, XVHI, XVIII, XX, XX, and XXV| all address the issue of
the Commission’s jurisdiction or authority. Counsel for Capital stated Capital’s
objection to Conclusion of Law Number 1 at the hearing on appeal. Also at the
hearing, counsel for Capital stated Capital’s objection “to the procedure by the

City of Bismarck as an ad hoc adventure unsupported by any procedures or

i
H
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standards under any state statute or local ordinance.” The Court does not know
what an “ad hoc adventure” is. However, the Court has already rendered its
decision on the issue of the Commission's authority and will not repeat its
decision or its reasoning.

Paragraph XX!| of the Amended Complaint is a blanket objection to the
Findings of Fact made by the Commission. The paragraph does not specify what
findings are objected to. Likewise, paragraph XXI| states that the Commission’s
Order “is not in accordance with the law, and is therefore arbitrary, capricious,

© unreasonable.” Capital does not specify further in this paragraph how the Order

is not in accordance with the |aw.

Paragraph XXII| states that the procedure used by the Commission in
hearing MDU's Petition and in the Commission’s decision did not afford Capital a

~ fair hearing, and that Capital was denied due process. Capital did not articulate

either in its Amended Complaint or at the hearing on appeal in what way it was
denied due process. Each party was afforded an opportunity to file briefs,

i including exhibits, with the Commission. Each party was afforded the same

:,5 amount of time to present oral arguments to the Commission. The Court was
unable to find anything in the record on appeal that shows that Capital at any time
~ objected to the Commission’s procedure. The Court finds that due process was

afforded Capital.
Paragraph XXIV of the Amended Complaint states that the Commission’s

“conclusions of law and the order of the November 14™ Order do not sufficiently
explain its rationale for its decision.” A review of the Conclusions of Law of the
Commission reveal that, in each Conclusion, there is a clear summary of the

Commission’s rationale and reasoning.
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. statute or ordinance allows for an appeal of the Commission's Order. The Court

" to the Commission’s Findings and Conclusions.

~ form of materials submitted to the Commission by MDU. (Exs. 1 and 2 attached
- to RC. 6). Second, the Commission found, in Conclusion of Law 2, that the Area

i determined that it was necessary to consider extrinsic evidence about the parties’
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Paragraph XXV of the Amended Complaint is, again, a conclusory
statement without detail, that the Commission’s Order is arbitrary, capricious, and

unreasonable.
Paragraphs XXVII, XXVIII, XXXI and XXXlI argue, in summary, that no

has already determined this issue, but, in short: N.D.C.C. §27-05-04(4) provides
jurisdiction to district courts to hear appeals from “inferior officers, boards, or
tribunals” and N.D.C.C. §28-34-01 governs appeals from “local governing
bodies.” These statutes clearly give Capital an appeal of the Commiséion’s

Order.
The remaining paragraphs are either procedural summaries or conclusory

statements that are not disputed or disputable.
At the hearing on appeal, counsel for Capital articulated further objections

Capital objects to the Commission’s references to materials from “the early
1960s” in Finding of Fact Number 2. First, the Finding is based on fact in the

Service Agreement was ambiguous (see discussion below) and therefore

intent. The Court finds it was not unreasonable for the City to do so. The fact
that Capital originally generated the materials gives the materials even more
weight and relevance in interpreting Capital’s intent in entering into the Area

Service Agreement.
Capital objects to Finding of Fact (3)(b). Finding of Fact (3)(b) is supported

by the Area Service Agreement itself (Ex. 3 attached to RC. 5). Paragraph 11 of
the Area Service Agreement clearly supports the Commission’s Finding that the

9
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intent of the parties was to review the agreement every five years. Exhibits 1 and
2 attached to MDU’s brief (RC. 8) also support the Finding as to Capital’s intent.
MDU'’s understanding of the agreement is supported by the foregoing Exhibits as
well as counsel’s statements at the October 11, 2005 Commission meeting.

Capital objects to Finding of Fact 5. At the hearing on appeal, counse! for

Capital said “[T]here is no provision in the area service agreement for partial
cancellation of the area service agreement” and “Therefore, the purported
cancellation by MDU had no effect on Capital’s franchise. Any determination by
the City to the contrary is arbitrary, capricious, and unreasonable.” Finding of
Fact 5 does not find there was a “partial cancellation” of the Area Service
Agreement, nor does the Finding address any effects of cancellation of the Area
Service Agreement on Capital’s franchise. Finding of Fact 5 merely points out
that MDU cancelled the Area Service Agreement, and that the cancellation was
effective June 26, 2003. That Finding is supported by Exhibit 10 attached to RC.
6 and the June 3, 1993 amendment to the Area Service Agreement (Ex. 4
attached to RC. 5).

Capital objects to Conclusion of Law 1 that the Commission had the
authority to decide the Petition. The Court has addressed that issue.

Capital objects to Conclusion of Law 2 that the Area Service Agreement is
ambiguous. The fact is that, as found in Conclusion of Law 2, Capital and MDU
“offered differing opinions regarding the meaning and interpretation of the CEC
franchise. MDU and CEC have offered differing opinions regarding the meaning,
interpretation and application of the Area Service Agreement as it is incorporated
into the CEC franchise.” If that were not the case, this dispute would not exist.
That fact in and of itself supports a conclusion of ambiguity. Adding to the
Conclusion is the fact that the Area Service Agreement could be reasonably

interpreted three ways:

10
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1. The Agreement includes just the areas that were in the City in 1993
when the franchises were issued, and any areas that are brought in as a result of

amendments to the Agreement.
2. The Agreement includes all the areas within the City in 1993 plus any

areas annexed to the City after 1993 that were within the Agreement until it was

cancelled.
3. The Agreement includes all the areas that were in the City in 1993 as

well as all the areas annexed into the City thereafter.
Each of those interpretations is reasonable. Therefore, the Agreement is,

as found by the Commission, ambiguous; therefore the consideration of extrinsic
evidence of intent is necessary; and therefore the Commission’s ultimate

interpretation of the Agreement is not unreasonable.
Capital objects to Conclusion of Law 3 in that the intention of the City when

it awarded the franchise to Capital was that MDU was to remain the main
provider of electrical services within the City, except for Capital’s existing
customers and any other customers or service conceded to Capital by MDU.
This Conclusion is supported by paragraph 1 of the Area Service Agreement,
wherein it is stated: | |
“Since [MDU] is and has been the principal supplier of electricity to
the area encompassing the City of Bismarck, both parties agree that
[MDU] should continue to serve the area and new areas contiguous
to the city as further stipulated and identified in this agreement.”

Paragraph 4 of the Agreement further defines the intent of the parties and
supports the Commission’s Conclusion. Capital also objects to the Commission’s
Conclusion of Law 3 insofar as the Conclusion is that it was not the intention of
the parties that the map attached to the Area Service Agreement would be in

11
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place for forty years without amendment, but rather that it would be amended as
the City grew to allow for growth of both MDU and Capital. First, the inclusion of
the geographic limitation in Capital’s franchise, but not in MDU’s, supports the
Conclusion. Second, the agreement that the parties would review the Agreement
every five years supports the Conclusion. Third, paragraphs 1 and 2 of the
Agreement that discuss the scope of each parties’ past service supports the
Conclusion. Fourth, the provision of paragraph 4 of the Agreement stating that
MDU will serve “any new consumers who come into that area and that [Capital]
will continue to serve its present consumers within the heavy dashed black line
and will serve new consumers within the heavy black dashed line only under
conditions further stipulated in this agreement” supports the Conclusion. Capital
further objected to Conclusion of Law 3 insofar as the Conclusion is that it was
not the intent of the City that Capital would become the exclusive electric power
supplier for all new areas of the City outside the line shown on the Area Service
Agreement. This Conclusion is supported by the same evidence as supports the
other objected to portions of Conclusion of Law 3.

Capital objects to Conclusion of Law 5 as to its conclusions regarding the
limitations of Capital’s franchise. Again, the terms of Capital’s franchise itself, as
well as the limitations contained in the Area Service Agreement, support this
Conclusion. Capital further objects to the Conclusion that the ability of the parties
to execute new agreements ended on June 6, 2003, the effective date of
cancellation of the Area Service Agreement by MDU. This Conclusion is
supported by the Amendment to the Agreement (Ex. 4 attached to RC. 5) and
MDU's letter of canceliation (Ex. 5 attached to RC. §).

Capital objects to Conclusion of Law 6 “for the reason that the City was not
empowered and has failed to enact resolutions or ordinances, and that no

provision of any other statute and no provision of the North Dakota Constitution

12

159




Capital Electric Cooperative v. City of Bismarck, et. al.
Burleigh County Civil 05-C-2303
March 2006

empowers the City to adjudicate conflicting claims between the holders of non-
exclusive franchises that the City has granted.” Conclusion of Law 6 contains

none of the conclusions to which Capital objects.
The Court finds that Capital has not shown that the Findings, Conclusions

Decision and Order of the Commission were arbitrary, capricious or
unreasonable. The Court finds that the Order was based on a rational mental
process supported by the evidence in the record on appeal. The Court ORDERS

that Capital’s appeal is hereby DENIED.
The Court is aware that MDU filed a Counterclaim in the original action.

Because this matter was treated as an appeal, and because some of the parties
to the appeal are not proper parties to the Counterclaim, it is further ORDERED

that MDU’s Counterclaim is DISMISSED without prejudice.

/
Dated at Bismarck, North Dakota, this /7~ day of March, 2008

BY THE COURT: | |
/ﬁ |
; / /

Bruce B. Haskell, District Judgé T~
South Central Judicial District

Carol Larson
Randall Bakke
Jerome Kettleson
Daniel Kuntz
William Binek
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- STATE OF NORTH DAKOTA IN DISTRICT COURT
- COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT
- Capital Electric Cooperative, Inc., )
- )
- Plaintiff, )
- )
v )
- )
- The City of Bismarck, North Dakota, )
)
- and ) ORDER RE: MOTION FOR
- ) RECONSIDERATION
- Montana-Dakota Utilities, Inc., a ) -
- Division of MDU Resources Group, ) Case No. 05-C-2303
Inc., )
— )
- and )
- )
' The Public Service Commission of )
- North Dakota, )
- Defendants. )
............................................................ )
- | The Court hereby DENIES the Capital Electric Cooperative’s (Capital)
!
- . Motion for Reconsideration. Capital specified several grounds for reconsideration
- | that will be discussed in the order set out in the Motion.
- As a preliminary matter, the Court notes that there is nothing in the North
- Dakota Rules of Civil Procedure that provides for “reconsideration.”
- 1. Capital argues that “[T]here is no ‘appeal provided’ or ‘proscribed by
- law’ for Capital to obtain judicial review of the November 14" Order by Appeal.”
- N.D.C.C. §27-05-06(4) clearly provides for appeals to the district court of
h “determinations of inferior officers, boards, or tribunals . . . Capital further
- argues that the availability of one remedy does not preclude a party from seeking
another remedy, in this case, a declaratory judgment. While true, the fact is that,
-t 10 /
%a_.\;(d 10 Jao / [0




regardless of how Capital attempts to characterize its Complaint, Capital is not
seeking a declaratory judgment. A declaratory judgment is a “declaration of
rights, status, or other Ilegal relations” under a statute, municipal ordinance,
contract or franchise. Capital in fact wants the Court to “declare” that the City had
no jurisdiction to hear MDU'’s petition, and that the City’s decision was wrong.

2. Capital argues that the Court issued a summary judgment without the
defendants providing Capital proper notice, and without the Court allowing
Capital the time for response contained in Rule 12 and 56, N.D.R.Civ.P. The

Court did not issue a summary judgment.
3. Capital states that, “without reference to the material considered by the

City Commission” the Court concluded that “CEC failed to plead that the City had
no authority to hear the Petition and issue its Order.” The Complaint filed by
Capital contained no challenge to the City’s authority to hear MDU’s Petition.

- That was the extent of the Court’s reference to Capital’s failure to challenge to

City’s jurisdiction, and was accurate.
4. The Court GRANTS Capital’'s Motion to Amend Complaint, although the

Motion has become largely moot because of the Court’s ruling on Capital’s

. appeal.
Dated at Bismarck, North Dakota, this 10" day of April, 2006.

BY THE COURT:

Bruce B. Haskell, District Jud&e\t/
South Central Judicial District .

Carol Larson
Daniel Kuntz
Randall Bakke
William Binek
Jerome Ketileson
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STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.,
CIVIL NO. 05-C-2303
Plaintiff,
VS.
The City of Bismarck, North Dakota
and

Montana-Dakota Utilities, Inc., a ANSWER TO AMENDED COMPLAINT

Division of MDU Resources Group, Inc.
and

The Public Service Commission of
North Dakota

Defendants.

N e M M Mt N N e e e e e e e e S S e e et o’

The North Dakota Public Service Commission (“Commission”), for its Answer to
the Amended Complaint of Capital Electric Cooperative, Inc. (“Capital Electric”) alleges
and states as follows:

1. The Amended Complaint fails to state a claim against the Defendant upbn
which relief can be granted. The Defendant Commission answers the Amended
Complaint, but because there are no claims against this answering Defendant, the
Commission informs the Court that it does not anticipate that it will actively participate in
the legal proceedings before the Court.

2. The Commission admits the allegations contained in paragraphs |, II, 1l

and IV of the Amended Complaint.
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3. The Commission is without sufficient information to admit or deny the
allegations contained in paragraphs V and VI of the Amended Complaint and therefore
denies the same and puts the Complainant to its proof therein.

4, The Commission admits the allegations contained in paragraphs VIl and
Vil of the Amended Complaint.

5. The Commission, upon information and belief, admits the allegations
contained in paragraphs IX and X of the Amended Complaint.

6. The Commission admits the allegations contained in paragraphs X! and
XlI of the Amended Complaint.

7. The Commission admits that portion of the allegations contained in
Paragraph Xlii of the Amended Complaint that the Board of City Commissioners stated
as one of its "Conclusions of Law” in its November 14, 2005 Order “That pursuant to
Article 7, Section 11 of the North Dakota Constitution the City of Bismarck has the power
to regulate the franchises of any public utility within the City.” The remaining allegations
are opinions and legal conclusions expressed by Capital Electric that require no
response.

8. The Commission admits that portion of the allegations contained in
Paragraph X1V of the Amended Complaint that the Board of Commissioners of the City
of Bismarck performs the legisiative functions of the city. The remaining aiiegations are
opinions and legal conclusions expressed by Capital Electric that require no response.

9. The Commission is without sufficient information to admit or deny the
allegations contained in paragraphs XV, XVI, XVII, XVIIi, XIX and XX of the Amended
Complaint ahd therefore denies the same and puts the Complainant to its proof therein.
Furthermore, the allegations contain opinions and legal conclusions expressed by

Capital Electric that require no response.
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10. The allegations contained in Paragraph XXI of the Amended Complaint
require no response.

11. The Commission is without sufficient information to admit or deny the
allegations contained in paragraphs XXI, XXIi, XXIV, XXV, XXVI, XXVII and XXVIII of
the Amended Complaint and therefore denies the same and puts the Complainant to its
proof therein. Furthermore, the allegations contain opinions and legal conclusions
expressed by Capital Electric that require no response.

12. The Commission admits the allegations contained in paragraph XXIX of
the Amended Compilaint that it is a constitutional body under Article V, Section 2 of the
North Dakota Constitution, and that it has only such powers and duties as are prescribed
by law, not including powers to determine rights, status, or other legal relations affected
by a municipal ordinance, contract or franchise, but denies that it lacks jurisdiction to
determine rights, status, or other legal relations affected by a statute. Capital Electric in
fact alleges in paragraph VI of the Amended Complaint that it has filed a Complaint with
the Commission requesting relief under specific statutes.

13. The Commission admits that portion of the allegations contained in
Paragraph XXX of the Amended Complaint that relate to the judicial power and original
jurisdiction of the district court. The remaining allegations are legal conclusions
expressed by Capital Electric that require no response.

14. The Commission, upon information and belief, admits the allegations
contained in Paragraph XXXI of the Amended Complaint.

15. The Commission is without sufficient information to admit or deny the
allegations contained in Paragraphs XXXII and XXXIII of the Amended Complaint and
therefore denies the same and puts the Complainant to its proof therein.

Therefore, the Commission requests that the Court issue an order dismissing the

Amended Complaint of Capital Electric against the Commission.
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Dated this 18th day of April, 2006.

Respectfully Submitted,
North Dakota Public Service Commission

wifligfn W. Binek(ID#702990)

Chief Counsel

Public Service Commission

600 E. Boulevard Avenue, Dept 408
Bismarck, ND 58505
(701)328-4088
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STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Capital Electric Cooperative, Inc.
Plaintiff,
VS.
The City of Bismarck, North Dakota
and
Montana-Dakota Utilities, Inc., a
Division of MDU Resources Group,
inc.

and

The Public Service Commission of
North Dakota

Defendants.

Mt N M N e Mt S S M e N S e e N S N N’ S e

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

AMENDED COMPLAINT
AND NOTICE OF APPEAL

Docket No. 05-C-2303

Plaintiff (herein “Capital”) is a cooperative organized and operated under North

Dakota Century Code Chapter 10-13 providing electric energy in North Dakota.

The Defendant City of Bismarck (herein the “City”) is a city under North Dakota

Century Code Title 40.

The Defendant Montana-Dakota Utilities, Inc., a division of MDU Resources Group,

Pringle & Herigstad, P.C.

P.O. Box 1000
Minot, ND 58702-1000
701-852-0381
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>ringle & Herigstad, P.C.
P.O. Box 1000
Minot, ND 58702-1000
701-852-0381

e

Inc. (herein “Montana-Dakota”) is a business corporation providing electric energy in North

Dakota.
V.

The North Dakota Public Service Commission (herein “PSC") is a constitutional body
under Article V, Section 2 of the North Dakota Constitution and under North Dakota
Century Code Title 49.

V.

Montana-Dakota holds a franchise to operate an electric distribution system in

Bismarck, North Dakota granted by the City on May 12, 1987.
VI.

Capital holds a franchise to operate an electric distribution system in Bismarck,

North Dakota granted by the City on May 23, 1993.
VII.

On August 30, 2005, Montana-Dakota filed with the Board of Commissioners of the
City of Bi_smarck a “Petition to Declare Franchise Rights” requesting the Board “to
determine that: “1. Montana-Dakota is authorized under its electric distribution franchise
to provide electric distribution service within Part of Boulder Ridge First Addition to the City
of Bismarck’ as annexed to the City of Bismarck on April 12, 2005; and 2. CEC [Capital]
is not authorized under its franchise to provide electric distribution service within “Part of

Boulder Ridge First Addition to the City of Bismarck’ as annexed to the City of Bismarck

on April 12, 2005.”

A
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On September 28, 2005, Capital filed a complaint with the Commission under

N.D.C.C. 49-03-01, 03-01.3., -01.4 and -05, alleging that Montana-Dakota has extended

- its facilities within the corporate limits of Bismarck in violation of N.D.C.C. 49-03-01 and
- 01.3, and alleging that Montana-Dakota intends to provide electrical service to a
- development in Capital's service area and such service will unreasonably interfere or is
- about to unreasonably interfere with the service or system of Capital.

: 1X.

,., On October 4, 2005, Capital outlined the nature of the proceedings in its brief before
- the City Commission as “a proceeding initiated by Montana-Dakota Utilities, Inc., hereafter
fm “MDU", to deny Capital Electric Cooperative, Inc.’s franchised right to provide electric
= service to property annexed in its designated service area on or after June 26, 2003.”

- Also, in its October 4, 2005, city filing, Capital acknowledged the City’s right to grant
= franchises and to regulate the use of same. Capital further asserted the PSC had the
:_ responsibility to resolve conflicting claims within municipalities, that a comblaint had been
- filed with the PSC, and further that the City did not have the right to amend or alter
- Capital's franchise without its consent. Capital further asserted that Courts have exclusive
: jurisdiction to resolve contract disputes, and that Capital had invested millions of dollars,
- in reliance upon the franchise, to fulfill its obligation to serve North Bismarck. Capital

reasserted these issues to the City Commission, to the extent permitted by the 20 minute

presentation Capital was allowed, at that October 11, 2005, hearing.

=]
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Xl
On October 20, 2005, Montana-Dakota filed an answer and counterclaim to
Capital’'s PSC Complaint, asserting Capital “...is not authorized by law or franchise to
provide electric distribution services to Part of Boulder Ridge First Addition to the City of
Bismarck.”
Xll.
On November 14, 2005, the President and City Administrator of the City executed
a document titled “Findings, Conclusions Decision and Order” “In the matter of a Petition
to Declare Franchise Rights Filed by Montanta (sic) Dakota Utilities Co.,” wherein “the
Board of City Commissioners Orders that the Petition of MDU is granted with respect to the
provision of electric power services within part of Boulder Ridge First Addition to the City
of Bismarck.” (Herein November 14" Order.)
Xl
The Board of City Commissioners stated as one of its “Conclusions of Law” in
support its decision in the November 14" Order “That pursuant to Article 7, Section 11 of
the North Dakota Constitution the City of Bismarck has the power to regulate the franchises
of any public utility within the City.” (November 14" Order, page 4.) That statement is
erroneous as a matter of law under North Dakota Supreme Court decisions that establish

that the Constitution does not grant powers to municipalities. E.g. Litten v City of Fargo,

294 N.W.2d 628 (N.D. 1980).



- functions of the city, including, under N.D.C.C. 40-05-01, the powers:

“4. Ordinances. To enact or adopt all such ordinances, resolutions, and
- regulations, not repugnant to the constitution and laws of this state, as may
be proper and necessary to carry into effect the powers granted to such

= municipality or as the general welfare of the municipality may require, and to
- alter repeal, alter, or amend the same.”
= and
- “57. Franchises. To grant franchises or privileges to persons, associations,

or corporations, any such franchise, except where given to a railroad
- company, to extend for a period of not to exceed twenty years, and to
- regulate the use of the same, franchises granted pursuant to the provisions

of this title not to be exclusive or irrevocable but subject to the regulatory
- powers of the governing body.”

Under North Dakota Supreme Court decisions affecting powers of governing bodies of

- municipalities, if statutory powers are not implemented by ordinance the city may not avail
- itself of the powers enumerated by statute. E.g. Litten v City of Fargo, 294 N.W.2d 628
s (N.D. 1980).
- XV.
- No ordinances, resolutions or regulations have been enacted or adopted by the
- Board of Commissioners of the City of Bismarck in the exercise of its power under
- N.D.C.C. 40-05-01, Subsection 1, to carry into effect the regulatory powers of the
h governing body affecting franchises granted under N.D.C.C. 40—05-01, Subsection 57.
- XVI.
~ No ordinances, resolutions or regulations have been enacted or adopted by the
- Board of Commissioners of the City of Bismarck to authorize the Board to hear Montana-
Dakota’s Petition or to Issue the November 14" Order.

- .
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S XVIL.

- No statute enacted by the North Dakota Legisiature authorizes the Board of
: Commissioners of the City of Bismarck to hear Montana-Dakota’s Petition or to Issue the
- November 14" Order.

- XV,

; Montana-Dakota's Petition to the Board of Commissioners of the City of Bismarck
- did not request the exercise of a legislative function, nor does the November 14" Order
- record the exercise of a legislative function. The Petition requested and the November 14™
_. ‘ Order presumed the Board’s authority to render a decision to resolve the conflicting claims
- of litigants, a judicial function. Under the North Dakota Constitution and its structure of
j separate legislative, executive and judicial branches of government, there is an implied
- exclusion of each branch from the exercise of the functions of the others. City of
- Carrington v Foster County, 166 N.W.2d 377 (N.D. 1969). The Board’s assumption of
; authority to hear and decide Montana-Dakota’s Petition violated the Constitutional principle
- of separation of powers.

: g XIX.

- A franchise granted by the governing body of a municipality under N.D.C.C. 40-05-
- 01, Subsection 57 is a contract between the municipality and the grantee of the franchise.
: The authority to interpret contracts and to resolve disputes under contracts where one of
- the contracting parties is a governmental entity is a function of the judicial branch of
- government. Seher v Woodlawn School District, 59 N.W.2d 805 (N.D. 1953).
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XX.

The November 14" Order exceeds the scope of power and authority of the Board
of Commissioners of the City of Bismarck under the statutes of the State of North Dakota
and under Bismarck’s ordinances, resolutions or regulations. The Board had no power or
authority under ordinances, resolutions or regulations, no power or authority under the
statutes of the State of North Dakota and no power or authority under the Constitution of
the State of North Dakota, to hear and decide Montana-Dakota’s Petition or to issue the
November 14" Order.

XXI.

Capital takes exception to and objects to the findings of fact under the November
14" Order.

XXIL

The November 14™ Order is not in accordance with the law, and is therefore
arbitrary, capricious, unreasonable.

XXIH.

The procedure of the Board of Commissioners of the City of Bismarck in hearing
Montana-Dakota’s Petition and in the Board’s decision has not afforded Capital a fair
hearing. The Board’s decision violates Capital’s constitutional right to due process. The
Board’s decision violates constitutionally protected property rights to its franchise and its
electric distribution system.

XXIV.

The Board of Commiissioners of the City of Bismarck’s conclusions of law and the



- order of the November 14" Order do not sufficiently explain its rationale for its decision.
XXV,
The November 14" Order, if made within the scope of the power and authority of
- the Board of Commissioners of the City of Bismarck, is arbitrary, capricious and
unreasonable.
XXVI.
* The franchise granted to Capital by the City of Bismarck in 1993 refers to an Area
Service Agreement between Capital and Montana-Dakota. The Agreement is referred to
:1 in the November 14" Order (Findings of Fact 3, 4 and 5; Conclusions of Law numbered 2,
3,4, and 5.). Under the November 14" Order, the Board of Commissioners of the City of
Bismarck asserted authority to declare the Area Service Agreement to be ambiguous and
. to interpret the Agreement, (Conclusion of Law numbered 2) which interpretations
produced the result that Montana-Dakota, not the Board of Commissioners of the City of
Bismarck, determined the rights of Capital under its franchise (Conclusions of Law
* numbered 3, 4, and 5). The Board of Commissioners of the City of Bismarck had no power
or authority under its ordinances, resolutions or regulations, no power or authority under
the statutes of the State of North Dakota and no power or authority under the Constitution
' of the State of North Dakota, to interpret the Area Service Agreement. The Board of
Commissioners of the City of Bismarck has no power or authority under the statutes of the
State of North Dakota or under the Constitution of the State of North Dakota to delegate
to Montana-Dakota the Board’s legislative authority to grant franchises or to regulate

franchises. Montana-Dakota Utilities Co. V Johanneson, 153 N.W.2d 414 (1867).
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XXVII.

No ordinance, resolution or regulations have been enacted or adopted by the Board
of Commissioners of the City of Bismarck to provide for appeal from the November 14%
Order, asserted as an exercise of “the power to regulate the franchises of any public utility
within the City"..."pursuant to Article 7, Section 11 of the North Dakota Constitution.”
(November 14" Order, page 4.)

XXVIIL.

No statute enacted by the North Dakota Legislatures provides for appeal from the
November 14" Order asserted as an exercise of “the power to regulate the franchises of
any public utility within the City”..."pursuant to Article 7, Section 11 of the North Dakota
Constitution.” (November 14" Order, page 4.)

XXIX.

The North Dakota Public Service Commission is a constitutional body under Article
V, Section 2 of the North Dakota Constitution having only such powers and duties as are
prescribed by law, not including powers to determine rights, status, or other legal relations
affected by a statute, municipal ordinance, contract or franchise.

XXX.

The district court has judicial power and original jurisdiction of all causes including
the power to determine rights, status, or other legal relations affected by a statute,
municipal ordinance, contract or franchise, under the North Dakota Constitution, Article VI

Sections 1 and 8, and North Dakota Century Code, Section 27-05-06 and Chapter 32-23.

N.D.C.C. 32-23 provides for judicial review of the November 14" Order. E.g. City of Fargo

Minot, ND 58702-1000
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v Harwood Township, 256 NW.2d 694 (N.D. 1977).

- XXXI.

: The district court has judicial power and original jurisdiction of all causes including
- jurisdiction of appeals from determinations of inferior officers, boards or tribunals, in such
- cases and pursuant to such regulations as may be prescribed by law, under the North
: Dakota Constitution, Article VI Sections 1 and 8, and North Dakota Century Code, Section
- 27-05-08.

- XXX,

- No regulations are prescribed by law for appeal from the November 14" Order
considered as a determination of inferior officers, boards or tribunals.

XXX,

- Capital is a person whose rights, status, or other legal relations are affected by
T statute, municipal ordinance, contract or franchise with respect to the provision of electric
power services within the City of Bismarck, and is affected by the November 14" Order.
- THEREFORE, Capital requests judgment under N.D.C.C. 32-23, declaring that

Capital has franchise rights to provide electric distribution services in the City of Bismarck,
“including Boulder Ridge, under its franchise granted by the City of Bismarck on May 25,

1893, the Board of City Commissioner's November 14" Order to the contrary

notwithstanding.

Alternatively, if the Court should determine that statutes enacted by the North

Dakota Legislature do provide for appeal from the November 14t Order, or that regulations

are prescribed by law for appeal from the November 14" Order, Capital appeals such
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Order and requests an Order reversing the November 14" Order as arbitrary, capricious,
- and unreasonable, for the reasons more fully and previously set forth in this Complaint.

For any and all other appropriate relief within the jurisdiction of the District Court.

Dated this &”[ day of m,L , 2008.

PRING]LE & HERIGSTAD, P/C.

- By: Q/%M . mr\_,
Carol K. Larson - #04406
Attorneys for Capital Electric Cooperative, Inc.

- Pringle & Herigstad, P.C.
- 2525 Elk Drive

PO Box 1000
. Minot, ND 58702-1000

(701) 852-0381
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STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

CIVIL NO. 05-C-2303

Capital Electric Cooperative, Inc., )
)
Appellant, )
)
VS. )
' )
The City of Bismarck, North Dakota )
)
and ) DEFENDANT CITY OF BISMARCK’S
) ANSWER TO AMENDED COMPLAINT
Montana-Dakota Utilities, Inc., a Division ) AND NOTICE OF APPEAL
of MDU Resources Group, Inc. )
)
and )
)
The Public Service Commission of North )
Dakota, )
)
Appellees. )
*kk kokok %okok

COMES NOW defendant City of Bismarck (hereinafter “Bismarck’) for its answer to
plaintiff Capital Electric Cooperative, Inc.’s (hereinafter “Capital Electric”) Amended Complaint
and Notice of Appeal (hereinafter “plaintiff’s Amended Complaint”), states and alleges as

follows:

I
Bismarck denies each and every allegation, matter and thing in plaintiff’s Amended

Complaint, except that which is hereinafter admitted, qualified or explained.
II

Bismarck admits the allegations in paragraphs II and VII of plaintiff's Amended

178



Complaint.

I

Bismarck asserts the allegations in paragraph IV of plaintiff’s Amended Complaint are

unintelligible. It is unclear what Capital Electric means by the term “constitutional body”.
v

Bismarck is without sufficient knowledge or information to either admit or deny the

allegations in paragraphs I, IIl and X1 of plaintiff’s Amended Complaint.
\Y%

Bismarck admits the allegations contained in paragraph V of plaintiff’s Amended
Complaint and asserts the franchise was created by a franchise agreement, which speaks for
itself.

VI

With respect to the allegations contained in paragraph VI of plaintiff’s Amended
Complaint, Bismarck admits Capital holds a franchise and asserts the franchise was created by a
franchise agreement, which speaks for itself. Bismarck alleges the franchise was granted on May

25, 1993, not May 23, 1993.

VI
With respect to the allegations in paragraph VIII of plamntiff’s Amended Complaint,
Bismarck admits that Capital Electric filed a complaint on or about September 28, 2005.
Without admitting the accuracy of the complaint, Bismarck asserts that the complaint speaks for
itself.
VIII

Bismarck denies the allegations in paragraphs IX and X of plaintiff’s Amended



Complaint and asserts that Capital’s brief and presentation speak for themselves.

X
With respect to the allegations in paragraph XII of plaintiff’s Amended Complaint,
Bismarck admits the President of the Board of City Commissioners and the City Administrator
executed a document titled “Findings, Conclusions Decision and Order” “In the Matter of a
Petition to Declare Franchise Rights Filed by Montana Dakota Utilities Co.” With respect to the
remaining allegations in paragraph XII of plaintiff’s Amended Complaint, Bismarck alleges the
document speaks for itself.
X
With respect to the allegations in paragraphs XIII and XXIV of plaintiff’s Amended
Complaint, Bismarck alleges the November 14, 2005 Board of City Commissioners’ Conclusions
of Law speaks for itself. Bismarck alleges North Dakota case law speaks for itself. Further,
Bismarck specifically denies all legal conclusions alleged by Capital Electric, and asserts that all
findings by the Board of City Commissioners regarding franchise issues are well grounded and
proper. Further, specifically with respect to paragraph XIII, the Court has already rendered its
decision on the Board of City Commissioners’ jurisdiction and authority. Specifically with
respect to paragraph XXIV, Bismarck denies the Board of City Commissioners’ conclusions of
law and the November 14" Order‘ do not sufficiently explain its rationale for its decision. There
is a clear summary of the Commission’s rationale and reasoning.
XI
With respect to the allegations in paragraphs XIV, XV, XVI, XVII, XIX, XX, XXIII,
XX VI, XXVIII, XXX, XXXI and XXXII of plaintiff’s Amended Complaint, Bismarck asserts

North Dakota statutes, constitution, case law, and Bismarck ordinances, resolutions and
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regulations speak for themselves, as do any brief(s) filed by Capital in relation thereto. Bismarck
specifically denies all legal conclusions and any other claims alleged by Capital Electric in the
aforementioned paragraphs and asserts that all findings by the Board of City Commissioners
regarding franchise issues are well grounded and proper. Further, the Court has already rendered
its decision on the Board of City Commissioners’ jurisdiction and authority. Further, paragraph
XXIII fails to articulate in what way Capital Electric was allegedly denied due process. Bismarck
asserts Capital Electric was not denied due process.
X1
With respect to the allegations in paragraph XVIII of plaintiff’s Amended Complaint,
Bismarck alleges Montana-Dakota’s Petition to the Board of Commissioners of the City of
Bismarck and the November 14, 2005 Order speak for themselves. Bismarck asserts the North
Dakota case law and constitution speak for themselves. Bismarck specifically denies all legal
conclusions alleged by Capital Electric. Further, the Court has already rendered its decision on
the Board of City Commissioners’ jurisdiction and authority.
X1
Bismarck asserts the allegations in paragraph XXI of plaintiff’s Amended Complaint are
unintelligible. It is unclear what Capital Electric means by the phrase “takes exception to and
objects to....” The paragraph does not specify what findings are objected to. These allegations
are therefore denied.
XV
With respect to the allegations contained in paragraphs XXII and XXV of plaintiff’s
Amended Complaint, Bismarck specifically denies the November 14, 2005 order was arbitrary,

capricious or unreasonable. Bismarck specifically denies all legal conclusions alleged by Capital
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Electric. Bismarck denies the November 14, 2005 Order was not in accordance with the law.
With respect to the allegations contained in paragraph XXII of plaintiff’s Amended Complaint,
Bismarck further asserts the allegations in paragraphs XXII and XXV of plaintiff’s Amended
Complaint are unintelligible because the paragraphs do not specify how the Order is not in
accordance with the law or how it is arbitrary, capricious and unreasonable. The paragraphs are
conclusory without detail.
XV
With respect to the allegations in paragraph XXVI of plaintiff’s Amended Complaint,
Bismarck asserts Capital Electric’s franchise, Area Service Agreement between Capital and
Montana-Dakota and the November 14, 2005 Order speak for themselves. Bismarck asserts
North Dakota statutes, constitution, case law, and Bismarck ordinances, resolutions and
regulations speak for themselves. Bismarck specifically denies all legal conclusions alleged by
Capital Electric in the aforementioned paragraphs and asserts that all findings by the Board of
City Commissioners regarding franchise issues are well grounded and proper. Further, the Court
has already rendered its decision on the Board of City Commissioners’ jurisdiction and authority.
XVI
The allegations in paragraph XXIX of plaintiff’s Amended Complaint are unintelligible
to the extent they allege that the North Dakota Public Service Commission is a “constitutional
body”. Bismarck specifically denies all legal conclusions alleged by Capital Electric and any
other allegations by Capital Electric in paragraph XXIX of plaintiff’s Amended Complaint.
XVII
With respect to the allegations in paragraph XXXIII of plaintiff’s Amended Complaint,

Bismarck denies Capital Electric is a person. Capital Electric’s allegation that it “is affected by
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the November 14 Order” is unintelligible. These allegations are denied.
DEFENSES
XV
Bismarck realleges all previous allegations and denials.
XIX
Bismarck alleges that plaintiff’s Amended Complaint fails to state a claim upon which
relief may be granted.
XX
That Capital Electric’s claims are barred by the applicable statute of limitations.
XX1
That plaintiff’s Amended Complaint is barred due to illegality, estoppel, laches, release,
res judicata, collateral estoppel, and waiver.
XX1
Bismarck alleges that if Capital Electric did suffer any loss, injury or damage, it was due
to facts or circumstances over which Bismarck had no control.
XX1II
That as to the damages claimed by Capital Electric, Bismarck denies that Capital Electric
was damaged at all or to the extent claimed.
XXV
That there has been a failure to mitigate damages, if any, by Capital Electric.
XXV
Bismarck claims immunity pursuant to the relevant provisions of Chapter 32-12.1 of the

North Dakota Century Code and other applicable provisions of North Dakota law governing
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immunity and political subdivisions.
XXVI
That plaintiff lacks standing.
XXV
That the relief sought by plaintiff may be in violation of statutory law (including but not
limited to that set forth in N.D.C.C. ch. 10-13) and/or plaintiff’s articles of incorporation, thereby
preventing plaintiff from receiving the relief requested.
XXV
That the district court lacks subject matter jurisdiction to review Bismarck’s November
14, 2005 Order. Should the court be found to have jurisdiction, it is limited to a determination of
whether Bismarck acted arbitrarily, capriciously or unreasonably, or whether there is not
substantial evidence to support the decision, as required by N.D.C.C. Ch. 28-34 and other North
Dakota law.
XXIX
That plaintiff’s Amended Complaint requests an advisory opinion.
XXX
That plaintiff’s Amended complaint is moot.
XXXI
That plaintiff’s notice of appeal is untimely.
XXX
That declaratory relief 1s not available to plaintiff.
XXX

That no justiciable controversy exists.



XXXV

That Capital Electric has waived the right to appeal, if any such right ever existed,
because, among other things, Capital Electric has not complied with the appeal requirements set
forth in N.D.C.C. Ch. 28-34 and other North Dakota law.

XXXV

That the Board of City Commissioners’ decision was within its powers as set forth in the
North Dakota Constitution, N.D.C.C. § 40-05-01(57), Home Rule Charter for the City of
Bismarck, and other North Dakota law. Regardless, the Court has already rendered its decision
on the Board of City Commissioners’ jurisdiction and authority.

XXXVI

Capital Electric has failed to exhaust its administrative remedies.

WHEREFORE, Bismarck requests plaintiff’s Amended Complaint be in all things
dismissed; that Bismarck recover its costs and disbursements herein; and that the Court award
such other relief as the Court may deem just and proper.

Dated this jﬂ day of May, 2006.

SMITH BAKKE PORSBORG & SCHWEIGERT

by | et S

Randall J. Bakke

116 North Second Street
P.O. Box 460

Bismarck, ND 58502-0460
(701) 258-0630

ND State Bar ID No. 03898

Attorneys for Defendant,
City of Bismarck



STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Capital Electric Cooperative, Inc.,

v

The City of Bismarck, North Dakota,

and

Montana-Dakota Utilities, Inc., a
Division of MDU Resources Group,

inc.,

and

The Public Service Commission of

North Dakota,

Plaintiff,

Defendants.

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

)

)

)

)

)

)

)

)

)

) ORDER
)

) Case No. 05-C-2303
)

)

)

)

)

)

)

)

Defendant MDU's Motion for Dismissal of Amended Complaint is
GRANTED. The only reason the Court issued its Order allowing Capital to file
the Amended Complaint was because Capital insisted that the Court issue such
an Order, even though, in the Court’s opinion, the Court had already decided all

pending issues.

Dated at Bismarck, North Dakota, this 30" day of May, 2006.

BY THE COURT:

_Brude B, Hdskell, District Judge
South Central Judicial District
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STATE OF NORTH DAKOTA ' IN DISTRICT COURT
COUNTY OF BURLEIGH , SOUTH CENTRAL JUDICIAL DISTRICT
Capital Electric Cooperative, Inc., CIVIL NO. 05-C-2303
Plaintiff,
VS.
: ORDER FOR JUDGMENT
The City of Bismarck, North Dakota,

and

Montana-Dakota Utilities Co., a
Division of MDU Resources Group, Inc.,

Defendant and Counterclaimant
and

The Public Service Commission of
North Dakota,

N N N N N e e N e N N N e e e e e’ e’ e’ e’

Defendants.

The Court, the Honorable Bruce Haskell presiding, having entgred its Order on

May 30, 2006 dismissing the Amended Complaint of the plaintiff; the Court having
earlier decided all pending issues in Orders dated:

1. March 14, 2006, in which the Court denied plaintiff's Appeél from

Findings, Conclusions, Decision and Order issued by the Bismarck

Board of City Commissioners on November 14, 2005; in the same

Order the Court dismissed the Counterclaim of defendant Montana-

Dakota Utilities Co., a Div.ision of MDU Resources Group, Inc., without

prejudice; , ’  BECEWVED & FILED

JUN 0 & 2008 /g,7
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2. January 30, 2006 in which the Court ordered that the action brought
by plaintiff Capital Electric Cooperative, is not properly br,ought as a
declaratory judgment action.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Judgment be
entered in accord with the Court's Orders: that the plaintiff's Appeal from Findings,
Conclusions, Decision and Order issued by .the Bismarck Board of City
Commissioners on November 14, 2005 is denied:.that the Counterclaim of defendant
Montana-Dakota Utilities Co., a Division of MDU Resourcés Group, Inc., is dismissed
without prejudice; that the Declaratory Judgment Action brought by the pléintiff is
dismissed.

Dated this Z day of June, 2006.

South Central Judicial District



STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc., CIVIL NO. 05-C-2303

Plaintiff,

NOTICE OF ENTRY
OF JUDGMENT

VS.
The City of Bismarck, North Dakota,
and

Montana-Dakota Utilities Co., a
Division of MDU Resources Group, Inc.,

Defendant and Counterclaimant
and

The Public Service Commission of
North Dakota, '

Naris Nevaat” vt et et st et v’ vt vt vt e e et et e’ s e’ “samp” s’

Defendants.

YOU ARE HEREBY NOTIFIED thatJudgmeht hasbeenenteredin the above-
entitled matter on the 8" day of June, 2006. A copy of the Judgment is attached.

Dated at Bismarck, North Dakota, this 9 _ day of June, 2006.

Montana-Dakota Utilities Co., a Division of
MDU Resources Group, Inc.

Daniel S. Kuntz (ID# 03490)
Assistant General Counsel
MDU Resources Group, Inc.
1200 West Century Avenue
P.O. Box 5650

Bismarck, ND 58506-5650
(701) 530-1006
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Pearce & Durick

Patrick W. Durick (ID# 03141)
Jerome C. Kettleson (ID# 03095)
314 East Thayer Avenue
Bismarck, ND 58502-0400

(701) 223-2890

Jerdme C. Kettleson
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STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Capital Electric Cooperative, Inc.
Plaintiff,
VS.

The City of Bismarck, North Dakota NOTICE OF APPEAL

and

Montana-Dakota Utilities, Inc., a
Division of MDU Resources Group,
Inc.

Docket Number 05-C-2303

and

The Public Service Commission of
North Dakota

il i i i i L N B I P N

Defendants.

NOTICE IS HEREBY GIVEN that Capital Electric Cooperative, Inc., Plaintiff above

named, hereby appeals to the North Dakota Supreme Court from the Judgment entered

in this action on June EDEOOG.

Dated this_ |\ “day of July, 2006.

PRINC§LE & HERIGSTAD, P.C.
By

Carol K. Larson - #04406
Attorneys for Plaintiff
2525 Elk Drive

PO Box 1000

Minot, ND 58702-1000
(701) 852-0381

RECEIVED & FILED

il 12 2006

Pringle & Herigstad, P.C.
P.O. Box 1000
ok, of Gri. Burleigh Co,
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