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Dear Ms. Jeffcoat-Sacco:

The Legislative Council's Administrative Rules Committee reviews all rules recently adopted by
administrative agencies. The committee will hold its next meeting on Thursday, March 8, 2007, in the
Brynhild Haugland Room, State Capitol.

You are invited to appear before the committee and describe the procedure followed by the Public
Service Commission in adopting the rules published in the April 2007 supplement to the North Dakota
Administrative Code.

You are tentatively scheduled to appear before the committee at 4:35 p.m. Enclosed is a copy of the
agenda for your reference. If you or a representative are unable to appear at that time, please notify me
as soon as possible.

With respect to the rules published in the April 2007 supplement, the committee is interested in and would
like you to testify before the committee concerning the following matters:

Whether the rules resuited from statutory changes made by the Legislative Assembly.

2. Whether the rules are related to any federal statute or regulation. If so, please indicate whether
the rules are mandated by federal law or explain any options your agency had in adopting the
rules.

3. A description of the rulemaking procedure followed in adopting the rules, e.g., the type of public
notice given and the extent of public hearings held on the rules.

4. Whether any person has presented a written or oral concern, objection, or complaint for agency
consideration with regard to these rules. If so, describe the concern, objection, or complaint and
the response of the agency, including any change made in the rules to address the concern,
objection, or complaint. Please summarize the comments of any person who offered comments at
the public hearings on these rules.

5. The approximate cost of giving public notice and holding any hearing on the rules and the
approximate cost (not including staff time) of developing and adopting the rules.

6. An explanation of the subject matter of the rules and the reasons for adopting those rules.
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10.

Whether a regulatory analysis was required by North Dakota Century Code (NDCC) Section
28-32-08 and whether that regulatory analysis was issued. Please provide a copy.

Whether a regulatory analysis or economic impact statement of impact on small entities was
required by NDCC Section 28-32-08.1 and whether that regulatory analysis or impact statement
was issued. Please provide copies.

Whether a constitutional takings assessment was prepared as required by NDCC Section
28-32-09. Please provide a copy if one was prepared.

If these rules were adopted as emergency (interim final) rules under NDCC Section 28-32-03,
provide the statutory grounds from that section for declaring the rules to be an emergency and the
facts that support that declaration and provide a copy of the Governor's approval of the emergency
status of the rules.

Please provide the committee with written testimony.

Enclosed is a copy of the April 2007 rules of the Public Service Commission in the form they will be
presented-to-the committee at the meeting. The page numbers should be used as references for the
committee because committee members will have pages with the same numbering. Please contact this
office if you have any questions.

ohn Walstad

Code Revisor

JW/AL
Encs.



3:45 p.m.

3:50 p.m.
4.05 pm
4:2‘0 pm
-4:35 p.m.

4:50 p.m.
5:00 p.m.

NORTH DAKOTA LEGISLATIVE COUNCIL:
Tentative Agenda

ADMINISTRATIVE RULES COMMITTEE

Thursday, March 8, 2007
Brynhild Haugland Room, State Capitol
Bismarck, North Dakota

- Call to order

Roll call

- Consideration of the minutes of the previous meeting

Presentation by a representative of the State Department of Health regardlng April 2007

_ rules of the department (pages 1-6)

Presentation by a representative of the State Board of Nursmg regardmg Apnl 2007

.- _.rules of the board (pages 7-10)

* Presentation by a representative of the -State Board of Psychologist Examinérs

regarding April 2007 rules of the board (pages 11-32)

Presentation by a representative of the Public Service Commission regarding April 2007

rules of the board (pages 33-53)

Committee discussion and directives

“

Adjourn

- Committee Members

Senators Jerry Klein (V|ce Chairman), John M. Andrist, Tom Fischer, Layton W. Freborg, Gary A. Lee,
Constance Triplett

Representatives Randy Boehning, Chuck Damschen, Duane L. DeKrey, David Drovdal, Mary Ekstrom,
Rodney J. Froelich, Glen Froseth, Gil Herbel, Kim Koppelman Jon Nelson, Blair Thoreson, Don
Vlgesaa DWIghtWrangham



TITLE 69

PUBLIC SERVICE COMMISSION
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APRIL 2007

CHAPTER 69-05.2-06

69-05.2-06-03. Permit applications - Right of entry and operation
information.

1. In addition to satisfying subdivision k of subsection 1 of North Dakota
Century Code section 38-14.1-14, the application must also contain a
narrative and supporting certified copies of the appropriate documents
which demonstrate that the applicant has complied with North Dakota
Century Code section 38-18-06.

Following completion of coal removal operations on the lands covered
by a coal lease, the copy of the lease may be deleted from an approved

permit if;

A

4. Thelease is no longer needed to show the surface right of entry for
carrying out reclamation operations; or

b. The lease has expired or has been terminated.

If a coal lease is no longer provided for surface right of entry, other
documents granting the permittee surface right of entry must be added

to the perrnit. .

History: Effective August 1, 1980; amended effective June 1, 1983; May 1, 1990;

April 1, 2007.
General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-14
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CHAPTER 69-05.2-10

69-05.2-10-01. Permit applications - Public notices of filing.

1.

2.

The advertisement required by North Dakota Century Code section
38-14.1-18 must also include:

The applicant's name and business address.

A map or description which must:

Clearly show or describe towns, rivers, streams, or other
bodies of water, local landmarks, and any other information,
including routes, streets, or roads and accurate distance
measurements, necessary to allow local residents to readily
identify the permit area.

Clearly show or describe the exact location and boundaries
of the permit area.

Show the north point (if a map).

State the name of each owner of record of surface rights and,
if the applicant proposes to mine coal or conduct activities that
may impact future coal recovery. the names of each owner of
record of coal rights within the permit boundaries.

The address of the commission, to whom written comments,

objections, or requests for informal conferences on the application
may be submitted.

a.
b.

(1)

()

©)

t4)

51 (4)
c.
d.

If an applicant seeks a permit to conduct operations within one

hundred feet [30.48 meters] of the outside right of way of a public
road or to relocate a public road, a concise statement describing
the road, the particular part to be relocated, where the relocation is
to occur, and its duration.

The commission will distribute appropriate portions of the application
to the state advisory committee specified in subsection 2 of North
Dakota Century Code section 38-14.1-21 formed to aid the commission
in evaluating the operations and reclamation plan. Members of the
committee shall forward their evaluation to the commission within
forty-five days of receipt.

If the application contains prime farmlands to be mined, the commission
will furnish the state conservationist of the natural resource conservation

36



service with the prime farmland reclamation plan submitted under
section 69-05.2-09-15. The state conservationist shall provide review
and comment on the proposed method of soil reconstruction and
suggest remedial revisions if the plan is considered inadequate.

4. The applicant shall make a copy of the complete application available
for the public to inspect and copy by filing it with the county auditor in the
county where the mining is proposed. The applicant shall file the copy
by the first date of the newspaper advertisement and any subsequent
changes at the same time they are submitted to the commission.

5. In addition to the requirements of subsection 3 of section 38-14.1-18 of
the North Dakota Century Code, the commission will notify all federal or
state government agencies with authority to issue permits and licenses
applicable to the proposed operations as part of the permit coordinating
process and those with an interest in the proposed operations. These
agencies include the soil conservation district office, the local United
States army corps of engineers district engineer, the national park
service, and the United States fish and wildlife service.

6. The commission will provide notice and opportunity for hearing for
persons seeking and opposing disclosure prior to declaring any permit
information confidential. Notice will be published in the official county
newspaper of the county where the proposed operations will be located
at least fifteen days prior to the hearing. Information requested to
be held confidential must be clearly identified by the applicant and
submitted separately. Confidential information is limited to:

a.  Analysis of the chemical and physical properties of the coal to be
mined, except information on coal components potentially toxic in
the environment.

b. The nature and location of archaeological resources on public
land and Indian land as required by the Archaeological Resources
Protection Act of 1979.

History: Effective August 1, 1980; amended effective June 1, 1983; May 1, 1990;
June 1, 1997 April 1, 2007.

General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-18
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CHAPTER 69-05.2-12

69-05.2-12-12. Release of performance bond - Bond release
application.

1.

The permittee may request the commission release all or part of a bond
for lands disturbed after July 1, 1975, as follows:

a. For lands disturbed between July 1, 1975, and June 30, 1979, the
application must comply with subsection 1 of North Dakota Century
Code section 38-14.1-17 and subsections 3 and 4. The criteria for
release of all or part of the bond will be according to the reclamation
requirements in effect at the time of the disturbance.

b. For lands disturbed after June 30, 1979, the application must
comply with the requirements of this section and section
69-05.2-12-11.

The permittee may file bond release applications only at times and
seasons that allow the commission to properly evaluate the completed
reclamation operations. Each application for bond release shall inciude
a notarized statement by the permittee which certifies that all applicable
reclamation activities have been accomplished in accordance with this
article, North Dakota Century Code chapter 38-14.1, and the approved
reclamation plan.

Within thirty days after filing a request for bond release, the permittee

shall submit proof—of—the—publication a copy of the newspaper

advertisement that was published as required by North Dakota Century
Code section 38-14.1-17. The advertisement published must include
the permittee’s name.

Lands for which the permittee requests final bond release must be
legally described and delineated on maps of the permit area. Lands
requested for partial bond release may be either legally described or
otherwise clearly depicted and identified on maps of the permit area so
the bond release tracts can be distinguished from other lands.

When the permittee requests a partial release of bond after regrading
under subdivision a of subsection 7 of North Dakota Century
Code section 38-14.1-17, the application must, unless waived by
the commission, include surface profiles or topographic maps in
accordance with section 69-05.2-21-06.

When the permittee requests a partial release of bond after respreading
suitable plant growth material under subdivision b of subsection 7 of
North Dakota Century Code section 38-14.1-17, the application must
include the thickness of the respread first lift and second lift suitable
plant growth materials.
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10.

When the permittee requests a partial release of bond after vegetation
has been established under subdivision ¢ of subsection 7 of North
Dakota Century Code section 38-14.1-17, the application must include:

a. The data collected, analyses conducted, and a narrative
demonstrating vegetation establishment as required by
subsection 3 of section 69-05.2-22-07.

b. Documentation that the lands to which the release would be
applicable are not contributing suspended solids to streamflow or
runoff outside the permit area in excess of the requirements set
by section 69-05.2-16-04.

C. A discussion of how the provisions of a plan approved by
the commission for the sound future management of any
permanent impoundment by the permittee or landowner have
been implemented.

When the permittee requests final bond release under subdivision d
of subsection 7 of North Dakota Century Code section 38-14.1-17, the
application must include:

a. The data collected, analyses conducted, and a narrative detailing
compliance with subsection 4 of section 69-05.2-22-07.

b. The history of initial and subsequent seedings and fertilization,
including mixtures and rates, appropriate soil tests, supplemental
“irrigation, or other management practices employed.

C. Documentation showing the reestablishment of essential
hydrologic functions of alluvial valley floors.

If a premine water delivery system will not be replaced, the bond
release application must address the requirements of subdivision b

of subsection 90 of section 69-05.2-01-02.

o

When the permittee requests release of bond for any combination of
release stages detailed in subsection 7 of North Dakota Century Code
section 38-14.1-17, the application must contain all the information
required at each bond release stage.

Requests for a reduction in bond amount for reclamation work
performed according to subsection 4 of section 69-05.2-12-08 must
include a detailed description of the work performed and a new
reclamation cost estimate.
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11. The commission may request any additional information necessary to
evaluate the bond release application.

History: Effective August 1, 1980; amended effective June 1, 1983; May 1, 1988;
May 1, 1992; January 1, 1993; May 1, 2001; March 1, 2004; April 1, 2007.
General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-17
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CHAPTER 69-05.2-16

69-05.2-16-09. Performance standards - Hydrologic balance -
Sedimentation ponds.

1.

General requirements. Sedimentation ponds must be used individualty
or in series and:

a. Be constructed before any disturbance of the undisturbed area to
be drained into the pond.

b. Be located as near as possible to the disturbed area and out of
perennial streams, unless approved by the commission.

C. Meet all the criteria of this section.

Sediment storage volume.  Sedimentation ponds must provide

-adequate sediment storage volume. Sediment storage volume must

be-determined using the universal soil loss equation, gully erosion
rates, and the sediment delivery ratio converted to sediment volume,
using either the sediment density or other empirical methods derived
from regional sediment pond studies if approved by the commission.

Detention time.. Sedimentation ponds must provide the required
theoretical detention time for the water inflow or runoff entering the
pond from a ten-year, twenty-four-hour precipitation event (design
event). The theoretical detention time must be sufficient to achieve
and maintain applicable effluent standards. The calculated theoretical
detention time and all supporting materials must be included in the
permit application.

Dewatering. The stored water must be removed by a nonclogging
dewatering device or a conduit spillway approved by the commission,
and have a discharge rate to achieve and maintain the required
theoretical detention time. The dewatering device may not be lower
than the maximum elevation of the sediment storage volume.

Each operator shall design, construct, and maintain sedimentation
ponds to prevent short circuiting to the extent possible.

The design, construction, and maintenance of a sedimentation pond
or other sediment control measures do not relieve the operator from
compliance with applicable effluent limitations.

For sedimentation ponds designed to contain the runoff from a ten-year,
twenty-four-hour precipitation event (design event), there must be no
spillway outflow as a result of runoff from the design event or lesser
runoff events, unless multiple runoff events occur before the pond can
be dewatered in accordance with approved plans in the permit.
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10.

11.

12.

13.

14.

15.

16.

Sediment must be removed from sedimentation ponds on a periodic
basis in order to maintain an adequate storage volume for the design
event.

An appropriate combination of principal and emergency spillways
or a single spillway must be provided to safely discharge the runoff
from a twenty-five-year, six-hour precipitation event for a temporary
impoundment, a fifty-year, six-hour precipitation event for a permanent
impoundment, or a larger event specified by the commission. The
spillways must be capable of safely discharging the required event
when the impoundment is at high water elevation. Commission
approval of open channel spillway grades and allowable velocities
must be obtained and velocities must be nonerosive. Earth or grass
lined spillways may be used only where sustained flows are not
expected.

The minimum elevation at the top of the settled embankment must be
one foot [30.48 centimeters] above the water surface in the pond with
the emergency spillway flowing at design depth. For embankments
subject to settlement, this minimum elevation requirement applies at
all times.

The constructed height of the dam must be increased a minimum of
five percent over the design height to allow for settlement, unless it has
been demonstrated to the commission that the material used and the
design will ensure against settlement.

The minimum top width of the embankment may not be less than the
quotient of (H+35)/5, where H is the height, in feet, or (H+10.7)/5, where
H is the height, in meters, of the embankment as measured from the
upstream toe of the embankment.

The upstream side slope of the settled embankment may not be steeper
than a horizontal to vertical ratio of 3:1 and the downstream side slope of
the settled embankment may not be steeper than a horizontal to vertical
ratio of 2:1.

The foundation area must be cleared of all organic matter, all surfaces
sloped to no steeper than a horizontal to vertical ratio of 1:1, and the
entire foundation surface scarified. Cutoff trenches must be installed if
necessary to ensure stability.

The fill material must be free of sod, large roots, other large pieces of
vegetative matter, and frozen soil, and in no case shall coal processing
waste be used.

The placing and spreading of fill material must be started at the lowest

point of the foundation. The fill must be brought up in horizontal
layers in the thicknesses required to facilitate compaction and meet
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17.

18.

the design requirements of this section. Fill adjacent to structures,
pipe conduits, and drainfill or antiseep collars must be compacted to a
density equal to that of the surrounding fill by hand tamping or by using
manually directed power tampers or plate vibrators. Compaction must
be conducted as specified in the approved design. In lieu of the specific
design requirements of this subsection and subsections 11 through 14,
the operator may demonstrate that the design of the structure has a
minimum static safety factor of 1.3 for a normal pool with steady state
seepage saturation conditions.

If a proposed impoundment can meet the size and other criteria of
30 CFR 77.216, the following additional requirements must be met:

a. An appropriate combination of principal and emergency
spillways must be provided to safely discharge the runoff from a
one-hundred-year, six-hour precipitation event, or a larger event
as specified by the commission.

b. The embankment must be designed and constructed with a seismic
safety factor of 1.2 and a static safety factor of at least 1.5 for a
normal pool with steady state seepage saturation conditions, or a
higher safety factor as designated by the commission.

C. Appropriate barriers must be provided to control seepage along
conduits that extend through the embankment.

d. The criteria of the mine safety and health administration as
published in 30 CFR 77.216 must be met.

If an impoundment meets the class B or C criteria for dams (those
located where failure would be expected to cause loss of life or serious
property damage) in the United States department of agriculture, natural
resource conservation service technical release no. 60 (TR-60), Earth
Dams and Reservoirs, 1985, the following apply:

a.  The emergency spillway must comply with freeboard hydrograph
criteria found in the minimum emergency spillway hydrologic
criteria table in TR-60, or greater event specified by the
commission.

b. The embankment must be designed and constructed with a seismic
safety factor of 1.2 and a static safety factor of at least 1.5 for a
normal pool with steady state seepage saturation conditions, or a
higher safety factor as designated by the commission.

C.  Foundation testing, as well as any necessary laboratory testing
of foundation material, must be performed to determine design
requirements for foundation stability.
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d. Appropriate barriers must be provided to control seepage along
conduits that extend through the embankment.

19. Impoundment inspections.

a. A registered professional engineer, or other specialist
under the direction of a registered professional engineer,
shall inspect each impoundment as required under
subdivision subdivisions b, ¢, and d. The registered professional
engineer and specialist must be experienced in the construction
of impoundments.

b. Inspectlons must be made regu|ar|y dunng constructlon—upeﬁ

sfruetufe—ef—fe{eaee—ef—%he—pe#efmaﬁee—beﬁd Reports for each

inspection during construction must be prepared and maintained

at or near the minesite.

- C.  After each—inspection impoundment construction is complete,
the registered professional engineer shall promptly provide the
commission a certified report that the impoundment has been
inspected during construction on a reqular basis and it has

been constructed er-maintained as designed and according to
the approved plan and this chapter The report must include

construction inspections, final storage capacity, and if applicable,

a discussion of any deviations from the approved plan.

d. After impoundments are operational. they shall be inspected
at least yearly until removal of the structure or release of the
performance bond. A reqistered professional engineer shall
promptly provide the commission with an annual impoundment
inspection report addressing any _appearance of instability,
structural weakness, or other hazardous conditions, depth and

elevation of any impounded water, existing storage capacity. any
existing or required monitoring procedures and instrumentation,

and any other aspects of the structure affecting stability. A single
report can address more than one impoundment; however, the
condition of each impoundment must be noted separately.

€. A copy of the inspection reports must be maintained at or near the
minesite.

20. The embankment, including the surrounding areas and diversion
ditches disturbed or created by construction, must be stabilized with
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respect to erosion and sudden drawdown by a vegetative cover or
other means immediately after the embankment is completed. The
active upstream face where water will be impounded may be riprapped
or otherwise stabilized to protect the embankment from erosion and
sudden drawdown. Areas where the reestablishment of vegetation is
not successful or where rills and gullies develop must be repaired and
revegetated according to section 69-05.2-15-06.

21. In addition to the requirements of subsection 19, all impoundments
meeting the criteria of subsections 17 and 18 must be examined
according to 30 CFR 77.216-3. Other impoundments must be
examined at least quarterly by a qualified person for appearance of
erosion, structural weakness, and other hazardous conditions. The
annual inspection required by subsection 19 will be considered one of
the examinations required by this subsection.

22. Plans for any enlargement, reduction, reconstruction, or other
modification of dams or impoundments must be submitted to the
-commission. Commission approval of these plans is required before
modification begins, unless a modification is necessary to eliminate a
hazard to public health, safety, or the environment.

23. Sedimentation ponds or other sediment control measures may not be
removed until authorized by the commission and the disturbed area
has been stabilized and revegetated. The ponds or other measures
may not be removed sooner than two years after the last augmented
seeding unless the last augmented seeding is a supplemental seeding
into an established vegetation stand that is effectively controlling
erosion. When the pond is removed, the affected land must be
reclaimed, unless the pond has been approved by the commission
for retention. If the commission approves retention, the pond must
meet all the requirements for permanent impoundments of section
69-05.2-16-12.

History: Effective August 1, 1980; amended effective June 1, 1983; June 1, 1986;
January 1, 1987; May 1, 1990; May 1, 1992; June 1, 1994; July 1, 1995; May 1,
1999; March 1, 2004, April 1, 2007.

General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-24
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CHAPTER 69-05.2-22

69-05.2-22-07. Performance standards - Revegetation - Standards for

success.

1.

Success of revegetation must be measured by using statistically valid
techniques approved by the commission. Comparison of ground cover
and productivity may be made on the basis of reference areas, through
the use of standards in technical guides published by the United
States department of agriculture, or through the use of other approved
standards. If reference areas are used, the management of the
reference area during the responsibility period required in subsection 2
must be comparable to that required for the approved postmining land
use of the permit area. If standards are used, they must be approved
by the commission and the office of surface mining reclamation and
enforcement. Approved standards are contained in the commission’s
Standards for Evaluation of Revegetation Success and Recommended
Procedures for Pre- and Postmining Vegetation Assessments.

The period of responsibility under the performance bond requirements
of section 69-05.2-12-09 will begin following augmented seeding,
planting, fertilization, irrigation, or other work, except for cropland and
prime farmland where the period of responsibility begins at the date
of initial planting of the crop being grown or a precropland mixture of
grasses and legumes, and must continue for not less than ten years.

Vegetation establishment, for the purpose of the third stage bond
release provided for in subdivision ¢ of subsection 7 of North Dakota
Century Code section 38-14.1-17, will be determined for each
postmining land use according to the following procedures:

a. For native grassland, tame pastureland, and fish and wildlife
habitat where the vegetation type is grassland, ground cover
on the permit area must be equal to or greater than that of the
approved reference area or standard with ninety percent statistical
confidence. All species used in determining ground cover must be
perennial species not detrimental to the approved postmining land
use.

b. For cropland, vegetation will be considered established after the
successful seeding of the crop being grown or a precropland
mixture of grasses and legumes.

C. For prime farmland, annual average crop production from
the permit area must be equal to or greater than that of the
approved reference area or standard with ninety percent statistical
confidence for a minimum of three crop years.
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For woodland, shelterbelts, and fish and wildlife habitat where the
vegetation type is woodland, the number of trees and shrubs must
be equal to or greater than the approved standard. Understory
growth must be controlied. Erosion must be adequately controlled
by mulch or site characteristics.

For fish and wildlife habitat where the vegetation type is wetland,
the basin must exhibit the capacity to hold water and support
wetland vegetation. Ground cover of the contiguous areas must
be adequate to control erosion.

The success of revegetation on the permit area at the time of final bond
release must be determined for each postmining land use according to
the following:

a.

For native grassland, the following must be achieved for thetast

two-consecutive any two years after year six of the responsibility
period:

(1) Ground cover and productivity of the permit area must be
equal to or greater than that of the approved reference area
or standard with ninety percent statistical confidence,; and

(2) Diversity, seasonality, and permanence of the vegetation of
the permit area must equal or exceed the approved standard.

For tame pastureland, ground cover and productivity of the permit
area must be equal to or greater than that of the approved
standard with ninety percent statistical confidence for thetasttwo
consecutive-growing-seasons any two years after year six of the

responsibility period.

For cropland, crop production from the permit area must be equal to
or greater than that of the approved reference area or standard with
ninety percent statistical confidence for thetast-two-conseeutive
growing-seasons any two years after year six of the responsibility
period.

For prime farmlands, a showing that the requirements for
the restoration of productivity as specified in subdivision ¢ of
subsection 3 have been met and that the ten-year period of
responsibility has elapsed.

For woodlands and fish and wildlife habitat where the vegetation
type is woodland the following must be achieved during the tast
growing season of the last year of the

responsibility period:
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(1)

(2)

(3)

The number of woody plants established on the permit
area must be equal to or greater than the number of live
woody plants of the same life form of the approved standard
with ninety percent statistical confidence. Trees, shrubs,
half-shrubs, root crowns, or root sprouts used in determining
success of stocking must meet the following criteria:

(a) Be healthy;

(b) Be in place for at least two growing seasons; and

(c) Atdeast-eighty perecent-of-those-counted—must-have
bl ee”’ " plalee at_ IEe_ aslt.?"‘ years—¥his—proviston-wil
eceurred-during-the-last-six-years-of-therevegetation
responsibility-period If any replanting of woody plants

took place during the responsibility period, the total
number planted during the last six years of that period
must be less than twenty percent of the total humber
of woody plants required. Any replanting must be by
means of transplants to allow for adequate accounting

of plant stocking: and

(d) Volunteer trees and_shrubs of approved species will
be considered at least two vears of age and can be
counted toward meeting success standards: however,
volunteer trees must be at least thirty inches [76
centimeters] in height to be included in the count.
Suckers on shrubby vegetation can be counted as
volunteer plants when it is evident the shrub community
is vigorous and expanding;

The ground cover must be equal to or greater than ninety
percent of the ground cover of the approved standard with
ninety percent statistical confidence and must be adequate
to control erosion; and

Species diversity, seasonal variety, and regenerative capacity
of the vegetation on the permit area must be evaluated on
the basis of species stocked and expected survival and
reproduction rates.

For shelterbelts, the following must be achieved during the last

two—conseeutive—years growing season of the last year of the

responsibility period:
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(1) Trees, shrubs, half-shrubs, root crowns, or root sprouts used
in determining success of stocking must meet the following
criteria:

(a) Be healthy;

(b) Bein place for at least two growing seasons, and

(C) - . . « . .
been—in-place-atdeast-sixyears—This—proviston—witt

e : . ‘ 4 ;
responsibility-peried If any replanting of woody plants

took place during the responsibility period. the total
number planted during the last six years of that period
must be less than twenty percent of the total number
of woody plants required. Any replanting must be by
means of transplants to allow for adequate accounting
of plant stocking; and

(d) Volunteer trees and shrubs of approved species will
be considered at least two years of age and can be
counted toward meeting success standards: however,
volunteer trees must be at least thirty inches [76
centimeters] in _height to be included in the count.
Suckers on_shrubby vegetation can be counted as
volunteer plants when it is evident the shrub community

is vigorous and expanding;

(2) Shelterbelt density and vigor must be equal to or greater than
that of the approved standard; and

(3) Erosion must be adequately controlled.

For fish and wildlife habitat, where the vegetation type is wetland,
vegetation zones and dominant species must be equal to those
of the approved standard during the tast-two-consecutive-years
growing season of the last year of the responsibility period.
In addition, wetland permanence and water quality must meet
approved standards.

For fish and wildlife habitat, where the vegetation type is grassland,
the following must be achieved during the last-tweo-conseettive
years growing season of the last year of the responsibility period:

(1) Ground cover must be equal to or greater than that of the
approved standard with ninety percent statistical confidence
and must be adequate to control erosion.
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5.

(2) Species diversity, seasonal variety, and regenerative capacity
of the vegetation must meet or exceed the approved
standard.

For previously mined areas that were not reclaimed to the
requirements of this chapter, any reclamation requirements in
effect when the areas were mined must be met. In addition, the
ground cover may not be less than can be supported by the best
available plant growth material in the reaffected area, nor less
than the ground cover existing before redisturbance. Adequate
measures must be in place to control erosion as approved by the
commission.

For areas to be developed for water, residential, or industrial and
commercial uses within two years after the completion of grading
or soil replacement, the ground cover on these areas may not be
less than required to control erosion.

For areas to be developed for recreation, woody plants must meet
or exceed the stocking and plant establishment standards for
woodlands or shelterbelts found in paragraph 1 of subdivision e
or in subdivision f as applicable. In addition, ground cover must
not be less than required to achieve the approved postmining land

use.

If a reclaimed tract contains a mixture of prime and nonprime
farmlands, the commission may approve a single yield standard
for the entire tract based on the soil types that occurred on the
prime and nonprime areas prior to mining. The operator must
provide a detailed description and comparison of the soil mapping
units, acreages, and yield calculations in the reclamation plan as
required by subsection 8 of section 69-05.2-09-15. When a single
yield standard is approved, the operator must demonstrate that
the standard has been achieved for any three years starting no
sooner than the sixth year of the responsibility period and-with
one-year-being-thelastyear-of-the-responsibility-period. If this
option is approved, the operator must also meet the applicable
requirements of section 69-05.2-26-05 for the entire tract.

Throughout the liability period the permittee must:
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a. Maintain any necessary fences and use proper management
practices; and

b. Conduct periodic measurements of vegetation, soils, and water
prescribed or approved by the commission.

History: Effective August 1, 1980; amended effective June 1, 1983, May 1, 1990;
May 1, 1992; January 1, 1993; June 1, 1997; May 1, 1999; May 1, 2001; March 1,
2004; April 1, 2007.

General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-24
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CHAPTER 69-05.2-24

69-05.2-24-01. Performance standards - Roads - General requirements.

1.

Each road, as defined in subsection 92 93 of section 69-05.2-01-02,
must be classified as either a primary or ancillary road.

a.

b.

A primary road is any road which is:
(1) Used for transporting coal or spoil;

(2) Frequently used for access or other purposes for a period in
excess of six months; or

(3) To be retained for an approved postmining land use.

An ancillary road is any road not classified as a primary road.

Each road must be located, designed, constructed, reconstructed,
used, maintained, and reclaimed so as to:

a.

Control or prevent erosion, siltation, and the air pollution attendant
to erosion, including road dust as well as dust occurring on
other exposed surfaces, by measures such as vegetating,
watering, using chemical or other dust suppressants, or otherwise
stabilizing all exposed surfaces in accordance with current, prudent
engineering practices.

Control or prevent damage to fish, wildlife, or their habitat and
related environmental values.

Control or prevent additional contributions of suspended solids to
streamflow or runoff outside the permit area.

Neither cause nor contribute to, directly or indirectly, the violation
of state or federal water quality standards applicable to receiving
waters.

Refrain from seriously altering the normal flow of water in
streambeds or drainage channels.

Prevent or control damage to public or private property, including
the prevention or mitigation of adverse effects on lands within the
boundaries of units of the national park system, the national wildlife
refuge system, the national system of trails, the national wilderness
preservation system, the wild and scenic rivers system, including
designated study rivers, and national recreation areas designated
by act of Congress.
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g. Use nonacid-forming and nontoxic-forming substances in road
surfacing.

The design and construction or reconstruction of roads mustincorporate
appropriate limits for grade, width, surface materials, surface drainage
control, culvert placement, and culvert size, in accordance with current,
prudent engineering practices, and any necessary design criteria
established by the commission.

Roads must be located to minimize downstream sedimentation and
flooding, but in no case may roads be located in the channel of an
intermittent or perennial stream unless specifically approved by the
commission under section 69-05.2-16-20, and all other applicable _
requirements-of chapter 69-05.2-16 are met.

Roads must be maintained to meet the performance standards of this
chapter and any additional criteria specified by the commission.

Aroad damaged by a catastrophic event, such as a flood or earthquake,
must be repaired as soon as is practicable after the damage has
occurred.

History: Effective August 1, 1980; amended effective May 1, 1992; April 1, 2007.
General Authority: NDCC 38-14.1-03
Law Implemented: NDCC 38-14.1-24
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