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ORAL ARGUMENT NOT SCHEDULED

CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES
Petitioners submit the following Certificate of Counsel required by Cir. R. 28(a)(1):

A. Parties and Amici. The parties appearing before the Surface Transportation Board

(“Board”) in the rulemaking proceeding below were Alliance for Rail Competition; PPL. Encrgy
Plus, LL.C; American Short Line and Regional Railroad Association; Arkansas Electric
Cooperative Corp.; Association of American Railroads; BASF Corp.; BNSF Railway Company;
Canadian National Railway Company; Canadian Pacific Railway Company; Cargill, Inc.; CF
Industries, Inc.; ChevronPhillips Chemical Company LP; Dow Chemical Company; E.I. du Pont
de Nemours and Company; National Industrial Transportation League; Norfolk Southern
Railway Company; CSX Transportation, Inc.; Occidental Chemical Corp.; Olin Chemicals;
Paducah & Louisville Railway, Inc.; Snavely King Majoros O’Connor & Lee, Inc.; Terra
Industries, Inc; Union Pacific Railroad Company; Kansas City Southern Railway Company;
United Transportation Union—General Committee of Adjustment; U.S. Clay Producers Trafffic
Association, Inc.; U.S. Department of Agriculture; U.S. Department of Transportation; United
States Steel Corporation; North Dakota Grain Dealers Association; North Dakota Public Service
Commission; North Dakota Wheat Commission; North Dakota Grain Growers Association;
North Dakota Farmers Union; North Dakota Farm Bureau; American Chemistry Council;
American Forest and Paper Association; American Soybean Association; Colorado Wheat
Administrative Committee; The Fertilizer Institute; Glass Producers Transportation Council;
Idaho Barley Commission; Idaho Wheat Commission; Institute of Scrap Recycling Industries,
Inc..; Montana Wheat and Barley Committee; National Association of Wheat Growers; National
Barley GrO\;vers Association; National Corn Growers Association; National Council of Farmer

Cooperatives; National Farmers Union; National Grain and Feed Association; National Qilseed



Processors Assoeiation; National Petrochemical and Refiners Association; Nebraska Wheat
Board; North American Millers’ Association; Oklahoma Wheat Commission; Paper & Forest
Industry Trapsportation Committee; South Dakota Wheat Commission; Texas Wheat Producers
Board; Washington Wheat Commission; Consumers United for Rail Equity; National Sorghum
Producers; USA Rice Federation; The Honorable Brian Schweitzer, Governor of Montana;
American Farm Bureau Association; Pacific Egg and Poultry Association; National Council of
Farmer Cooperatives; Renewable Fuels Association; Agricultural Retailers Association;
Agribusiness Association of lowa; California Grain and Feed Association; Grain and Feed
Association of Illinois; Indiana Grain and Feed Association; lowa Soybean Association; Kansas
Grain and Feed Association; Michigan Agribusiness Association; Michigan Bean Shippers;
Minnesota Grain and Feed Association; Missouri Ag Industries Council; Nebraska Grain and
Feed Association; Oklahoma Grains and Feed Association; Ohio Agribusiness Association;

Texas Grain and Feed Association; and Wisconsin Agri-Service Association.

B. Rulings Under Review. Petitioner seeks review of a final rulemaking decision of

the Board in STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rai] Rate Cases

(served Sept. S, 2007), reconsideration denied (served March 19, 2008). These decisions are

reproduced at pages - and _ - of the Joint Appendix. There is no official citation for this
decision.
C. Related Cases. This case has not previously been before this Court or any other

court. This case is related to three other proceedings currently before this Court in Case Nos. 08-
1246, 08-1247, and 08-1248. In those cases, CSX Transportation, Inc. has petitioned for review
of three Board decisions that are the first to apply the rail rate reasonableness review standards

that are the subject of this proceeding. There are no related cases pending in any other Court.



CORPORATE DISCLOSURE STATEMENTS

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE’S
DISCLOSURE STATEMENT

Pursuant to Fé;ieral Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, The
Naiional Industrial Transportation League (“NITL”) discloses that it is a not-for-profit trade
association that represents parties interested in freight transportation. NITL seeks review of
decisions by the Surface Transportation Board for determining the reasonableness of rail rates.

NATIONAL GRAIN AND FEED ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, The
National Grain and Feed Association discloses that it is a not-for-profit trade association that
represents and provides service for grain, feed, and grain-related commercial businesses. The
National Gréin and Feed Association seeks review of decisions by the Surface Transportation
Board in which the agency adopted certain changes to existing standards for determining the

reasonableness of rail transportation rates.

NORTH DAKOTA GRAIN DEALERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, The North
Dakota Grain Dealers Association discloses that it is a trade association that represents and
promotes the interestg pf grain dealers. The North Dakota Grain Dealers Association seeks
review of decisions by the Surface Transportation Board in which the agency adopted certain

changes to existing standards for determining the reasonableness of rail transportation rates.
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CONSUMERS UNITED FOR RAIL EQUITY’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, Consumers
United for Rail Equity (“CURE”) discloses that it is a trade association that represents freight rail
consumers. CURE secks review of decisions by the Surface Transportation Board in which the
agency adopted certain changes to existing standards for determining the reasonableness of rail

transportation rates.

AMERICAN CHEMISTRY COUNCIL’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, The
American Chemistry Council discloses that it is a trade association that represents North
American companies engaged in the chemistry industry . The American Chemistry Council
seeks review of decisions by the Surface Transportation Board in which the agency adopted
certain changes to existing standards for determining the reasonableness of rail transportation

rates.

THE FERTILIZER INSTITUTE’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Fertilizer
Institute (“TFI”) discloses that it is a trade association that represents the interests of producers,
manufacturers, retailers, and transporters of fertilizer. TFI seeks review of decisions by the
Surface Transportation Board in which the agency adopted certain changes to existing standards

for determining the reasonableness of rail transportation rates.
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IDAHO GRAIN PRODUCERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 .and Circuit Rule 26.1, the Idaho
Grain Producers Assbciation discloses that it is a trade association that represents the interests of
Idaho grain producers at the local, state, and federal levels. The Idaho Grain Producers
Association seeks review of decisions by the Surface Transportation Board in which the agency

adopted certain changes to existing standards for determining the reasonableness of rail

transportation rates.

NEBRASKA WHEAT GROWERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the
Nebraska Wheat Growers Association discloses that it is a trade association that represents the
interests of the wheat and promotes government policy both statewide and nationally for farm
programs, development of improved crop insurance, soil, and water conservation, environmental
issues, energy, and transportation issues. The Nebraska Wheat Growers Association seeks
review of decisions by the Surface Transportation Board in which the agency adopted certain
changes to existing standards for determining the reasonableness of rail transportation ratcs.

NATIONAL ASSOCIATION OF WHEAT GROWER’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the National
Association of Whea; Growers discloses that it is a trade association that represents the interests
of the wheat industry in crea;ing beneficial policies for wheat growers, effective relationships
within the industries, and profitable opportunities through research and technology. The

National Association of Wheat Growers seeks review of decisions by the Surface Transportation



Board in which the agency adopted certain changes to existing standards for determining the

reasonableness of rail transportation rates.

SOUTH DAKOTA WHEAT INC.’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, South
Dal;ota Wheat Inc. discloses that it is an agricultural trade association that represents the interests
of wheat producers on issues such as research, environmental and conservation issues, crop
insurance, and transportation. South Dakota Wheat Inc. seeks review of decisions by the Surface
Transportation Board in which the agency adopted certain changes to existing standards for

determining the reasonableness of rail transportation rates.

SOUTH DAKOTA WHEAT COMMISSION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the South
Dakota Wheat Commission discloses that it is established by the state of South Dakota for the
stabilizatioq and proﬁtability of South Dakota wheat industry through research, market
development, and promotion. South Dakota Wheat Commission seeks review of decisions by
the Surface Transportation Board in which the agency adopted certain changes to existing

standards for determining the reasonableness of rail transportation rates.

.TEXAS WHEAT PRODUCERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appeilate Procedure 26.1 and Circuit Rule 26.1, the Texas
Wheat Producers Association discloses that it is a trade association that represents Texas wheat
producers in state and federal government legislation. The Texas Wheat Producers Association

seeks review of decisions by the Surface Transportation Board in which the agency adopted
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certain changes to existing standards for determining the reasonableness of rail transportation

rates.

TEXAS WHEAT PRODUCERS BOARD’S
DISCLOSURE STATEMENT

Pursuant to Féderal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Texas
Wheat Producers Boérd discloses that it was created by Texas state commodity referendum law
to oversee the collection and expenditure of check off dollars in the wheat industry. Texas
Wheat Producers Board seeks review of decisions by the Surface Transportation Board in which
the agency adopted certain changes to existing standards for determining the reasonableness of

rail transportation rates.

WASHINGTON WHEAT COMMISSION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the
Washingtori Wheat Commission discloses that it is a state agency created by wheat producers to
promote research, development, and education in the wheat industry. The Washington Wheat
Commission seeks review of decisions by the Surface Transportation Board in which the agency
adopted certain changes to existing standards for determining the reasonableness of rail

transportation rates. -

MONTANA GRAIN GROWERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Montana
Grain Growers Association discloses that it Montana Grain Growers Association is a trade
association that promotes the interests of wheat and barley growers.. The Montana Grain

Growers Association secks review of decisions by the Surface Transportation Board in which the
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agency adopted certain changes to existing standards for determining the reasonableness of rail

transportation rates.

NATIONAL BARLEY GROWERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the National
Barley Growers Association discloses that it is a trade association that promotes the interest of
U.S. barley growers both nationally and internationally. The National Barley Growers
Association seeks review of decisions by the Surface Transportation Board in which the agency
adopted certain changes to existing standards for determining the reasonableness of rail

transportation rates.

OKLAHOMA WHEAT COMMISSION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the
Oklahoma Wheat Commission discloses that it is a state created trade association that promotes
the-interest of Hard Red Winter wheat. The Oklahoma Wheat Commission seeks review of
decisions by the Surface Transportation Board in which the agency adopted certain changes to
existing standards for determining the reasonableness of rail transportation rates.

THE ALLIANCE FOR RAIL COMPETITION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Alliance
for Rail Competition discloses that it is a trade association that represents railroad shippers in the
agricultural, coal, consumer and industrial products, chemical, minerals, and petrochemical
industries. The Alliance for Rail Competition seeks review of decisions by the Surface
TrgnSportation Board in which the agency adopted certain changes to existing standards for

determining the reasonableness of rail transportation rates.
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IDAHO WHEAT COMMISSION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Idaho
Wheat Commission for discloses that it is a quasi-state agency that promotes wheat market
development, research, and education for the wheat industry. The Idaho Wheat Commission
seeks review of decisions by the Surface Transportation Board in which the agency adopted
certain changes to existing standards for determining the reasonableness of rail transportation

rates.

IDAHO BARLEY COMMISSION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Idaho
Barley Commission for discloses that it is a self governing state agency that serves to enhance
the profitability of barley growers through research, market development, promotion,
information, and education. The Idaho Barley Commission seeks review of decisions by the
Surface Transportation Board in which the agency adopted certain changes to existing standards

for determining the reasonableness of rail transportation rates.

COLORADO WHEAT GROWERS ASSOCIATION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Colorado
Wheat Growers Association discloses that it is a trade association that represents members in
legislative matters on the state and national levels. The Colorado Wheat Growers Association
secks review of decisions by the Surface Transportation Board in which the agency adopted

certain changes to existing standards for determining the reasonableness of rail transportation

rates.
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COLORADO WHEAT ADMINISTRATIVE COMMITTEE’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Colorado
Wheat Administrative Committee discloses that it is a state created Board that controls funding
for education, research, and domestic and export promotion programs. The Colorado Wheat
Administrative Committee seeks review of decisions by the Surface Transportation Board in
which the agency adopted certain changes to existing standards for determining the

reasonableness of rail transportation rates.

MONTANA WHEAT AND BARLEY COMMITTEE’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the Montana
Wheat and Barley Committee discloses that it is a state funded check off program for barley
growers in Montana. It promotes research, marketing, and end- use to aid in the market
development of wheat and barley grown in Montana. The Montana Wheat and Barley
Committee seeks review of decisions by the Surface Transportation Board in which the agency
adopted certain changes to existing standards for determining the reasonableness of rail

transportation rates.

NORTH DAKOTA WHEAT COMMISSION’S
DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the North
Dakota Wheat Commission discloses that it is a quasi state organization that utilizes check off
funding to develop policies and programs that promote worldwide wheat markets and influence
import and export policies. The North Dakota Wheat Commission seeks review of decisions by
the Surface Transportation Board in which the agency adopted certain changes to existing

standards for determining the reasonableness of rail transportation rates.



NEBRASKA WHEAT BOARD’S
DISCLOSURE STATEMENT

Pursuant to Fédcral Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, the
Neb.raska %eat Boz;d discloses that it is a state agency that levies taxes on wheat marketed in
Nebraska and uses tax funds to further national and international wheat market development,
pol.icy development, fesearch, promotion, and education. The Nebraska Wheat Board sceks
review of decisions vl‘)y the Surface Transportation Board in which the agency adopted certain

changes to existing standards for determining the reasonableness of rail transportation rates.
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STATEMENT OF JURISDICTION
Petitioners ask this Court to set aside, in part, an order of the Surface Transportation

Board (“Board”) in STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007) (“Simplified Standards™), reconsideration denied, (decision served March

19, 2008) (“Reconsideration Decision™). Petitioners filed a timely Petition for Review of this

final order of the Board on May 16, 2008.

The Board issued the above order, after notice and comment rulemaking pursuant to 5
U.S.C. § 553(c), “to establish a simplified and expedited method for determining the
reasonableness of challenged rail rates in those cases in which a full stand-alone cost
presentation is too costly, given the value of the case,” as required by 49 U.S.C. § 10701(d)(3).
This Court has jurisdiction to review and enjoin all final orders of the Board pursuant to 28
U.S.C. §§ 2321(a) and 2342(5).

STATEMENT OF ISSUES

1. Whether the Board’s failure to determine if the levels of the relief caps for Three-
Benchmark and Simplified-SAC presentations provide a simplified and expedited method for
challengihg the reasonableneés of rail rates for all cases when a Full-SAC presentation is too
costly, given the value of the case, was arbitrary, capricious, and not in accordance with 49
U.S.C. § 10701(d)(1) and (3)?

2. Whether the Simplified-SAC methodology is an arbitrary and capricious

departure from Board precedent without a cogent explanation?



STATUTES AND REGULATIONS
The pertinent statutes and regulations are set forth below:
49 USC § 10701
§ 10701. Standards for rates, classifications, through routes, rules, and practices

(a) A through route established by a rail carrier must be reasonable. Divisions of joint
rates by rail carriers must be made without unreasonable discrimination against a participating
carrier and must be reasonable.

(b) A rail carrier providing transportation subject to ‘the jurisdiction of the Board under
this part may not discriminate in its rates against a connecting line of another rail carrier
providing transportation subject to the jurisdiction of the Board under this part or unreasonably
discriminate against that line in the distribution of traffic that is not routed specifically by the
shipper.

(c) Except as provided in subsection (d) of this section and unless a rate is prohibited by a
provision of this part, a rail carrier providing transportation subject to the jurisdiction of the
Board under this part may establish any rate for transportation or other service provided by the
rail carrier.

(d) (1) If the Board determines, under section 10707 of this title, that a rail carrier has
market dominance over the transportation to which a pérticular rate applies, the rate established

by such carrier for such transportation must be reasonable.

(2) In determining whether a rate established by a rail carrier is reasonable for purposes

of this section, the Board shall give due consideration to—

(A) the amount of traffic which is transported at revenues which do not contribute

to going concem value and the efforts made to minimize such traffic;



(B) the amount of traffic which contributes only marginally to fixed costs and the

extent to which, if any, rates on such traffic can be changed to maximize the
revenues from such traffic; and
© thé carrier’s mix of rail traffic to determine whether one commodity is paying
an unreasonable share of the carrier’s overall revenues,
recognizing the policy of this part that rail carriers shall earn adequate revenues, as established
by the Board under se;ction 10704(a)(2) of this title.

(3) The Board shall, within one year after January 1, 1996, complete the pending
Interstate Commerce Commission non-coal rate guidelines proceeding to establish a simplified
and expedited method for determining the reasonableness of challenged rail rates in those cases
in which a full stand-alone cost presentation is too costly, given the value of the case.

STATEMENT OF FACTS

Under 49 U.S.C. § 10701(d)(1), the rates imposed on captive shippers by market
dominant railroads “must be reasonable.” This case involves the Board’s latest effort to develop
a test of rate reasonableness that, as required by Congress, will offer effective regulatory
recourse for the majority of the nation’s captive rail shippers.

At 49 U.S.C. § 10701(d)(3), which was enacted as part of the ICC Termination Act of
1995, Congress gave the Board one year to “complete the pending Interstate Commerce
Commission non-coal rate guidelines proceeding to establish a simplified and expedited method
for determining the reasonableness of challenged rail rates ip those cases in which a full stand-
alone cost presehtation is too costly, given the value of the case.” Up to that time, the only

method for challenging the reasonableness of rail rates was a full stand-alone cost (“Full-SAC™)

presentation, which the ICC adopted in Coal Rate Guidelines—Nationwide, 1 [.C.C.2d 520



(1985) (“Guidelines™), aff’d sub nom. Consolidated Rail Corp. v. U.S., 812 F.2d 1444 (3d Cir.
1987).

In Guidelines, the ICC adopted a set of principles for determining maximum reasonable
rail rates under 49 U.S.C. § 10701, known as “constrained market pricing” (“CMP”). The two
economic theories underlying CMP —differential pricing and contestability of markets—
provide the analytical basis for d;termining those costs for which a captive rail shipper properly
may be charged and the extent to which the shipper should bear those costs. Id. at 525. The
three objectives of CMP are that a captive shipper should not (1) be required to pay more than is
necessary for a railroad to earn adequate revenues; (2) pay more than is necessary for efficient
service; or (3) bear the costs of any facilities or services from which it derives no benefit.
Guidelines at 523.

Full-SAC, which is the principal constraint in CMP, attempts to implement these
objectives by simulating the competitive rate that would exist in a contestable market (i.e. a

market free from barriers to entry). Simplified Standards at 8 (JA ). Under Full-SAC, a

shipper must design a hypothetical competitor railroad, known as a “stand-alone railroad™
(“SARR?), that is optimally efficient and that does not require any of the services it provides to
cross-subsidize costs directly attributable to any other service. The challenged rate cannot be
higher than the rate the SARR would need to charge to serve the shipper while fully covering all
of its costs, including a reasonable return on investment. Id. at 8-9 (A _ - ). AFull-SAC
analysis produces a simulated competitive rate against which to judge the challenged rate and at
which to determine the level of the maximum reasonable rate. Id.

However, soon after it developed the Full-SAC standard, the ICC recognized that a Full-

SAC presentation, which is extremely costly, complex and time-consuming, might not be



suitable for movements other than high-volume, unit train traffic.! Coal-burning electric utilities
that transported millions of tons of coal between the same two points year after year were
virtually the only shippers who appeared to be capable of benefiting from a Full-SAC
preéentation. Shippers of commodities that moved in smaller volumes or between multiple
points that changed frequently could not economically justify the multi-million dollar cost of a

Full-SAC litigation. Q&, Rate Guidelines—Non-Coal Proceedings, Ex Parte No. 347 (Sub-No.

2), i995 ICC LEXIS 301, *1 (Dec. 1995). These shippers were left without an effective remedy
against unreasonably high rates. Accordingly, the agency, recognizing that the statutory goals
were not being achieved, initiated a proceeding to consider simplified alternative procedures for

such cases. Rate Guidelines—Non-Coal Proceedings, Ex Parte No. 347 (Sub-No. 2), 1986 ICC

LEXIS 306 (May 21, 1986).

- Despite the agency’s 1986 conclusion that a simplified methodology was needed, after
neaﬂy a decade, the ICC still had not adopted simplified procedures. By that time, it was clear
that F ﬁll—SAC was sc costly, complex and time-consuming that only shippers with tens of
millions qf dollars at stake could afford to challenge the reasonableness of their rail rates. At that
poiﬁt, Congress intervened in the ICC Termination Act to order the Board to complete its
proceedings by adopting a “simplified and expedited” alternative to Full-SAC within one year, in
ordér to provide all captive shippers with a remedy for unreasonable rail rates.

" The Board responded to this Congressional directive by adopting a simplified standard,

called a “Three-Benchmark” presentation, in Rate Guidelines—Non-Coal Proceedings, 1 S.T.B.

1004 (served Dec. 27, 1996) (“Non-Coal Guidelines™). But the new standard lacked sufficient

clarity and definitiveness for shippers, who found it impossible to determine whether they were

! The Board acknowledged below that Full-SAC cases cost approximately $5 million and require
several years to litigate. Simplified Standards at 31 (JA _).




eligible even to use the simplified standard or what level of relief they reasonably could expect to
obtain in order to value their case. Consequently, the 1996 Three-Benchmark standard

languished unused for nearly another decade.’

Finally, in response to calls to reform the Three-Benchmark presentation to make it less
costly and more predictable, the Board held hearings in 2003 and 2004. Based upon testimony
from all stakeholders in those hearings, the Board issued a Notice of Proposed Rulemaking in

July 2006. Simplified Standards fof Rail Rate Cases, Ex Parte No. 646 (Sub-No. 1) (served July

28, 2006).

That rulemaking proceeding culminated in newly-adopted final rules in Simplified
Standards, the subject of this Petition for Review. In addition to reforming the existing Three-
Benchmark approach, the Board adopted an additional simplified approach called “Simplified

Stand-Alone Cost” (“Simplified-SAC”), that the Board described as a simpler and more

expédited version of Full-SAC. Simplified Standards at 72 (JA _ ). The Board also eliminated
its uncertain and costly standard for determining whether a shipper is eligible to submit a
simbliﬁed presentation and replaced it with a “limit to relief” approach that permits any shipper
to make either a Three-Benchmark or Simplified-SAC presentation in lieu of a Full-SAC
presentation; S0 long as the shipper accepts limits on rélief of $1 million and $5 million,
respectively, over a 5 year period. The Board explained that these limits are intended to
encourage a Full-SAC presentation for large cases with values that justify the much higher cost.

Id. at 27-29 JA __- ). If a shipper exhausts its maximum rate cap in less than five years

? In two instances, occuring in 2005 and 2006, shippers filed complaints, which the parties
settled in mediation prior to the submission of evidence. See Simplified Standards at 4, n. 2 (JA

)




(which includes refunds pendente lite between any origin-destination pair), the railroad may
increase its rates to the challenged levels for the balance of the five-year term. Id. at 28 (JA _ ).

Petitioners seek review of two aspects of Simplified Standards. First, the levels of the

relief caps adopted by the Board for Three-Benchmark and Simplified-SAC presentations make
those presentations inadequate alternatives to Full-SAC for many cases when a Full-SAC
presentation is too costly given the value of the case. Second, Petitioners challenge the Board’s
rationale and justification for Simplified-SAC. Although the Board asserts that Simplified-SAC
is based upon the same CMP principles that underlie Full-SAC, Simplified-SAC arbitrarily
deviates from key aspects of CMP, in violation of the Board’s own precedent.
SUMMARY OF ARGUMENT
This is a petition for review of the Board’s latest effort to develop a simplified and

- expedited test of reasonable rail rates in those cases where the Board’s preferred test, Full-SAC,

is too costly given the value of the case. In Simplified Standards, the Board adopted two

alternatives to a Full-SAC presentation, known as “Three-Benchmark” and “Simplified-SAC”
presentations. The Board considers Full-SAC to be its most precise and preferred method for
challenging rail rates, followed by Simplified-SAC and Three-Benchmark presentations. The

greater the precision, however, the more complex, costly and time-consuming the case.

Petitioners challenge two aspects of Simplified Standards as arbitrary and capricious.

First, Petitioners contend that the Board-imposed relief caps upon Three-Benchmark and
Simplified-SAC cases are too low to satisfy the statutory requirements that rail rates to captive
shippers “must be reasonable,” and that the Board must “establish a simplified and expedited

method for determining the reasonableness of challenged rail rates in those cases in which a



[Full-SAC or Simplified-SAC] presentation is too costly, given the value of the case.” 49 U.S.C.
§§ 10701(d)(1) and (3).

In order to fuiﬁll the mandate of Section 10701(d)(3), the Board should have identified
minfmu)*n riék factor% for Simplified-SAC and Full-SAC presentations. A minimum risk factor is
the lowest aéceptable risk factor that w.ill produce a case value with the “ample cushion” that the
Board determined is essentialvto a cost-effective rate challenge. For example, the minimum risk
factor for a Full-SAC presentation multiplied by the estimated litigation cost of Full-SAC
represents the threshold case value below which a Full-SAC presentation would be too costly,
given the value of the case (i.e. the point below which the “cushion” between the cost to bring a
Full-SAC case and the potential relief would make the case worthwhile). Section 10701(d)(3)
requires that complainants with case values below this threshold be able to obtain a reasonable
rate based on a simplified and expedited alternative. The Board, however, only evaluated risk
factors at the maximum level of relief permitted by the caps. Because such risk factors only
indicate whether there is an “ample cushion” at the very highest level of relief, they say nothing
about whether a complainant would have meaningful access to a simplified and expedited
method for any case value below the cap.

The Board violated Section 10701(d)(1) by refusing to consider how much relief a
corhplainant must forfeit at case values above the relief caps before the complainant can pursue
its case under the next more complicated and costly methodology, at a feasonable minimum risk

Jactor. At some point, the forfeited relief becomes so great that the maximum rail rate permitted
by a simplified method can no longer be described as “reasonable” under the statute. If that
point is reached before the next more complicated and costly method can be pursued at a

reasonable minimum risk factor, then the complainant has neither a reasonable rate nor access to



a simplified 'method that will produce a reasonable rate given the value of its case. Because the
Board never identified reasonable minimum risk factors for either a Simplified-SAC or a Full-
SAC presentation, it could not determine whether the-level of the relief caps presented this
prol').lem.

Second, Petitioners contend that the Board’s Simplified-SAC altemative to Full-SAC is
an arbitrary .departure from its own precedent. The Board attempted to simplify a Full-SAC
presentation, while remaining true to the economic principles of CMP upon which Full-SAC is
based, by eliminating all considerations of efficiency in a Simplified-SAC presentation. A
decade earlier, however, the Board rejected any attempt to simplify Full-SAC in this manner
because a basic purpose of CMP is to determine the cost of an optimally efficient system. The
Board has not cogently explained this stark reversal. Although the Board’s sole justification for
Siniplified-SAC is that it is predicated upon CMP, the Board in fact has gutted CMP by
eliminating efficiency inquiries from a Simplified-SAC presentation. Thus, there is no reasoned
justification to support adoption of Simplified-SAC on the record below.

STANDING

Petitioners are mostly associations whose members use rail transportation to move their

products in interstate commerce. They all participated jointly in the proceedings below through

one of two coalitions of joint commenters. See Simplified Standardsat 11-12(JA _ - ). An

association has standing to sue on behalf of its members if: (1) at least one member would have
standing to sue in its own right; (2) the interests the association seeks to protect are germane to
its purpose; and (3) neither the claim asserted nor the relief requested requires that an individual

member of the association participate in the lawsuit. Sierra Club v. EPA, 292 F.3d 895, 898




(D.C. Cir. 2002). The trade association Petitioners have submitted, in an addendum to this Brief,
affidavits addressing these factors.

At least three of the Petitioner associations, The National Industrial Transportation
Leaéué (“NITL”), Alliance for Rail Competition, and Consumers United for Rail Equity, are
dedicated solely to addressiné the transportation issues of their members. The other association
Petitioners, such as the National Grain and Feed Association (“NGFA™), The Fertilizer Institute
(“TFI”), and the American Chemistry Council (“ACC”_), represent their members’ interests on
transportation issues, along with other matters of interest to their respective industries (e.g. grain,
chemicals). Thus, the interests they seek to protect in this proceeding are germane to their
purpose.

In addition, several members of these associations also appeared individually before the
Board in the proceedings below, in which they described their interests.> Those members are
potential plaintiffs in a simplified and expedited rate case using the standards adopted by the

Board in Simplified Standards. Thus, they would have standing to pursue this appeal in their

own right. The relief requested in this Petition for Review, however, does not requirc the
pafticipation of these individual members in this proceeding.
ARGUMENT

I.  THELEVELS OF THE RELIEF CAPS IMPOSED ON THREE-BENCHMARK
AND SIMPLIFIED-SAC PRESENTATIONS VIOLATE THE STATUTE.

The levels of the relief caps adopted by the Board in Simplified Standards violate two

integral statutory mandates pertaining to rail rates: (1) that rates for transportation over which a

* See, Comments of Dow Chemical, filed Oct. 24, 2006, pp. 1-2, 4 (ACC member) JA _ -,
_); Reb: Comments of Dow Chemical, filed Jan. 11, 2007, p. | (JA __); Comments of Cargill,
Incorporated, filed Oct. 24, 2006, pp. 1-2, 4 (NGFA and NITL member) JA - |, );
Comments of CF Industries, Inc., filed Oct. 24, 2006, p. 1 (TFI member) JA ).
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rail carrier possesses market dominance “must be reasonable™; and (2) that the Board “establish a
simplified and expedited method for determining the reasonableness of challenged rail rates in
those cases in which a full stand-alone cost presentation is too costly, given the value of the
case.” 49 U:S.C. §§ 10701(d)(1) and (3).

A Full-SAC presentation is the Board’s preferred method for challenging the
reasonableness of rai‘l;rates, because the Board considers it to be the most precise. Simplified
Standards at 72 (JA ). However, in Section 10701(d)(3), Congress recognized that Full-SAC
is too costly, complex and time-consuming to benefit the large majority of captive shippers given
the relatively low value of their cases. Therefore, Congress directed the Board to adopt a

simplified and expedited methodology for those cases.

In Simplified Standards, instead of adopting a single simplified and expedited method for

determining the reasonableness of challenged rail rates, the Board adopted fwo alternative
methods. A Three-Benchmark presentation is the simplest and least costly, but also the least
precise, method. A Simpliﬁed—SAC presentation is much more complex and costly than a Three-
Benchmark presentation, but is still less complex and costly than a Full-SAC presentation.

Sirﬁpliﬁed Standards at 5, 27-28 JA __, - ). Thus, in attempting to fulfill the Congressional

mandate in Section 10701(d)(3), the Board in effect adopted the Simplified-SAC presentation for
those cases in which a Full-SAC presentation is too costly, given the value of the case; and it
adopted the Three-Benchmark presentation for those cases in which a Simplified-SAC

presentation is too cdstly, given the value of the case.

The Board imposed relief caps upon these two simplified methods as a way to discourage
shippers from using either method when the case value merits consideration under the next more

costly and complicated method. Id. at 28 (JA _ ). If the case value exceeds the cap, a shipper

11



must either forfeit all relief above the cap or present its case under the next more complicated
and costly methodology. For example, because the relief cap for a Three-Benchmark
presentation is $1 mil.lion, a shipper with a case value of $2 million must choose between
forfeiting half of this value or making a Simplified-SAC presentation, which is more complicated
and costly. The .relicf caps thus require a shipper to value its own case and to determine whether

the trade-off between a lower litigation cost and the applicable relief cap justifies a simplified

presentation over the ﬁext more complicated and costly presentation. Reconsideration Decision
at6 (JA ).

The Petitioners believe that this “relief cap” approach is a reasonable way to address the
requirements of Section 10701(d)(3) only if the choice afforded the shipper by the level of the
relief éaps complies with the statutory standards. This means two things. First, as the Board
itself determined, in order to permit meaningful access to a simplified and expedited standard
required by Section 10701(d)(3), the relief caps must provide the shipper complainant with an
“ample cushion” between the cost to bring the case and the relief available so as to make it

worthwhile to bring the complaint. Simplified Standards at 32 (JA _ ). Second, in those

instances where the next more complicated method is too costly given the value of the case (i.e.
when an “ample cushion” is lacking), the simpler method must be capable of providing a
reasonable rate, in compliance with Section 10701(d)(1). The Board, however, set the relief caps
for both simplified miethods at levels too low to satisfy either the Congressional requirement for
a simplified standard where Full-SAC is “too costly, given the value of the case,” or the statutory
mandate that rates to ‘Captive shippers “must be reasonable.” Therefore, the relief caps should be

overturned because they are “arbitrary, capricious, an abuse of discretion, or btherwise not in

accordance with law.” 5 U.S.C. § 706.

12



A. The Board’s Failure to I1dentify a Minimum Risk Factor Was Arbitrary and
Capricious. _

The statute requires the Board “to establish a simplified and expedited method for
determining the reasonableness of challenged rail rates in those cases in which a [Full-SAC]
presentation is too costly, given the value of the case.” 49 U.S.C. § 10701(d)(3). In order to
determiné whether its relief caps comport with this statutory mandate, the Board applied what it
called a “risk factor.” The risk factor is a multiple, to be applied against a reasonable estimate of
the cost of the case. The purpose of the risk factor is to ensure that the relief caps providc “an
ample cushion between the cost to bring the case and the potential relief available.” Simplified
Standards at 32 (JA __ ) (emphasis added). This “cushion” is required because, as the Board
acknowledged, “a simplified presentation would not be cost-effective unless the potential relief
exceeds the expected cost of obtaining the remedy by a sufficient margin to make 1t worthwhile

to pursue the complaiht.” Id.; cf. Burlington Northern R.R. Co. v. ICC, 985 F. 2d 589, 599 (D.C.

Cir. 1993) (recognizing that “risk allocating devices” may be appropriate due to the higher cost
of CMP). The risk factor is multiplied by the estimated litigation cost to identify the case value
that will provide the “ample cushion” or “sufficient margin” to make a complaint worthwhile.
Thé Board’§ risk factor analysis, and thus the relief caps based upon that analysis, is arbitrary
and capricious, however, because the Board failed to identify reasonable minimum risk factors
for Full-SAC and Simplified-SAC presentations. Moreover, the Board also used the wrong cost-
value relationship produced by the risk factors to set the relief caps.

A minimum tisk factor is the lowest acceptable risk factor that will produce a case value
that still will provide the “ample cushion” that the Board has determined is essential to a cost-
effective rate challenge. For example, the minimum risk factor for a Full-SAC presentation

multiplied by the estimated litigation cost of Full-SAC represents the threshold case value below
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whi.ch a Full-SAC pre.sentation would be too costly, given the value of the case (i.e. the point
below which the “cushion” between the cost to bring the Full-SAC case and the potential relief
would be too small to provide the shipper with a “sufficient margin to make it worthwhile to

pursue the complaint.”). Simplified Standards at 32 JA ). Likewise, the minimum risk factor

fora Simpliﬁed-SAC presenfation multiplied by the estimated litigation cost of Simplified-SAC
repiesents the threshold case value below which a Simplified-SAC presentétion would be too
costiy, giveﬁ the valué of the case. In accordance with Section 10701(d)(3), shippers with a case
value below these thresholds must be able to obtain a reasonable rate based upon the next more
simplified and expedited alternative. Thus, shippers with a case value below the Full-SAC
threshold must be able to obtain a reasonable rate based upon Simplified-SAC, and shippers with
a case value below the Simplified-SAC threshold must be able to obtain a reasonable rate based
upon Three-Benchmark.

The Board erred because it evaluated the reasonableness of its relief caps based only upon
the risk factor at the maximum level of relief permitted by the caps. Because that risk factor only
indicates whether thére is an “ample cushion” at the very highest level of relief, it says nothing
about whether a shipper would have meaningful access to a “simplified and expedited method”
for the vast range of case values below the relief cap.

Furthermore, the Board violated the statute by using the wrong cost-value relationship to
set the levels of the relief caps. Section 10701(d)(3) requires the Board to establish a simplified
and expediféd altemétive when the next more complicated and costly rate presentation option is
too costly, given the value of the case. Thus, the relief cap for a Simplified-SAC presentation
should be based upon the cost-value relationship of a Full-SAC case, and the relief cap for a

Three-Benchmark presentation should be based upon the cost-value relationship of a Simplified-
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SAC case. But, the Board wrongly focused on the cost-value relationship of a Three-Benchmark

case to set the Three-Benchmark relief cap, and a Simplified-SAC case to set the Simplified-

SAC relief cap.

Itis ﬁot, of course, a job for this Court to identify what would be a reasonable minimum
risk factor, and thus a reasonable relief cap; that is a job for the Board. The Board, however, did
not identify any risk factor for a Full-SAC presentation and only identified a maximum risk
factor for Simpliﬁed-SAC presentations. Because the identification of minimum risk factors is

an important aspect of setting relief caps at levels that satisfy the mandate of Section

10701(d)(3), the Board’s failure to do so was arbitrary and capricious. Motor Vehicle Mfrs.

Assoc. of the United States v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983)

(“an agencyArule would be arbitrary and capricious if the agency...failed to consider an important

aspect of the problem”) (“State Farm”).

1. The Board’s failure to identify any risk factor for a Full-SAC
_ presentation precludes a finding that the Simplified-SAC relief cap .

" complies with Section 10701(d)(3).

The Board’s first error was failing to identify any risk factor at all for Full-SAC
presentations. This prevented the Board from establishing an appropriately reasoned and
supported relief cap, in compliance with 49 U.S.C. § 10701(d)3), for Simplified-SAC

presentations. See Bowman Transp., Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281,

285 (1974) (a court must consider whether the agency’s decision is based on a consideration of

the relevant factors) (“Bowman”™).
Section 10701(d)(3) requires the Board “to establish a simplified and expedited method

for determining the reasonableness of challenged rail rates in those cases in which a [Full-SAC]

presentation is too costly, gfven the value of the case.” (emphasis added) The Board estimated

the cost of a Full-SAC presentation to be $5 million. Simplified Standards at 30-32 JA __-_ ).
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Thus, the threshold case value below which a Full-SAC presentation becomes “too costly” would
equal $5 million multiplied by a reasonable minimum risk factor. Below that level, a rational
complainant would not present a Full-SAC case because the benefit would not justify the risk.
Assuming for example a minimum risk factor of 2.0, the threshold case value needed to justify
the cost of a Full-SAC case would be $10 million. T};at case value, in turn, would constitute a
reasonable relief cap for a Simplified-SAC presentation by ensuring that shippers with lower
case values have a reasonable opportunity to obtain relief, by making a Simplified-SAC
presentation, up to the point that their case value justifies the cost of a Full-SAC presentation.
But because the Board did not identify any risk factor at all for a Full-SAC presentation, there is
no record upon which to determine when a Full-SAC presentation is too costly given the value of
the case, and thus no record to determine the appropriate relief cap for a Simplified-SAC case.
Hence, the Board has failed to address the statute.

The consequences of the Board’s failure can be illustrated by a simple example. Ifa
shipper has a case value of $9 million, one option for the shipper would be to bring a Full-SAC
case (which is estiméted by the Board to have a litigation cost of $5 million). The shipper’s risk
factor for that Full-SAC case therefore is 1.8 ($9 million divided by $5 million). Is this 1.8 risk
factor sufficient to pfovide an “ample cushion,” as the Board’s decision requires? No one

knows, because the Board never determined what would be an appropriate minimum risk factor

for a Full-SAC case.*’

4 Instead of bringing a Full-SAC case (because the shippers determines that a 1.8 risk factor is
not sufficient to compensate for the risk), the shipper could bring a Simplified-SAC case, costing
$1 million. But arelief cap of $5 million requires the shipper to forfeit $4 million (the $9
million case value minus the $5 million relief cap) and permits the railroad to retain the excess
$4 million above the relief cap. Does that result in a “reasonable rate” under 49 U.S.C. § 10701?
No one knows, since, as discussed in Part I.B., infra, the Board did not address that question

either.
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The Board asserts that its $5 million relief cap for a Simplified-SAC presentation is
reasonable because it _’provides relief up to five times the estimated litigation cost of $1 million
for a Simplified-SAC presentation. Id. at 32 (JA _ ). But this risk factor of 5.0 only reflects the
risk factor that results when a Simplified-SAC case involves the maximum potential relief of $5
million.

Moreover, the Board’s reasoning does not comport with the statute, which requires the
Board to establish a simplified and expedited method when a Full-SAC presentation is too costly
given the value of the case. 49 U.S.C. § 10701(d)(3). The statute’s focus is upon the cosi-value
relationship of a Full-SAC case, not a Simplified-SAC case. The Board’s erroneous reliance

“upon the cost-value relationship of a Simplified-SAC case to justify its Simplified-SAC relief
cap is evidence of its failure to address factors relevant to the statute, since the Board did not
determine when the value of a Full-SAC case fails to justify its cost.

2. The Board’s failure to identify a minimum risk factor for a

Simplified-SAC presentation precludes a finding that the Three-
-~ Benchmark relief cap complies with Section 10701(d)(3).

The Board’s second error is similar to its first, because it failed to identify a reasonable
minimum risk factor for a Simplified-SAC presentation. This prevented the Board from
establishing an appropriately reasoned and supported relief cap, in compliance with 49 U.S.C.

§ 10701(d)(3), for Three-Benchmark presentations. Bowman, supra.

Although the Board did.identify a risk factor of 5.0 for a Simplified-SAC presentation,
that was the maximum risk factor. Specifically, the Board calculated this risk factor by dividing
the $5 million maximum relief cap by the $1 million estimated litigation cost. Simplified
Stanidards at 32 (JA _ ). Because that risk factor is based upon the maximum relief permitted, it
is a mathematical certainty that the risk factor will be lower for all case values below the cap.

But the Board never considered how much lower the risk factor can fall and still provide an
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“ample cushion between the cost to bring” the Simplified-SAC case and “the potential relief
available.” Ld_ Only by identifying a reasonable minimum risk factor for a Simplified-SAC case
could the Board make that determination. Because the Board did not do so, there is no record to
rsup;‘)ort a conclusion that there is a sufficient risk factor for a Simplified-SAC presentation at any
case value below the nlxaximl‘nm relief permitted by the cap to provide the “ample cushion™ that
the Board has acknowledged is necessary to determine, under Section 10701(d)(3), whether
Simplified-SAC is “t(;o costly, given the value of the case.” The absence of a rational
connection between the maximum risk factor and the Board’s chosen relief cap is arbitrary and

capricious. See Burlington Truck Lines, Inc. v. U.S., 371 U.S. 156, 168 (1962).

The Board’s two-tiered approach to establish a simplified method to challenge rail rates
means that Section 10701(d)(3) requires that the Three-Benchmark presentation be capable of
vpro‘\}iding a reasonable rate “in those cases in which a [Simplified-SAC] presentation is too
costly, given the value of the case.” The Board estimated the cost of a Simplified-SAC

presentation to be $1 million. Simplified Standards at 30-32 (JA __-_). Thus, the threshold

case value below which a Simplified-SAC presentation becomes “too costly” would equal $1
million multiplied by a reasonable minimum risk fac_tor. Below that level, a rational complainant
would not bring a Sifnpliﬁed-SAC case because the benefit would not justify the risk. Assuming
for'example a minimum risk factor of 3.0, the threshold case value needed to justify the cost of a
Sirhpliﬁed-SAC case would be $3 million. That case value, in turn, would constitute a
reasonable relief cap for a Three-Benchmark presentation by ensuring that shippers with lower
case values have the opportunity to obtain full relief, by making a Three-Benchmark
preéentation, up to the point that their case value justifies the cost of a Simplified-SAC

presentation. But because the Board did not identify a minimum risk factor for a Simplified-SAC
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presentation, there is no record upon which to determine when a Simplified-SAC presentation is
too costly given the value of the case, and thus no record to determine the appropriate relief cap

for a Simplified-SAC case. Hence, the Board has failed to address the requirements of the

statute.

Again, the consequences of the Board’s failure are illustrated by a simple example. Ifa
shipper has a case value of $1.75 million, one option for the shipper would be to bring a
Simplified-SAC case (which is estimated by the Board to have a litigation cost of $1 million).
The shipper’s risk factor for a Simplified-SAC case is therefore 1.75 ($1.75 million divided by
$1 million). Is this 1.75 risk factor sufficient to provide an “ample cushion,” as the Board’s
decision requires? No one knows, because the Board never determined what would be an
appropriate minimum risk factor for a Simplified-SAC case.’

The Board nevertheless asserts that its $1 million relief cap for a Three-Benchmark
presentation is reasonable because it provides relief up to four times the estimated litigation cost
of $250:000 for a Three-Benchmark presentation. Id. at 32 (JA __ ). But, this risk factor of 4.0
only reflects the maximum potential relief. Indeed, the Board failed to analyze the risk factor that
results from any case:value other than the maximum case value. The Board merely picked the
maximz-zm cése value, and declared that, since the maximum case value resulted in an asserted

reasonable risk factor, no further analysis was necessary. The Board’s failure to analyze whether

> Instead of making a Simplified-SAC presentation (because the shipper determines that a 1.75
risk factor is not sufficient to compensate for the risk), the shipper could make a Three-
Benchmark presentation, at a cost of $250,000. But a relief cap of $1 million requires the
shipper to forfeit $750,000 (the $1.75 million case value minus the $1 million relief cap) and
permits the railroad to retain this money. Does that result in a “reasonable rate” under 49 U.S.C.
§ 107017 No one knows, since, as discussed in Part 1.B., infra, the Board did not address that

question either.
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the risk factors at any case value below the maximum case value provide the “ample cushion”
that the Board’s own decision declares is necessary was arbitrary and capricious.

Moreove?, the Board’s reasoning does not comport with the statute, 49 U.S.C.
§ 10701(d)(3). While the Board has set the Three-Benchmark relief cap based upon the cost-
value relationship of a Three-Benchmark case, the statute requires the Board to focus on the cost-
value relationship of the next more complicated presentation, which is Simplified-SAC. In other
words, a Three-Bencﬂmark presentation must be available to all shippers when a Simplified-
SAC presentation is too costly, given the value of the Simplified-SAC case. The Board’s
erroneous reliance upon the cost-value relationship of a Three-Benchmark case to justify its
Three-Benchmark relief cap is evidence of its failure to address factors relevant to the statute,
since the Board did not analyze when the value of a Simplified-SAC case fails to justify its cost.

B. The Board’s Failure to Consider the Reasonableness of the Relief Forfeited
by the Caps was Arbitrary and Capricious and Not in Accordance with the

Statute.

The Board also arbitrarily refused to consider the reasonableness of the amount of relief a
shipper must forfeit ét case values above the relief caps in order to obtain a reasonable minimum
risk factor for the next more complicated and more costly case. This failure to consider a factor
that is essential, under 49 U.S.C. § 10701(d)(3), to ensuring that shippers with case values too
costly for a Full-SAC presentation have a meaningful alternative method to obtain a reasonable

rate, under 49 U.S.C. § 10701(d)(1), is arbitrary and capricious. See State Farm, supra.

At some point, the forfeited relief becomes so great that the maximum rail rate permitted
by a simplified method can no longer be described as “reasonable” within the meaning of 49
U.S.C. § 10701(d)(1). This is not a concern when the shipper can avoid the cap by presenting its
rate challenge under the next more complicated method, at a reasonable minimum risk factor.

This is erroneous, however, when the next more complicated method still remains too costly
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given the value of the case, within the meaning of 49 U.S.C. § 10701(d)(3), because the risk
factor is too low. In this range of case values, the shipper has neither a reasonable rate nor
access to a simplified method that will produce a reasonable rate given the value of its case.
Because the Board never identified reasonable minimum risk factors for either a Simplified-SAC
ora Full-SAC presentation, it could not determine whether the level of the relief caps presented
this problem.

The record presented to the Board illustrates this concern in detail. In their Petition for

Reconsideration of Simplified Standards (“Recon. Pet.” at 2-12 and Appendix JA __ -, _-

__)), the Petitioners analyzed the consequences of the relief caps adopted by the Board for both a
Three-Benchmark and a Simplified-SAC presentation upon a shipper’s decision to pursue either
of these simplified methods over the next more complicated and costly method. That analysis
accepted, arguendo, the Board’s determination that the litigation costs for a Three-Benchmark,
Simplified-SAC, and Full-SAC case are $250,000, $1 million, and $5 million, respectively. The
analysis also accepted the Board’s risk factors of 4.0 and 5.0 for Three-Benchmark and
Simplified-SAC cases, respectively. On the basis of these Board findings, Petitioners’ analysis
identified a wide range of case values where a shipper would not have a meaningful choice
between a reasonable rate under the Three-Benchmark method and a reasonable risk factor under
the Simplified-SAC method.

For example, beginning at a case value of $1.8 million, the relief forfeited by the $1
million cap (e.g. $80§,000) for a Three-Benchmark presentation is greafer than the maximum net
relief actually obtainablg of $750,000 ($1 million cap minus $250,000 litigation cost). Recon.
Pet,, Table 1A, Line 13 (JA _ ). The amount of relief forfeited rises by the same amount as the

case value rises. Id. Althugh the relief cap would increase to $5 million if the shipper were to
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make a Simplified-SAC presentation, at a case value of $1.8 million, the risk factor for a
Simplified-SAC case blummets to 1.8 and does not even reach a value of 3.0 until the case value
equals $3 million. I_d_, Table 1B, Lines 9-21 (JA ). Both of these risk factors are well below

5.0, which is the only risk factor mentioned by the Board at all for Simplified-SAC presentations

in its decisions below. Simplified Standards at 32 (JA _ ).

| Furthermore, l;ecause the Board never identified an appropriate minimum risk factor,
there is no record upo;l which to conclude whether a risk factor of 1.8, 3.0, or any other factor
less than 5.0 provides the “cushion” that is necessary to ensure that “the potential relief exceeds
the expected cost of obtaining the remedy by a sufficient margin to make it worthwhile to pursue
the complaint.” Id. That knowledge, however, is essential for the Board to determine whether
the shipper in this example has a meaningful choice between a Three-Benchmark and a
Simplified-SAC presentation. The Board must be able to determine whether the shipper can
avoid forfeiting over half of its relief under a Three-Benchmark presentation by instead
pfes,enting a Simplified-SAC case at a reasonable minimum risk factor. The Board’s failure even
to identify a minimum risk factor, however, precludes this determination.

ifa Simpliﬁed-SAC presentation in fact is too costly given the value of the case because

a risk factor below 3.0 is too low, then shippers with case values ranging from $1.8 to $3 million
face a Hobson’s choice between a Three-Benchmark presentation that forfeits between one-half
and two-thirds of thei; case value, or a Simplified-SAC presentation with risk factors far below
5.0, which is the only factor the Board has identified as relevant and presumably reasonable.

Compare Recon. Pet.'; Table 1A, Lines 13-25 (JA ) with Table 1B, Lines 9-21 (JA _).6 But

¢ For example, at a case value of $3 million, a shipper making a Three-Benchmark presentation
will forfeit two-thirds of its relief ($3 million case value less the $1 million relief cap), before
even accounting for the $250,000 litigation cost. The shipper obtains $750,000 in net relief, and
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the Board never analyzed whether the first choice, by allowing the defendant railroad to retain up
to two-thirds of the relief forfeited by the cap, provides even the semblance of a reasonable rate
as required by 49 U.S.C. § 10701(d)(1).” And as discussed above, the Board never analyzed
whether the second choice is too costly given the value of the case under 49 U.S.C.

§ 10701(d)(3).

The Board’s Simplified-SAC relief cap produces a similar Hobson’s choice within a
significant r':-angev of cése values above the cap. Recon. Pet. at 9 (JA _ ). The Board has capped
Simpliﬁed—SAC relief at $5 million, which is precisely equal to the Board’s estimated cost of a
Full-SAC presentation. Thus, for example, a shipper with a case value of $7.5 million must
choose whether to recover net relief of $4 million ($5 million cap minus $1 million litigation

cost) with a Simplified-SAC presentation, or $2.5 million ($7.5 million less $5 million litigation

cost) with a Full-SAC presentation. Compare Recon. Pet., Table 2A, Line 9 (JA __) with Table
2B, Line 6 (JA ). The choice does not produce equal net relief of $4 million until the case

. valﬁe reaches $9 million. Compare Id., Table 2A, Line 12 (JA __ ) with Table 2B, Line 9 (JA
). Althodgh a shipper does not gain more from a Full-SAC presentation until its case value
exceeds $9 million, it must forfeit up to half its net relief under a Simplified-SAC presentation
before reaching that point. Again, the Board failed to analyze whether the Simplified-SAC
option, by allowing the defendant railroad to retain up to half of the relief forfeited by the cap,

provides even the semblance of a reasonable rate as required by 49 U.S.C. § 10701(d)(1), and

forfeits (i.e. must pay the carrier) $2 million above the rate level determined “reasonable” by the
Three-Benchmark presentation.

7 If the value of the rate relief exceeds the relief cap within a five year period, the railroad is
permitted to increase its rate to the challenged rate level that was determined to be unreasonable
for the balance of the five year period. Simplified Standards at 28 (JA _ ).
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again failed to analyze whether the Full-SAC option remains too costly given the value of the

casc'under 49 U.S.C. § 10701(d)(3).

The Board, however, cavalierly dismissed this detailed analysis presented by the

Petitioners below:

The fact that some shippers may face a difficult choice of which
method to use would be true at any level at which the limits might
be set. Any shipper that believes its case falls near the upper end
of the relief available under a particular method would face this
choice. Ultimately, we do not think it is improper for there to be
some trade-off involved in using a simpler, faster, and less costly
method that is inherently less precise. We believe the limits we
have set strike the appropriate balance so that we do not open the
door to excessive litigation under methods that are not justified for

the amount at dispute.

Reconsideration Decision at 8 (JA ). Such a cursory analysis is the antithesis of reasoned
decision-maicing. Begause the Board did not identify reasonable minimum risk factors, it could
not determiﬁe whethef there is an “appropriate balance™ between the rate relief forfeited by the
caps and the existence of a reasonable minimum risk factor for the next more complicated and
more costly method that would permit greater relief. Thus, the Board’s statement that the relief
caps it adopted “strike the appropriate balance” is unsupported by any analysis whatsoever. This
is arbitrary and capricious.

Furthermore, although a difficult choice may be appropriate in order to encourage
sﬁippers to use a moijé complicated and costly method, it is not appropriate when the more costly
method remains too costly given the value of the case. The difficult choice still must afford the
opportunity to obtain a reasonable rate at a reasonable minimum risk factor. For example, if the
relief caps for each simplified and expedited method are based upon the appropriate minimum
risk factor for the next more bomplicated and more costly method multiplied by the appropriate

litigation cost estimate for that same méthod, the difficult choice also would be a reasonable
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choice. This is because the minimum risk factor for the next more complicated and costly
method would be preserved at all case values above the relief cap, ensuring that this choice of
methodology is not too costly given the value of the case. In addition, for all cases with values
below the relief cap, a simplified and expedited alternative to the more complicated method is

capable of providing a reasonable rate. Only then can the Board fulfill the mandate of Section

10701(d)(3).
I1. SIMPLIFIED-SAC IS AN ARBITRARY AND CAPRICIOUS DEPARTURE
FROM BOARD PRECEDENT.

The Board’s reasoning for adopting Simplified-SAC is predicated on an arbitrary and
capricious determination that Simplified-SAC is grounded in the principles of CMP. That
.determination is an unreasonable deviation from the Board’s precedent. An agency that departs
from its own precedent must “cogently explain why it has exercised its discretion in a given
manner.” State Farm, 463 U.S. at 48. Although the Board acknowledges its deviation in this
case, its explanation _is not rational.

Through Simplified-SAC, the Board attempted “to develop a procedure that simplifies,
expedites, and reduces the cost for a shipper to bring a rate challenge, while approximating the

results of Full-SAC as closely as possible.” Simplified Standards at 72 (JA _ ). The Board

concluded that, “[b]e'(:;ause Simplified-SAC is more similar to the (more precise) Full-SAC
analysis, the results of Simplified-SAC should be fairer, more precise, and better supported in
economic principles than those produced under the Three-Benchmark approach.” Id. The
sacrifices that the Board made in order to simplify and expedite Full-SAC, however, gut the very
CMP principles that give a Full-SAC analysis it precision. This renders the rationale for

adopting Simplified-SAC arbitrary and capricious.
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A.  The Board’s Refusal to Consider Efficiency in a Simplified-SAC Presentation
is an Unreasonable Departure From Its Prior Determinations that Efficiency

is an Essential Objective of CMP.

The two economic theories behind CMP are differential pricing and contestability of
markets. Guidelines,'1 1.C.C. 2d at 525. Full-SAC introduces the competitive standard of
contestability into non-competitive rail markets by approximating “the full economic costs,
including a normal prSﬁt, that need to be met for an efficient producer to provide service to the
shipﬁer(s) identified. This cost calculation produces a simulated competitive price standard
against which actual rates can be compared.” Id. at 529 (emphasis added). See also, id. at 542
(“The purpose of a SAC analysis is to determine the /east cost at which an efficient competitor
could provide the service....”). Although efficiency thus is essential to the economic theory of
contestability underlying CMP, the Board has removed that factor from a Simplified-SAC
presentation, while continuing to claim that Simplified-SAC is based upon CMP principles.

Although the Board has long held that “CMP provides the only economically precise
measure of rate reasoﬁablcness and therefore must be used whenever possible...,” it concluded
earl'yvon that “other procedures can, and indeed must, be made available for those cases in which
CMP simply cannot be used—Dbecause the traffic is so infrequent or widely dispersed that it is
not susceptible to a SAC presentation or because the case is so small in value that the substantial

expénse of a CMP presentation...cannot be justified.” Non-Coal Guidelines, 1 S.T.B. at 1021

(1996). Thus, in 1996, the Board’s first attempt to adopt a simplified and expedited method, in

response to 49 U.S.C. § 10701(d)(3), rejected a Simplified-SAC proposal in favor of a Three-

Benchmark methodology. Id. at 1014-18.

A major reason for rejecting the Simplified-SAC methodology in 1996, as proposed by

the Association of American Railroads (“AAR™), was its failure to consider efficiencies:
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First, whereas the purpose of CMP-SAC is to estimate the cost of a
hypothetical and optimally efficient stand-alone transportation
system designed to maximize efficiencies and production
economies, the AAR-SSAC model is restricted to segments of the
existing rail system. Moreover, all lines in the rail network are
valued at full replacement cost, even though not all existing
railroad assets should, or ever would, be replaced. Because it is
doubtful that an optimally efficient carrier entering the market
would use the same technology and same assets as the existing
carrier, AAR-SSAC is not based on a fully efficient system. Thus,
the program fails one of the basic purposes of CMP-SAC, which is
- to determine the cost of an optimally efficient system.

Id. at 1015 (emphasis added).

The Simplified-SAC presentation adopted in Simplified Standards suffers from this same
fundamental flaw. The Board observed that Full-SAC has two objectives, which it refers to as

the elimination of cross-subsidies and the elimination of inefficiencies. See Simplified Standards

at 13 (“Under the SAC test, rate relief is available only where a captive shipper demonstrates that
it is cross-subsidizing other parts of the defendant’s rail network or is bearing the costs of a
carrier’s ineﬂicienciéé.”) (JA ). Because the Board concluded that “the second objective {]
turns Full-SAC presentations into an intricate, expensive undertaking,” it determined that “ the
inquiry under the Simplified-SAC method...will be limited to whether the captive shipper is
being forced to cross-subsidize other parts of the railroad’s network.” Id. at 13-14 JA _ - ).
In other words, the Board has chosen to ignore the efficiency objective of the contestable market
theory underlying CMP.

| Ironically, this simplifying assumption made by the Board for a Simplified-SAC
pres'entatioﬁ' is the same assdmption that it rejected in 1996 because the assumption failed a basic
purpose of CMP to determine the cost of an optimally efficient system. Specifically, the Board
now finds it reasonable to restrict the Simplified-SAC analysis to segments of the existing rail

system valued at full replacement cost. Id. at 14 (“We will assume that that all existing
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infrastructure along the predominant route used to haul the complaint traffic is needed to serve
the traffic mﬁving ovér that route;” “the Simplified-SAC method. ..includes a reasonable return
on the replacement cost of those investments.”) (JA __).8

The .Board haé not provided a reasoned explanation for this sudden about-face. The
Boafd rationalizes tﬁat this change of direction is appropriate due to changes in rail capacity and
traffic conditions since 1996. 1d. Because current railroad capacity is constrained, whereas the
industry was burdened with excess capacity in 1996, the Board presumes that railroads must now
be operating much more efficiently. Id. at 56 (JA __). Assuming, arguendo, that railroads are
capacity-constrained due to significant increases in demand for rail transportation services since
1996, it does not follow that railroads are operating efficiently. The Board’s logic incorrectly
transposes the causality function between railroad efficiency and capacity, without a shred of
evidence as to the nature, extent or direction of that causality. In fact, the Board concluded,
when it previously examined this question, that the direction of the causality was exactly the
opposite: in other words, capacity is a function of efficiency; not the other way around.’

Specifically, the Board cited this distinction between capacity and efficiency when it
rejected a Simplified-SAC proposal in 1996. As an example of this distinction, the Board noted

that, although railroads historically solved congestion problems by double-tracking significant

% The Board’s sole concession to the efficiency objective is that, if the complainant submits
“compelling evidence” that some carrier facilities have fallen into disuse, those facilities will be

excluded from the Simplified-SAC analysis. Id. at 56 JA _ ).

® Capacity also is a function of sunk costs. Much of the existing U.S. rail capacity is based on
investment decisions made long ago that are sunk in nature. An optimally efficient railroad that
enters the market today, which is a basic premise of Full-SAC, would not be bound by sunk
investments. More likely, it would construct a different, more efficient, facility based on current
market conditions. This further undermines the Board’s claim that “railroads, in most instances,
are likely operating at a sufficiently efficient level so that it would not be worth the time and
considerable expense required to attempt to measure the amount of inefficiency that could be

eliminated by a SARR.” Id.
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parts of their systems (i.e. building parallel tracks on the same route), computerized traffic
control now.permits greater amounts of traffic to be handled without double tracking. Non-Coal
Guidelines at 1015, n. 33. A Full-SAC presentation would not replicate a railroad’s existing
costly double track infrastructure, if the same amount of traffic could be handled more efficiently
by a single track using computerized traffic control. The presence of capacity constraints on the
double track rail line, in this example, reflects an inefficient operation, the cost of which, under
CMP, should not be imposed on captive shippers. For that reason, in 1996 the Board rejected
any simplifying assumption that would restrict a Simplified-SAC complainant to the same

technology and assets as the existing railroad. Under Simplified Standards, however, the Board

would consider the capacity constraints in this same example to be indicative of an efficient

oéeration. The Board’s irrational and inconsistent logic, in Simplified Standards, constitutes an
arbitrary departure from its own precedent.

The Board claims that it was necessary to eliminate these efficiency inquiries because,
othérwise, a Sirﬁpliﬁ'ed-SAC presentation would quickly spiral back to the complexity of a Full-
SAC analysis. Id. at 57 (JA ). Regardless whether that statement is true, it cannot justify
adopting Simplified-SAC in a stark reversal of long-established precedent. The Board's sole
jusiiﬁcatioﬁ Sfor Simplified-SAC is that it is predicated upon CMP. But, by eliminating the
inquiry into inefficiencies, the Board has gutted the theory of contestability that underlies a Full-
SAC presentation. Contestability is one of two integral economic theoriés underlying CMP.
Thus, despite the Board’s claims that Simplified-SAC is based upon CMP, elimination of the

efﬁ’ciency objective in fact has turned Simplified-SAC into an exercise that is far from CMP and

without any other economic justification.
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When the Board encountered the same obstacle to Simplified-SAC in 1996, it concluded
that “other procedures can, and indeed must, be made available for those cases in which CMP

simply cannot be used....” Non-Coal Guidelines at 1021. Consistent with that precedent, the

Board must either offer a Simplified-SAC option that includes efficiency considerations, or it
must rely upon other procedures (e.g. Three-Benchmark) for all rate challenges where a Full-
SAC presentation is too costly, given the value of the case. 49 U.S.C. § 10701(d)(3).

B. The Board’s Refusal to Test Simplified-SAC Was Arbitrary and Capricious.

Before the Board rejected the Simplified-SAC proposal in 1996, its predecessor, the ICC,
ran tests to determine whether that proposal would approximate the results of a CMP-based Full-
SAC presentation. The results of those tests convinced the Board that the theoretical flaws in
that Simplified-SAC proposal, including the failure to consider efficiencies discussed in the

preceding section, produced unsupportable results. Non-Coal Guidelines at 1012, 1016-17. In

several Full-SAC decisions, the Board has found rail rates unreasonable to the extent that they
exceed 180% of variable costs, which is the statutory floor for rail rate relief.'® See Burlington

Northem R.R. v. STB, 114 F.3d 206, 210 (D.C. Cir. 1997). When the Board tested the AAR’s

version of Simplified-SAC in 1996, it found rates as high as 5000% of variable cost to be

reasonable. Non-Coal Guidelines at 1016. Despite the presence of some of those same flaws in

the current Simplified-SAC methodology, the Board refused to test Simplified-SAC to determine
whether the results at least would roughly approximate a Full-SAC presentation. Simplified
Standards at 54-55 JA - ).

The hoard’s assertions that the statute does not require testing and that the Board did not

test the Full-SAC or Three-Benchmark methods miss the point. The testing requirement arises

' E.g., Kansas City P&L Co. v. Union Pac. R.R. Co., STB Docket No. 42095 (served May 19,
2008); West Texas Utilities Co. v. Burlington Northern R.R. Co., 1 S.T.B. 638 (1996).
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from the Board’s decision to adopt Simplified-SAC based upon the assertion that it is grounded
in CMP principles, despite completely exorcising efficiency considerations from the process.
Moreover, because the Board’s own tests of a prior Simplified-SAC proposal that suffered this
same deficiency exposed anomalous results, the Board was on notice that this potential problem
had a high probability of recurrence in the current Simplified-SAC methodology. Therefore, the
Board’s failure to test its Simplified-SAC proposal was arbitrary and capricious.
' CONCLUSION

For the reasons set forth above, Petitioners request that this Court reverse Simplified
Standards, in part, on grounds that (1) the relief caps adopted by the Board for Three-Benchmark
and Simplified-SAC presentations are arbitrary, capricious, and not in accordance with law; and

(2) the Simplified-SAC presentation adopted by the Board is arbitrary, capricious, and not in

accordance with law.
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PETITIONERS’ STANDING AFFIDAVITS



AFFIDAVIT OF BRUCE CARLTON

I, Bruce Carlton, hereby declare:

1. Tam President of The National Industrial Transportation League (the
"League").

2. The League is one of the oldest and largest national associations
representing companies engaged in the transportation of goods in both domestic
and international commerce. Founded in 1907, the League currently has over 600
company members, including some of the largest users of the nation’s
transportation system, as well as smaller companies. For over 100 years, the
League has worked for a competitive, efficient, and safe transportation system in
the U.S. by paxticipating in regulatory, legislative, and judicial proceedings
concerning national and international transportation issues.

3.  The League participated on behalf of its members in the rulemaking
proceeding before the Surface Tlansportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). Those members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.




4.  Several League members also participated in Simplified Standards as

individual companies. One of those members was E.I. du Pont de Nemours and
Company, which subsequently filed the first rate challenges at the Board under the

rules adopted in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October [ 2008

ol

Bruce Carfon




AFFIDAVIT OF

KENDELL W. KEITH

I, Kendell W. Keith, hereby declare:

1. I am President of National Grain and Feed Association (“NGFA”).

2. NGFA is a trade organization whose membership consists largely of grain
elevators, grain processors, feed manufacturers and animal/poultry feeders who ship or
receive agricultural commodities by rail. Among the purposes of NGFA is to improve
conditions under which markets for agricultural commodities function, including respon-
siveness of rail service to agricultural needs. To help further that goal, NGFA has a
standing Rail Shipper-Receiver Committee which meets regularly to discuss rail issues,

including regulatory actions affecting rail rate levels.

3. NGFA participated on behalf of its members in the rulemaking proceeding
before the Surface Transportation Board resulting in a final decision in STB Ex Parte No.
646 (Sub-No. 1), Simplified Standards for Rail Rate Cases (served September 5, 2007),
reconsideration denied (served March 19, 2008) (“Simplified Standards”). NGFA mem-

bers would have the right to challenge the reasonableness of their rail transportation rates

under the standards and procedures adopted by the Board in Simplified Standards.

4. Cargill Incorporated is a NGFA member which also participated in Simpli-

fied Standards as an individual company,

I declare under penalty of perjury that the foregoing is true and correct. Executed

on October [£2008.

Vo doi () Lot

Kehdell W. Keith




AFFIDAVIT OF FORD WEST

I, Ford West, hereby declare:

1. Iam President of The Fertilizer Institute ("TFI").

2. TFlis the national trade association that represents fertilizer
producers, importers, retailers, wholesalers and others involved in the business of
fertilizer. The mission of TFI is to represent, promote and protect the fertilizer
industry. TFI members are major users of rail transportation and they take a strong
interest in rail transportation issues. TFI has a Transportation Council that
develops policy positions on all transportation issues, including rail.

3. TFI participated on behalf of its members in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). TFI's members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.

4, Two TFI members, CF Industries, Inc. and Terra Iﬁdustries, also

participated in Simplified Standards as individual companies.



I declare under penalty of perjury that the foregoing is true and correct.

Executed on October ‘/1, 2008

D 1wk

ord West



AFFIDAVIT OF CONSUMERS UNITED FOR RAIL EQUITY (CURE)

I, Robert G. Szabo, hereby declare:

1. I am Executive Director and Counsel of Consumers United for Rail Equity
("CURE").

2. CURE is a non-profit, incorporated membership group whose purpose is to
advocate improved federal policy regarding rail customers, particularly those that are dependent
on rail for transportation.

3. CURE participated on behalf of its members in the litllerualdng proceeding before
the Surface Transportation Board resulting in a final decision in STB Ex Parte No. 646 (Sub-No.
1), Simplified Standards for Rail Rate Cases (served Scpt. S, 2007), reconsideration demied,
(served March 19, 2008) ("Simplified Standards"). CURE members would have the right to

challenge the reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.
4, Olin Chemicals is a CURE member that also participated in Simplified Standards

as an individual company.

1 declare under penalty of perjury that the foregoing is true and correct. Executed on

October 20, 2008

Y/

ert G. Szabo

uﬁve Directot and Connsel
Consumers United for Rail Equity
1050 Thomas Jefferson Street, N.W.
Seventh Floor
Washington, D.C. 20007
202-298-1920 (office)

rgs@val.com




AFFIDAVIT OF THOMAS E. SCHICK
I, Thomas E. Schick, hereby declare:

1. Iam Senior Director of Distribution at the American Chemistry
Council ("ACC").

2. ACC’s 130 members account for approximately 85 percent of U.S.
capacity for the production of basic industrial chemicals and manufacture a wide
array of products that are offered for shipment by railroads and other carriers. The
business of chemistry depends upon the railroads for the safe, efficient and secure
transportation of chemical products. In 2007, chemical shipments amounted to 176
million tons and accounted for $6.8 billion in rail freight revenues. Chemicals
constitute the second-largest specific commodity carried by rail (coal ranks first).

ACC’s Distribution Committee, which meets on a regular basis, addresses issues
relating to rail transportation.

3.  ACC participated on behalf of its members in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases
(served September 5, 2007), reconsideration denied (served March 19, 2008)

("Simplified Standards"). ACC members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.



4.  Several ACC members also participated in Simplified Standards as
individual companies. One of those members was E.I. du Pont de Nemours and
Company, which subsequently filed the first rate challenges at the Board under the

rules adopted in Simplified Standards. Other members who participated include

The Dow Chemical Company, Occidental Chemical Corporation, and Olin

Chemicals.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

A9 do;n

Thomas E. Schick




AFFIDAVIT OF Terry C. Whiteside

I, Terry C. Whiteside, hereby declare:

1.

2.

I am Chairman of the Alliance for Rail Competition t"ARC").

ARC is an organization composed of rail shippers whose mission is to
support the Nation’s railroads and their workforce to achieve a
reliable and safe railroad network that serves all consumers ensuing
American competitiveness.

ARC participated on behalf of its members in the rulemaking
proceeding before the Surface Transportation Board resulting in a

final decision in STB Ex Parte No. 646 (Sub-No. 1), Simplified

Standards for Rail Rate Cases (served Sept. 5, 2007), reconsideration

denied, (served March 19, 2008) ("Simplified Standards"). ARC

members would have the right to challenge the reasonableness of their
rail transportation rates under the standards and procedures adopted

by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and

correct. Executed on October 14, 2008

%ca)ﬁ@;

Terry C. Whiteside



QGot 20 08 12:S2p lI«daho Wheat Commissio 209-334-2S05 p.2

AFFIDAVIT OF 1dabo Wheat Commission

1, 1daho Wheat Commission, hereby declarc:

1.  Tamm Blainc Jacobson of 1dabo Wheat Commissioa (“IWC™).

2. (“IWC™)is an organization dedicated to developing markets for
whcat and barlcy:. One facet of that market development is rail transpontation.

3. (“IWC™) participated oa behalf of its producers in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in
STB Ex Parte Nov. 646 (Sub-No. 1), Simplificd Standards for Rail Rate Cases
(served Sept. 5, 2007), reconsidorgtion demied, (scrved March 19, 2008)
("Simplified Stanvdacds™). (“YWC™) producers would have tbe right to challenge
the rcasonablencsss of their rail transportation rates under the standards and

procedurcs adopteed by the Board in Simplified S ;.

[ declare umder penalty of perjury that the forcgoing is truc and correct.

Executed on October 20, 2008

. \ - B
He I dme—""2

Blance Jacobson




AFFIDAVIT OF National Association of Wheat Growers

I, National Association of Wheat Growers, hereby declare:

l. [ am Daren Coppock, Chief Executive Officer of the National

Association of Wheat Growers (“NAWG”).

2. (“NAWG”) is an organization dedicated to delivering a favorable
policy environment for wheat producers. One of its authorized purposes is
developing markets for wheat, and one facet of that market development is rail
transportation.

3. (“NAWG?) participated on behalf of its producers in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). We believe that (“NAWG”) producers would have the

right to challenge the reasonableness of their rail transportation rates under the

standards and procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008.

W-Daren Coppock? Chief Executive Officer



o THE NEBRASKA
\ WHEAT GROWERS ASSOCIATION

AFFIDAVIT OF Nebruska Wheat Growers Association

[. Nebraska Wheat Growers Association. hereby declare:

i 1 am Zoo Olson, Pablic Intormation Ofiics of the Nebraska Wheat
Growers Association (NWG A

2 NWGA iy an erzanication representing i prockicery ireli facets of
the markeung of grian, one {acet ot whicl includes rail rransportaiion,

3. NWGA participated on behair ot its members o the rilemaking
procceding before the Surtace FTransportation Board resulting in a final decision in
§TB Ex Parte No. 646 (Sub-No, 1), Simplitied Standards for Rail Rate Cases

("Simpliticd Standurds™n NWGA nenbers would have the night to challenge the

reasonabieness of then ral wansportgtion rates under the stzndards and procedures

adopred by the Board o Skmplified Standards.
! deciare under penalty of perjury that the forvgoing i true and correct.

Exec Lued on. ()L inher Lo, MUOER,
/‘( ;
\f (\— " _\.4’; R
Zoe ()kon Pubtic lnformatlon Officer
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AFFIDAVIT OF Colorado Wheat Administrative Committee

I, Colorado Wheat Administrative Committee, hereby declare:

1. I am Terry Whiteside, representing and on behalf of Colorado
Wheat Administrative Committee (“COWAC”).

2. (“COWAC”) is an organization dedicated to developing markets for
wheat. One facet of that market development is rail transportation.

3. (“COWAC?”) participated on behalf of its producers in the

rulemaking proceeding before the Surface Transportation Board resulting in a final

decision in STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate

Cases (served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). (“COWAC?”) producers would have the right to

challenge the reasonableness of their rail transportation rates under the standards

and procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

%54&@
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AFFIDAVIT OF Colorado Association of Wheat Growers Association

I, Colorado Association of Wheat Growers, hereby declare:

1. I am Terry Whiteside, representing and on behalf of Colorado
Association of Wheat Growers ("COAWG").

2. COAWG is an organization representing farm producers in all facets
of the marketing of grain, one facet of which includes rail transportation.

3. COAWG participated on behalf of its members in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). COAWG members would have the right to challenge

the reasonableness of their rail transportation rates under the standards and

procedures adopted by the Board in Simplified Standards.

[ declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

(% Ot tase.
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< IDAHO
i AFFIDAVIT OF Idaho Barley Commission
I, Idaho Barley Commission, hereby declare:

1. I am Terry Whiteside, representing and on behalf of The Idaho
Barley Commission (“IBC”).

2. (“IBC”) is an organization dedicated to developing markets for
barley. One facet of that market development is rail transportation.

3. (“IBC”) participated on behalf of its producers in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). (“IBC”) producers would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

~

)_127 C lhazize.




AFFIDAVIT OF Oklahoma Wheat Commission
I, Oklahoma Wheat Commission, hereby declare:

1. [ am Terry Whiteside, representing and on behalf of Oklahoma
Wheat Commission (“OKWC”).

2. (“OKWC”)is an organization dedicated to developing markets for
wheat. One facet of that market development is rail transportation.

3. (“OKWC”) participated on behalf of its producers in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). (“OKWC”) producers would have the right to challenge

the reasonableness of their rail transportation rates under the standards and

procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

%f(dm




AFFIDAVIT OF South Dakota Wheat Commission
I, South Dakota Wheat Commission, hereby declare:
1. [ am Randy L. Englund, Executive Director of the South Dakota
Wheat Commission (“SDWC”).
2. (“SDWC”) is an organization dedicated to developing markets for SD
wheat. One facet of that market development is rail transportation.
3. (“SDWC”) participated on behalf of its producers in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). (“SDWC”) producers would have the right to challenge

the reasonableness of their rail transportation rates under the standards and

procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 16, 2008

G d &gl

Randy L. Englund



AFFIDAVIT OF South Dakota Wheat Inc.
I, South Dakota Wheat Inc., hereby declare:

1. I am Terry Whiteside, representing and on behalf of South Dakota
Wheat Inc. ("SDWI").

2. SDW1 is an organization representing farm producers in all facets of
the marketing of grain, one facet of which includes rail transportation.

3. SDWI participated on behalf of its members in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). SDWI members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

p)@ Ol Naeize.




AFFIDAVIT OF Texas Wheat Producers Association

I, Texas Wheat Producers Association, hereby declare:

1. I am Rodney Mosier, Executive Vice President of Texas Wheat
Producers Association ("TXWPA").

2. TXWPA is an organization representing farm producers in all facets
of the marketing of wheat, one facet of which includes rail transportation.

3. TXWPA participated on behalf of its members in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). TXWPA members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 16, 2008.

,Q%//Wb

Rodne osier




AFFIDAVIT OF Texas Wheat Producers Board

I, Texas Wheat Producers Board, hereby declare:

1. I am Rodney Mosier, Executive Vice President of Texas Wheat
Producers Board (“TXWPB”).

2. TXWPB is an organization dedicated to developing markets for
wheat. One facet of that market development is rail transportation.

3.  TXWPB participated on behalf of its producers in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). TXWPB producers would have the right to challenge

the reasonableness of their rail transportation rates under the standards and

procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 16, 2008.

Yy
Rodnyﬂosier




m NEBRASKA WHEAT

AFFIDAVIT OF Nebraska Wheat Board
I. Nebraska Wheat Board, hereby declare:

t I am Royce Schaneman, Executive Director of the Nebraska Wheat
Board (NWB).
2. NWSB is an organization dedicated to developing markets for wheat.
One facet of that market development is rail transportation.

3. NWB participated on behalf of its producers in the rulemaking

proceeding betore the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration dented, (served March 19, 2008)

("Simplitied Standards”). NWB producers would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Sumplitied Standards.

[ declare under penalty of perjury that the foregoing is true and correct.

Executed on October 16, 2008.

2
P
>
Z’y«\ ;&¢/ -

Rovce Schaneman, Executive Director

301 Centenmal Mali South — 4th Floor + P O Box 94912 « Lincoln, NE 68509
Phone 402 471 2358 - Fax 402.471.3446 « E-mail. nwb@wheat.ne gov
www nebraskawheat. com



AFFIDAVIT OF Idaho Grain Producers Association

I, Idaho Grain Producers Association, hereby declare:
1. I am Terry Whiteside, representing and on behalf of Idaho Grain

Producers Association ("IGPA").

2. IGPA is an organization representing farm producers in facets of the
marketing of grain, one facet of which includes rail transportation.

3. IGPA participated on behalf of its members in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). IGPA members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

Ly ¢ iz




Tt
w WASHINGTON WHEAT COMMISSION

907 W. Riverside Avenue ¢ Spokane, Washington 99201-1006
{509) 456-2481 » FAX (509) 456-2812

AFFIDAVIT OF WASHINGTON WHEAT COMMISSION
I, WASHINGTON WHEAT COMMISSION, hereby declare:

1. Iam Glen Squires, Vice President of Washington Wheat
Commission (“WWC?”).

2. (“WWC?”) s an organization dedicated to developing markets for
wheat. One facet of that market development is rail transportation.

3. (“WWCOC”) participated on behalf of its producers in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). (“WWC?) producers would have the right to challenge

the reasonableness of their rail transportation rates under the standards and

procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

Gien Squi



AFFIDAVIT OF National Barley Growers Association

I, National Barley Growers Association, hereby declare:

1. I am Terry Whiteside, representing and on behalf of National
Barley Growers Association ("NBGA").

2. NBGA is an organization representing farm producers in facets of the
marketing of grain, one facet of which includes rail transportation.

3. NBGA participated on behalf of its members in the rulemaking

proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. S, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). NBGA members would have the right to challenge the

reasonableness of their rail transportation rates under the standards and procedures

adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

Q@ Ol Ntiada.




AFFIDAVIT OF Montana Wheat & Barley Committee

I, Montana Wheat & Barley Committee, hereby declare:

1. I am Terry Whiteside, representing and on behalf of Montana
Wheat & Barley Committee (“MWBC”).

2. (“*“MWBC”) is an organization dedicated to developing markets for
wheat and barley. One facet of that market development is rail transportation.

3. (“MWBC”) participated on behalf of its producers in the rulemaking
proceeding before the Surface Transportation Board resulting in a final decision in

STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases

(served Sept. 5, 2007), reconsideration denied, (served March 19, 2008)

("Simplified Standards"). (“MWBC”) producers would have the right to

challenge the reasonableness of their rail transportation rates under the standards

and procedures adopted by the Board in Simplified Standards.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on October 20, 2008

ey ¢ gz
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