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T h e  P u b l i c  S e r v i c e  C o m m i s s i o n  s h o u l d  d e n y  t h e  r e l i e f

r e q u e s t e d  i n  t . h e  M o t i o n  i n  L i m i n e  f i l e d  b y  O t t e r  T a i l  P o w e r

( . . O T P "  )  a n d  M o n t a n a  .  D a k o t a  U t i l i t i e s  ( " M D U "  )  ( t o g e t h e r

" A p p l i c a n t s " )  o n  t h e  f o l l o w i n g  g r o u n d s :

1.  The environmental  external i t ies statute at  NDCC 4g-O2-

23 does not apply to Advance Determination of Prudence

proceed ings  under  NDCC 49-05-16;

2 . Costs related to CO2 regulation are no longrer

externaLities but a pollutant, regulated by the EPA

under the Clean Air Act, subsequent to a recent U. S .

Supreme Court ruJ.ing,' and
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3. NDCC 49-02-23 must be str icken upon judicial  review.
Accordingly evidence relating to environmental
externalities must be admitted to prevent a reversal for
error of the PSC's eventual ruJ.ing in this prudence
proceeding.

The  PSC w i l l  f u r the r  the  s ta ted  goa ls  o f  t he  Nor th  Dako ta
I e g i s l a t u r e  a n d  t h e  i n t e r e s t s  o f  a l l -  N o r t h  D a k o t a  c i t i z e n s
in  reach ing  th i s  de te rm ina t ion  o f  t he  two  s ta tu tes  a t
i s s u e .

In te rveners  su lomi t  t he  f  o l l ow ing :

1 .  N D C C  4 g - 0 2 - 2 3  a p p J - i e s  o n l y  t o  p r o c e e d i n g s  t h a t  e x i s t e d .
a t .  t he  t ime  o f  i t s  enac tmen t  and  does  no t  app ly  to  an
Advance  De te rm ina t ion  o f  P rudence  p roceed ing  under
NDCC 49-05 -76 ,  a  separa te  p roceed ing  c rea ted  by  the
Leg is la tu re  ten  yea rs  a f te r  enac tmen t  o f  NDCC 49-02 -
^ ^
, / <

2 .  Even  i f  NDCC 49-02 -23  d id  app ly  to  Advance
Dete rm ina t ion  o f  P rudence  p roceed ings ,  t . he  U .  S  .
s r rn romç  Cour t  has  dec l -a red  COz a  po l l u tan t  and  o rde redv  e } / !  v ¡ ' r v

i t s  r e g u l - a t i o n  b y  U . S .  E . P . A .  u n d e r  t h e  C l e a n  A i r  A c t .
M a s s a c h u s e t t s  v .  E P A ,  N o  0 5 - 1 1 2 0  ( p u b l i s h e d  A p r i l  2 ,
Z O O I l .  B e c a u s e  t h e  U . S .  S u p r e m e  C o u r t  h a s  c l a s s i f i e d
CO2 as  a  regu la ted  po l l u tan t ,  COz  no  longer  cons t i t u tes
an  env í ronmenta l  ex te rna l i t y  under  the  de f in i t i on
c r e a t e d  b y  N D C C  4 9 - 0 2 - 2 3  ( 2 )  ( " T h e  a l l e g e d  c o s t s  o f
comply ing wi th  fu ture env i ronmenta l -  laws or
regu la t i ons  tha t  have  no t  ye t  been  enac ted" )  and  the
a s s o c i a t e d  c o s t s  o f  r e g u l a t i o n  m u s t  b e  c o n s i d e r e d  b y
t h e  P S C .

3 .  N D C C  4 9 - 0 2 - 2 3 ,  t h e  E n v j - r o n m e n t a l  E x t e r n a l - i t i e s
s ta tu te ,  mus t  be  s t r i cken  upon  jud i c ia l -  rev iew fo r  the
reasons  s ta ted  be low.  There fo re  ev idence  in  suppor t  o f
an  ex re rna l i t y  theo ry  mus t  be  p rese rved  in  the
ev iden t ia ry  reco rd  and  cons ide red  by  the  PSC to  avo id
r e v e r s a l  o f  a g e n c y  d e c i s i o n s  u p o n  j u d i c i a l  r e v j - e w .

A  p rompt  dec is ion  on  App l i can ts '  mo t j -on  and  th i s  respons ive
b r i e f  w i l f  a s s i s t  t h e  p a T t i e s  a n d  t h e  p a n e l  b y  r e s o l v i n g
p e n d i n g  d i s c o v e r y  o b j e c t i o n s  a n d  t r i a l -  i s s u e s .



To  ass i s t  t he  pane l  and  a l l -  counse l  i n  the  ma t te r  cop íes  o f

t h e  Ì e g i s l a t i v e  h i s t o r y  o f  4 9 - 0 2 - 2 3  a n d  4 9 - 0 5 - 1 6  a r e

a t t a c h e d .

T h e  U . S .  S u p r e m e  C o u r t  h a s  r e p e a t e d l y  e x p l a i n e d  t h a t  t h e

canon  o f  s ta tu to ry  i n te rp re ta t i on  i s  t r i gge red  onJ -y  by

u n C e r t a i n  s t a t u t o r y  t e x t '  e .  g . '  G a r c i a  v .  U n i t e d  S t a t e s ,

Discuss ion  o f

Legis lat ive History

4 6 9  u .  s .  7 0 ,  7 4 - 1 5  ( 1 9 8 a ) ;  G o o c h  v .  U n i t e d  S t a t ¡ a s z  2 9 ' 7  u .  s -

I 2 4 t  L 2 8  ( L 9 3 6 ) ,  a n d  t h a t  i t  c a n  b e  o v e r c o m e  b y ,  i n t e r

a l i a ,  c o n t r a r y  l e g i s l a t i v e  h i s t o r y ,  e .  9 . ,  W a t t  v .  W e s t e r n

N u c l - e a r ,  f n c .  |  4 6 2  u .  s .  3 6 ,  4 4 ,  n .  5  ( 1 9 8 3 ) .

The  Mot j -on  i n  L im ine  a rgues  tha t  a  1995  s ta tu te  (NDCC 49-

02 -23 )  shou l -d  be  app l i ed  to  p roceed ings  conduc ted  pu rsuan t

t o  a  2 O O 5  s t a t u t e  ( N D C C  4 9 - 0 5 - 1 6 )  t h a t  m a k e s  n o  r e f e r e n c e

to  i nco rpo ra t i ng  the  requ i remen ts  o f  t he  o fde r  s ta tu te .  I n

such  a  s i t ua t i on  the  l eg i s la t i ve  h i s to ry  p rov ides  ins igh t
i  n t -  n  ï r rônê r  ' i  n te rn re ta t i -on  o f  t he  s ta tu te- L I r  U \ J  y !  \ r y ç r

The Partnership

T h e  l e g i s l - a t i v e  h i s t o r y  o f  N D C C  4 9 - 0 2 - 2 3  r e m i n d s  t h e  r e a d e r

t h a t  N o r t h  D a k o t a  h a s  a  s p e c i a l  r e l - a t i o n s h i p  w i t h  t h e

l i g n i t e  c o a l  i n d u s t r y .  T h e  N o r t h  D a k o t a  g o v e r n m e n t  w e b s i t e

d e s c r i b e s  t h e  p a r t n e r s h i p  b e t w e e n  t h e  N o r t h  D a k o t a

I n d u s t r i a f  C o m m i s s i o n  a n d  t h e  L i g n i t e  R e s e a r c h  C o u n c i l .  T h e

L e g i s l - a t u r e  e n a c t s  l e g i s l - a t i o n  a n d  a p p r o p r i a t . e s  f u n d i n g  f o r

t h e  p r o g r a m .  T h e  L i g n i t e  R e s e a r c h  C o u n c i l  r e c o m m e n d s

p o l i c i e s  f o r  t h e  f u n d i n g  o f  p r o j e c t s  t o  t h e  I n d u s t r i a l

C o m m i s s i o n ,  w h i c h  a p p r o v e s  p o l i c j - e s  a n d  f u n d i n g  f o r

n r o ì e c t . s -  T h e  w e b  p a g e  d e s c r i - b i n g  t h e  p a r t n e r s h i p  i s
Y - u J  v v e v  L  -  )  -

a t tached  w i th  the  exh ib i t s .  The  governo r '  a t to rney  genera l

and  the  ag r i cu l tu re  commiss ioner  o f  Nor th  Dako ta  a re  the

th ree  members  o f  t he  Indus t r i a l  Commj -ss ion .  An  examp le  o f

the  fndus t r i a t  Commi -s ion ' s  work  i s  found  in  a  document

a v a i l a b l e  a t  t h e  L i g n i t e  E n e r g y  C o u n c i l  W e b s i t e .  T h e

I n d u s t r i a l  C o u n c i l -  a u t h o r i z e d  t h e  e x p e n d i L u r e  o f  $ 2 5 0 '  0 0 0

in  s ta te  mon ies  i n  1995-96  to  suppor t  l obby ing  and  lega l

e f fo r t  o f  t he  L ign i te  Energy  Counc i l -  i n  de fea t ing  the

e f f o r t  o f  M i n n e s o t a  t o  a p p l y  e x t e r n a l i t y  c o s t s  o n  c a r b o n  t o

?



N o r t h  D a k o t a  L i g n i t e  C o a l - .  ( D o c u m e n t  i s  a t t a c h e d  t o  t h i s

memorand.um and is  ava i l -ab l -e  on the L ign i te  Energy Counci l

W e b s i t e .  )

The  f - ,eg i s l -a tu re  has  repea ted ly  taken  measures  i n tended  to

p ro tec t  t he  l i gn i te  i ndus t ry  f rom compet i t i on  and  f rom

c o s t s  i m p o s e d  b y  o t h e r  s t a t e s '  r e g u l a t i o n .  T h e  s t a t u t e s  a t

i ssue  in  th i s  Mo t ion  i n  L im ine ,  however ,  came abou t  fo r

u n r e l a t e d  r e a s o n s  a n d  h a v e  v e r y  d i f f e r e n t  e f f e c t s  o n  t h e

Nor th  Dako ta  l i gn i te  j -ndus t ry .

The  Env i ronmenta l  Ex te rna l i t i es  s ta tu te  \ ^ Ias  i n tended  to

p r o t e c t  t h e  I i g n i t e  i n d u s t r y  f r o m  i n t e r n a l i z i n g  t h e  c o s t  o f

CO2 e rn i ss ions .  The  Advance  De te rm ina t j -on  o f  P rudence  s ta tu te

was  no t  i n tended  to  p ro tec t  t he  l i gn i te  i ndus t t y ,  bu t  t o

ease  access  t .o  f i nanc ing  and  l -ower  the  cos t  o f  cap i ta l  f o r

u t . i l i t i es ,  rega rd less  o f  t he i r  sou rce  o f  po \ ^ Ie r  o r  whe the r

the re  was  any  d i sce rn ib le  bene f i t  t o  Nor th  Dako ta .

T a k e n  i n  t h i s  l i g h t ,  t h e  M o t i o n  i n  L i m i n e  r a i s e s  s i m p l e

ques t ions  o f  wha t  the  Leg is fa tu re  t ru l y  i n tended  to  ach ieve

i n  e n a c t i n g  t h e s e  t w o  s e p a r a t e  s t . a t u t e s  1 0  y e a r s  a p a r t -

The  leg i s l -a t i ve  h i s to ry  p la in l y  shows  tha t  the  Advance

Dete rm ina t ion  o f  P rudence  s ta tu te  p r i v i l eges  Nor th  Dako ta

p r o j e c t s  ( n o t  j u s t  l i g n i t e  p r o j e c t s )  b y  a s s i g n i n g  t h e m  a

presumpt ion  o f  p rudence .  The  Leg is laLu re  d i scussed  a l l ow ing

i i r .  p rãceed ing  on ly  to  NorLh  Dako ta  p ro  j  ec ts , -  bu t  dec ided

to a l - l -ow i t  f  or  any pro j  ect  that  would prov ide power  in

N o r t h  D a k o t a .  A t  n o  p o i n t  i n  t h e  l e g i s f a t i v e  h i s t o r y  o f

N D C C  4 9 - 0 5 - 1 6  i s  t h e r e  a n y  d i s c u s s i o n  o f  t h e  c o s t  o f  C O z

e m i s s i o n s ,  e n v i r o n m e n t a l  e x t e r n a l i t i e s ,  o r  e v e n  o f  t h e

I i g n i t e  i n d u s t r Y .

ìvDcc 49-02-23 Environmental External i t ies

A c c o r d i n g  t o  t h e  t e s t i m o n y  f í l e d  i n  s u p p o r t  o f  H B  I 3 I 2 ,

th i s  s ta tu te  ! ' i as  p roposed  by  members  o f  t he  l i gn i te

i n d u s t r y  i n  r e s p o n s e  t o  M i n n e s o t a  l e g i s l a t i o n  a s s i g n i n g  a

va lue  to  ca rbon  emiss i -ons .  Mr .  John  Dwyer  o f  t he  L ign i te

Energy  Counc i l -  saYS as  much :

l1lhis statute is brought to protect North Dakot'a Lignit 'e Coal

from adverse effects of a decision of the MNPUC assigning an

inter im value ùo carbon d iox ide of  $5.99 to  $13.60 per  ton for

coal fired P1ant's

4



Dwyer  7  /  I 6  /  95  tes t imony  ( ) 'Dwyer "  )  a t  2  .  M inneso ta  requ i res
these  va fues  to  be  used  in  eva lua t , i ng  the  se lec t j -on  o f
r e s o u r c e  o p c i o n s  i n  g e n e r a t i n g  e l - e c t r i c i t y .  D w y e r  2 .  M r .
Dwyer  con t inues

Carbon dioxide emissions which occur when you burn any fossil fuel

[The emissions] are not control led because they are not

c lass i f ibd  as  a  po l lu tan t . . . .  Each ton  o f  l ign i te  genera tes  about

L.4 tons of CO2 carbon when burned.

D w y e r  a t  2 , 3  .

See also Dwyer Exhibi ts L,  "Comparison of  L igni te Energy &

TÍind Energy Vüithout Externality Cost" and 2 , " 'Comparison of

Lignite Energy & VÍind Energy Vfith COz Externality Costf ',

concluding that "wi th external i t ies,  l igni te loses. "

T h e  l e g i s l a t i v e  h i s t o r y  a n d  M r .  D w y e r ' s  t e s t i m o n y  r e v e a l -

t h a t  t h e  L e g i s l a t u r e ,  i n  e n a c t i n g  N D C C  4 9 - 0 2 - 2 3 ,

A .  p r o t e c t e d  a  N o r t h  D a k o t . a  i n d u s t r y  i n  c o m p e t i t i o n  a c r o s s

s t a t e  l - i n e s  a n d

B .  p r o t e c t e d  a  N o r t h  D a k o t a  I n d u s t r y  w i t h  a n  a l t e r n a t  j - v e

s o u r c e  o f  p o w e r ,  w i n d  g e n e r a t e d  e l e c t r i c i t y .

T h e  L e g i s l - a t u r e ' s  e x p l i c i t  i n t e n t ,  f e r v e n t l y  s u p p o r t e d  b y

M r  .  D w y e r  a n d  t h e  L i g n i t e  E n e r g y  C o u n c i J - ,  \ ^ / a s  t o  p r o t e c t

I i g n i t e  f r o m  t h e  c o m p e t i t i o n  c r e a t e d  b y  a n o t h e r  s t a t e ' s

d e c i s i o n  t o  a t t a c h  a  c o s t  t o  C O z  e m i s s i o n s .  T h e  l a n g - u a g e

o f  t h e  s t a t u t e  r e f f e c t s  t h i s  p l a i n  i n t e n t :

4g-OZ-23. Consideration of environmental externali ty values

prohibited.

The commission may not use, require the use of, or aLlow el 'ectr ic

uÈil i t ies to use environmental externali ty walues in Èhe planning,

selection, or acquisit ion of electr ic resources or the sett ing of

rates for providing electr ic service. Environmental externali ty

values are numerical eosts or quantif ied values that are assigned

to rePresent either:

1. Environmental costs that are not internalized in the cost of

production or the market price of electr icity from a part icul-ar

e lect r ic  resource;  or

2. The alLeged costs of compJ.ying with future environmental laws

or regulations that have not yet been enacted'



The  language  o r  49 -02 -23  tha t  App l i can ts  wou ld  hav 'e  the  PSC
app ly  i n  th i s  P rudence  p roceed ing  i s  the  re fe rence  to
" p J - a n n i n g ,  s e l - e c t i o n  t  o r  a c q u i s i t i o n  o f  e l e c t r i c  r e s o u r c e s " .

The  mos t  bas ic  ru l -e  o f  s ta tu to ry  cons t ruc t i on  i s  tha t
c o u r t s  a n d  a g e n c i e s  s h o u l d  l - o o k - a t  a  s t a t u t e ' s  p l a i n
l a n g u a g e .  T h i s  r u l e  r a i s e s  t h e  q u e s t i o n  o f  h o w  t h e  P S C
shou ld  read  NDCC 49-02 -23 ,  wh ich  ba rs  cons ide ra t i on  o f
e x t e r n a l - i t i e s .  Y e t  t h e  1 9 9 5  I 9 9 6  l e g i s l - a t u r e  c o u l d .  n o t  h a v e
con temp la ted  the  Advance  De te rm ina t ion  o f  P rudence
proceed i .g ,  wh ich  wou l -d  no t  come in to  ex i s tence  fo r  ano the r
t e n  y e a r s .

Ano the r  accep ted  p r inc ip le  o f  s ta tu to ry  cons t ruc t i on  i s
tha t  an  amb iquous  s ta tu te  shou ld  be  cons t . rued  in  l i qh t  o f
t h e  s t a t u t o r y  p u r p o s e .  S e e  S o n y  C o r p .  v .  U n i v e r s a l -  C i t y
Q f r r r l i o s -  T n c .  |  4 6 4  U . S .  4 7 1  ,  4 3 1  - 4 3 2  ( 1 9 8 a ) ;  s e e  a l - s o  U n i t e dv  u  u u ¿ v u  t

s t a t e s  v .  B a c t o - u n i d i s k  t  3 9 4  U . S .  1 8 4 ,  1 9 9  ( 1 9 6 9 )  ( "  I v V ] h e r e
t h e  s t a t u t e ' s  l a n g u a g e  s e e m l s l  i n s u f f i c i e n t . I y  p r e c i s e ,  t h e
,na tu ra l -  way '  t o  d raw the  l - i ne  ' i s  i n  J - i gh t  o f  t he
s ta t .u to ry  pu rpose  " '  )  (quo t ing  SEC v .  Ra ls ton  Pur ina  Co  .  ,
3 4 6  u . s .  r 1 , e ,  7 2 4  - I 2 5  ( 1 9 5 3 ) )  .

The  Leg is la tu re  tha t  passed  NDCC 49-02 -23  cou ld  no t  have
con tempta ted  the  Advance  De te rm ina t ion  o f  P rudence
procedure  tha t  ano the r  Leg is l -a tu re  wou ld  c rea te  a  decade
l _ a t e r .  T h e  l - a t e r  L e g i s l a t u r e  ( 2 0 0 5 )  d o e s  n o L  r e f e r e n c e  N D C C
49-02-23  in  enac t ing  the  Advance  De te rm ina t ion  o f  P rudence
s ta tu te .  The  PSC mus t  t . he re f  o re  a t tempt  to  asce r ta in  the
L e g i s f a t u r e ' s  p u r p o s e  i n  e n a c t ì - n g  b o t h  s t a t u t e s .

N o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  s u g g e s t s  t h a t  N D C C  4 9 -
02 -23  an t i c ipa ted  o r  r ^ ias  i n tended  to  app fy  to  NDCC 49-05 -
16 ,  the  Advance  De te rm ina t ion  o f  P rudence  s ta tu te ,  wh ich
came in to  ex i s tence  1O years  l -a te r  fo r  reasons  un re l -a ted  to
t h e  e n a c t m e n t  o f  N D C C  4 9 - 0 2 - 2 3 .

In te rveners  sha f l -  demons t ra te ,  t he  Advance  De te rm j -na t ion  o f
P r u d . e n c e  l e g i s l a t i o n  h a d  a n  e n t i r e l y  d i f f e r e n t  g o a l ,  o n e
that  would be undermined -  perhaps to  t .he det r j -ment  o f  the
t i qn i te  i ndus t ry  i f  NDCC 49-02 -23  l ^ Ie re  app l i ed  to  th i s
p r o c e e o r n g .



NDCC 49-05-16 Advance Determínation of Prudence

T h i s  s t a t u t e  w a s  i n t r o d u c e d  t o  t h e  L e g i s l - a t u r e  a s  H B  1 3 2 4 ,

a  measure  i n tended  to  p rov ide  g rea te r  economic  ce r ta in ty  to

i n v e s t o r s  i n  n e w  e n e r g y  g e n e r a t i o n  f a c i l i t i e s .  T h e  A d v a n c e

Dete rm ina t j -on  o f  P rudence  g i ves  i nves to rs  reassurance  tha t

e n e r g y  g e n e r a t i o n  p r o j e c t s ,  o n c e  f i n a n c e d  a n d  b u i l t ,  w i l l

be  approved  by  the  PSC and  a l l -owed  to  recoup  the i r  cos ts

v i a  c o m m e r c í a f  s a l - e s .

T h e  t e g i s l - a t i v e  h i s t o r y  o f  N D C C  4 9 - 0 5 - 1 6  i s  c r i t i c a l  t o

de te rm in inq  whe the r  o r  no t  the  Env i ronmenta l -  Ex t ,e rna l i t i es

s t a t u t e  s h o u l d  a p p l y  i n  s u c h  a  p r o c e e d i n g .  T h e  L i g n i t e

Energy  Counc i l -  \ ^ ¡as  s i l en t  on  the  ques t ion .  MDU,  wh ich

o f fe red  tes t imony ,  made  no  re fe rence  Lo  env i ronmenta l

ex te rna l - i t j - es ,  bu t  i ns tead .  focused  on  separa t i ng  the

Advance Determj-nat ion of  Prudence proceedi -ng f rom

ra temak ing .

HB L324 ,  â f l  a l - t e rna t i ve  d ra f t  o f  t he  p resen t  s ta tu te ,

ent.it led Advance Determination of Prudence and Ratemaking

Pr inc ip les,  lvas re jected by the leg is la ture.  The adopted

p r e s e n t  N D C C  4 9 - 0 5 - 1 6  m a k e s  n o  r e f e r e n c e  t o  t h e  r a t e  m a k i n g

and  ra te  de te rm ina t ion  po r^ Ie rs  o f  t he  PSC.

There \^ ¡as a de l - iberate ef for t  on the par t  o f  the

Leg is la tu re  to  c rea te  a  separa te  and  new p rocedure  i n

r e s p o n s e  t o  u t i l i t y  c o n c e r n s  a b o u t  i n c r e a s e d  c o s t s  r e l a t e d

to  uncer ta in ty  j -n  the  PSC approva l  p rocess .

In his test imony, Dan Kuntz, Attorney for MDU, opposed

combining the prudence proceeding with the ratemaking

proceeding. Kuntz 4-L2-OS Testimony on HB t324 ("Kuntz

Tes t imony" )  a t  PP-  2 ,  3 .

T h e  t e g i s f a t u r e  a c c e p t e d  M r .  K u n t z ' s  t e s t i m o n y  a n d  r e m o v e d

any  requ i remen t  fo r  a  u t i l i t y  t o  f i l - e  a  ra temak ing  reques t

w i th  the  Advance  De te rm ina t ion  o f  P rudence  App l i ca t i on .  The

L i g n i t e  E n e r g y  C o u n c i l  e x p r e s s e d  n o  c o n c e r n  w i t h  t h e

t a n g u a g e  o f  N D C C  4 9 - 0 5 - 1 6 ,  w h i c h  n e i t h e r  i n c o r p o r a t e s  N D C C

4 9 - 0 2 - 2 3  b y  r e f e r e n c e  n o r  c r e a t e s  l a n g u a g e  o f  i t s  o w n

regard ing  pSC cons ide ra t i on  o f  env i ronmenta l -  ex te rna l - i t i es

in  Advance  De te rm ina t . i on  o f  P rudence .

The  u t i l i t y  i ndus t ry  had  an  oppor tun i t y  i n  d i rec t  t es t imony

to  the  Leg is fa tu re  to  reques t  tha t  HB 1324  inco rpo ra te  the
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Env i ronmenta . l  Ex te rna l - i t i es  s ta tu te  ,  o r  i nc lude  i t s  o \ ^ in
language  abou t  cons ide ra t i on  o f  env i ronmenta l  ex te rna l i t i es
o r  t h e  c o s t  o f  a n t i c i p a t e d  r e g u l a t i o n .  M D U ' s  A t t o r n e y
exp l i c i t t y  reques ted  tha t  the  Leg is l -a tu re  make  the  Advance
Dete rm ina t ion  o f  P rudence  a  new and  separa te  p roceed . i t g ,
u n r e l a t e d  t o  r a t e m a k i n g .

T t  ' i  s  o n l  v  ì r s t  t h a t  t h e  P S C  s h o u l - d  h o l d  M D U  t o  t h c  h a r c r :  i  ¡I U  f  O  V ¡ r r J  v ¡ ¿ v u + s  v u l Y s ¿

i t  made  and  ru l -e  NDCC 49-02 -23  app l i es  on ly  to  ra temak ing
p r o c e e d i n g s ,  w h i c h  i t  r e f e r e n c e s  e x p l i c i t l y ,  a n d  t h a t  4 9 -
02 -23  does  no t  app ly  to  an  Advance  De te rm ina t ion  o f
P r u d e n c e .

1. NDCC 49-02-23 does not apply to an Advance Determination

of  Prudence proceed ing  under  49-05-16.  NDCC 49-02-23

explicit ly references ratemaking cases and determinations.

I t  cou l -d  no t  have encompassed an  Advance Determinat , ion  o f
P r u d e n c e  b e c a u s e  t h a t  p r o c e d u r e  d i d  n o t  e x i s t  w h e n  N D C C  4 9 -

0 2 - 2 3  \ ^ i a s  e n a c t e d .  T h e  l e g i s l - a t j - v e  h i s t o r y  o f  4 9 - 0 2 - 2 3

s h o w s  p l a i n l y  t h a t  t h e  s t a t u t e  w a s  i n t e n d e d  t o  a p p f y  t o  t h e
r r ¡ n a  n f  . - n m r ¡ ¡ s þ e n S i v e  r a t e m a k i n g  p r O c e e d i n g  t h a t  e x i s t e du y y ç  \ - / !  u v ¡ r r È

w h e n  4 9 - 0 2 - 2 3  w a s  e n a c t e d ,  i n  w h i c h  l i g n i t e  w o u l d  b e  a t  a

d i s a d v a n t a g e  i f  f o r c e d  t o  i n t e r n a l i z e  i t s  e n v i r o n m e n t a l -
e x t e r n a l i t i - e s .

T h e  L e g i s l - a t u r e  i n t e n d e d  t o  c r e a t e  a  s e p a r a t e  p r o c e e d i n g

i n d e p e n d e n t  o f  t h e  r a t e m a k i n g  a n d  r a t e  d e t e r m i n i n g

a u t h o r i t y  o f  t h e  P S C  t o  d e t e r m j - n e  p r u d e n c e .  T h e r e  \ ^ ¡ a s  e v e r y

o p p o r t u n i t y  i n  2 0 0 5  f o r  t h e  L e g i s l a t u r e  t o .  e x t e n d  t h e  r e a c h

o f  N D C C  4 9 - 0 2 - 2 3  t o  i n c l - u d e  A d v a n c e d  D e t e r m i n a t i o n  o f

P r u d e n c e  p r o c e e d i n g s .  T h e  L e g i s l - a l u r e  d i d  n o t  d o  s o ,  a n d

i n  s p i t e  o f  a m p l e  o p p o r t u n i t y ,  n e i t h e r  t h e  u t i l i t i e s  n o r
l - h o  l ' i r r n i j - a  i n c l r r s t r r ¡  o f f o r e c l  â n \ /  o l - l ì e r : t ' i  o n -
L I I Ë  - L - L y I . r f U ç  ! r r V s u u ! i  v ! ! v ! v s  s ¡ ¡ J  v v J v v e 4 v ¡ ¡ .

The PSC does not have the authority to do what the
legislature did not do, simply b"clrrse it has received this
Motion in Limine.
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2 . The U. S . Supreme Court has declared CO2 a pollutant and

ordered i ts regrulat ion by U. S .  E .  P .  A.  under the C1ean Air

Ac t .  Massac t ¡use t ts  v .  EPA,  No 05-1120 (pub l i shed Apr i l  2  ,
20071 .  Because the U. S .  Supreme Cou¡rt  has c lassi f ied CO2 as

a regulated pol lutant,  i t  no longer const i tutes an

environmental externality under the definit ion created by
N D C C  4 9 - 0 2 - 2 3  ( 2 1  :  " T h e  a l l e g e d  c o s t s  o f  c o m p l y i n g  w i t h

f u t u r e  e n v i r o n m e n t a l -  l - a w s  o r  r e g u l a t i o n s  t h a t  h a v e  n o t  y e t

b e e r i  e n a c t e d . "  T h e  c l - a s s i f i c a t i o n  o f  C O 2  a s  a  r e g u l a t e d
p o l l u t a n t  m e a n s  t h a t  t h e  P S C  i s  n o  l o n g e r  b a r r e d  f r o m

ã o r , " i d e r i n g  t h e  a n t i c i p a t e d  c o s t  o f  c a r b o n  r e g u l a t i o n ,

w h i c h  w i l - 1  h a v e  a  r e a s o n a b l y  p r e d i c t a b l e  e f f e c t  o n

c o n s u m e r s ,  a n  e f f e c t  o n  w h i c h  I n t . e r v e n e r s  w i s h  t o  o f f e r

t e s t i m o n y

3. Ul t imate1Y, uPon judic ia l  review, the Environmental

External i t ies statute must be str icken for the fo l lowing

reasons :

N D C C  4 9 - 0 2 - 2 3  d e n i e s  I n t e r v e n e r s  t h e i r  c o n s t i t u t i o n a l -  r i g h t

t o  a c c e s s  t o  t h e  c o u r t  " f o r  a n y  i n j u r y  d o n e  I I n t e r v e n e r s ]
i n  I t h e i r ]  l a n d s ,  g o o d s ,  p e r s o n  o r  r e p u t a t i o n "  f o r  w h i c h

I n t e r v e n e r s  h a v e  a  r i g h t  t o  " r e m e d y  b y  d u e  p r o c e s s  o f  l a w ,

a n d  r i g h t  a n d  j u s t i c e  a d m j - n i s t e r e d  w i t h o u t  s a l e ,  d e n i a l -  o r

d e l a y . "  N D  C o n s t i t u t i o n ,  A r t . .  I ,  S e c .  9 .  T h e  P S C  a c t s  i n

t h i s  p r o c e e d j - n g  a s  t h e  t r i e r  o f  f a c t  a n d  l a w ,  a n d  i f  N D C C

4 9 - 0 2 - 2 3  i s  a p p l i e d ,  f n t e r v e n e r s  w i l l  b e  d e n i e d

c o n s t i t u t i o n a l -  r i g h t s  o f  a c c e s s  t o  h a v e  t h e i r  c a s e  f u l l y

h e a r d .

N D C C  4 9 - 0 2 - 2 3  d e n i e s  I n t e r v e n e r s  t h e  r i g h t  t o  p r e s e n t

ev idence  o f  ha rm caused  by  app l i can ts '  p roposa l  and  by
do inq  den ies  i n te rveners  due  p rocess  o f  l aw  under  the
a n d  i e d e r a l  c o n s t i t u t i o n .  N D  C o n s t .  A r t .  I ,  S e c .  9 ;  U
C o n s t . ,  5 t h  a n d  1 4 t h  A m e n d . m e n t s .

NDCC 49-02 -23  den ies  fn te rveners  the  oppor tun i t y  to  p resen t

ev idence  tha t  a l - te rna t i ve  energy  p roduced  by  w ind  w i l l
p roduce  l -ower  ra tes  once  the  cos t  o f  m i t i ga t i on  o f  ca rbon
d iox ide  a re  i nc l -uded  in  the  ra te  de te rm ina t ion  p rocess .

N D C C  4 9 - 0 2 - 2 3  f u r t h e r  s p o n s o r s  t h e  c o n t i n u e d  g r o w t h  o f
coa l - - f i r ed  power  genera t i on  w i thou t  ca rbon  management  a t
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t he  expense  o f  t he  deve lopment  o f  ca rbon  f ree  e lec t r i ca l -
genera t i on  sou rces  such  as  w ind ,  wh ich  has  c rea ted
s ign i f i can t  economic  g rowth  i n  ne ighbor ing  s ta tes  w i th
p o Í i c i e s  m o r e  f r i e n d l y  t o  w i n d  d e v e l o p m e n t .

N D C C  4 9 - 0 2 - 2 3  i n t e r f e r e s  i n a p p r o p r i a t e l y ,  h a r m f u l l y ,  a n d
beyond  the  au tho r i t y  o f  t he  S ta te  o f  Nor th  Dako ta  i n  the
p ruden t  p lann ing  o f  pubJ - i c l y  and  p r i va te l y  he ld
co rpo ra t j -ons ,  coopera t i ves ,  and  mun ic ipa l i t i es  fo r  t he
reasonab ly  p red ic tab l -e  fu tu re  cos ts  o f  ca rbon  regu la t i on ,
wh ich  w i l - l -  be  passed  on  to  sha reho l -de rs  and  consumers  who
sha l l  su f fe r  economic  damages  the reby .

NDCC 49-02 -23  v io la tes  the  Fu l l -  Fa i th  and  Cred i - t  and
Commerce  c lauses  o f  t he  U .  S .  Cons t i t u t i on  by  ba r r i . ng
ce r ta in  ac t i v i t i es  by  co rpo ra t i ons  reg is te red  in  o the r
s ta tes  and  bound  by  l aws  requ i r i ng  cons j -de ra t i on  o f
env i ronmenta l  ex te rna l - j - t i es ,  and  by  usu rp ing  Congress iona l
a u t h o r i t y  t o  r e g u l a t e  c o m m e r c e  a m o n g  t h e  s t a t e s .  U .  S .
C o n s t .  A r t .  I V  S e c .  I ;  A r t .  I ,  S e c -  B -

The  canon  o f  Cons t i t u t i ona l -  avo idance  ho lds  tha t  when  "a
s t a t u t e  i s  s u s c e p t i b l e  o f  t w o  c o n s t r u c t i o n s ,  b y  o n e  o f
wh ich  g rave  and  doub t fu l  cons t í t . u t i ona l  ques t ions  a r j - se  and
by  the  o the r  o f  wh ich  such  ques t ions  a re  avo ided '  ou r  du ty
. i  -  . r - a  - Ä n n t -  t h e  l a t t e r . "  U n i t e d  S t a t e s  e x  r e l .  A t t o r n e yl . \  I  ( ]  ñ \ f  u u L  u r r ç  ¡ q u u ç ! .

G e n e r a l -  v .  D e l a w a r e  &  H u d s o n  C o .  ,  2 I 3  U .  S .  3 6 6 ,  4 0 8  ( 1 9 0 9 )  .

For  a l - l -  o f  t hese  reasons ,  an  approp r ia te  and  l -aw fu l
s tandard  o f  rev j -ew requ i res  the  PSC to  hear  tes t imony
regard ing  the  cos t  o f  ca rbon  regu la t i on '  now o rde red .  by  the
U . S .  S u p r e m e  C o u r t ,  p r j - o r  t o  r u l i n g  o n  t h e  p r u d e n c e  o f
A p p t i c a n t s '  p r o p o s e d  i n v e s t m e n t .

CONCRETE EXAMPLES OF TESTIMONY PROFFERED

These  abs t rac t  a rguments  become c l -ea r  when  app l i ed  to  the

t y p e  o f  e v i d e n c e  i n t e r v e n e r s  s e e k  t o  p r e s e n t .

As  an  examp le ,  I  re fe r  you  to  tes t imony  o f  Sandy  Tabor ,

G e n e r a l  C o u n s e l  t o  L i g n i t e  E n e r g y  C o u n s e l -  b e f o r e  t h e  S t a t e

S e n a t e  i n  o p p o s i t i o n  t o  S C R  4 0 3 3 .
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SCR 4033 sought a study to make reconmendations to the

legislature on a combination of federal and state financial

incenÈiwes of mill ions of dollars to enabLe Lignite CoaI to

mi t iga te  carbon d iox ide .  Documents  a re  a t tached.

S a n d y  T a b o r ' s  t e s t i m o n y  a n n o u n c e d .  t o  t h e  l e g i s l a t u r e
ô ^ r r r ^ r : J - o  r e s o l u t i o n s  a p p r o v e d  b y  L i g n i t e  E n e r g y  o n  G l o b a t
v v !  v v !  s  u v

\^f  afml-ng

The Lignite Energ'y Council supports energ:f policies that

encourage cost-effect ive Global greenhouse gas emission

reductions rather than regional or national mandates

The Lignite Energy Council supports pubic and private investment

in research and development on greenhouse gas emission reduction

research technologies.

S a n d y  T a b o r ' s  t e s t i m o n y  c o n t i n u e s  t o  d e s c r i b e  t h e  r e s e a r c h

e f fo r t s  o f  L ign i te  energy  i nc lud ing  ca rbon  seques t ra t i on
p ro jec ts  wh ich  p ipe  and  se l -1  ca rbon  d iox íde  to  Canad ian

e n e r g y  c o m p a n i e s .

As  an  exampJe ,  I  re fe r  you  to  fac ts  d i scussed  in  an  a r t i c l -e

in  the  B ismarck  T r ibune ,  "Carbon  Managed  Fu tu re "  pub l i shed

A p r i t  1 5 ,  2 0 0 1  .  T h e  a r t i c l - e  d e s c r i b e s  a  w o r k i n g  c a r b o n

s e q u e s t r a t i o n  p r o j e c t  b y  t h e  D a k o t a  G a s i f i c a t i o n  C o m p a n y  i n

Merce r  Coun ty  ND,  i n  wh ich  ca rbon  d iox ide  i s  seques te red ,
p iped  and  so l -d  to  Canad ian  energy  compan ies .  Th is  a r t i c le

conf i rms that  th is  carbon sequest rat ion pro ject  is  now a

$10 ,0OO ,  OO0 ,  00 annual  sa les oppor tun i ty .  Such s t reams of

i n c o m e  ,  i f  c a p t u r e d ,  c a n  p o s i t i v e l y  e f f e c t  r a t e p a y e r s .

A l l  t he  pa r t i es ,  a t to rneys ,  and  pane l  members  i n  th i s

mat te r ,  t he  Genera l -  Counse l  o f  L ign i te  Energy  Counse l - '

members  o f  t he  l eg i s l -a tu re  and  the  readers  o f  t he  B ismarck

Tr ibune  know abou t  g loba I  warm j -ng ,  ca rbon  d iox ide ,  and

c a r b o n  m i t i g a t i o n  c o s t s .  Y e t  a p p l i c a n t s ,  M D U  a n d '  O T P ,  w i l l -

have  us  p re t .end  in  a  p rudence  hear ing  tha t  none  o f  t h i s

ev idence  ex i s t s  and  tha t  none  o f  i t  cou l -d  reasonab ly  e f fec t

t h e  r a t e p a y e r  a n d  i n t e r v e n e r s .

MDU and  OTP p re fe r  tha t  such  tes t imony  be  kep t  i n  the

pub l i c  fo rum on ly ,  i n  the  B ísmarck  T r ibune  o r  be fo re  the

I e g i s l - a t u r e ,  b u t  n o t  i n  t h e  h e a r i n g  r o o m  r e c o r d .
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The PSC has authority it can exercise to hear the testimony

on carbon mitigation and costs and the alternative remedies

avaiJ-abJ-e to the Big Stone II project and how they effect
North Dakota RatePaYers.

W h y  w o u l - d  N o r t h  D a k o t a  a c c e p t  l e s s  t h a n  i s  a v a i l a b l e  i n

N o r t h  D a k o t a ,  f r o m  a  S o u t h  D a k o t a  p o h l e r  p l a n t ,  b u r n i n g

Wyoming coa l - ,  who wants  to  se l - I  i t . s  poh le r  here?

G r a n t i n g  t h i s  M o t i o n  i n  L i m i n e  w o u l d  h a r m  N o r t h  D a k o t a

r a t e p a y e r s  f o r  t h e  b e n e f i t  o f  a n  o u t - o f - s t a t e  p o \ ^ I e r  p l a n t

b u r n i n g  o u t - o f - s t a t e  c o a l - .  T h e r e  i s  n e i t h e r  a  l e g a l  n o r  a
n n l ' i  r - r ¡  r ê â . q o n  t o  e x c l - u d e  I n t e r v e n e r s '  p r o f e r r e d  t e s t i m o n y .y v r  ¿ v j

T h e  u l t i m a t e  p r u d e n c e  d e c i s j - o n  w i l l  r e m a i n  w i t h  t h e  P S C ,  s o

App l ican ts  w i l - l -  no t  be  harmed by  den ia l -  o f  the  Mot ion  in

L i m i n e

A c c o r d i n g l y  t h e  m o t i o n  t . o  e x c l - u d e  t e s t i m o n y  c o n c e r n i n g

c a r b o n  r e g u l a t i o n  c o s t s  i n  a  P r u d e n c e  h e a r i n g  s h o u l - d  b e

d e n i e d .

I n t e r v e n e r s

M a r k  T r e c h o c k  a n d

Conc lus ion

R r ¡

John

1 I 7

B i s m a r c k ,  N D  5 8 5 0 1

ND Bar  ID  05492

B y

C a r r i e  L a  S e u r  A t t o r n e y

P l -a ins  Jus t i ce

3 1 9  3 ' d  s t  .  N W

Mount  Vernon ,  fowa  523L4

Iowa Bar  523L4
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The state/industry partnership includes the Industrial Commission, and
the Lignite Energy Council  which have entered into a partnership to
administer the Lignite Research, Development and Marketing Program.
Following is a quick explanation of how the program works:

The North Dakota Legislature enacts legislat ion and appropriates
funding for the program. The Lignite Research Council  recommends
policies and funding for projects to the Industr,[al Commission. The
Industrial Commission approves policies and funding for projects.

The Industrial Commission and the Lignite Energy Council  administer
the program and al l  Lignite Research, Development and Marketing
Program projects.
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Karlene Fine
Industrial Commission

State Capitol 14th Floor
600 E. Boulevard Ave. Dept.

405
Bismarck, ND 58505-0840

Phone:  - (7O1)328-3722
Fax:  (7Ol)328-2820

E-mai l :  nd ic in fo@nd.gov

LRP Home ' Search '  Disclaimer

Mai l ing Address:

You can use Watchfire@ WebXACT to scan and analyze any web page
for quali ty, accessibi l i ty, and privacy issues.
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John Dwyer
Lignite Energy Council

1016 E.  Owens
PO Box 2277

Bismarck, ND 58502-2277
Phone: (701)258-7L17

Fax: (7O1)258-2755
E-mail :  idwver@lig nite.com
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FY94-XVI-55
DEVELOPMENT & PRESENTATION OF EXTERNALITY INFORMATION

RELATING TO LIGNITE-BASED GENERATION
FOR MINNESOTA EXTERNALITY PROCEEDINGS

CONTRACTOR: ignite Energy Council

PRINCIPAL INVESTIGATOR: John W. Dwyer
Phone: (701)258-7117
Fax: (701) 258-2755

PARTICIPANTS

Sponsor Cost Share

Lignite Energy Council $300,000
ND IndustrialCommission 250.000

Total $550,000

Project Schedule - 2 Years Project Deliverables
Contract Date - 7113/94 Status Report - 9lllg4 {
Staft Date - 6ll/94 Status Reporr - 3lll95 {
Completion Date - 8/l/98 Starus Report - glllg5 I

Final Report - 8/1198 {

OBJECTIVE / STATEMENT OF WORK

The primary objectives of this project are to: 1) provide technical and legal support, 2)
provide information and expert witnesses to contest the application of Minnesota
externality interim and permanent values on lignite-produced electricity, 3) provide legal
assistance to the State of North Dakota and the lignite industry in the Minnesota
externality case proceedings, and 4) challenge and appeal inappropriate Minnesota
externality values imposed on North Dakota's lignite industry. A goal of this project is to
protect the lignite industry and the State from the use of inappropriate public policies,
which would adversely impact the development and use of North Dakota's abundant
domestic resource.

STATUS

The project involves collecting data, identifliing expert witnesses and providing
information for contested case proceedings and appeals. The Administrative Law Judge
(ALJ) issued his Findings of Facts, Conclusions, Recommendation and Memorandum on
March 22,1996. The Minnesota Public Utilities Commission heard oral arguments on the
proceedings on September 16-19, 1996.
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The Findings of Fact, conclusions, Recommendation and Memorandum issued by
Administrative Law Judge Allan W. Klein dated March 22,1996 made the followine
recommendations:

1
l . That the commission establish the following ranges of environmental costs

for criteria pollutants, to be used in proceedings subject to Minn. Stat..
2168.2422 (1994). Criteria pollurant values are limited to plants located
within 200 miles of Minnesota's borders. These values are found in the
table below.

That the Commission establish a range of $0.28 to 52.92 per ton as
the environmental cost of carbon dioxide. The final Order of the
Commission on 113197 established a range of $0.30 to $3. t 0 per ton
as the environmental cost of COz. lnitsTl2lg7 Order, the Commission
confìned the application of the values for coz to electric generation located
in Minnesota itself.

That the Commission specify what escalator should be used to
escalate the above figures from 1993 dollars to current dollars at the
time of fìlings under the statute,

Commission's Official Environmental Cost Table

2.

a

The environmental values adopted by the Commission in its January 3, 1997 Order are stated in
terms of 1995 dollars and revised in this Order afrer reconsideration to show l) zero values for
SO2 starting after the year 2000 and2) zero values for COz beyond the borders of the State of
Minnesota, as follows:

SO2 (present to
year 2000)
$/ton
SO2 gear 2000
and beyond)
$/ton

Urban

P M ' n
CO

l 1 2 - 1 8 9

NO* $/ton
Pb
CO' $.ton

$/ton

0

$/ton

The final order by the Minnesota Public Utilities Commission is being appealed to the
Minnesota Court of Appeals and a decision is to be issued sometime in May 1998. In its
January 3,1997 Order, the Commission limited the applicability of the range values
established for CO2 to within 200 miles of the Minnesota border. Major issues on appeal
were the COz values and the decision not to apply the CO2 values to out-of-state
generation resources. The State of North Dakota and the Lignite Energy Council asked
the appellate couft to affirm the Commission decision not to apply the COz values to
North Dakota's generation.
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Metropoli tan
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4.462 - 6.423

$/ton

1.06  -2 .27

46  -  I  l 0

371 - 978
3 ,13  I  -  3 ,875
. 3 0  -  3 . 1 0

0

Rural

r ,987 - 2,886
0.76 -  1.34

l 0 - 2 5

140 - 266
1.652 - 1 .995
. 30  -  3 . r0

0

ìilithin 200 Miles
of Minnesota

562 - 855
0.2r -  0.41

l 0  -25

r8  -  r02
402 - 448
.30  -  3 .  l0

0

562 - 885
0.2r -  0.41
r 8 - r 0 2
402 - 448
0





you have heard much in the news recently about global warming and legislative
initiatives being pur,sued in Minnesota. The Lignite Energy Council takes these
initiatives seriously. In fact, our board of directors approved the following resolution
as our policy regarding global warming and climate change.

The Lignite Energy Council supports energy policies that encourage
cost-effective qlobal greenhouse gas emission reduetions rather than
regional or national mandates.

The Lignite Energy Council supports public and private investment in
research and development on greenhouse gas emission reduction
technologies.

i

In light of these policies we are supporting research projects dealing with air quality
and carbon capture issues that are being conducted by the Energy & Environmenial
Research Center (EERC) in Grand Forks. I have included a list of the projects
funded by the Lignite Research Council during the past biennium. As you can see,
air quality and carbon emissions are a high priority. These studies are funded by
the dollars appropriated from the coal severance tax to the Lignite Research
Council. During the present biennium approximately $2.8 mill ion will be spent on
research actívities. lt is important to note that the industry matches this investment
dollar for dollar. In fact, in many cases industry's investment is as high as 6 io 1.

Through these efforts, North Dakota is one of only 12 clean air states. In addition,
our sulfur dioxide (SOz) emissions have dropped significantly since 1998, and we
anticipate an even'greater decrease by 2013.

We are also an active participant in the carbon-related research sponsored by the
Department of Energy through the Plains COz earbon Reduction Partnership, better
known as PCOR. The PCOR program is focusing on carbon sequestration issues.
This program is funded through a combination of federal, state and private dollars.

We have also joined forces with Canadian public and private stakeholders to work
on COz reduction strategies. As part of its mission, the Canadian Clean Power
Coalition is conducting research on coal gasification as a clean coal technology that
may work with North Dakotà lignite. The lignite industry has joined the coalition to
supporl its research into gasification, advanced combustion and retrofit carbon
dioxide capture teohnology. By so doing, our industry will gain access to the results
of the coalition's research enabling our util it ies to integrate the new data into

Testimony of Sandi Tabor
Lignite Energy Council

scH 4033
February 23,2007
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existing operat¡ons to further reduce COz emissions either by retrofitting or by
moving to new combustion technologies.

The lignite industry has a history of working to solve environmental issues, and we
will continue our efforts. Just Wednesday the industry met with Senator Dorgan to
discuss the federal carbon legislation. As our policy emphasizes, the carbon issue
is one that must be dealt with at global level. lt is far too complicated to have each
state attempt to piecemeal a solution, As such, we believe that our work on carbon
controls should be focused, and that it makes more sense to work with the
Congressional delegation on this issue. As part of our cooperative effort, we will
work to secure federal funding for research initiatives involving lignite coal. For that
matter we will continue our partnership with the state to jointly fund research
initiatives.

SCR 4033 calls for a study of federal-state initiatives to aid the energy industry in its
efforts to control carbon emissions. While we appreciate the intent behind this
resolution, we feel that our efforts must be focused on a federal initiative. As such,
we are proposing to delete the references to carbon emissions frorn the bill.

¿



'A carbon-managed future'
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'A carbon-managed future'
By LAUREN DONOVAN
Bismarck Tribune

COAL COUNTRY - Juries in sensational murder trials are sequestered away from outside Ï"",iii;contact, herded into the courtroom by day and locked tight in motels by night.

There are plans to do the same thing with carbon dioxide.

Instead, it would get deep-sixed
into the bowels of the earth.
never to be seen again.

The gas is among those that
contribute to the greenhouse
effect that some scientists
believe is warming the Earth's
atmosphere.

It's not regulated as a pollutant,
at least not yet.

Sti l l , the Environmental
Protection Agency estimates
that 2 trillion tons of CO2 are
emitted every year in this
country by power plants,
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industrial sources and from vehicle exhaust pipes.

Sequestration is viewed as a one-key way to keep a lot of it from ever reaching the Letters
atmosphere.

North Dakota accounts for 48 million of those tons and is relatively low on the CO2 totem 
colum¡

pole. lt gets higher on the totem pole because three-fourths of those tons come from coal-
fired plants, or what's called a "single source," and therefore easier to identify and gather
up.

The millions of tons of CO2 emitted by tractors, semis and pickups in North Dakota and
everywhere are impossible to gather.

Major single sources in North Dakota and across the country are beginning to fìgure out
how they'l l  gather up the gas and what they'l l  do with it when the day comes when they
have to.

One industrial source is wav out ahead of that curve.

Sequestration savvy

Dakota Gasification Co., which makes synthetic natural gas from coal in Mercer County, is
the world's leader in CO2 seouestration.

That's due to a couple of reasons.
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'A carbon-managed future'

First, not many sources are sequestering CO2 on a commercial scale

Second, the process of liquifying coal to make natural gas instead of burning it to make
electricity makes it far easier for DGC to get its arms around its CO2.

Carbon gas is a relatively rare and valuable commodity when it's not free-floating around
the atmosphere in bad company with methane and other greenhouse gases.

DGC is selling every bit it can to a pair of related oil field operators in Saskatchewan,
primarily Encana Corp.

The oil operators send it down oil wells to increase the amount of oil that comes back up.

The carbonated gas works to re-pressurize the oil and is prolonging the life of aging oil
fìelds in what's called "tertiary" recovery, equaling millions of barrels and billions of dollars.

A waste product that DGC blasted into the atmosphere until 2000 is now a $10 million
annual sales opportunity. Because it's injected deep into the oil bearing geology of
Canada, it 's also sequestered, that increasingly golden word in the industry.

About 8,900 tons of the compressed carbon gas surge through the pipeline to Canada
every day.

Bob Fagerstrom, DGC plant manager, said the plant produces another 300 tons to 400
tons a day. But those tons are made on an interruptible basis and not reliable for oil
recovery.

The coal-fired power plant right next door - both are owned by Basin Electric Power
Cooperative - produces twice as much CO2 as does DGC.

The gas leaves the Antelope Valley Station's emission stack, mixed with other gases and
steam.

The process to recover CO2 from the gas stream leaving a coal-fìred power plant is very
expensive, very complex and still a work in progress in pilot studies and laboratories
around the country.

It makes sense, then, that the way to sequestration is proceeding along parallel paths of
flguring out to extract CO2 without breaking the consumers' backs and how to sequester it
for profit at the same time.

A research giant in North Dakota is making strides on the path of lucrative sequestration.

N.D. projects

The Energy and Environmental Research Center in Grand Forks is deep into CO2
research, in a Department of Energy project called Plains CO2 Reduction, or PCOR, for
short.

A number of entit ies from up and down the Plains, including into Canada, are financial
partners.

Phase one involved layout the groundwork for the region, identifying CO2 sources and
building a consensus for further research.

In Phase ll, the researchers' work now is figuring out to sequester the carbon gas in ways
that create either an environmental or financial benefìt, or both.

Research chief Ed Steadman and associate John Harju said this wil l be a big year for
experimental sequestration in North Dakota.

They have two major projects in the works, one in far northwestern Burke County and one
east of Will iston near Tioga.

The fìrst wil l involve dril l ing five wells, l ike the five-dot pattern on a die, into an unminable
coal seam 1,600 feet deep in Burke County

Page2 of 4
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commission may not use, require the use of, or allow electric utilities to use environmental
eiternatity values in the planning, selectio.n, or acquisition of..electric resources or the setting of
iates for'providing electric service. Environmental externality values are numerical costs or
quantified values that.are assigned to represent either:

4g'lOZ:Zg:' Cónsitlëration of ' envifonmentat- externelity'-vãlues:''pt'ohibiteù"""The" '

1 . Environmental costs that are not internalized in the cost of production or the market
price of electricity from a particular electric resource; or

The alleged costs of complying with future environmental laws or regulations that
have not yet been enacted.



I. BACKGROUND

TESTIMONY OF JOHN W. DWYER
PRESIDENT, LTGNITE ENERGY COUNCIL

REGARDING
HB l312

A. In 1993, the Minnesota l-egislature passed a law effective August l. 1993,
which required the Minnesota Public Utilities Commission (MNPUC) to "....

- "quantify and establish a range of environmental costs associated with
each method of electricity generation"

- and required each utility to "use (these values) in conjunction with
other external factors . . . when evaluating resource options in all
proceedings before the Commission. "

*
B. What a¡e Extemalities?

vr6t95

l . EXTERNALITIES are generally deftned as those costs or benetils
resulting from an economic activity that are not directly reflected in
market prices for the goods or services produced by the activity. Such
costs or benefits are thus uç.xLg.[n.alu to the market transaction. For the
most part, utility commissions who have examined externalities only
focus on the negative "cost" aspect of externality theory.

What are some examples? What is and what is not an externality cost?,)

Ð

a. Coal costs (equipment, taxes, regulatory costs, employee costs)
are internalized in the price of energy so it is not an externality
cost. Rather, coal costs are internal costs. But the benehts of a
lignite industry - the indirect jobs and indirect econonric activity
it creates are not directly credited to the cost of your electricity,
so it i¡ an example of an externality benefrt.

( l )



B. \ryhat are Externalities (cont.)

b . Air pollution contror equipment is internarized in the price of
:nergy so it is !.al an externality cost. But residual håJrh 

-'

impacts (tfrhcrc-a¡groy) from emissions of poilurants on thecitizens of Jamestown, Fargo, or GranJ Forks would be anexampre of an externarity cost that is not reflected in the ¡år, oryour electricity.

Ca¡bon dioxide emissions, which occur when you burn anyfossil fuel (coal, oil, natural g.r, **d, etc.), Íue not
controlled, because they are not classifred asâ pottutant. Infact, many reading scientists contend co2 emissions, which area key ingredient of life as we know it, are beneficial andnecessary and that increased CO, emissions are good, not bad.

Howe.ver, if you believe there is a cost associated with CO,emissions from lignite - such as global warming - tf,.n tf,e.approach the environmentâlists hãve chosen to attåck CO2
:ri::iollis to impose.exrernarity costs on coar-fired eteciricity
for its CO, emissions, because iO, emissions aie no, no* 

--",

internalized in the cost of energy.

c .

I

C. V/hat has MNPUC done to implement irs stature?

Ut6/95

r. on March r. 1994. the MNpuc issued an interim order in writ ing thatestablished an interim value for
513.60 per ton for coal-f ired electr icity. .  

.-

2 . In i ts order, the MNpr.ic indicated that the use of externarity varues

ïigils: jefo 1e the Com rn i s-s i on, i n cl u d i n gl;;;;;ffi;no
certificate of need proceecrings." lìurtrrernlore, the ur" ôf externarity
values is mandatory in the serection of new resources, which reprace orsupplement exist ing faci l i t ies.

l ua t i on  and  se lec r i

(2)



).-. Ii.

A , Minnesota is 50 percent of present lignite market and is where most future

growth will occur.

Additional cost added to lignite from CO, externality cost alone is about 58.50

iolf g.gS per ton. 'Ihis dõubles or triples the present cost of lignite'

- Each ton of lignite generates about 1.4 tons of co, when bumed (based

on ca¡bon content of lignite).

_ Lignite has higher carbon content than other fossil fuels.

How does application of externality value actually work? (Exhibits I & 2

athched)

B.

' )

¡ .\_-

c.

D. What

1 .

Ut6t95

happens to lignite resource? 
L

Would make lignite non-comPetitive as resource which replaces or

supplements existing facilities.

Would make lignite non-competitive as resource for future facilities
(additional units, clean coal projects, etc.),

May limit new firm power sales of lignite capacity between utilities

(3l l l94 and later).

Planning process of ut i l i t ies and cooperatives wil l  begin to l imit l ignite

as viable resource alternative (will be reflected in intcgrated resource

plans f-rled by utilities and cooperatives after 3lll94)'

V/ill set detrimental precedent that could be followed in other lignite

markets (south Dakota, Monlana, etc.) by regulatory authorities.

Artif-tcially raises price of lignite energy to consumers (industrial &

residential) and makes our products non-comPetitive.

:

(3)

a

I

J
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4 .

5

6 .



I Itr.

A . State of Norfh Dakota (through Governor, Attorney Geleral and Agriculrural

ðommissioner - Industrial Commission) and the ligniæ industry have joined

togettrer and inærvened in this case O fight the injustice of extern¡lity costs on

lignite energy. +'

We are contending that:

1. co, externality costs on lignite energy lack scientitic basis.

2. CO, externality costs on lignite energy afe not appropriate because

there is no damage to Minnesota and such regulaticn is beyond police

power of Sute of Minnesota.

3. CO, externalify costs on lignite energy place a burden on interstate

commerce.

B.

I
L_
(

(

(

Iv.

Ln6t95

A. Prevents North Dakota'Public Service Commission from passing on to North

Dakota consumers externality costs imposed by other slates.

Sends strong message to Minnesota and other states that Sute of North Dakota

is not goinito let other states strangle our lrgnite industry$'hich provides

rg,000'joui, over $60 mil l ion in annual Lax revenue. and sl '4 bi l l ion in

business volume for our state.

Protects North Dakoø consumers from unreasonable, speculative. and artitìcial

externality costs imposed by other states'

B .

c .

v .
f f iu ru t i l i t ymembers(MDUandot te rTa i lPower ) .our
,Ãp"rtiu. members (Basin Electric, Cooperative Power, United Power Association

.iã'røinnroÞ powei), and its 200 contracror/supplier members urge a Do PASS on

HB 1312.

our producers (Coteau,

(4)
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/ @ Excerpts from "Environmenual Econornics "by Joscph Scneca and Michael Taussig,
Used as a textbook for the graduate level "Energy and Environmental Economics class
ar the Universiry of North Dakota during the 1970's.

"Chapter 3 extends the elementary theory presented in this chapter by reconsidering the
concept of efficiency in a more realistic, sadly familiar world in which the
environmental problems of society, such as ai¡ and water pollution, are not
satisfactcrily resolved by an othenvise ideal private ma¡ket system. These problems
are traced to economic factors operating outside the market system, which we term
EXTERNALITIES. " (pp25 &. 26).

'THE CONCEPT OF EXTERNALITIES'

Economists have tong recognized that the private market system often produces
undesirable spillage effects on man's environments. Typical and too familiar examples
of such spillover effects are tl¡e noxious smoke and polluted water emissions of modern
industrial plants. In such circumstances, the technical nature of the production process
geneiates an output effect distinct from the final ma¡keted product of the firm. The
spillage effects of modern industrial production result in deteriorating environmental
quality, an output that the firm does not, and, of course, could not sell. On the
contra4/, households and other firms affected by the pollutant spillages experience real
opportunity costs in many different forms and would be willing to pay varying amounts
if they could effectively end or lesscn the Frrm's polluting activities.
We deFrne any costs that are additional to the costs resulting from the production
outlays of the hrm as EXTERNAL, or spillover, costs.. Total social costs(social
costs, for breviry) are defined as the sum of the private costs of the firm and any
external costs. The use of the word EXTERNAL implies that some costs do not accrue
to the firm that produces the good, but are imposed on all sociery or, at least, on a
subset of households or firms in a society. Such costs are outside tÌ¡e ma¡ket system
and are not reflected in rclative market prices.
Examples of external costs are easy to ñnd in any modern industrial economy. The
papcr firm that pollutes a river and destroys the game Frsh population imposes external
costs on f-rshermen, boaters, and swimmers; so does the chemical plant that plagues the
local economy with cons[ant stenches. The residential developer who denudes the
landscape and constn¡cts row on row of similarly built homes may impose psychic costs
on many individuals by affronting their esthetic sensitivitics. The individual who
misses a numbcr of work days each year due to illnesscs caused by impure air bea¡s a
pcrsonal extcrnal cost, equal to his lost wagcs. Socicty, which loses the workcrs
production for the work days lost bears an additional external cost, equal to thc nct
difference bctwccn the workcrs average product and his wages over.the relevant ti¡rrc
pcriod. Even thc charcoal cookot¡l of the suburbanite that soils his neighbor's drying
laund¡y involvcs a (pcrhaps) small cxtcrnal cost. Thc com¡non themc in al l  of thcse
h¡,¡nthctical situations is that ' f ìrms or houscholds other than those rcs¡xrnsibic for the'@



--@ initial act of production 6¡ 1'trtìsulÏìption suffer uncompensated monetary or psychic

costs.

At the same time, the gencnrl tcrm EXTERNALITIES suggests that it is possible for

the production or consumption of some commodities to bestow spillover benefits on

fortunate firms a¡d housei¡rrlds not immediately involved in tÌ¡e actual production or

consumption proc€ss. The rnoipients of such extemal benefits are not charged the
monetary value of these bc¡tolìts. No ma¡kets exist that enable the producers of the
spillovei benefits to excludc ¡ntential benef,iciaries from consuming the spillovers if
they fail to pay the ma¡ket pri9g, For example, heålth immunization services provide

benefits to all of society in ¡rrldition to the individual consumer in the form of better
protection from contagious rliscases. Similarly, everybody in the neighborhood

Lenefits from the beauty of u well designed building, and these benefrts are all

supplemenøry to the benefiu derived from tle owner of the building himself. Because

this-book is concerned mainly with problems of environmental pollution, our main
focus will bc on those exterr¡¡rlities that have negative spillover effecs; that is, external
diseconomies. We shall noto later, however, that the economic welfa¡e implications of
external economies are logiurlly symmetric to those of external diseconomies.' þp a9
& 50).
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Presented bY:

Before:

Date

CORRECTED TESTIMONY ON HOUSE BILL 1312

Wil l iam W. Binek
Ghief  Counsel ,  Publ lc Service Commisslon

þlouse, lndustry, Business and Labor Committee

January 16, 1995

Mr. Chairman and members of the committee. My name is \Mll iam Binek and I

am Chief Counsel for the North Dakota Public Service Commission. The Commission

has asked me to testify in support of House Bil l 1312.

,,Environmental externality" is a term used to defìne the assessment of ant

artifìcial cost that is arbitrarily assessed as a cost against different types of electric

generating facilities. The primary focus of the proponents of this artificial cost is the

elimination of coal as a fuel to be used for generation of electricity.

The Commission has taken a proactive role in the fight against the imposition of

envíronmental externality costs. The Commission is providing technical assistance to

the Attorney General and the North Dakota Lignite Energy Council in their challenge of

the legislatíon enacted in Minnesota which requires the Minnesota Public Util i t ies

Commission establish environmental costs for COz emissions. The Commission has

also aggressively opposed the assessment of environmental penalties against coal

fired generating facil i t ies in Northern States Power Company's generic competit ive

bidding procedure before the Minnesota Public Util i t ies Commission.

The proposed legislation provides en important tool in the fight against the

imposition of environmental"externality costs targeted against North Dakota's Lignite
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industry. Furthermore, this legislation protects North Dakota's electric ratepayers from

artificially increased costs of electricity caused by self-serving and arbitrary actions of

other states in the applicatíon of externality costs. The Commission realizes that

passage of this legislation may adversely affect some uti l i t ies, but the interests of North

Dakota ratepayers and'taxpayers must be protected.
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49-05-16. Advance determinatio¡ ef ,prudence. A public utility proposing to construct,
lease, or make improvements to an energy conversion facility, renewable energy facility,
transmission facility, or proposed energy purchase contract from another entity or person for the
purpose of ensuring reliable electric service to its customers may file an application with the
commission for an advance determination of prudence regarding the proposal. The commission
may order that expenses associated with investigating the application made by the public utility
for prudence of a resource addition be paid by the public utility in accordance with section
49-02-02.

1. The commission may issue an order approving the prudence of an electric resource
addition if:

a. The publíc utility files with its application a projection of costs to the date of the
anticipated commercial operation of the electric resource addition;

b. The commission provides notice and holds a hearing, if appropriate, in
accordance with section 49-02-02; and

c. The commission determines that the resource addition is reasonable and
prudent. For facilities located or to be located in this state the commission, in
determining whether the resource addition is reasonable and prudent, shall
consider the benefits of having the energy conversion facility, renewable energy
facility, transmission facility, or facility generating the energy to be purchased
located in this state,

2. The commission order must be rendered no later than seven months after the public
utility fìles its application requesting a prudence determination of an electric resource
addition.

3. A resource addition approved by the commission is subject to annual reporting
requirements until commercial operation of the resource addition.

4. The commission's order determining prudence of the resource adjustment is binding
for ratemaking purposes.

5. lf at any time following an initial commission order, the commission, following a
subsequent hearing, determines that continuation of a project is no longer prudent or
that its prior order should be modified, the public utility may recover in its rates, and
in a timely manner consistent with the public utility's financial obligations, the
amounts the public utility already has expensed, incurred, or obligated on a project,
including interest expense and a return on equity invested in the project up to the
time the new order is entered even though the project may never be fully operational
or used by the public utility to serve its customers.

6. There is a rebuttable presumption that an energy conversion facility, renewable
energy facility, transmission facility, or facility generating the energy to be purchased
which is located in the state is prudent.
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Fifty-ninth
Legislative AssemblY
of North Dakota

Introduced by

Representatives Keiser, Kasper, Klein

Senators O'Connell, Robinson, Trenbeath

1 A BILL for an Act to creäte and enact a new section to chapter 49-05 of the North Dakota

2 Century Code, relating to advance determinations of prudence and ratemaking principles for

3 public utilities.

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:
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SECTION 1. A new section to chapter 49-05 of the North Dakota Century Code is

created and enacted as follows:

Advance determination of prudence ahd ratemaking princip¡e!. n public utility

proposing to constiuct, lease, or make improvements to either or both an energy conversion

facility or transmission facility or proposing to enter into a contract for the purchase of energy

from another entity or person for the purpose of ensuring reliable electric service to its

customers may file an aþplication with the commission for an advance determination of

prudence regarding the proposal. As part of the application, the public utility also may request

that the commission determine ratemaking principles that will be applied to the public utility's

investment in the energy conversion or transmission facility or the energy contract cost.

L Ratemaking principles a public utility may propose and the commission may use

include the following:

a. Authorized réturn on common equity.

b. Capital structure to finance the construction, lease, or improvements of the

energy conversion facility and transmission facility.

c. Estimated service life and depreciation rates for cost of service purposes.

The applicable ratemaking principles to be used in each instance must be

determined in a contesied case hearing which may be combined with a

determination of prudence and an application for a certificate pursuant to chapter

49-22.
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g. A commission hearing must be held and an order issued by the comrnission within

one hundred eighty days after the filing of an application by the public utility. lf,

after hearing, the commission determines that the public utility's decision to
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construct or leage a facility or make improvements thereto, or to purchase energy

is reasonable and prudent, the commission shall issue an order so stating and also

shall address the ratemaking principles requested by the public utility. The

commission may impose conditions requiring the public utility to monitor and report

to the commission pursuant to a specified schedule concerning any significant

changes in costs, load, regulatory, economic, or other assumptions upon which the

ratemaking principles were decided. Costs to be included in the public utility's

electric rates must be in accordance with this chapter, except as otherwise

provided in this section.

The commission's order determining prudence and addressing ratemaking

principles must be applied in any future rate case to the investment and costs of

the facility or contract for the purchase of energy and are binding for ratemaking

purposes in all future commission proceedings involving the public utility.

lf the commission fails to issue an order determining the prudence of a proposal

within one hundred eighty days after filing by a public utility, the facility or contract

for the purchase of energy is deemed prudent as proposed and any ratemaking

principles requested by the public utility in its application are deemed approved by

the commission and are binding in allfuture rate proceedings involving the public

utility.

The commission's order setting forth applicable ratemaking principles must be

issued before the public utility's commencement of construction, lease' or

improvements to a facility or its execution of the contract for purchase of energy.

lf at any time following an initial commission order the commission, following a

subsequent hearing, determines that continuation of a project is no longer prudent

or that its prior order should be modified, the public utility must be allowed to

recover in its rates, and in a timely manner consistent with the public utility's

financial obligations, the amounts the public utility already has expensed, incurred,

or obligated on a project, including interest expense and a return on equity
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invested in the project up to the time the new order is entered even though the

project may never be fully operational or used by the public utility to serve its

customers'
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2OO5 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1324

House Indusüy, Business and Labor Committee

El Confere,nceCommittee

Hearing Date 26January 2005

Committee Clerk Si

Chairman Keiser opened the hearing of IIB 1324.

Dennis Boyd, MDU Resources Group, Inc., inüoduced the bill. This bill was introduced at

MDU's request. (Iestimony attached.) He submitted a'hoghouse" amendment to the bill. This

amendment is attached to his testimony.

Rep. Ekstrom: On page 2,line 6, would you be subject to annual reporting requirements? I

assume those requirements will be detailed.

Boyd: There would be an ¿ilrnual report to the Commission.

Rep. Forseth: With this new amendment would eliminate a need for a fiscal note. The fiscal

note was $70,000.
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' House lndusty, Business and Labor Committee
I ì Bill/ResolutionNumber HBl324

ll 
Hearing Date26 Jan 05

i Y 
Boyd: It was one of the concerns that was brought up bythe commission when we met with

, them. IVe've included a statement that the "commission shall have the authority that the

'' 
expenses associated with investigating application.., be paid by the public utility in accordance

i with sectio¡49.02.02." That is the public utilityrevolving fund. That should eliminate any

need for a fiscal note.

Rep. Dosch: Because these things take years what happens if the project itself substantially

changes?

Boyd: A protection for us and the fact that we gained pre approval of these expenses and a

recognition that things can and do change is if it is determined that the project is not longer

prudent or feasible, we would be allowed to collect all those expenses that ive incurred up to that

point. Any changes would be approved by the Public Service Commission not MDU. Rep.

Keiser: The rate making that gets established is binding if it is based on a 500 megawatt Vs 250.

Boyd: I,m a little concemed about the term'tate making."'We're not asking for pre approval of

rate making principles. If something did happen that the project changed we would still be able to

recover the expenses that we incuned based on original pre approval.

Rep. Kasper: To clariff: What you are asking for is the approval in advance of the opportunity

to go ahead, of the prudency of the expenditures or the prude,ncy of the project? If according to

the public service commissioner the project makes sense, go for it.

Boyd: Right,I think so.lVe would determine the need for the project and then go to the Public

Sen¡ice Commission to see if can be approved before we invest in the project.

Illona.Ieffcoat-Sacco, executive secretary to the Public Service Com¡nission, testified that

the Commission is neutral on HB l3z4.(Testimony attached.)

I
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Page 3
House Industry, Business and Labor Committee

Bill/Resolution Number HBl324

Hearing Date26 Jan 05

Rep. Forseth: As the bill iq written, it's permissive. If yOu feel it isn't to the benefit ofND you

could choose not to use provisions of it'

Jeffcoat-Sacco: In theory yes. The prudence is a legal regulatory word of art. If the company

applied and the commission decided against it because of the fact that it?s not in ND, the

company could challenge that in the court system. The haditional regulatory standards for

prudence probably dôn't have any statement like instate development as part of the standard.

That,s not all written out here. That's a lot of body of regulatory law that isntt written in law

anynhere. I think you have to put that in this bill to avoid cases being overturned on appeal.

,  r  t ô ñ  - ñ d ^ - - - ^

Chairman Keiser: Aren't you reallyproposing a double standard? The F*SC wants the authority

to regulate and confiol and dictate rates to utilities regardless of where the power comes from. If

production facility is in SD and that power flows in here, the commission wants the authority to

say, .1..1o, you can't do it, you have to bring your constnrction costs and you have to justiþ that

rate.,, We are going to say if it's too high or low. Whether it's built out of state or not, you still

want the authoritY to regulate'

Jeffcoat-sacco: 
'whether it?s built out of state or not, if a portion is allocated to ND, we have the

authority to approve those rates today. The prudence is another step. Today whether it's built in

or out of state we have the authority to determine the prudence. The only difference is whether in

some cases or in all cases you tell us to determine the prudence earlier. Or¡r commission is simply

sayrng that if we determine eadier, it should be in ND'

Chairman Keiser: I understand. I'm also suggesting to you that ties the hands of a business

making aprudent invesÍnent deoision. we're interfering.
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House Industry, Business and Labor Committee
Bill/Resolution Number HBl324
Hearing Date26 Jan 05

Jeffcoat-Sacco: Yes, you're correct But I see that regulation step as equal.

Steve Schultz, Otter TaiI Power, testified "I don't know" on the bill. I believe we will be fine

with the hoghouse amendments. I really appreciate, Mr. Chairman, you leading into what I

really wanted to preach about. The request by the commission to say only ND projects in

Ottertail power's standpoint would be a bad thing. As many of you know we're looking at a

sizable project in SD that would have rate affects to oru customers in ND and MN. If you take

the pre approval piece way from our project , [o/oof Ottertail's customers now are denied the

benefit. How much that would save or cost the,m, I don't know. It would seem to me we arebeing

penalized for making a business decision what makes the best lense. V/e"are very concemed

about the'ND only." Otherwise ûom a firstblush we would support this bill.

Chairman Keiser: Ms. Jefflcoat-Sacco, we would appreciate you drafting the amendment so we

could have that.

Rep. Thorpe: You mentioned enerryproducing projects in SD. How did ND miss out that?

Schultz: The way it ended up being looked at in SD is when Bigstone One was built in SD it was

built with the idea of there being a second r¡nit there. There were a number of infraskucture type

worls that were begun.

Rep. Kasper: Clariff where you wer€ at on the bill before the hoghouse amendment. I'm

shocked that some of the rest of the industry didn't get up and support the bitl as it makes a lot of

sense to me. lVere you in support of the bill as it was written? Now you want to double check the

amendment? i

Ð
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House Indusby, Business and Labor Committee
Bill/Resolution Numb er HBl324
Hearing Date 26 Jan 05

Schultz: Yes, we \ilere supporting the previous bill.

Chairman Keiser closed the hearing on HB 1324,

Ð. /

ì ' l

i l j

t. ,J

. , ì

' .,:
, ' ]

.,|

i ì

Ð



2OO5 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1324

House krdusty, Business and Labor Committee

E Conference Committee

Hearing Date26 JanuarY 2005

Minutes:

Chairman Keiser opened discussion of rrB ß24. He said that was the hog house

amendment. He said he visited with Rep. Kasper and asked if he supported the hog house. Rep,

Kasper said he didn,t have any probluns with it. He asked the wishes of the Committee. If the

Committee feels comfortable, we can pass it out. If he comes back'¡¡ith a problem, we'll just get

the bill back.

Rep. Ekstrom: I don't see any rerrson why this project should be developed in ND.

Rep. Keiser: All right. They were going to offer that amendment. If the committee wants to

proceed with this the first action will be to adopt the hog house amendment

Rep. KasPer: I so move'

Rep. Nottestad: I second

A voice vote was taken.: The motion carried'

Rep. Keiser: The amendment is on the bill what would the Committee like to do?
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Ho]use Indusûry, Business and Labor Committee
Bill/Resolution Number HB 1324
Hearing Date26 Jan 05

Rep. Ruby: f move a Do Pass as Amended.

Rep. Vigasaa: f second

Rep. Keiser: This is one of the best pro business things I've seen come before this committee.

Occasionally the state does things backwards but with this one we \ryere right at the top of the

class in terms of doing it backwards. You make people go througþ hundreds of thousands of

dollars of expenditures and then come in and have them say no. It's a lot better just to say here's

o¡¡r concept if you like it or not and then we're gonna go forward. I believe this is the right

thing.

Rep. Ekstrom: One question. If we have gotten all the way down to brass tax and the PSC says

eheh. i

Rep. Keiser: It has happened and then had to go back and retool andhave to do abqnch of

things. This should be doing it at the front end.

Rep. Kasper: 
'Who would be responsible to get the bill redrafted?

Rep, Keiser: Our clerk will take up the amendment to get it refined and then we'll go from

there.

A roll call vote was taken.

Yes: 14 No: 0 Absent: 0 The bill passed as amended.

Rep. Kasper will carry the bill.

Ð
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Amendment to:

14. State fiscal effect:
levels and

HB 1324

FISCAL NOTE
Requested by Legislative Gouncil

01t2812005

tdentÌfy the state fiscal effect and the fiscal effect on agency appropriations.compared to
'iations anticioated under current law.

Gounties

ZOOS4OOS Biennium

2. Narrative z tdentÌfy fäe aspects of the measure which cause flscal impact and include any comments relevant to

your analYsis. *

We estimate the engrossed bill causes no fiscal impact

Ð 3

and school districl

ct
Gities

State fiscaf effect detail: For information shown under state fiscal effect in 14, please:

Ã:-'R;;"*;", Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
'" 

finâ ãäãrted and any amounts inctudeid in the executive budget.

scnool
Districts

s(

fiscal effect

No revenue impact is expected from this bill'

B. Expenditures: Exptain the.expenditure amounts. Provide detail, when appropriate, for each agency, line
- 

¡lt"Ã,-ai¿ fund affecied and the.number of FTEposr1ions affected'

we estimate no substantial expenditures under the engrossed bill'

C: Appropriations: Explal the appropriation amounts-. lrovide detail, when appropriate, of the effect on

the bienniat appiopriation for each'agän"y and fund affected and any amounts included in the executive

budget. tna¡caii'tit:;';;i;i¡o;,r;hlp iít 
"án 

the amounts shown for expenditures and appropriations.

we have not estimated any need for an additonal appropriation b.ecause we wouid expect to employ such outside

experts under our 
"*i.îig-äðõrpr¡"tion. 

However,'ii is þossible that if operating expenses ar€ tight, we will need to

obiain Emergency comni¡ssiðn åpprovat for these expeñditures, and a corresoponding increase to our appropriation

to cover the cost.

$(
Counties

2005-2007 Biennium

$(

the fiscal effect on the

Cities
School

Districts
$( $(

'!l

-

Counties

2007-2009 Biennium

N umbeÊ 
-ril 

7 01'328'2400

$(

Cities

subdivislon.

School
Districts

$( $(

te Prepared: 0112812Q05



Bill/Resolution No': HB 1324

14. State fiscal effect:
Ievels and

FISCAL NOTE
Requested by Legislative Council

01t1212005

tdentify the sfafe fiscat effect and the fiscal effect on agency appropriations compared to
'iations anticipated under current law.

Counties

ZOOS-ZOOS Biennium

2. Narrative : tdentify the aspects of the measure which cause fiscal impact and include any comments relevant to

your anatYsis 
ir

The only aspect of the billwhich could cause fiscal impact is the need to process any case and all issues raised by the

"ooticatäion 
within the prèsôrioéo time frames. lt is likely that un_der some circumstances this wot¡ld require hiring

;iiJüä:"Jjäåå." wã .rtimate that this might cost abôut $35,000 for one filing, and we estimate one filing requiring

thiJoutsiOe assistance per year, or two per biennium'

3. State fiscaleffect detail: For information shown under state_fiscateffect in 1A, please:

A. Revenues: Exptain the revenue amounts. Provide detail, when appropriate, for each revenue type and
' 

rrli ãirrt"d and any amounts inctuded in the executive budget.

No revenue impact is expected from this bill'

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
- 

le,í, and fund affecied and the number of FTE positions affected'

we estimnated expenditures because it is likelythat under s.ome circumstances this bill wo-uld requìre hiring outside

assistance, in order t"';ö;;;ihr ntings witnin the required time frame, especially if cost of capital is involved in the

application. we have nã cost of capitalixpert on statf. we estimate that hiring a consultant for this purpose might

ã55i'ä-uä-rïEss,ooo foione fiting, and we estimate one filing r:equiring this outside assistance per year, or two per

biennium. consequentiy,in" .iþ"nditure number is g70,0ó0 per biennium. The expenditures would be generalfund

;öffiiürr, ú;;r.¿ iÉå b¡Í oo'es not provide for use of the Valuation Fund for these filinss.

C. Appropriations: Exptain the appropriation amounts-. lrovide detail, when appropriate, of the effect on

the þienn¡at apiropr¡attion for eacn'agency and fund affected and any amou'nts included in the executive
'iiigrt 

trdirür'nè-rátatønsnip øãweán the amountsshown for expenditures and appropriations.

l '

We have not estimated any need for an additonal appropriation because we would expect to employ such outside

experts under our 
"riritné 

äppropriation, However,'ii ' is þossible that if operating'expenses are tight, we will need to

;bäïä;ö...võåärì.ï¡,inäppruatfor these expeñditures, and a corresoponding increase to our appropriation

and school  d is t r ic l

$(

Gities

2005-2007 Biennium

School
Districts

fiscal effecl

Counties

2005-2007 Biennium

2007-2009 Biennium

the fiscal effect on the appropriate political subQivþþn.

C¡t¡es
School
Districts Counties

2007-2009 Biennium

Cities
School

Districts
$c



to cover the cost.

r¡arne: lllona Jeffcoat-Sacco
lñãn-uer: 701-328-2407

\gency: PSC
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REPORT OF STANDING COMMITTEE (410)
January 27,2005 11 :30 a.m.

5. lf at any time following an initial commission order, the commission,
following a subsequent hearing, determines that continuation of a project

lï,',î,i,'iäi%8åiiiiliåitïl:J'.'å'ln'i'öëillüäir?öiixåî¿!iif#?,li:
public utility's financial obligations, the amounts the public utility already
has expensed, incurred, or obligated on a project, including interest
expense and a return on equity invested in the project up to the time the
new order is entered even though the project may never be fully

Renumber 
"*oro,.i|erational 

or used by the public utility to serve its customers"'

Module No: HR-18-1191
Carrier: Kasper

Insert LC: 58271.0101 Tltle:.0200

I
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(2)DESK (3)C,OMM Page No. 2 HR-1S1191



2OO5 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1324

Senate Indusüry, Business and Labor Committee

O Conference Committee

Hearing Date 03-02-05

Tape Number

L
Committee Clerk Signature I

Minutes: Chairman Mutch opened the hearing on HB 1324. All Senatbrs were present.

HB 1324 relates to advance determination of prudence for a public utilify's proposed new

constructiOn, lease, or improvement of an enerry conversÍon facility.

Dennis Boyd, Montana Dakota Utilities, intoduced the bill. See written testimony.

Senator Klein: Do the consumers save as well?

Boyd: That's correct. Any way that we can save cost in a constructional plan is going to

eventually úansfer down to lower cost for the consumer.

Chairman Mutch: Is this proposal unique to North Dakota?

Boyd: I can't answer that.

Senator Espegard: This doesn't allow the cost of the plant to be put onto the bill early, it just

allows the determination to be made as feasible product.

Boyd: This has nothing.to do with eovering the cost during the construction faze of the plan.

Sen. O'Connell stated his support for the bill.

t

1
Side A

k¿t t Ê^ßt ¡,,ks,n\-

Side B
xxx 900-1930

Meter #
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Senate Indusûry, Business and Labor Committee

Bill/Resolution Number HB 1324
Hearing Date 3-02-05

Bob Graveline, Utility Shareholders of North Dakota, stated his support for the bill-

The hearing was closed. No action was taken

On the Bth of March, the committee met to make a recommendation on this bilt.

Senator Espegard moved a DO PASS AS AMENDED'

Senator Klein seconded.

Roll Call Vote: 5 Yes. 0 no.2 absent.

Carrier: Chairman Mutch
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REpoRT OF STANDING COMMITTEE (410)
ti/larch 9, 2005 2:13 P.m.

REPORT OF STANDING COMMITTEE
HB 1324, as engrossed: Industry, Business and Labor Committee (Sen. Mutch,

Chatrman) recommends AIviENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (5 YEAS, 0 NAYS, 2 ABSENT AND NOT VOTING).
Engrossed HB 1324 was placed on the Sixth order on the calendar.

Page 2, atter line 19, insert:

u6. This section applies only if the energy conversion facility, renewable
energy facility, transmission facility, or facility generating the energy to be
purchased is located in this state."

Renumber accordinglY

Module No: SR-43-4545
Carrier: Mutch

Insert LG: 58271.0201 Title:.0300

,^
I
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l

(2) oEsK, (3) coMM Page No. I sR-43-4545
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2OO5 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1324

House Industy, Business and Labor Committee

\ /
,dl confere,nce Committeer l

Hearing Date 4'6-05

Chairman Kasper: Opened the conference committee on HB 1324.

Chairman Kasper, Representative Rub¡ Representative Boe, Chairlnan Mutch, SenatorNething,

Senator HeitkamP were Present

Ch4irman Kasper: Let me share with you a word that I just received, it appears that the people

involved, the govemors office and the PSC are working a on some type of a compromise

amendment that they would like to propose to this committee, but as we sit here they do not have

that amendment prepared and they asked if they would adjourn our meeting and reschedule it for

tomorrow? Meeting adjourned.

t



2OO5 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1324

House Industy, Business and Labor Committee

{ confo*ce Committee

Hearing Date4-12-05

Chairman Kasper: Opened the conference committee on HB 1324.

Chairman K*po, Representative Ruby, Representative Boe, Chairman Mutch, Senator Nething,

Senator HeitkamP were Present.

Ch4irman Kasper: OK committee, the parties of this bill are working on some type of a

compromise which theynow claim theyhave done so.

Dennis Boyd. Resources Group. MDU: Appeared in support of the amendments, and stated

that this bill was intoduced at or¡r request, and I want to thank the committee and the chairman

to take some testimony, as¡ you correctly indicated, the 3 investor owned utilities companies, the

Governors office, PSC office have come to an agreement of some additional amendme,lrts that we

would ask you to put on this bill.

Dan Kuntz, Attorney. MDU: Appeared in support of the amendments, the purpose of HB 1324

was to allow public utilities to come to the commission and get pre approval for prudence and
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House Indusby, Business and Labor Committee
Bill/Resolution Number HB 1324
Hearing Date4'12'05

reasonableness of construction projects, leases and so forth, the purpose for that pre approval was

to give the utilities some assurance that they were going to be able to recover the cost of those .

projects and rates at some future point. The Senate amendments would have resticted the ability

of the commission to consider those pre approval applications and facilities built in North

Dakota the amendments that you have before you do a couple different things, the first is on line

l B and l9 would currently provide the utility must apply for before entering into a purchase

confact or before construetion of the facility starts, the amendments would remove that

requirement because of power purchase conhacts. leases, and so forth that is really not practical

the PSC proceedings will take 6-7 months in all likelyhood, some of these things are going to

require quicker action to that. If the company waits to long after it starts ¡rcnstn¡ction the only

risk is on itself, that it may not get prudency determination. the amendment on page 2 line 2, will

allow the commission to consider reviewing prudence application facilitybe located in North

Dakota, the benefits of having the facilitylocated in North Dakota what that would do is the

facility ttrat is located in North Dakota if someone were going to argue that it might be more

beneficial to locate that facility out side the state, that the commission could none the less

consider the benefits of having the facility located ih North Dakota and there by determine that

even though there might be a cheaper altemative located out side the state, when you consider the

benefits of having it located in the state, the project is none the less prudent and reasonable. It

would provide the'companies to build in North Dakota but not penalize utilities for having

facilities located outside the state. They would have to stand under their own weight in teims of

prude,nce without the benefits ofbeihg able to consider what would otherwise apply to facilities 
'

located in North Dakota. the amendments were suggesting remove the rèquirement of 8, 9, 10,

Ð
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that would require the utility to file a rate case before commercial operation of the facility, in

essence this requirement would of always forced utility to file for a rate case before it could put

the facility into place smaller projects, purchase contacts, there really would be no reason you

would be forcing utility to file that it may not need at that particular point, we suggest removing

that requirement, the utility would be able to file for a rate inctease whenever it felt necessary

under present law, and then finally, the Senate amendment to HB l324,puta requirement on that

these applications could onlybe made for facilities located in North Dakota, the proposed

amendments would not limit it, the pre approval application to just facilities in North Dakota, but

instead allow facilities in North Dakota to be entitled to a rebuttable presumption of prudence.

Senator Heitkamp: Ottrer states are allowing this? r

Dan Kuntz: I'm not sure what othèr states are doing in this regard.

Chairman Kasper: Give us an oveliew of why we need these ame¡dments to this bill?

Dan Kuntz: The bill itself and why we need to bill, is for utilities to come to the commission

have the commission involved in that decision making that will grve the utility some comfort

level, that what they are doing, they will not be second guessed, it may even help with their

financing. These amendments provides a little bit of a plus if you will for the North Dakota

facilities, the commission considøs employment benefits, tær benefits, and so forth in weighing

this particular alternative being built in Norttr Dakota verses a facility outside the state. This will

just make the process smoother for those facilities which they aren't really conhoversial.

Kevin Cramer. Public$ervice Commission: Appeared in support of the bill. I want to express

my appreciation to these.folks, whatiwe have come up with is a good of a product as we can hope

for. The commission has not taken a position on the amendments, although all three of us have
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talk about them, and this is a very good compromise, however it provides that regulatory

certainty that the utilities need to go to the market to get a better rating, to lower financing, and

that certainty is beneficial not only for investors, the companies, the state of North Dakota, but

also for the rate payrs. I'm vety pleased with the product that has turned out.

Ron Rasenberger. Governors Office: Appeared in support of amendments and appreciate all

the work that has taken place on this bill. :

We are also in support of the amendments.

John Olson. Otter Tail Power Company: 
'We 

are also in support of the amendments.

Senator Mutch: I move that the SENATE RECEDE from the SENATE amendments and

ADOPT the amendments as presented.

Senator Nething: I SECOI{D the motion.

Motion carried VOTE: 6-YES 0-NO O-ABSENT

Representative Kasper will carry the bill on the floor.
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REPORT OF CONFERENCE COMMITTEE (420)
Apr l l  14,  2005 10:15 a.m.

REPORT OF CONFERENCE COMMITTEE
HB 1324, as engrossed: Your conference committee (Sens. Mqc!,_rye_t!i¡9, Heitkamp and

R-eps. Kaéper, Ruby, Boe) recommends that the SENATE RECEDE from the House
am'endments on HJ page 1001, adopt amendments as follows, and place HB 1324 on
the Seventh order:

That the Senate recede from its amendments as printed on page 1001 of the House Journal
and page 756 of the Senate Journal and that Engrossed House Bill No. 1324 be amended as
follows:

Page 1, remove lines 18 and 19

Page 1, line 20, replace "b." with "a."

Page 1 ,line 22, rePlace "c.'w¡th "b.'

Page 2,line 1, replace "d." with "c."

paoe Z,line 2, after the period insert "For facilities located or to be located in this state the
bommission, in determining whether the resource addition is reasonable and prudent,
shall consider the benefits of having the energy conversion facility, renewable energy
facility, transmission facility, or facility generating the energy to be purchased located in
this state."

page 2,line 8, remove "Before commercial operation of the resourceäddition, the public utility
shall make"

Page 2, remove line 9

Page 2, line 10, remove "addition in accordance with section 49-05-05.'

Page 2, after line 19, insert:

u6. There is a rebuttable presumption that an energy conversion facility,
renewable energy facility, transmission facility, or facility generating the
energy to be purchased which is located in the state is prudent."

Renumber accordinglY

Engrossed HB 1g24was placed on the Seventh order of business on the calendar.

Module No: HR-69-8125

fnsert LC:58271 .0202

(2)DESK (2)CoMM Page No. HR-69-8125
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Good morning, Mr. Chairman and members of the committee. My name is

Dennis Boyd.- I am with MDU Resources Group, and appearing this morning in

support of Hg 1924. This bill was drafted a¡rd introduced at tl.e request of

Uóntana-Dakota Utilities and started out with a simple concept. That concept

is to obtain from the North Dakota R¡blic Serwice Commission a pre-approval or

predetermination of the prudencg o-f elnlnditures for the construction of

Leneration a¡d tra¡rsmission facilities before constmction begins a¡rd tÌre

i"i"-¿.itrg principles which will be utilized when those facilities are completed

and addedló tt 
" 

rate base of the company. lffhat started out as a simple

concept, has become rather convoluted and in a sense, humorous. Before I

.*pt.itr,'t"t me begin by explaining how tJre current process works when a

,"i.,I"t"d comp"tt! detlrmines it ñeeds to build a generating plant or

tra¡¡smission facilit¡¡.

Currently a¡ld in very general terms, after a companJ¡ has deterrnined it needs

additional generation or transmission facilities AND after it has obtained all of

tfr" 
""ti".rs-permits 

needed - air quality perrrrits, water permits, siting peimits,

etc. etc. , it lroceeds to build the iacility- Usrgally_those facilities take several
.,r"*" to coriplete a¡rd expenses run into the hundreds of millions of dollars.
'Afterth" 

faciiity is complãted, the utility then f¡les a rate case with the PSC to

recover the costs. After the PSC determines the facility was needed and the

expenditures were pmdent, the costs a¡e then added to the utilities rate base

;ã;;d;; ;ãi";ted accordingly. 
'when 

the coyote plant at Beulatr was

Uriff¡tt tfte early 1980's, the costs ra¡r about $lmillion per megawatt. Coyote is

a 400 megawatt plant and the cost was about $400 million. Today those costs

*" 
"rr.r, 

ñigh"t.

Hp.lgz4 seeks to place the approval of the prudence of tJle expenditures at the

front end of the piocess, rather tha¡r at tlle end of the process. We are seeking

ãj""tr"* determination of the prudence because there is always the risk that

the Commission might determine after the exPe¡rses have been incurred tl.at

tilr; might have bein a better option. That makes investors nervous and could

lead to higþer costs for the consurrer

I said earlier this has become somewhat convoluted a¡rd humorous. During the

ã"rrètop*"nt of the concept of HBl324, we had been in contact with the PSC

"t"f "ira 
I had at least one conversation with one of the PSC Commissioners.

In response to suggestions from them, the bill you have before you u¡as

ãerr"tóþ"a. Confident we would not meet with Commission resistance, I

recruiied bill sponsors and the bill was dropped into the House, hopper. Shortly

tt ãr".ft"t,.I wäs informed the PSC would like us to meet with them to explain

t¡" ¡iU, wirich we were happy to do. After meetirig with the Commission for a¡r

tå"rãa in a further effort to. address their concerns, we decided the bill

iã"AJ i*tensive arirending a¡rd the easiest way to accomplish that was to re-

;; tr'e";üre bill.

Testimony on HB 1324
Dennis BoYd

MDU Resources GrouP' Inc.
January 261 2OOS
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If there is anything humorous about this entire process, it tthe fact I am now

offering a FIOGHOUSE AMENDMENT to my own bill. Usually hoghouse
amendments are something you do to somebody else, not to yourself. HAND

OUT AMENDMENTS.

Mr. Chairman a¡rd members of the Committee, tJte hoghouse amendment you

have before you would create a new bill. All references to ratemaking principles

contained in HEt1324 have been eliminated, a¡rd what remains is simply the

authority for the Public Sen¡ice Commission to issue a pre-approval or
predetermination of the prudence of expenditures for new construction, leases

ãr improvements to existing facilities, renewable enerry facilities, transmission

facilities, or enerry purchase contracts AND to establish a Process.

Section 1 of the amendment allows the utility to file an application with the PSC
for a¡r advance determination of the prerdence regarding the proposal (line 13).
It then allows the PSC to utilize NDCC section 49-O2-O2 to bill the utility for the
expenses associated with the prudency determination.

Subsection I sets forth the procedure ar¡d parameters of the request. In
Subsection a, the utitity files a¡r application for predetermination. Subsection b
requires the utility to include with the frling a projection of the costs to the date
of åommercial opération of the project. Subsection c authorizes the
Commission to provide notice and to hold a public hearing, if appropriate.
Subsection d authorizes the Commission to predetermine the reasonableness
and prudencY of the ProPosal. 

*

Subsection 2 (line 3, page 2) requires the Commission to issue its determination
no later than7 months after.the application.

Subsection 3 (line 6, page 2) requires the utility to frle a¡r a¡rnual report until
the project is ready for commercial operation.

Subsection 4 (line 8,page 2) requires the utility to file a general rate case prior

to commercial operation of the project which shall include a full cost of service

analysis, BUT the Commission's order determining prudence shall be binding
for râtemaking Purposes.

And finally Subsection 5 (line 13, page 2) allows the PSC to change their
predetermination, if AFTER HEARING, the PSC determines the project is no
ionger prudent. HO\I/EVER, IF THE PSC REVERSES ITS INITIAL ORDER, the

utility is allowed to recover in its rates all of the expenses incurred up to the

time the order is reversed

Ttrat is the bill, Mr. Chairman and members of the committee. It still is a fairly

simple concept - aPprove the prudency of the expenses before they are

incurred, not afterward. Iile have worked ha¡d to placate the Rrblic Service

Commission's concerns; there are safeguards in the bill for the consumer, for

the company, Ðd for the Rrblic Service Commission. lVe believe passage of

this bill will allow us to remove investor uncertainty on projects which cost

hundreds of millions of dollars and perhaps allow us to bgrrow noney at a

lower interest rate, which in turn, translates into reduced cost for the

consumer

' . . ,

, ' {¡ \
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A BILL for an Act to create and enact a new section to chapter 49.05 of the North

Dakota Century Code, relating to advance determination of prudence for a public utility's

proposed new construction, lease or improvement of an energy conversion facility,

renewable energy facility, transmission facility or proposed energy purchase contract.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBTY OF NORTH DAKOTA:

SECTION l. A new section to chapter49-05 of the North Dakota Century Code

is created and enacted as foltows:

Advance Determlnatlon of Prudence. A public utility proposing to construct,

lease or make improvements to an energy conversion facitity, renewable energy facility,

transmlssion facillty or proposed energy purchasq contract from another entity or person

(hereinafier refened to as an electdc resource addition) for the purpose of ensuring

reliable electric service to its customers may file an appllcation with the commission for

an advance determlnation of prudence regarding the proposal. The commission shall

have the authority to order that expenses associated with investigating the application

made by the public utility for prudence of a resource addition be paid by the public utility

in accordance with section 4g'02-O2of the North Dakota Century Code'

¡ the Prudence of an electric
1. The Commission may issue an order approvin¡

resource addition if:

8. The public utility appties for a prudence determination prior to

commencement of construction or purchase of an electric resource

add¡t¡on;

b. The public utility files with its application a projection of costs to the date

of the anticipated commerciatoperation of the electric resource.¡ddition; -

c. The commission,provides notice and holds a hearing, if appropriate' in

accordance with the provisions of section 49'02-02 of the North Dakota
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d. The commission determines that the resource addition is reasonable and

prudent.

The commission order shall be rendered no later than seven months after the

public utility files its application requesting a prudence determination of an

electric resouroe addition.

Any resource addition approved by the commission is subject to annual

reporting requirements until commercial operation of the resource addition.

Prior to commercial operation of the resource addition, the public utility shall

make a general rate case filing with a full cost of service analysls including

the resource addition in accordance with section 49-05-05 of the North

Dakota Century Code. The commission's order determining prudence of the

resource adjustment shall be binding for ratemaking purposes.

lf at any time following an initial commission order, the commission following

a subsequent hearing determines that continuation of a project is no longer

prudent or that its prior order should be modified, the public utility shall be

allowed to recover in its rates, and in a timely manner consistent with the

public utility's financialobligations, the amounts the public utility already has

expensed, incuned or obllgated on a project, including interest expense and

a retum on equi$ invested in the project up to the time the new order is

entered even though the project may never be fully operational or used by the

public utility to serve its customers.

3.

4.
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Mr. chairman and committee members, my name is lllona

Jeffcoat-Sacco. I am Executive Secretary of the Public Service

commission and Director of the public utilities Division. The Public

utilities Division imptements the commissions jurisdiction over

telecomrnunications, gas and electric utilities' The Commission

asked me to appear here today to testify on HB 1324' The

Commission is neutral on HB 1324'

However, the commission strongly recommends that the

benefits conveyed to the investing utility by HB 1324 should only be

realized if the investment that is the subject of the pre-approval is an

investment in North Dakota

under traditional regulatory concepts, the prudence of a utility's

investment is determined when that utility seeks to recover the cost of

that investment in rates, which is when the investment becomes used

and useful to ratepayers, or in other words, when the plant is up and

running. This process has worked well here and across the country





Good morning, Mr. Chairman and members of the committee. My name is
Dennis Boyd. I am with MDU Resources Group, and appearing this morning
in support of H81324. This bill was drafted and introduced at the request of
Montana-Dakota Utilities and started out with a simple concept. That
concept is to obtain f¡rom the North Dakota Public Service Commission a
pre-approval or predetermination of the prudence of expenditures for the
construction of generation and transmission facilities before construct¡on
begins and the ratemaking principles which will be utilized when those
facitities are completed and added to the rate base of the company, What
started out as a simple concept, has become rather convoluted and in a
sense, humorous. Before I explain, let me begin by explaining how the
current process works when a regulated company determines it needs to
build a generating plant or a transmission facility. h

Currently and in very generalterms, after a company has determined it
needs additional generation or transmission facilities AND after it has
obtained all of the various permits needed - air quality permits, water
permits, siting permits, etc. etc., it proceeds to build the facility. Usually
ihor" facilities take several years to complete and expenses run into the
hundreds of millions of dollars. After the facility is completed, the utility
then files a rate case with the PSC to recover the costs. After the PSC
determines the facility was needed and the expenditures were prudent, the
costs are then added to the utility's rate base and rates are adjusted
accordingly. When the Coyote plant at Beulah was built in the early 1980's,
the costs ran about 51 million per megawatt. Coyote is a 400 megawatt
plant and the cost was about S¿OO million. Today those costs are even
higher - almost double.

HB1324seeks to ptace the approvat of the prudence of the expenditures at
the front end of the process, rather than at the end of the process. We are

iãefing advance.deiermination of the prudence because there is always the

risk thãt the Commission might determine after the expenses have been

incurred that there might have been a better option. That makes investors

nervous and could lead to higher costs.

Testimony on HB 1324
Dennis Boyd

MDU Resources Group, Inc.
March 2,2005
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Subsection 4 (line 8,page 2) requires the utility to file a general rate case
prior to commercial operation of the project which shall include a full cost
of service analysis, BUT the Commission's order determining prudence shall
be binding for ratemaking purposes

And finally Subsection 5 (l ine 13, page 2) al lows the PSC to change their
predetermination, ¡f AFTER HEARING, the PSC determines the project is no
ionger prudent. HOWEVER, lF THE PSC REVERSES ITS lNlTlAL ORDER, the
utility is allowed to recover in its rates all of the expenses incurred up to the
time the order is reversed.

That is the bill, Mr. Chairman and members of the comm¡ttee. lt still is a
fairly simple concept - approve the prudency of the expenses before they
are incurred, not afterward. We have worked hard to placate the Public
Service Commission's concerns; there are safeguards in the bill for the
consumer,for the company, pnd for the Public Service Commission. We
believe passage of this bill will allow us to remove investor uncerta¡ntyon
projects which cost hundreds of millions of dollars and perhaps allow us to
borrow money at a lower ¡nterest rate, which in turn, tra¡slates into reduced
costs for everyone.

Within the past several days, additional concerns have been raised by the
puUl¡c Service Commission. We have been meet¡ng with Commissioners
and their staff in an effort to address those concerns. Consequently, I would
ask that your committee not take any act¡on on this bill today to see if we
can resolve their concerns.

That concludes my testimony. I would be happy to answer any questions.
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Re: Proposed Amendrnent to Engrossed H.B. 1324

Dear Senator Mutch:
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The Commission is neutral on HB 1324. However, the Commission strongly

recommends that the benefits conveyed to the investing utility by HB 1324 should only

be realized if the investment that iE the subject of the pre-approval is an investment in

North Dakota. A proposed amendment to accomplish this is attached.

The type of process envisioned in this bill is an incentive for shareholders to

develop generation, and a protection for shareholders against some of the risk

associated with doing so. One state that has created a process somewhat like this is

lowa, but lowa has very specifically targeted this incentive to only lowa projects. A

similar focus for the North Dakota bill is appropriate. The added measure of comfort

provided to the utility by HB 1324 should not be available to a utility for an investment

outside North Dakota, but should be reserved only for North Dakota investments.

Thank you for the opportunity to provide this information and the proposed

amendment. lf you have any questions, please do not hesitate to call oI ê:rrâil-

I March 2005
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600 E. Boulêvard Ave. Dept 408
Bismrrck, Nortlr Dakota 58505{480

web: www.psc.statc.nd.us
e-mail: ndpsc@state.nd.us

TDD EOO-366-óEEE
Fax70l-328-2410

Phone 701-32t-2400

Enclosure

Senator Jerry Klein, Vice Chair
Senator Karen K. Kiebsbach
Senator APril Fairfield

Sincerely,

lllona A.
Executive Secretary
Director, Pubtic Utilities Commission

Sènator Duaine C. Espegard
Senator Dave Nething
Senator Joel.C. Heitkamp
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PrePared bY Dan Kuntz for
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summary Exptanation of 
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t'o'Ensrossed HB 1324

Backqround

Engrossed HB 1324 with the Senate Amendments would allow public utilities to

apply to the public Service Commission for an advanced determination of whether a

power purchase contract, or the construction or lease of a generating facility or

transmission rine, wiil be deemed prudent by the commission. The determination that a

project is prudent gives a utility some assurance that it will be allowed to recover the

costs of the project in its future rates'

The proposed amendments would remove a requirement at lines 18 and 19 of

Engrossed HB 1g24 that the utitity must apply for a prudence determination before

entering into a power purchase contract or before construction of a facility commences.

For power purchase contracts, leases, and small construction projects this may not be

practical because the Public service commission proceeding may last six to seven

months.

The proposed amendment to page 2, line 2 of Engrossed HB 1324' would allow

the Gommission, in reviewing prudence applications for facilities located in North

Dakota, to consider the benefits of having the facility located in North Dakota. For

example, with thjs amendment, a facility located in North Dakota that might be

somew¡at more expensive than an alternative facility located outside the state, could

Proposed Amendments
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nonetheless be determined to be prudent. This should provide an ¡ncentive to tocate

facilities in North Dakota without penal¡z¡ng utilities for facilities ¡ocated outside the

State.

The proposed amendments would remove the requirement at lines 8, I and 10 of

Engrossed HB 1324that the utility must file a rate case before commercial operation of

a facility. This requirement wourd force a utirity to fire for a rate change even for

relatively smalt projects or purchase contracts'

The current language of subsection 6 of Engrossed HB 1324 would allow the

commission to consider prudence apprications onry for facilities located in North

Dako ta .Theproposedamendment topage2 , l i nes20 th rough22 ,wou |da | low fo r

prudence apprications for a facirity regardress of its rocation. Façirities'rocated in North

Dakota, however, would be entifled to a rebuttabte presumption that they are prudent.

This shourd provide a further incentive to rocate facirities in North Dakota without

penalizing facilities located outside the state'
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