STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION
Otter Tail Corporation, Advance SUPPLEMENTAL BRIEF IN

Determination of Prudence Application SUPPORT OF OPPOSITION TO
APPLICANTS’ MOTION IN

Montana-Dakota Utilities Co., a LIMINE TO EXCLUDE EVIDENCE
Division of MDU Resources Group, ON ENVIRONMENTAL
Inc., Advance Determination of EXTERNALITY VALUES

Prudence Application
Case Nos. PU-06-481, PU-06-482
ARGUMENT

Intervenors Dakota Resource Council and Mark Teekhespectfully submit the
following supplemental arguments and authoritiesupport of their opposition to the
Motion in Limine by Otter Tail Corporation and Mama-Dakota Ultilities Corporation
(together “Applicants”):

1. Applicants’ Motion Is Inappropriate to an Admini strative Proceeding.

“A motion in limine is a procedural tool to ensuhat potentially prejudicial
evidentiary matters are not discussed in the proesehthe jury."Williston Farm
Equipment, Inc. v. Seiger Tractor, Inc., 504 N.W.2d 545 (N.D. 1993), citirfghark v.
Thompson, 373 N.W.2d 859 (N.D. 1985Jwyford v. Weber, 220 N.W.2d 919 (lowa
1974); and Annot, 63 A.L.R.3d 31Modern Satus of Rules asto Use of Motion in
Limineor Smilar Preliminary Motion to Secure Exclusion of Prejudicial Evidence or
Referenceto Prejudicial Matters (1975). The Advance Determination of Prudence

Application will not be tried before a jury, theoeé the motion should be denied.
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Applicants would have the court acc#jdliston Farm Equipment Inc. v. Steiger
Tractor, Inc. as authority for Applicants’ paraphrased princigke motion in limine is a
procedural tool to determine in advance of the ingglor trial) that certain evidence will
not be allowed in the recordWilliston in fact states plainly that a motion in liminefas
the purpose of excluding potentially prejudicialdance from a jury. Even where
evidence is excluded from a jury’s consideratitwat evidence may be admitted into the
record:

[T]he exclusion of evidence by a motion in limitk@es not dispense with the
need for the proponent of evidence to make an offeroof so the trial court can
consider the proffered evidence in the contexttbéoevidence presented during
trial.
Williston at 550 (citingTwyford v. Weber, 220 N.W.2d 919 (lowa 1974@orsuch v.
Gorsuch, 392 N.W.2d 392 (N.D. 1986); and Rule 103(a)(2PR.Ev. The role of the
Commission in this prudence proceeding is comparabthat of the trial court in a
bench trial. A motion in limine to exclude evideritom the court itself — in the absence
of a jury — should be denied. The Commission repetent to consider all evidence

presented according to the Rules of Evidence.

2. A Motion in Limine Should Only Be Granted Wherethe Evidence Is
Inadmissible for Any Purpose.

Where a motion in limine is appropriate, most fatleourts have adopted the
principle that the motion should only be granteceveithe evidence is inadmissible for
any purpose<ee, e.g., Command Cinema Corp. v. VCA Labs, Inc., 464 F.Supp.2d 191
(S.D.N.Y. 2006)jndiana Ins. Co. v. General Elec. Co., 326 F.Supp.2d 844 (N.D. Ohio
2004); andNoble v Sheahan, 116 F.Supp.2d 966 (N.D. Ill. 2000). The decisidnvhat

weight to attach to Intervenors’ testimony, whiasmot yet been filed, should lie with
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the Commission, according to its statutory autlydothold hearings. NDCC § 49-02-
02(5). Applicants have made assumptions aboutgh&ent of Intervenors’ testimony
without having seen it. Intervenors respond thairttestimony is admissible for
multiple reasons. If this court is to apply therooon federal standard for granting a
motion in limine, Applicants must show that Intemees’ testimony is inadmissible for
any purpose. Applicants have not attempted to nrsakl a showing.
3. Applicants Wrongly Characterize Intervenors’ Tegsimony As Irrelevant.
Applicants make an unjustified leap in declaringttNDCC § 49-02-23 renders
evidence on the projected costs of carbon reguilatielevant. Such language does not
appear in NDCC 49-02-23. Rather, the statute ifiesievidence that may in fact be
relevant and excludes it for policy reasons. Saigolicy decision, where it privileges
one state’s industries over another’s, faces semounstitutional challenges (see ## 5, 6,
and 7infra). Where the Legislature attempts to restricte@cative agency’'s powers by
barring relevant evidence, the Legislature alstet@s the separation of powers doctrine
(see #5infra).

4. Regulated Pollutants Under the Clean Air Act 0l970Represent
Internalized Costs of Business for Ultilities.

Although EPA has not yet promulgated regulationsesponse to the U.S.
Supreme Court’s characterization of £8% a regulated pollutant under the Clean Air
Act, the legal effect oMassachusettsv. EPA, 127 S.Ct. 1438 (2007), is to render £O
subject to the Clean Air Act of 1970. @@nitigation is therefore no longer an
environmental externality but a requirement of fatitaw. NDCC 8§ 49-02-23 defines
environmental externalities in part as “the allegedts of complying with future

environmental laws or regulations that have notogetn enacted.”
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The Clean Air Act is an environmental law enaated970. Section 202(a)(1) of

the Clean Air Act requires that the EPA Adminisbrat

publish, and ... from time to time thereafter reviadist which includes each air
pollutant--

(A) emissions of which, in his judgment, cause or Goute to air pollution
which may reasonably be anticipated to endangeiglbalth or welfare;

(B) the presence of which in the ambient air resuttsifnumerous or diverse
mobile or stationary sources; and

(C) for which air quality criteria had not been issumdore December 31, 1970,
but for which he plans to issue air quality criéeninder this section.

42 U.S.C. 8§ 7408(a)(1). The Act defines “air ptaht” to include “any air pollution
agent ..., including any physical, chemical ...sdabce ... emitted into ... the ambient air.”
8§ 7602(g). So-called “criteria” air pollutants thve Administrator’s list are the subject of
complex regulations that change on an ongoing Ifiasis state to state. From the time
any air pollutant is added to the Administrator&,lit is no longer an environmental
externality. Mitigation of EPA criteria air pollahts represents costs tlaa¢
“internalized in the cost of production or the metrkrice of electricity from a particular
electric resource”, in the language of NDCC § 49232 Intervenors’ testimony
regarding CQ mitigation is now therefore admissible even urtierterms of the statute.
The U.S. Supreme Court’s decision removes any titwalh CQ mitigation will
be a business cost internalized in the operatidigpStone 1. The question is not
whether this cost will be internalized, but how muke cost will be. This cost is, firstly,
not subject to the definition of environmental ertdities at NDCC 8§ 49-02-23, and
secondly, very relevant to North Dakota consumehs) will pay the price of C®
mitigation during the half century that Big Stomésllikely to operate. Intervenors’

testimony goes directly to this highly relevaneimalized cost of business.
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5. NDCC 8§ 49-02-23 Violates North Dakota’s Separatn of Powers Doctrine.

The North Dakota Constitution refers directly he tCommission at Art. V, 8§ 2,
which delineates the powers and duties of the @xechranch. The N.D. Supreme
Court has clarified its rule-making authority aihe significance of the separation of
powers among the three branches of state governwiesre admission of relevant
evidence is concerned:

That we possess the rule-making power does notithat we will never

recognize a statutory rule. We will recognize “staty arrangements which seem

reasonable and workable” and which supplementules we have
promulgated.... However, when a conflict arisesa statutory rule tends to engulf

a general rule of admissibility, we must draw timel The legislature cannot

repeal the Rules of Evidence or the Rules of Gividlcedure made pursuant to the

power provided us in [the Constitution].
City of Fargo v. Ruether, 490 N.W.2d 481, 482 (N.D. 1992). Under NDCC @36®-01,
the Commission operates its hearings accordiniggd\Nibrth Dakota Rules of Evidence,
which are established by the North Dakota SuprematC The Legislature has
attempted to exclude a broad set of relevant eeelélom Commission proceedings by
defining it as “environmental externality” evidenaed barring such evidence. This
statute overreaches the Legislature’s authority\aolktes the separation of powers
doctrine in two ways: (1) the statute bars releweadence, substantially altering the
basic principles of the North Dakota Rules of Evicie without reference to the
exclusionary principles defined at Rule 403; andli2 statute usurps the authority of the
Commission to make executive decisions as to whideace is relevant to a given
proceeding.

The Supreme Court further specifies the limitshef legislative prerogative to bar

admissible evidence:
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We give special deference to the Legislature whstatate governing
admissibility of evidence is part of a legislatidesign that essentially authorizes
and creates the item of disputed evidence. Withmupotential penalty of losing
an operator's license for refusing the screeniagj temay be doubtful whether a
police officer would have the power to compel averito submit to a roadside
screening test for alcohdlf. Sate v. Fasching, 453 N.W.2d 761 (N.D.1990)

This implied-consent feature BIDCC 39-20-14generates the evidence disputed
here and makes it admissible for only a limitedgmse. Under these
circumstances, we will give great latitude to thegislature in framing the
boundaries for admissibility of the evidence getextdy the legislative design.

Ruether at 484. The evidence at issue in this proceedingt, however, authorized or
created by the Legislature. On the contrary, ielevant economic data that is already
being used by other state Commissions, regiontd gavernment coalitions for the
reduction of greenhouse gas emissions, and magnnational corporations in their long-
term business planning. The statute does notifaler any established precedent for
deference to legislative interference with the RuéEvidence.
6. NDCC § 49-02-23 Violates the Dormant Commerce Claas

Application of NDCC § 49-02-23 to the Advance Detmation of Prudence
proceeding raises dormant commerce clause issaeththcanon of statutory
construction would have this tribunal avoid by waling the Commission to consider
Intervenors’ testimony. The dormant commerce @gushibits states from enacting
laws that “discriminate against or unduly burdeteistate commerceJonesv. Gale,
470 F.3d 1261, 1267 {8Cir. 2006). Such discrimination has been defiagd
“differential treatment of in-state and out-of staconomic interests that benefits the
former and burdens the lattetd. (quotingSouth Dakota Farm Bureau, Inc. v. Hazeltine,
340 F.3d 583, 593 fSCir. 2003),cert. denied, 541 U.S. 1037, 124 S.Ct. 2095, 158

L.Ed.2d 723 (2004)).
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When initially enacted, NDCC § 49-02-23 was apptlyentended to protect the
lignite industry from a competitive disadvantageasated with early carbon regulation
in Minnesota. Twelve years later, when the U.Sr8me Court has declared g&n air
pollutant, the statute creates an advantage faNdreh Dakota power industry in
violation of the dormant commerce clause. Thisumial must avoid an interpretation that
would result in the unconstitutionality of NDCC §-82-23.

7. NDCC § 49-02-23 Denies Carbon-Neutral Technolagg Equal Protection

To the extent that NDCC § 49-02-23 creates a fadsentage for high carbon-
emitting technologies in the ND regulatory enviramt) it creates a discriminatory
environment for carbon-neutral technologies likadvgenerated energy. Such a policy-
based bias for one industry (here, lignite) oveather (primarily wind) must survive a
rational basis tesHall GMC, Inc. v. Crane Carrier Co., 332 N.W.2d 54 (N.D. 1983). In
an environment where carbon regulation has becocegtainty, the rational basis for
privileging lignite over wind power — also the soerof significant economic
development — has become difficult to perceive. pBgsisting in enforcing this
discriminatory evidence standard, the state maygdeming itself to litigation from
carbon neutral power manufacturers, not to memegative publicity. With each
passing year it becomes harder to show that the staNorth Dakota has a significant
and legitimate interest in protecting its coal istly against a viable domestic wind
industry with far smaller environmental impacts anany economic benefits.

CONCLUSION
For the above reasons, the Intervenors respectiedjyest that the Hearing

Examiner refuse the Applicant’s Motion in Liminedadirect that Intervenors be allowed
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to introduce all relevant evidence in the Applioatfor Advance Determination of

Prudence proceeding before the Commission.

Dated: April 23, 2007
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Respectfully submitted,

Intervenors Dakota Resource Council and
Mark Trechock

oy (A L
Carrie La Seur, lowa Bar No. 18855
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Mount Vernon, |IA 52314
319.560.4729

John W. Breen Jr., ID No. 05492
717 Williams St.
Bismarck, ND 58501

Attorneys for Intervenors Dakota Resource
Council and Mark Trechock
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