Jeffcoat-Sacco, lllona

From: Derrick Braaten [derrick@svlawpartners.com]

Sent: Tuesday, December 22, 2009 1:43 PM

To: SupClerkofCourt@ndcourts.gov

Cc: Jeffcoat-Sacco, lllona; 'Mark Bring'; 'Kuntz, Dan'; 'Jana Linderman'
Subject: Joint Motion for Enlargement of Time in Case No. 20090360
Attachments: Joint Motion for Enlargement of Time in Case No. 20090360.pdf
Penny L. Miller

Clerk of the Supreme Court

Dear Ms. Miller:

Attached for filing in Case No. 20090360 is the parties’ Joint Motion for Enlargement of Time with exhibit. Please call
with any questions or if you have any problems with the attachment.

Thank you,

Derrick Braaten

SARAH VOGEL LAW FIRM, P.C.
222 North 4th Street

Bismarck, ND 58501-4004
Phone: 701-221-2911

Fax: 701-221-5842

NEW EMAIL AND WEB ADDRESS
derrick@svlawpartners.com

www.svlawpartners.com

PRIVILEGED ATTORNEY-CLIENT COMMUNICATION

This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act, 18 U.S.C.
Sections 2510-2521. This e-mail is confidential and may contain information that is privileged, attorney work product or exempt from disclosure
under applicable law. Recipients should not file copies of this e-mail with publicly accessible records. If you have received this message in error,
please immediately notify the sender by return e-mail and delete this e-mail message from your computer. Thank you.
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IN THE SUPREME COURT
- STATE OF NORTH DAKOTA
Supremas Court Case No.: 20090360

Buricigh County District Cowt No.: 08-8-C-2434-1
PSC Case Nos.: PU-06-481 and PU-06-482

DAKOTA RESOURCE COUNCIL
AND MARK TRECHOCK,

PUBLIC SERVICE COMMISSION,
OTTER TAIL CORPORATION,
AND MONTANA DAKOTA UTILITIES CO,,

Appelloes,

JOINT MOTION FOR ENLARGEMENT OF TIME

APPEAL FROM JUDGMENT ENTERED IN CIVIL NO. 08-8-C-2434-1 BY THE
BURLEIGH COUNTY MSTRICT COURT ON SEFTEMBER 17, 2009 DENYING
PRIOR APPEAL AND AFFIRMING COMMISSION

Dakota Resoures Counfl, Mark Trechock, fiie ND Public Service Commission, Otier Tall
Corporstion and Montana Dekota Utilities, by and through their attomeys, and pursusnt to
N.D.R.App-P. 26(b) hereby jointly move the Cowt to enlargs the time yresordbod by the rules for
Appeliants to file their brief n appeal, with subsequent brisfitg desdlines adjustod nosordingly.

Appellants’ briefis due on January 4, 2010, and Appellants have not previously esked for an
calargement of tims. The pasties exe jointly requesting an extension of time fir 175 days, whish Is
June 28, 2010,



In November of 2006, Otter Tail Camporation (“Otter Tall™) and Montana-Dakota Utilitics
Co. ("MDU”) spplied to the ND Public Service Commission ("PSC”) for advance doterminations of
prudence pursuxt tn ND.C.C. § 4905-16. The detaminstions were yequested for a coal-fired
electric gencrating plant at Big Stone, South Dakota (Big Stone II). Dakota Resource Council
(‘DRC") and Mark Trechook (*Trechook™) intervened, opposing the determination of prudence.
The PSC issuod its Findings of Fuct, Conclusions of Law, and Order on August 27, 2008, which,
inter alla, approved the requests from Otter Tail and MDU for edvance determinations of prudence.
The Findings of Fact, Concluafons of Law, and Order were appealed by DRC and Trechock to the
Burleigh County Distriot Cowst, end by Order dated August 19, 2009, Fudge Somna Anderson
affirmed the PSC’s Opder and denied the Appeal, Appellants subsequently brought this appeal, by
the Notice of Appeal filed November 25, 2009,

In September of 2009, Otter Tail annotmced its istent to withdraw from Big Stone 11, Later,
in November of 2009, MDU amnounced that Big Stono 11 would uot go forward. Although Otter
Tail and MDU have auncunced that Big Stane I will not go forward, the detennination of prudence
for the project is still valid and active. For this reason, Appellants have continued with thelr ntent
to prosecute this eppeal. Otter Tail, MDU, DRC and Trechock have, however, recantly negotisted a
stipulation related to the appesl, and ¢o the pradency determinations. (Sgsg Stipulation, Exchibit A,
attached), If the applications referenced in the Stipulation are granted by the PSC, Appellants have
agreed to voluntarily dismiss this appea), These applications, if granted, would resclve the oconcems
of Appellants, because they request & new determination from the PSC stating that the participation
by the applicants in ths Big Stons Il project is no longer prudent pursuant to N.D.C.C. § 49-05-16.

As such, all of the parties involved are making this Joint Motlon for Bnlsrgement of Time in
order to conserve judiclal resources and o avaid further litigation if possible. It is impoasible to



know exactly how Jong the proceedings will laxt in front of the PSC, but the parties heretn beliove
that if the requestod enisrgement of time is gramiod, and if the PSC grants the applications
refirenced in the Stipulation, that this appesl would be dismissed volumtarly prior to the end of the
enjarged tima period. Consequently, all pesties hereto respoctfully roquest an enlargement of time
for the above rosons,
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STIPULATION

WHEREAS, Dakota Resource Counci! and Mark Trechock have appealed the judgment
in South Central Judicial District for Burleigh County Civil No. 08-8-C-2434-1 affirming the
Order of the North Dakota Public Service Commission ("NDPSC") in NDPSC Case Nos. PU-06-
481 and PU-06-482; and

WHEREAS, Montana-Dakota Utilities Co. (“Montana-Dakota™), has filed an application
in NDPSC Case No. PU-09-_____ for a determination by the NDPSC that Montana-Daknta®s
continued participation in the Big Stone Il Generating Station is no longer prudent and Otter Tail
Power Company (“Otter T'ail™) intends to file a similar spplication within thirty (30) days of the
date of the Stipulation; and

WHEREAS, Dakota Resource Council and Mark Trechock intend to dismiss their appeal
from Civil No, 08-8-C-2434-1 if the NDPSC grants the applications of Montana-Dakota and
Otter Tail for a determination that their participation in the Big Stone Il Generating Station is no
longer prudent;

NOW THEREFORE; the undersigned hercby stipulate that if Otter Tail files an
application within thirty (30) daya of the date of this Stipulation, or such longer period as the
undersigned mutually agree, for a determination that its participation in the Big Stone II
Generating Station is no longer prudent and if tho NDPSC granta the applications of Montana-
Dakota and Otter Tajl for determinations that their participation in the Big Stone Il Generating
Station Is no longer prudent, then in that event Dakota Resource Council and Mark Trechook will
move to dismiss their appeal of Civil No. 08-8-C-2434-1 within 10 days of the issuance of the
last order of the NDPSC granting the above reforenced applications.

Dated effective as of December 21, 2009.

EXHIBIT

A




- . ——

PLAINS JUSTICE SARAH VOGEL LAW FIRM, PC
% Jana %&m; (ND 06470) — éck L. Braaten (ND 06394)
100 1* Street SW, Suite 201 222 N 4% Street
Cedar Rapids, IA 52404 Bismarok, ND 58501
Phone: (319) 362-2120 Phone: (701) 221-2911
Facmmle- (ass) 484-2373 Fecaimile: (701) 221-5842

) ingiustice.on: E-mail: derrick@svogeliaw.com
Anomeyvjbr Appdlantx Attornays for Appellants
MONTANA-DAKOTA UTILITIES CO. OTTER TAIL CORPORATION

1200 Wesi Century Avenue P.O. Box 496

Bismarck, ND 58503 Fergus Falls, MN 56538-0496
Phone: (701) 530-1016 Phomr (218) 998-7 152
Facsimile: (701) 530-1731 ‘ otte: on
E-mail: duy ' Atlomayfordpplla Omr Tail
Attornay for Appdlu Mmmma—Dakota Corporation

Utilities Co.



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

