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STATEMENT OF ISSUES

1. Was Minnesota Grain Inc. operating in violation of North Dakota law by

purchasing grain from Brotens out of its East Grand Forks facility?

2. If so, was condition two of Hartford Fire Insurance Bond No.

41BSBBL3293 triggered?

ARGUMENT

3. Appellants Jim Broten, Eric Broten and Broten Farms ("Brotens") hereby

submit this Petition for Rehearing which is limited to one issue only: whether

Minnesota Grain, Inc. (the principal of the Hartford Fire Insurance Bond No.

41 BSBBL3293 and the licensee of the Rhame, North Dakota warehouse)

violated state law by purchasing Brotens' grain in North Dakota for shipment to

its facility in East Grand Forks without a facility-based or roving grain buyer's

license, and therefore violated a condition of the bond.

4. Mindful of the admonition of this Court that Petitions for Rehearing are

rarely granted, and should be rarely attempted, this Petition does not challenge

the court's rejection of Brotens' primary argument that they were "non-credit

sale receipt-holders of the insolvent warehouseman." Decision, pages 7 - 11.

Similarly, Brotens do not challenge the bottom line conclusion of the Court that

"The language of the bond covers the principal, Minnesota Grain, for

obligations incurred as operator of the Rhame warehouse doing business in

North Dakota." Decision, p. 11. While Brotens disagree with those conclusions

for the reasons state in their prior briefs, the focus of this Petition lies elsewhere.
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5. This Petition requests the Court to address Brotens' secondary argument that

if the purchases in question were not made as part of the "doing business"

authority of the Rhame warehouse, the bond is nonetheless triggered because

the purchases by Minnesota Grain, Inc. through its East Grand Forks facility

were illegal and in violation of state law because Minnesota Grain, Inc. was not

separately licensed as a facility-based or roving grain buyer under Chapter 60-

02.1.

6. This secondary argument was made in the alternative at both the trial court

and on appeal. See, Docket No. 19, Broten's August 7, 2007 Objection to

Approval and Adoption of Report and Recommendation of Trustee and Brief in

Support of Objection, pp. 10-14, arguing that Minnesota Grain was either acting

under the umbrella of its North Dakota warehouse license, or was buying

illegally as an unlicensed roving grain buyer, but that the bond was in either

case triggered; see also, Appellants' Reply Brief, Section III , captioned

"Minnesota Grain Inc. Violated North Dakota Law by Operating as an

Unlicensed Grain Buyer and as a Result the Bond Conditions Are Triggered",

Par. 13-22. However, the Court did not address this argument in its October 22,

2008 decision.

7. Accordingly, the Brotens respectfully request that the Court review

N.D.C.C. 60-02-09(4)(b)' and the second conditions of the bond.

8. N.D.C.C. §60-02-09(4)(b) states:

1 The Court's excerpted only subsections 3, 5, and 6 of §60-02-09 in its decision at pp.
8-9.
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Before any license is issued to any public warehouseman
under this chapter, the applicant for such license shall file a
bond with the commission which shall:

4. Be Conditioned:
...
b. For compliance with the provisions of

law and the rules of the commission relating to the storage
and purchase of grain by such warehouseman.

9. The second condition of Bond No. 41 BSBBL3293 2 contains virtually the

same language as §60-02-09(4)(b):

"The conditions of this obligation is as follows: if the
PRINCIPAL shall ... (2) comply with the provisions of law
and the rules of the North Dakota Public Service
Commission (Commission) relating to the storage and
purchase of grain by a warehouseman ... ."

10. The Court has already found that under the definition of "warehouseman",

Minnesota Grain of Eagan, Minnesota was the warehouseman. See Decision,

Par. 2, and N.D.C.C. 60-04-01(5) (a "warehouseman" is "the person owning or

operating a public warehouse which is located or doing business within this

state.") It is incontestable that the licensee on the license and all renewals was

the corporate entity "Minnesota Grain, Inc." See Appendix, 134-141.

11. The Court has also found that Minnesota Grain's facility in East Grand

Forks was neither licensed or bonded as a warehouse in North Dakota.

Decision, Par. 2.

12. N.D.C.C. Chapters 60-02 and 60-02.1 comprehensively regulate grain

buying in North Dakota. The Court has ruled that the Brotens' sales of barley

were not made "by" or "in" the Rhame warehouse. It has also ruled that

2 This condition was not excerpted or discussed in the decision. The text of the bond is
at pp. 24-27 of the Appellants Appendix. For the court's ease of reference, the first page
of the bond is reproduced as an attachment to this Petition.

3



Brotens' sales did not fall under the "doing business" clause of the definition of

a grain warehouse under Chapter 60-02.

13. Because the Court has ruled the purchases of the Brotens' grain were not

under the warehouse license, then these purchases must have been under some

other authority in order to be legal, or, they are illegal. As explained below,

these purchases were illegal.

14. Section 60-02.1-01(6) defines "grain buyer" as "any person, other than a

public warehouseman as defined in chapter 60-02, who purchases or otherwise

merchandises grain for compensation." This court has previously determined

the Brotens' barley was not purchased by Minnesota Grain Inc. by or through

the licensed warehouse in Rhame, which was the only licensed warehouse of

Minnesota Grain, Inc. in North Dakota under Chapter 60-02. Since Brotens'

barley was sold to Minnesota Grain, Inc. at its East Grand Forks facility, the

question is, was Minnesota Grain, Inc. through its East Grand Forks facility "a

person ... who purchases or otherwise merchandises grain for compensation" in

buying Brotens' barley? Only one answer is possible. If Minnesota Grain Inc.

purchases were through its East Grand Forks facility, it is therefore a "grain

buyer" squarely within the definition of §60-02.1-01(6) and the scope of chapter

60-02.1.

15. Chapter 60-02.1 provides that a facility-based or roving grain buyer who

buys grain in North Dakota must have a grain buyers license. See, N.D.C.C. 60-

02.1-07, Grain buyer license -- How obtained -- Fee -- Financial statement.

("Grain buyers must obtain an annual license from the commission").

4



16. Chapter 60-02.1 also provides various penalties for violation of the chapter,

ranging from an infraction to a class A misdemeanor. Petitioners do not know

which of the various penalties apply in light of the failure of the PSC to bring

any enforcement action against Minnesota Grain, Inc. or its principals, but it is

clear that failure to obtain a license in the first instance is at least an infraction

pursuant to Section 60-02.1-13.

17. From facts drawn from the PSC's brief and the court's own decision, it is

established that Minnesota Grain, Inc. was not licensed as a facility based or

roving grain buyer under Chapter 60-02.1. The Public Service Commission

advised the court that "Nile East Grand Forks facility could have been licensed

and bonded in North Dakota as a roving grain buyer under chapter 60-02.1 but

Minnesota Grain, Inc. never applied for a North Dakota roving grain buyer

license to authorize it to purchase grain in North Dakota through its East Grand

Forks facility." PSC Brief, p. 9. The court observed "there is no evidence that

Minnesota Grain was licensed as either a facility-based or roving grain buyer in

North Dakota." Decision, Par. 24.

18. Given the factual and legal predicates in the foregoing paragraphs, it is plain

that Minnesota Grain Inc. violated N.D.C.C. 60-02.1 by purchasing Brotens'

grain without a valid grain buyers license, and thereby violated the laws of the

state of North Dakota regarding purchase of grain by a warehouseman.

19. The bond issued by Hartford to Minnesota Grain is attached to this Petition.

See also Appellees Appendix, p.24. It states: "The conditions of this obligation

is as follows: if the PRINCIPAL shall ... (2) comply with the provisions of law
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and the rules of the North Dakota Public Service Commission (Commission)

relating to the storage and purchase of grain by a warehouseman ... ."

20. Here, Minnesota Grain, Inc. - that was both the warehouseman and principal

of the bond - operated illegally in North Dakota by purchasing grain from

Brotens without a grain buyers license and it failed to pay for such illegally

purchased grain. It has failed to comply with the provisions of law and the rules

of the PSC relating to the purchase of grain by a warehouseman since these

purchases did not arise out of the licensed and bonded warehouse at Rhame.

The conditions of the bond are plainly triggered. When the bond conditions are

triggered, the bond proceeds must be paid to the trust fund and paid out to

claimants injured by Minnesota Grain Inc.'s failure to pay for North Dakota

grain.

21. The conclusion of the court that "Brotens were not entitled to payment from

the trust fund established under N.D.C.C. 60-04" is in error. This Petition for

Rehearing should be granted and directions issued for appropriate relief.

CONCLUSION

22.	 Because this Court's decision did not address the violations of North Dakota

law by Minnesota Grain, Inc., and the resulting violation of condition two of

Hartford Fire Insurance Bond No. 41BSBBL3293, Petitioners respectfully

request that this Court restore the case to the calendar for reargument on these

issues.

Word Count: (1605 — 22 Par. #s =) 1583
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Dated this 4 th day of November, 2008.

Sarah Vogel
SARAH VOGEL LAW FIRM, P.C.
Attorneys for Appellants
222 North 4th Street
Bismarck, ND 58501-4004
Phone: 701-221-2911
Fax: 701-221-5842

/s/

Sarah Vogel (ID #03964)
Derrick Braaten (ID #06394)
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