00T-15-2007 MON 11:14 A FAX NO.

RINKE NOONAN

AT T g R N ([ Y 8 AT L oA w

BUITE 304, US BANK FLAZA, P. O Bnx 497
1015 W, 51, GERMAIN STurgT
57, CLOUD, MINNEBOTA H06202-1407
TLLFPHONE 320-251-0700, Fax J2D-GLE-IGCO0
CEMAIL! MAILPRNDON,COM
WWWwW.ANOON.COM

P, 02/11

ECELVYE[p

OCT 15 2007

Oclober 15, 2007

Thomas D. Kelsch

Todd Kranda

Kelsch, Kelseh, Ruff & Kranda

PO, Box 1266

Mandan, ND 58554-7266

SENT VIA FAX NQ. 701-663-9810 AND
U.5. MAIT,

Administrative Law Judge, Al Wahl
Office of Administrative Hearing
1707 North 9" Street

Bismarck, ND 58501

SENT VIA FAX NO 701-328-3254 AND U.85.

Re:  TransCanada Keystone Pipeline, LP

NO PUBLIC SERVICE COMMISSION
KEVIN CRAMER

William Binek

Patrick Fahn

Public Service Commission

State Cupitol

600 East Boulevard, Department 408
Bismarck, NI 58505-0480

SENT VIA FAX 701-328-2410 AND 1].8,
MAIL

Exccutive Secrctary

Public Service Commission

State Capitol

600 East Boulevard, Department 408
Bismarck, ND 58505-0480

SENT VIA FAX 701-328-2410) AND U.S,
MATL

Casc No, PU-06-421 and Case No. PU-07-152

Our Xile No, 20555.001

Gentlemen;

Lnelosed and served upon you please find Intervenors® Post Tlearing Brief.

Rnclosure

ce:  Lynn Wolff
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BEFORE THE PUBLIC SERVICE COMMISSION
O THE STATLE OF NORTI1 DAKOTA

TransCanada Keystone Pipeline, LI Case No. PU-06-421

30-Inch Crude OQil Pipeline/Cavalier (o Sargent
Countices Siting Application

POST IIEARING BRIEFR
October 15, 2007

IR INTRODUCTION

A hearinp was held af the Public Service Conmmission Office in Bismarck, NID on
September 5 and 6, 2007, with respect to ihe application for a Route Permit and Cortridor
Cerlificate by TransCanada Keystone Pipeline, LP (“Keystone”), Attorncys Nicholas R, Delancy
and Gary R. Leistico from the Rinkc Noonan law firm appearcd on behall of the Dakota
Resourece Council, Ramona Klein, Merle and Linctte Kratochvill, Janie and John Capp, and Mark
Novak (“Intervenors”), Other appearances were noted on the record. Inlervenors submit this
Post-ITcaring Briel with respect to Keyslone’s alorementioned applications and seeks the PSC’s
denial of the same.

Il.  LAWAND ARGUMENT

The proposed Keystone Project presents significant environmental risks, Keystone hired
DNV Cousulting of Houston, TX 1o perform and prepare a Frequency-Volume Study (“Study™)
of the Kcystone pipeline. Se¢ Exhibit [-1. The Study examined the risk of a pipelinc leak and
the related volume of oil that may be relcased as a result. Id. According to the Study, a
significant leak in the pipeline will occur every seven years. [d. at Exceutive Swinmnary.

Approxiwately 53.5% of spills that occur in pipelines are the result of small holes (pin holcs).
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1d. at Exccutive Summary. One ol the most common causes for leaks is comrosion. 1d at 24.
87% of the leaks caused by cotrosion will be small (pin hole) leaks. Id. at 10,

Just because a leak is referred to as a small (pinhiole) leak, does not mean that an
insignificant amount of oil would be released. The amount of oil that would spill out of a small
(pinhole) hole is relative 1o the amount of product passing through the pipeline. Also, the
amount of time thal would pass prior to shulling down the necessary valves fo isolate a leak
depends on Lhe time it takes to detect the leak. Id. Non-reported causes are those which oceur
without any person present 1o wilness and/or report the cvent. Id. at 19, For example, o
cortosion leak is not normally related to the presence of people who might observe it, Thus, the
leak dctection system and other surveillance is the only means of leak deleciion for these non-
reporled causes. Jd. DNV’s Siudy contains a table which outlines the amount of time necessary
to detect and verify leaks from non-reported causes using their leak detection system and

surveillance, 1Below is a duplication of Table 5.2 (rom the DNV Consulting Study:

Detcction and Verification Isolation
J.eak Rate Below Ground Pipe Above Ground Pipe | Time for RGV to Close
Less than 90 days 14 days 2.5 min
1/15%
1.5% 138 min 138 min N 2.5 min
15% 18 min 18 min 2.5 min
50% 9 min 9 min 2.5 min

See Exhibit I-1, at 19. (Emphasis added),
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Because the Keystone pipeline is a below ground pipe, with the cxeeplion of a few ateas
near and/or around purup stations, leaks that are Jess than 1.5% of the total volume, will take up
{0 90 days fo deiect. Id. at 19. The Keyslone Project will be transporting 435,000 barrcls per day
(“bpd™) through the pipeline, with plans (o expand the project (o0 591,000 bpd. 1d. at Txecutive
Summary. As such, a 1% leak, which would take up to 90 days to detect, would result in 4,350
to 5,910 barrels per day leaking out of the pipeline. See Exhibit 1-1 & Transcript, pg. 467.
The problem this presents is the fact that the pipeline is in close proximity to many North Dakota
natural resources, including but not limited to multiple streams, rivers, and underground aquifers.

Since a 1% leak will take 90 days o detect, that means the pipeline, prior 10 discovery,
could leak up to a total of 391,500 bawels of crude oil when (ransporting 435,000 bpd and up to
531,900 total barrels when the pipeline is transporting 591,000 bpd. There are 42 gallons in a
barrel of erude oil, which puts into harsh perspective the amount of oil that could contaminate
North Dakota land, water and other natiiral resources. As noted i the DNV Study, there is a
likelihood of a leak greater than 50 barrcls once every seven years. See ¥xhibit 1-1 at Execulive
Summary & pg. 23.

The crude oil poses a significant risk to the environment and private/public water
supplies. According to Hcidi Tilquist’s testimony, the crude oil consists of a multitude of
various pollutants, including various hydrocarbons, aromatic hydrocarbons, the compounds
found in the BTEX (benzene, toluene, ethy] benzene, xylenc), PAH’s, poly aromatic
hydrocarbons, and other trace elements. See Transeript, pes, 323-24, The crude oil also
coniains pickel, vanadium, and benzene, Id, Water becomes toxic with the existence of thesc
pollutants and trace clements in the parts per billion range. For example, benzenc s toxic at a

Phueohen 15, 2007.C2007 1010
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level at 005 parts per billion. 1d. at 323-325. Ms. Tilquist did not 1ake into account the fact that
privalc wells exist in close 'proximil_y to the pipeline and have a risk of contamination from a
leak. Id. at 342,372. In fact, there was no analysis of the location of private wells and the
refative risk of contamination, urthermore, the only detailed risk assessment that was
completed was on sections of the pipetine totaling 8.1 miles, despite the fact that the pipeline will
cover 218 miles in North Dakota. Jd. at 37[-2. This risk assessment is clearly lacking and
stmply disvegards a number of North Dakota cilizens and their private drinking water supplics
near Keystone’s Project.

Deteciion is a problem and the DNV Study makes that clear. DNV was specifically hired
10 do au analysis of the frequency of leaks and the volume of crudc oil that may be released
during those feaks. DNV is an independent third-party and their report should be considered
credible and rcliable. Id. at 470. Beidi Tilquist acknowledged that DNV Consulting is the expert
when il comes to leak detection capabilitics and the {requency and volume of spills. 1d. at 331-3.
Despite the fact Keystone “believes™ it will be able o detect the small leaks visually, this
pipelinc is located in rural North Dakota where there is not an abundance of people prescnt to
notice ot idenlifly pipeline failures. Moreover, while Keystone plans to do patrols for the visual
inspection of the pipcline route, these patrols arc limited, as will be discussed further below.

Since the smaller leaks and most cotumon leaks cannol be detected by the computer
system in a limely manner, Keystonc must rely on other means which are insufficient at best.
Ms. Kothari, who testified on behalf of Keystone, claimed that corrosive type leaks could be
detected [rom internal inspection of the pipeline. See Transcript at pg. 418. [owever, Ms.

Kothart indicated that inlernal inspections would be done per DOT regulation, Id. at 419-20.

IDnber 15, 7007 C2007 10 10
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Internal inspection of the pipeline per DOT regulations require internal inspections only once
every five years. 1d. at 419. This is clearly not oflen enough when considering the magnitude of
oil that would leak from cven a 1% leak on a daily basis. When Ms. Kothari was asked how
Keystone would delect a small (pinhole) leak in the pipeline, she deferred any and all lcak
detectlion questions to Brian Thomas, despite her previous testimony that a leak would be
dgtccted early on, Id. at 420,

Pipeline safety regulations require that patrols be done only 26 times a year (averaging at
two week intervals), but not exceeding intervals of three wecks. Id. at pp. 14 citing 49 C.Y.R. §
195.412. Keystone anticipates that it will conduct patrols cvery two weeks, which leaves as
many as 14 days {or a small pipeline failure to go vndetecied and loak significant amounts of oil
everyday, Thal assumes that the patrol would actually detect the leak. Therc is no evidence that
a small leak, no matter how long it has been in existence, will be detecled by a patrol.

Brian Thomas, who testified on behalf of Keystonc, indicated that when dealing with
leaks below the 1,5% threshold, the detection of the leak is dependent upon site specific
circumstances, Sce Transcript, pg. 440. Those leaks will not gencrate automatic alarms to the
conlrol center operator and the computer system may not detect a leak as small as 1%. 1d. at 440,
461. Mr. Thomas also indicated that Keystone has not prepared an emergency response plan for
its pipcline system. Id. at 442, All questions regarding leak detcction, frequency and volume of
leaks were deferred to Brian Thomas., However, Mr. Thomas indicated he is only “somewhad
familiar” with the DNV Study. 1d. at 459,

When it comes (o small (pinhole) leaks, Keystone would be relying more upon direct
obscrvation methods such as ground patrols and aerial flights, which arc periodic at best. Mr.
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Thomas indicated that he has no personal experience with being physically on sitc in an arca
where therc was a small leak and/or the actual visual detection of that small leak. Id. at 464.
While Mr. ‘Thomas contends that a small leak would eventually rise (o the surface for purposes of
visual detection, he does not have an opinion hor has he donc any analysis as to how much oil
would necd 1o leak before a leak could be detceted visually at the surface. Id. at 464-465. There
also will be no ground crews walking the right-of-way 1o look for leaks, except in “sensilive
arcas”, which would be limited to more populated areas. Id. at 471, Of course, Mr. Thomas was
unable to identify on the record the specific Jocation of these sensitive areas and/or what portion
of ihe 218-mile pipeline would be considered a sensitive arca for purposcs of on the ground
inspections, fd.

This pipeline is buried more than four feet underground and there is no credible cvidence
that the oil would rise to the surface so as to be visually detected. In fact, the only written report
which identifies the time necessary to detect a small leak (the most common type of leak under
1.5%) in the pipeline is the DNV Study, The Study identifies 90 days as the time required to
identify such, without any qualifications, conditions or exceplions.

It is important to reiteratc that when a leak is referred to as “sinall” that is in no way
indicative of the amount of oil that would spill. The volume of a spill is ticd to detection and the
{ime necessary 1o shut down the pipeline aficr detection and verification of a leak. There are
extreme volumes of oil being transported through this pipe, so cven a very small percentage leak
results in cxtrome daily discharges into the environment, Keystone does not have the proper
safcguards in place and has not done a complete analysis of the risks to the North Dakola citizens
and the environment.
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Tor the aforementioned reasons, Keystone’s applications should be denied. Alternatively,
if the PSC endorses Keystone's Project, it should place a number of conditions on the Project;
conditions and/or promises that were made on the record in support of Keystone’s applications.
Mr. Gray festificd that Keystone would commit to compensating the landowners for any damagoes
related to the mixing of topsoil. 1d, at 265-266. According to Ms. Kothari, if oil were to Jeak
from the pipeline because of farm equipraent or other equipment contact with if, Keystone would
be take responsibility for the damage. 1d. at 423, Ms, Kothari indicated that normal farming
practices would not impact the pipeline and (hat the pipeline is designed inherently to manage
any sot{ of stresscs with equipment crossing over the pipeline. Id. at 422.

Mr, Thomas represented 1o the PSC that in the event that a leak were to affect a private
individual’s well, that Keystone would find an altcrnate source of water [or that individual and
also devclop a mitigation plan to mitigate the well contamination while maintaining an allernate
supply of water for the landowner. 1d. al 456-457, 473.

. CONCLUSION

Tor the foregoing reasons, Keystonce’s Applications for a Route Permit and a Corridor
Cerlificate should be denied.

Alternatively, i the PSC grants the Applications, the {ollowing conditions shonld be
attached to the Permit and Corridor Certificate:

() That any damage that occurs as a result of soil disturbance on a persons property
is paid for by Koystone and any necessary allorney {ecs necessary for a landowner {o recover ils
damages related to Keystone’s soil disturbance shall be paid by Keystone;

(2)  That no person should be held responsible for leaks o a pipeline that occur us a

POcwber 15,2007 2007 10 )0
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result of farming practices over the top of or near the pipcling; and

(3)  Thatin the cvent a person’s well is contaminated as a result of the pipeline

operalion, that Keystone pay all costs associated with finding and providing a permanent, clean

watet supply and any other related damages, including but not limited 10 any conscquences,

medical or otherwise, related {o watcr contamination,

Dated; _[Q/JS_%_H_*, 2007.
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Respectfully Submitted,

RINKE-NOQNAN

By / .
aryR. Leistico, 705716
Nicholas R. Delancy, #06198
Attomeys for Intervenors
300 US Bauk Plaza Building
1015 West St. Genmain St,
P.0. Box 1497

St. Cloud, MN 56302-1497
(320) 251-6700
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STATE OF MINNESOTA )
) AFFIDAVIT OF SERVICE BY FACSIMILE
COUNTY OF STEARNS ) AND U.S. MAIL

The below signed, being duly sworn, slates that on the 15" day of October, 2007, I served
the Post-1lcaring Brief on the following individuals:

Thomas D. Kelsch William Binek

Todd Kranda Public Service Commission

Kelseh, Kelsch, RufT & Kranda State Capitol

PO. Box 1266 600 East Boulevard, Dopartment 408

Mandan, ND 58554-7266 Bismarck, ND 58505-0480

SENT VIA FAX NO. 701-663-9810 AND SENT VIA FAX 701-328-2410 AND 1J.S,

U.S. MAlI, MAIL

Administrative Law Judge, Al Wahl Exceutive Secretary

Office of Administrative Hearing Public Service Commission

1707 North 9" Street State Capitol

Bismarck, ND 58501 600 East Boulevard, Department 408

SENT VIA FAX NO 701-328-3254 AND Bismarck, ND 58505-0480

U.S. MALL SENT VIA FAX 701-328-2410 AND 1.5,
MAIL

by mailing to them copics thereof, enclosed in an envelope, postage prepaid, and by depositing
same in the post office at St. Cloud, Minncsota, directed to said attorneys at the addresses ahove,
and by faxing to the facsimile numbers listed above, the last known facsimile numbers and
addresses of said attorneys.

Subsctibed and sworn Lo belore me
1.11i75"‘ day of October, 2007

iolary Public N

i BUSAN M. NELSON
ﬁ—ﬂ NOTARY PLIBLIG - MINNESOYA
. My Commission Expiren Jan. 31, 2010
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RINKE NOONAN

Attorneys at Law

Suitc 300, US Bapk Plaza, P.O. Box 1497
1015 West St, Germain Street, Suife 300
St. Cloud, Minnesota 56302-1497
Telephone 320-251-6700, Fax 320-656-3500
WebSite: http://www.rnoon.com

Date: Oclober 15, 2007
FACSIMILE COVER PAGE

TRANSMITTED TO: Thomas D, Kelsch, Todd Kranda, William Binek, Patrick Fahn, Administrative
Law Judge, Al Wahl, Executive Sccretary

FACSIMILE/TELECOPIER NO. 701-663-9810 , 701-328-2410, 701-328-3254, 701-328-
2410

TRANSMITTED BY: Nicholas Delaney Fax: (320) 656-3500
OUR FILE NUMBER: 20555.001

MLSSAGE:

The information contained in this facsimile message is attorney privileged and con(idential
information intended only for the use of the individual or cutity named above. If the rcader of
this message is not the intended recipient or the employec or agent responsible to dcliver to the
intended recipient, you are hereby notified that any disscmination or copying of this
communication is strictly prohibited. I you have received this communication in ctror, please
immcdiately notify vs by telephone and rcturn the otiginal message to us at the above address
via the U.S. Postal Service. We will immediately reimburse you for postage.

TOTAL PAGES TRANSMITTED: A total of _U_ pages, including this cover page, are
transmitted. 1{ all pages are not received, call Brandi at once (320) 251-6700.

Original Willl'ollow
Sending;



