
NORTH DAKOTA LEGISLATIVE COUNCIL
Tentative Agenda

ADMINISTRATIVE RULES COMMITTEE
Monday, December 15, 2008

Roughrider Room, State Capitol
Bismarck, North Dakota

771, 	 raca.

10:00 a.m. 	 Call to order
Roll call
Consideration of the minutes of the previous meeting

10:05 a.m. 	 Presentation by a representative of the Geological Survey regarding uranium mining
rules carried over from the September 2008 committee meeting

10:15 a.m. 	 Comments by interested persons in attendance
10:25 a.m. 	 Committee discussion and directives
10:30 a.m. 	 Presentation by a representative of the State Department of Health regarding

January 2009 rules of the department
10:45 am. 	 Presentation by a representative of the Insurance Commissioner regarding

January 2009 rules of the commissioner
11:00 a.m. 	 Presentation by a representative of the State Board of Pharmacy regarding

January 2009 rules of the board
11:15 a.m. 	 Presentation by a representative of the Public Service Commission regarding

January 2009 rules of the commission
11:30 a.m. 	 Presentation by a representative of the Department of Human Services regarding five

sets of January 2009 rules of the department
12:15 p.m. 	 Committee discussion and directives
12:30 p.m. 	 Adjourn
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ADMINISTRATIVE RULES COMMITTEE MEETING

The Legislative Council's Administrative Rules Committee reviews all rules recently adopted by
administrative agencies. The committee will hold its next meeting on Monday, December 15, 2008, in the
Roughrider Room, State Capitol.

You are invited to appear before the committee and describe the procedure followed by the Public
Service Commission in adopting the rules published in the January 2009 supplement to the North Dakota
Administrative Code.

You are tentatively scheduled to appear before the committee at 11:15 a.m. Enclosed is a copy of
the agenda for your reference. If you or a representative are unable to appear at that time, please notify
me as soon as possible.

With respect to the rules published in the January 2009 supplement, the committee is interested in and
would like you to testify before the committee concerning the following matters:

1. Whether the rules resulted from statutory changes made by the Legislative Assembly.
2. Whether the rules are related to any federal statute or regulation. If so, please indicate whether

the rules are mandated by federal law or explain any options your agency had in adopting the
rules.

3. A description of the rulemaking procedure followed in adopting the rules, e.g., the type of public
notice given and the extent of public hearings held on the rules.

4. Whether any person has presented a written or oral concern, objection, or complaint for agency
consideration with regard to these rules. If so, describe the concern, objection, or complaint and
the response of the agency, including any change made in the rules to address the concern,
objection, or complaint. Please summarize the comments of any person who offered comments at
the public hearings on these rules.

5. The approximate cost of giving public notice and holding any hearing on the rules and the
approximate cost (not including staff time) of developing and adopting the rules.
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6. An explanation of the subject matter of the rules and the reasons for adopting those rules.

7. Whether a regulatory analysis was required by North Dakota Century Code (NDCC) Section
28-32-08 and whether that regulatory analysis was issued. Please provide a copy.

8. Whether a regulatory analysis or economic impact statement of impact on small entities was
required by NDCC Section 28-32-08.1 and whether that regulatory analysis or impact statement
was issued. Please provide copies.

9. Whether a constitutional takings assessment was prepared as required by NDCC Section
28-32-09. Please provide a copy if one was prepared.

10. If these rules were adopted as emergency (interim final) rules under NDCC Section 28-32-03,
provide the statutory grounds from that section for declaring the rules to be an emergency and the
facts that support that declaration and provide a copy of the Governor's approval of the emergency
status of the rules.

Please provide the committee with written testimony.

Enclosed is a copy of the January 2009 rules of the Public Service Commission in the form they will be
presented to the committee at the meeting. The page numbers should be used as references for the
committee because commi mbers will have pages with the same numbering. Please contact this

ce if you have any 	 sti
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JANUARY 2009

CHAPTER 69-05.2-08

69-05.2-08-08. Permit applications - Permit area - Vegetation and land
use information.

1. The application must contain the following premining vegetation
information:

a. A map or aerial photograph at a scale of 1:4,800 that delineates
the existing mapping units within each premining land use. The
mapping units for different land use categories are:

(1) For cropland, each soil mapping unit.

(2) For tame pastureland, each soil mapping unit.

(3) For native grasslands, each fange ecological site. The soil
mapping unit in each fange ecological site must also be
delineated.

(4) For woodland, each woodland type, i.e., trees, tall shrubs,
and low shrubs.

(5) For fish and wildlife habitat, each vegetation type as further
specified in subparagraphs a, b, and c.

(a) For woodland, each woodland type, i.e., trees, tall
shrubs, and low shrubs;

(b) For wetlands, wetland classes based on ecological
differentiation as set forth in Classification of Natural
Ponds and Lakes in the Glaciated Prairie Region
(United States department of the interior (1971)) or
other approved classification system.
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(c) For grasslands (native or introduced), each soil
mapping unit.

(6) For shelterbelts, the entire planting.

b. For each land use, a comprehensive species list of higher plants
and identification of any species of rare, endangered, poisonous,
or noxious plants, developed by a thorough reconnaissance of all
mapping units.

c. A description of each mapping unit delineated under subdivision a.
This description must include:

(1) The acreage [hectarage] of each mapping unit for each
surface owner within the permit area.

(2) An assessment of the productivity of cropland, tame
pastureland, and native grassland based on published
data, historic data, or quantitative data.

(3) Natural resource conservation service fange—eend4tien
similarity index in percent for native grassland.

(4) A detailed description of number and arrangement of trees
and shrubs, probable age of trees, height of trees, and
characteristics of understory vegetation for woodland and
fish and wildlife habitat where woodland is the vegetation
type.

(5) A detailed description of community structure, assemblages
of plant species, water conditions, and size for fish and wildlife
habitat where wetlands are the vegetation type.

(6) A description of number and arrangement of trees and
shrubs, length and number of rows, and associated plant
species for shelterbelts.

(7) When required for the proposed success standard, a
quantitative assessment of applicable vegetation parameters
using methods approved by the commission.

d. A detailed narrative describing the nature and variability of the
vegetation in each mapping unit and land use category, based on
a thorough reconnaissance and qualitative assessment.

2. When the methods selected for subdivision g of subsection 6 of section
69-05.2-09-11 require the use of reference areas:
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a. The number of reference areas proposed must be sufficient to
adequately represent the permit area.

b. The location, approximate size, and boundaries of all proposed
reference areas must be located on a map of sufficient scale to
accurately show the field location of each. The boundaries of the
mapping unit in which the reference area is located must also be
delineated.

c. The permittee shall demonstrate that the proposed reference
areas adequately characterize the relevant mapping units which
they propose to represent. This demonstration must be done
according to methods approved by the commission.

3. The application must contain, in addition to materials satisfying
subdivision a of subsection 2 of North Dakota Century Code section
38-14.1-14:

a. A map and supporting narrative of the uses of the land existing at
the time the application is filed. If the premining use of the land was
changed within five years before the anticipated date of beginning
the proposed operations, the historic use must also be described.

b. A narrative of land capability and productivity, which analyzes the
land use description under subdivision a in conjunction with other
environmental resources information required under this chapter.

4. The application must contain a narrative description which includes
information adequate to predict the potential for reestablishing
vegetation on all areas to be disturbed.

History: Effective August 1, 1980; amended effective June 1, 1983; May 1, 1990;
June 1, 1997; January 1. 2009.
General Authority: NDCC 38-14.1-03
Law Implemented: NDCC 38-14.1-14, 38-14.1-24
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CHAPTER 69-05.2-10

69-05.2-10-03. Permit applications - Criteria for permit approval or
denial.

1. The commission will not issue the permit if any surface coal mining
and reclamation operation owned or controlled by either the applicant
or by any person who owns or controls the applicant is currently in
violation of any law or rule of this state, the Surface Mining Control and
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201
et seq.], or any law or rule in any state enacted under federal law or
regulation pertaining to air or water environmental protection, incurred
in connection with any surface coal mining and reclamation operation,
or if any of the following are outstanding:

a. Delinquent civil penalties under North Dakota Century Code
sections 38-12.1-08 and 38-14.1-32, the Surface Mining Control
and Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30
U.S.C. 1201 et seq.], or any law or rule in any state enacted under
federal law or regulation pertaining to air or water environmental
protection, incurred in connection with any surface coal mining
and reclamation operation.

b. Bond forfeitures where violations upon which the forfeitures were
based have not been corrected.

c. Delinquent abandoned mine reclamation fees.

d. Unabated violations of federal and state laws, rules, and
regulations pertaining to air or water environmental protection
incurred in connection with any surface coal mining and
reclamation operation.

e. Unresolved federal and state failure-to-abate cessation orders.

f. Unresolved imminent harm cessation orders.

2. If a current violation exists, the commission will require the applicant or
person who owns or controls the applicant, before the permit is issued,
to:

a. Submit proof that the violation has been or is being corrected to the
satisfaction of the agency with jurisdiction over the violation; or

b. Establish that the applicant, or any person owned or controlled
by either the applicant or any person who owns or controls the
applicant, has filed and is presently pursuing, in good faith, a
direct administrative or judicial appeal to contest the validity of
that violation. If the administrative or judicial authority either
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denies a stay applied for in the appeal or affirms the violation,
then any operations being conducted under a permit issued
under this section must immediately cease, until the provisions of
subdivision a are satisfied.

3. Any permit issued on the basis of proof submitted under subdivision a of
subsection 2 that a violation is being corrected, or pending the outcome
of an appeal under subdivision b of subsection 2, will be conditionally
issued.

4. The commission will not issue a permit if it finds the applicant, anyone
who owns or controls the applicant, or the operator specified in
the application, controls or has controlled surface coal mining and
reclamation operations with a demonstrated pattern of willful violations
of any law or rule of this state, the Surface Mining Control and
Reclamation Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201
et seq.], or any state or federal program approved under the Surface
Mining Control and Reclamation Act of 1977, of such nature and
duration, and with resulting irreparable damage to the environment as
to indicate an intent not to comply with those laws, rules, or programs.
The applicant, anyone who owns or controls the applicant, or the
operator must be given an opportunity for hearing on the determination
under North Dakota Century Code section 38-14.1-30.

5. After an application is deemed ready for approval, but before the
permit is issued, the commission's decision to approve or disapprove
the application will be made, based on the compliance review required
by subsection 1, in light of any new information submitted under
subsection 2 of section 69-05.2-06-01 and subsection 6 of section
69-05.2-06-02.

6. In addition to the requirements of subsection 3 of North Dakota
Century Code section 38-14.1-21, no permit or significant revision will
be approved, unless the application affirmatively demonstrates and
the commission finds, in writing, on the basis of information in the
application or otherwise available, which is documented in the approval
and made available to the applicant, that:

a. The permit area is not on any lands subject to the prohibitions
or limitations of North Dakota Century Code section 38-14.1-07
or the area has met the application review procedures of section
69-0572-04-04 69-05.2-04-01.1.

b. For alluvial valley floors:

(1) The applicant has obtained either a negative determination;
or
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(2) If the permit area or adjacent area contains an alluvial valley
floor:

(a) The operations would be conducted according to
chapter 69-05.2-25 and all applicable requirements of
North Dakota Century Code chapter 38-14.1.

(b) Any change in the use of the lands covered by the
permit area from its premining use in or adjacent to
alluvial valley floors will not interfere with or preclude the
reestablishment of the essential hydrologic functions of
the alluvial valley floor.

(3) The significance of the impact of the operations on farming
will be based on the relative importance of the vegetation and
water of the developed grazed or hayed alluvial valley floor
area to the farm's production, or any more stringent criteria
established by the commission as suitable for site-specific
protection of agricultural activities in alluvial valley floors.

(4) Criteria for determining whether a mining operation will
materially damage the quantity or quality of waters include:

(a) Potential increases in the concentration of total
dissolved solids of waters supplied to an alluvial valley
floor to levels above the threshold value at which crop
yields decrease, based on crop salt tolerance research
studies approved by the commission, unless the
applicant demonstrates compliance with subdivision e
of subsection 3 of North Dakota Century Code section
38-14.1-21.

(b) The increases in subparagraph a will not be allowed
unless the applicant demonstrates, through testing
related to local crop production that the operations will
not decrease crop yields.

(c) For types of vegetation specified by the commission
and not listed in approved crop tolerance research
studies, a consideration must be made of any
observed correlation between total dissolved solids
concentrations in water and crop yield declines.

(d) Potential increases in the average depth to water
saturated zones (during the growing season) within the
root zone that would reduce the amount of subirrigated
land compared to premining conditions.
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(e) Potential decreases in surface flows that would reduce
the amount of irrigable land compared to premining
conditions.

(f) Potential changes in the surface or ground water
systems that reduce the area available to agriculture
as a result of flooding or increased root zone saturation.

(5) For the purposes of this subsection, a farm is one or more
land units on which agricultural activities are conducted. A
farm is generally considered to be the combination of land
units with acreage [hectarage] and boundaries in existence
prior to July 1, 1979, or, if established after July 1, 1979, with
boundaries based on enhancement of the farm's agricultural
productivity not related to mining operations.

(6) If the commission determines the statutory exclusions
of subsection 3 of North Dakota Century Code section
38-14.1-21 do not apply and that any of the findings required
by this section cannot be made, the commission may, at the
applicant's request:

(a) Determine that mining is precluded and deny the permit
without the applicant filing any additional information
required by this section; or

(b) Prohibit surface coal mining and reclamation operations
in all or part of the area to be affected by mining.

The applicant has, with respect to prime farmland, obtained either
a negative determination or if the permit area contains prime
farmlands:

(1) The postmining land use will be cropland.

(2) The permit specifically incorporates the plan submitted under
section 69-05.2-09-15 after consideration of any revisions
suggested by the natural resource conservation service.

(3) The operations will be conducted in compliance with chapter
69-05.2-26 and other standards required by this article and
North Dakota Century Code chapter 38-14.1.

(4) The permit demonstrates that the applicant has the
technological capability to restore prime farmland, within a
reasonable time, to equivalent or higher yields as nonmined
prime farmland in the surrounding area under equivalent
management practices.
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(5) The aggregate total prime farmland acreage will not be
decreased from that which existed prior to mining based on
the cooperative soil survey. Any postmining water bodies
that are part of the reclamation must be located within the
nonprime farmland portions of the permit area. If any such
water bodies reduce the amount of prime farmland that
a surface owner had before mining, the affected surface
owners must consent to the creation of the water bodies and
the plans must be approved by the commission.

d. The operations will not affect the continued existence of
endangered or threatened species or result in the destruction
or adverse modification of their critical habitats.

e. The applicant has submitted proof that all reclamation fees required
by 30 CFR subchapter R have been paid.

f. The applicant has, if applicable, satisfied the requirements
for approval of a cropland postmining land use under section
69-05.2-22-01.

7. The commission may make necessary changes in the permit to avoid
adverse effects on finding that operations may adversely affect any
publicly owned park or places included on the state historic sites
registry or the national register of historic places. Operations that
may adversely affect those parks or historic sites will not be approved
unless the federal, state, or local governmental agency with jurisdiction
over the park or site agrees, in writing, that mining may be allowed.

History: Effective August 1, 1980; amended effective June 1, 1983; June 1, 1986;
May 1, 1990; May 1, 1992; June 1, 1994; July 1, 1995; June 1, 1997; May 1, 2001i
January 1. 2009.
General Authority: NDCC 38-14.1-03
Law Implemented: NDCC 38-14.1-21, 38-14.1-33
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CHAPTER 69-05.2-12

69-05.2-12-05.1. Performance bond - Self-bond of permit applicant.

1. The commission may accept a self-bond if the following conditions are
met:

a. The applicant designates an agent for service of process in the
state.

b. The applicant has been in continuous operation as a business
entity the five years preceding the application. The commission
may allow a joint venture with less than five years of continuous
operation if each member has been in continuous operation for
the five years preceding the application.

c. The applicant submits financial information in sufficient detail to
show one of the following:

(1) The applicant has a current Meedy- invcstors scrvicc or
Standafd-and-Peefls- rating of "A" or higher for its most
recent bond issuance of "A" or higher as issued by Moody's
Investors Service. Standard and Poor's Corporation. or
an equivalent rating by any other nationally recognized 
statistical rating organization, as defined and approved by
the United States securities and exchange commission, that
is acceptable to the commission.

(2) The applicant has a tangible net worth of at least ten million
dollars, a ratio of total liabilities to net worth of 2.5 or less, and
a ratio of current assets to current liabilities of 1.2 or greater.

(3) The applicant's fixed assets in the United States total at least
twenty million dollars and the applicant has a ratio of total
liabilities to net worth of 2.5 or less, and a ratio of current
assets to current liabilities of 1.2 or greater.

d. The applicant submits:

(1) Financial statements for the last complete fiscal year audited
by an independent certified public accountant, and a report
containing the accountant's audit opinion or review opinion of
the financial statements with no adverse opinion; and

(2) Financial statements for completed quarters in the current
fiscal year and additional information requested by the
commission.

e. "Tangible net worth" means net worth less intangibles.
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2. The commission may accept a written guarantee for an applicant's
self-bond from any third-party guarantor, whenever the applicant
meets the provisions of subdivisions a, b, and d of subsection 1 and
the guarantor meets the provisions of subdivisions a, b, c, and d of
subsection 1. The commission may require the applicant to submit
information pertaining to the provisions of subdivision c of subsection 1
in order to determine the financial capabilities of the applicant. The
written guarantee must provide that:

a. If the applicant fails to complete the reclamation plan, the guarantor
shall do so or the guarantor shall be liable under the indemnity
agreement to provide to the commission funds, up to the bond
amount, sufficient to complete the reclamation plan.

b. The guarantee must remain in force unless the guarantor sends
notice of cancellation by certified mail to the applicant and to the
commission at least ninety days in advance of the cancellation
date, and the commission accepts the cancellation.

C. The cancellation may be accepted by the commission if
the applicant obtains suitable replacement bond before the
cancellation or if the covered lands have not been disturbed.

3. The total amount of the outstanding and proposed self-bonds for surface
coal mining and reclamation operations may not exceed twenty-five
percent of the applicant's or third-party guarantor's tangible net worth in
the United States.

4. If the commission accepts a self-bond, an indemnity agreement
executed by the applicant and any third-party guarantor must be
submitted subject to the following:

a. The indemnity agreement is executed according to subsections 9
and 10 of section 69-05.2-12-01.

b. An affidavit is submitted certifying that such an agreement is valid
under all applicable federal and state laws.

c. The guarantor provides a copy of the corporate authorization
demonstrating that it may guarantee the self-bond and execute
the indemnity agreement.

d. In the event of forfeiture, the applicant or third-party guarantor will
complete the approved reclamation plan for the land in default
or pay to the commission an amount necessary to complete the
approved reclamation plan, not to exceed the bond amount.
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5. Self-bonded permittees and third-party guarantors shall submit an
update of the information required under subdivisions c and d of
subsection 1 within ninety days after the close of their fiscal years.

6. If the financial conditions of the permittee or the third-party guarantor
change so that the criteria of this section are not satisfied, the permittee
shall notify the commission immediately and post an alternate bond in
the same amount as the self-bond. If substitution is not made within
thirty days, the commission may suspend the permit. If substitution is
not made within ninety days, the commission shall suspend the permit
and the operator shall cease surface mining activities and comply with
section 69-05.2-13-11.

History: Effective May 1, 1988; amended effective January 1, 1993 . January 1, 
2009.
General Authority: NDCC 38-14.1-03
Law Implemented: NDCC 38-14.1-16
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