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Supreme Court of North Dakota.
Paul E. TRAUGER, Maryann I. Trauger, Rose Ann
Herrmann, Kenneth Trauger, Zella Trauger Zahn,

Margaret Zinke, Calvin Trauger, and Mildred Arc-
hambeau, Plaintiffs and Appellants,

v.
HELM BROS., INC., a corporation, Defendant and

Appellee.
Civ. No. 9530.

May 9, 1979.
Rehearing Denied June 18, 1979.

Owners of property subject to sand, gravel and rock
lease brought action against lessee to quiet title. The
District Court, Morton County, Lyle G. Stuart, J.,
dismissed suit, and owners appealed. The Supreme
Court, Vande Walle, J., held that: (1) a provision
excluding the right to use land for agricultural pur-
poses is not required to be specifically stated in a lease
before it is outside scope of statute barring leases of
agricultural land for more than ten years; (2) instant
lease was not within scope of such statute where
reading of entire lease led to only one conclusion, that
is, that lease was for mining and removing sand, gra-
vel and rock and it did not authorize lessee to use the
property for other purposes, and (3) evidence failed to
establish that lease was unconscionable.

Affirmed.
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*407 Steven L. Vogelpohl, Mandan, and Robert A.
Birdzell, of Birdzell & Beauclair, Bismarck, for
plaintiffs and appellants.

Malcolm H. Brown, of Bair, Brown & Kautzmann,
Mandan, for defendant and appellee.

VANDE WALLE, Justice.

Paul E. Trauger, et al., plaintiffs ("the Traugers"),
appeal from the district court's judgment dismissing an
action to quiet title that they brought against Helm
Bros., Inc. We affirm.
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The Traugers own property located three miles west of
Mandan, North Dakota. They received title to this
property as heirs of the previous title holder, N. S.
Trauger, upon his death in 1972. One hundred six-
ty-five acres of this property is subject to a sand,
gravel, and rock lease ("lease") executed in 1954 by
Luetta and N. S. Trauger, as lessors, and Helm Bros.,
through its representative, as lessee.

Since 1954, Helm Bros. has stripped the topsoil from
various parts of the leased property to explore for and
remove the underlying sand, gravel, and rock. Thus
far, it has confined this activity to parts of the southern
100 acres of the leased property. Helm Bros. has
opened three pits for the removal of the sand, gravel,
and rock,[1 NU and, in the excavation of these pits,
has piled the topsoil therefrom in spoilbanks. The pits
have not been refilled and the area surrounding them
has not been returned to its natural state. In the course
of its operations, Helm Bros. on occasion has explored
for sand, gravel, and rock in other parts of the southern
100 acres through the use of a bulldozer. Holes opened
by the bulldozer have been refilled, but the topsoil
from these areas has not been replaced. At one point
during its operations, Helm Bros. flooded a wooded
coulee located on the property in order to wash the
sand and gravel moved from the pits. According to the
Traugers, Helm Bros. has also covered or knocked
down some of the fences on the property and has not
replaced them. The Traugers state that Helm Bros. has
never imparted to them notice of, or plans for, future
activity.

I NI Paul Trauger testified at trial that these
pits extend from east to west, that the eastern
pit, opened in 1956, is approximately 30 feet
deep and four acres in surface area; that the
center pit, opened in 1965 or 1966, is 25 feet
deep and approximately two to three acres in
surface area; and that the western pit, opened
in 1965, is 50 feet deep and two acres in
surface area.

Before Helm Bros. began its operation, the property
was used primarily for agriculture,[1 N21 but since the
inception of the lease, the Traugers have continued to
farm only the northern 65 acres. They have attempted
to use the southern 100 acres as pasture for livestock,
including cattle and horses. The three pits, however,
endanger the livestock and aggravate fencing prob-
lems. In addition, Helm Bros.'s activity has removed

so much vegetation in the southern 100 acres that it
can sustain only a few horses and no "sizeable number
of cattle."

1'N2. Upon cross-examination at trial, how-
ever, Paul Trauger stated that prior to 1954
some gravel had been removed from the
property.

Desiring now to void the lease, the Traugers instituted
an action to quiet their title to this property. Their
complaint, which named Helm Bros. as defendant,
compiled with the statutory form required by Section
32 - 17 -04, N 1).(

At the beginning of the trial in district court, the at-
torney for the Traugers filed a trial brief in which he
enumerated three *408 theories upon which the
Traugers would proceed: first, that the lease violated
4cction -17 - 16 -02, N.D.C.C., because it was a lease of
agricultural land extending for a longer period than ten
years; second, that the lease violated Section
17 - 16 -02. ND('.(. , because it removed the property
from agricultural use and thereby threatened or de-
stroyed the long-term productivity of the property;
and, third, that the lease was unconscionable.

Paul Trauger, the only witness testifying on behalf of
himself and the other plaintiffs, described the facts set
forth above and stated that he desires to irrigate and
farm the 165 leased acres, but hesitates to do so lest
Helm Bros.'s operations would interfere. After Paul
Trauger's testimony, the Traugers rested. The attorney
for Helm Bros. called no witnesses. He moved that the
Traugers' complaint be dismissed pursuant to, we
believe, Ru le 41(11). N I). R Civ.P. The district court
granted this motion and, in its findings of fact and
conclusions of law, stated:

"FINDINGS OF FACT

" I

"The plaintiffs are the owners of the following de-
scribed real property located in Morton County, North
Dakota:

The S1/2NW1/4 and the NE1/4 of Section 25,
Township 139, Range 82, less Auditor's Lot D of the
S1/2NE1/4 of Section 25, Township 139, Range 82,
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subject however, to a sand, gravel and rock lease dated
November 29, 1954, between the plaintiffs' prede-
cessors in title and the defendant's predecessors in
title, providing for the defendant's exclusive right of
mining, exploring and operating, for all sand, gravel
and rock located on said S1/2NW1/4 and the NE1/4 of
Section 25, T. 139, R. 82, as more fully set out in said
sand, gravel and rock lease.

"II

"Pursuant to the terms of said sand, gravel and rock
lease, the defendant has been producing sand, gravel
and rock from said property from November of 1954,
through today, and have been paying the plaintiffs as
royalties therefor, the amount specified in said lease.

"III

"The plaintiffs have failed to prove that they have
been damaged in any manner by the actions of the
defendant for the removal of materials from said
property, and have failed to prove that they have been
damaged by reason of the withholding of any royalties
properly due to the plaintiffs.

"CONCLUSIONS OF LAW

" I

"The plaintiffs are the owners of the following de-
scribed property located in Morton County, North
Dakota:

The S1/2NW1/4 and the NE1/4 of Section 25,
Township 139, Range 82, less Auditor's Lot D of the
S1/2NE1/4 of Section 25, Township 139, Range 82,

subject to all easements, leases, conveyances and
mortgages of record as of the date of entry of judg-
ment herein.

"11

"Said property as described above is further subject to
the sand, gravel and rock lease dated November 29,
1954, and all of its terms and conditions as set forth in
said lease, and said sand, gravel and rock lease is a

valid lease between the plaintiffs and the defendant,
subject to its terms and conditions."

The Traugers have appealed to this court the district
court's dismissal of their action.1) N1 They raise two
issues:

I N3. After the district court dismissed their
action, the Traugers moved for a new trial
pursuant to Rule 59, N.I).R.0 iv . P., and for
relief from the judgment pursuant to Rulc 60.
N.D.Id .1). The district court denied both
of these motions, but the Traugers have not
appealed the order denying these motions.

*409 1. Whether the district court erred in finding and
concluding that the lease was not a lease of "agricul-
tural land reserving (a) rent or service . . . for a longer
period than ten years . . ." (Sec. 47-16-02. N.I).C.0
and

2. Whether the district court erred in failing to find and
conclude that the lease was "oppressive, unfair, illegal
or unconscionable."

I

To determine the Traugers' first issue it is necessary to
consider Section 47-16-02, N D C.C. which the
Traugers claim invalidates the lease. Section
,17- 16-02, N I) C.C., provides:

"Limitations on leases. No lease or grant of agricul-
tural land reserving any rent or service of any kind for
a longer period than ten years shall be valid. No lease
or grant of any city lot reserving any rent or service of
any kind for a longer period than ninety-nine years
shall be valid."

The Traugers concede that this court construed Sec-
tion 47-16-02, IN.D.C.C., in 13crry -I\ erson Co. of
North Dakota. Inc. v. Johnson. 242 N.W.2d 126
(N.1).1 97(2). In Berry-Iverson, the successors in in-
terest to the original lessors defended against an action
for breach of the terms of a twenty-year lease by ar-
guing that the lease was invalid as a violation of Sec-
tion 47- I 6-02. N.I).C.C. This court rejected that ar-
gument:

"We believe that such contention of the Lockens is
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wholly without merit. The statutory prohibition re-
stricts the lease of agricultural lands to a period of ten
years. The land in the instant case, however, was not
leased for agricultural purposes. Rather, the prede-
cessors in interest to Berry-Iverson specifically leased
the four-acre tract of land for use as a site for a radio
transmitter tower and associated equipment, including
the subsurface placement of a network of wires. The
evidence is uncontradicted that the use of the entire
site for such purpose continues. The Supreme Court of
South Dakota, in Ran ‘. Sioux (41n CIO. 68 S.D .
345. 2 N k\ 2d 681 (1942), considered a statutory
prohibition similar to the restriction placed upon a
lease of agricultural land by s 4776-()2,6-02, N.1) ( . and
concluded that such prohibition did not apply to land
leased for use as a gun club. After reviewing the his-
torical interpretation placed upon similar provisions in
other jurisdictions, the South Dakota Supreme Court
concluded in Ry an, ,arpra (,) 2 N. \k 2d at 683:

`The lease with which we are here concerned ex-
pressly provides the purposes for which the property is
leased, and by these express terms "agricultural pur-
poses" are excluded. It might well be that under the
evidence submitted the leased land was agricultural
land, in the broad conception of that term, but this fact
is not decisive. We believe the reasoning of the New
York, Montana, and Michigan courts is sound, and
that the statute should be constructed so as not to apply
to leases of land even though suitable for agriculture,
when leased for a purpose other than agriculture, and
exclusive of the right of agriculture.' " MI 212
N.W .2d at 131-132.

1 N4. The decision of the South Dakota court
in Ryan includes an extensive discussion of
the source of these statutes and the decisions
construing similar statutes and constitutional
provisions of other States.

t I j Trauger, however, attempts to distinguish the facts
and conclusion in Ryan from those in this case. He
points out, correctly, that the lease in this instance,
unlike the lease in Ryan, does not contain a specific
exclusion as to the use of the property for agricultural
purposes. It is also true that the South Dakota Supreme
Court in Ryan held that the South Dakota statute was
not applicable to leases of land even though the land
was suitable for agriculture "when leased for a pur-
pose other than agriculture, and exclusive of the right
to agriculture." Yet we do not understand that the

provision excluding the right to use *410 the land for
agriculture must be specifically stated in the lease.
There is no indication that the lease in Berry-Iverson
contained such a specific exclusion, but the trial court
had found that the leased property was not intended to
be used and never was used for agricultural purposes
during the period of the lease.

In I Missoula Black & T ile ( o.._45 Mont. 314,
12 1' 25 (1912), cited by the South Dakota Supreme
Court in Ryan, a lease for "clay, earth, and other ma-
terial" for use by Missoula Brick & Tile Company in
its business of "manufacturing brick, tile, etc.," was
challenged under a statute substantially similar to that
of both South Dakota and North Dakota. The Montana
court noted that the parent State of this type of statute
was New York and reviewed a series of decisions
from the courts of New York construing that State's
provision.1) N51 The Montana court then stated:

V N5. This court also concluded that the
North Dakota statute had its origin in the
New York Constitution. See Wewier v. 1.u-
beno‘‘, 12 N.D. 95. 95 N.W. 442 (1903).

"Again, it is contended that, in order that the lease be
valid, there must be an express prohibition of use for
agricultural purposes, and the Massachusetts Bank
Case is cited as authority for the contention. If by this
is meant that the lease must contain an express provi-
sion, in terms, that the lessee may not use the land for
agricultural purposes, we cannot agree with counsel. If
the terms of the lease disclose that the land may not be
used for agricultural purposes by the lessee, and do not
permit the use of the land by him for such purposes,
we think it can be upheld as a valid lease by authority
of both ()dell ‘. Durant. ,,ttpra (62 N.Y 524), and
V1.1....acluv,etts Nat. Bank v Shinn. supra t163 N.Y
1 60, 5 7 N.1 . 611). In other words, if a fair interpreta-
tion of the lease as written discloses the fact that the
right of the lessee to use the land was strictly limited to
other than agricultural purposes, then the lease is not
invalid. When a lease of land is made ostensibly for
purposes other than agricultural and the land so leased
cannot by the terms of the lease, either express or
implied, be put to agricultural uses by the lessee, the
purpose of the statute has been satisfied, and the land
in effect ceases to be agricultural land within the
meaning of the law, although susceptible of use for
agricultural purposes." 45 Mont. at 323-324. 123 1'
at '7.
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The Montana court, after examining the lease, con-
cluded that it "amounted in effect to a sale of so much
of the soil as might become necessary from time to
time for the purpose of manufacturing brick and tile,
and a lease of sufficient surface ground, within the
limits described, to carry on its operations, and no
more; and that the lessee is, partly by express agree-
ment and partly by necessary implication, prohibited
from using any portion of the ground for agricultural
purposes." 45 Mont.. at 3 25, 123 P. at 28. The court
noted that California had amended its statute to read
"no lease of land for agricultural purposes" instead of
"no lease of agricultural land" and stated that it re-
garded the amendment as simply an attempt to more
clearly define the original intent of the Legislature.
We agree with the reasoning of the Montana court in
its construction of the statute and turn to the lease here
at issue to determine the nature of the lessee's use
thereunder.

L.31 The Traugers urge that the lease as written cannot
be construed as strictly limiting the use of the land to
purposes other than agricultural purposes. Their con-
tention is that by the language of the lease Helm Bros.
has leased the land from them together with the ex-
clusive right to remove sand, gravel, and rock. But,
they argue, Helm Bros.'s use of the leased property is
not strictly limited to the removal of sand, gravel, and
rock and incidental use thereto; rather, the lease limits
Helm Bros.'s use of the surface for other purposes
only in the event that the Traugers are making use of,
or renting, the surface and then only if the Traugers'
purpose is other than the removal of sand, gravel, and
rock. We do not so construe the lease.

*411 1.31141 The rules of construction relating to con-
tracts generally govern with reference to the con-
struction of a lease. See, e. g., Dree ,, Farmina
dation 	 Illompson. 246 N.W.2d 883 (N.1).19 7 6).
The intention of the parties to a contract must be ga-
thered from the entire instrument and not from isolated
clauses. See, e. g., 11ierken 	 Aine ,, sand and (gavel
Con)panN  . 189 N__w 2d 366 (N . D.1971 ). This rule of
construction has been applied to leases. See, e. g.,
Bjerken v. Ames Sand and Gravel Company, supra;
Anderson v 111nt , 72 N.W.2d 799 CN

In examining the lease we find that it is entitled
"SAND, GRAVEL AND ROCK LEASE." The con-
tinuation of the lease beyond the initial term is condi-

tioned upon the production of sand and gravel from
the premises. Payment for the lease is measured by the
production of sand and gravel. The lessors (Traugers)
reserve the right to use or to rent the surface but such
use does not affect the rights of the lessee "for mining
and removing said sand, gravel and rock, together with
the right of the Lessee to use and occupy so much of
the surfact (Sic ) of such lands as may be necessary for
entry, dumps, buildings, tramways, railways, road
beds, power lines, wells, or other uses in the Mining,
removing, hauling and shipping of said sand, gravel
and rock mined and removed thereon and therefrom."
(Emphasis added.) The right of ingress, egress, and
regress is limited to the purpose of "mining and re-
moving said sand, gravel and rock with men, trucks,
tools, machinery and supplies and all things necessary
in the mining and removal of said sand, gravel and
rock."

A reading of this entire lease leads us to only one
conclusion the lease is for the mining and removal of
sand, gravel, and rock, and does not authorize Helm
Bros. to use the leased property for other purposes,
such as agricultural purposes. Furthermore, there is no
evidence in the record that Helm Bros. has ever at-
tempted to use the property for anything other than the
mining and removal of sand, gravel, and rock and
purposes incidental thereto, nor is there any evidence
in the record that Helm Bros. has ever asserted any
additional right to use the property for other purposes,
such as agricultural purposes.

1_51 The Traugers also point out that in Lerch v. Mis-
soula Brick & Tile Co., supra, and cases cited therein,
the particular leases at issue contained provisions for
restoration of the premises, but the lease herein con-
sidered contains no such provision. We do not find
that the decisions in those cases were predicated upon
restoration provisions in the leases. The Traugers
further note that surface mining for sand, gravel, and
stone is not governed by Chapter 38-14, N.D.C.C.
(Reclamation of Surface-Mined Lands), or by Chapter
38-18, N.D.C.C. (Surface Owner Protection Act). The
fact that surface mining for sand, gravel, and rock is
not governed by those Acts does not, however, affect
the validity of the lease between the Traugers and
Helm Bros. Many leases involving surface mining for
various minerals or substances were executed before
and after those Acts became effective, and the validity
of those leases is not dependent upon provisions for
restoration of the premises in the lease or legislation
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requiring such restoration. The Legislature deemed it
necessary to enact certain statutes involving the sur-
face mining of coal, and, in so doing, limited the ap-
plication of those Acts to coal. Whether it is necessary
for the Legislature to enact similar legislation for the
surface mining of sand, gravel, and rock is a decision
for the Legislature. See, e. g., Olson v Dillerud. 226
N.W2d 363 (N.1).1975AIN61

I N6. In Olson v. Dillerud, because of the
possible consequences of inadequate resto-
ration of the surface following strip-mining
of coal, this court urged the Legislature to
take whatever steps might be reasonably
necessary to ensure that the surface was res-
tored for agricultural and ranching purposes.
An examination of Chapter 38-14, N.D.C.C.
(Reclamation of Surface-Mined Lands Act),
reveals that substantial changes were made
by the Legislature in 1975 and 1977 and it is
our understanding that further changes have
been made by the 1979 Legislative Assem-
bly. See, e. g., H.B. 1252, 46th Legis. As-
sembly.

*412 We conclude that the lease does not violate the
provisions of Section 17-16-02. N I) C C.

II

[61[711M The Traugers' second issue is that the district
court erred in failing to find and conclude that the
lease is of no effect on the equitable grounds that an
oppressive, unfair, illegal, or unconscionable agree-
ment will not be given effect. We agree with the
Traugers that an action to quiet title as provided in
Chapter 32-17, N.D.C.C., is an equitable action. See,
e. g., Fiebiger v. Tischer, 276 N.lk'.2d 241
(N.1).197(1). Helm Bros., however, urges that the
complaint did not comport with Rule 8(a),
N.I).R.Ci N . P., in that it did not frame the issues be-
tween the parties. But Rule 81(4 N .1). R.( 'iv .1' ., pro-
vides that actions to quiet title and determine claims to
real estate under Chapter 32-17, N.D.C.C., are ex-
cepted from the Rules of Civil Procedure insofar as
they are inconsistent or in conflict with the procedure
and practice provided in those rules. Section 32-17-04.
N.D.C.C., sets forth the form of complaint in a
quiet-title action and provides in part that the com-
plaint "may be substantially in the following form, . .
." Nevertheless, a pleading must be sufficient to in-

form and notify both the pleader's adversary and the
court of the pleader's cause of action. See, e. g.,
Acianisen Construction Cornpanv v. Altendortl 152
N.W.2d 576 (N.1).1967). The prayer for relief does
not constitute part of the complaint or petition or
statement of the cause of action or of the right to the
relief prayed for. See, e. g., In re Murray. 145 N.W.2d
899 (N. D._ 1966). But the court may look to the prayer
for relief as a means of clarifying the contentions of
the parties and the issues raised, even though the
prayer is not a part of the cause of action and would
not control the relief in a contested case. See, e. g.,
Rank v. Krug, 90 F.Supp. 773 (5.D.Ca1.1950). The
pertinent parts of the complaint in this action, insofar
as the issues before this court are concerned, are found
in Paragraph III of the complaint. That paragraph and
the prayer for relief state:

"That the defendant, substitute for the 1954 lessee of
real property in said Section 25 hereinbefore de-
scribed, claims certain estates or interests in or en-
cumbrances upon said real property or portions the-
reof adverse to the plaintiffs burdening and damaging
the plaintiffs in their use and enjoyment of and profit
from said real property used and useable for farming
and agriculture.

"Wherefore, plaintiffs pray:

"1. That the defendant be required to set forth all its
adverse claims to the property above described, and
that the validity, superiority, and priority thereof be
determined.

"2. That the same be adjudged null and void, and that
defendant be decreed to have no estate or interest in, or
lien or encumbrance upon, said property, or any part
thereof.

"3. That this title be quieted in plaintiffs as to such
claims, and that defendant be forever barred and en-
joined from further asserting the same.

"4. That plaintiffs have and recover possession of the
premises described exclusive of and without interfe-
rence from defendant.

"5. That plaintiffs have and recover of the defendant
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compensatory damages for all component materials of
said property heretofore removed therefrom by de-
fendant, less proper credit for amounts paid to and
received by plaintiffs therefor, namely, Nine Thou-
sand Five Hundred Dollars ($9,500.00).

"6. That plaintiffs have such other general relief as
may be just, together with costs and disbursements."

At the trial of this matter the attorney for the plaintiffs
submitted a brief, mentioned above, setting forth three
"theories" upon which the plaintiffs should be entitled
to relief. The first two of those theories concern 'ec-
tion 47- I 6-02 .D.C.C., which we have already dis-
cussed. The third theory advanced was that equity
courts have *413 recognized the principle that op-
pressive or unconscionable agreements will not be
enforced.

After the introduction of testimony and evidence by
the Traugers, counsel for Helm Bros. moved for dis-
missal on the grounds that the Traugers had introduced
no evidence of the invalidity of the lease. The trial
court granted the motion. {tit le- -11(b). N I).R.Ck.P.,
provides, in part:

"After the plaintiff, in an action tried by the court
without a jury, has completed the presentation of his
evidence, the defendant, without waiving his right to
offer evidence in the event the motion is not granted,
may move for a dismissal on the ground that upon the
facts and the law the plaintiff has shown no right to
relief. The court as trier of the facts may then deter-
mine them and render judgment against the plaintiff or
may decline to render any judgment until the close of
all the evidence. If the court renders judgment on the
merits against the plaintiff, the court shall make
findings as provided in Rule 52(a). Unless the court in
its order for dismissal otherwise specifies, a dismissal
under this subdivision and any dismissal not provided
for in this rule, other than a dismissal for lack of ju-
risdiction, or for failure to join a party under Rule 19,
operates as an adjudication upon the merits."

The record on appeal to this court reveals considerable
confusion on the part of the Traugers' counsel about
whether the decision of the trial court disposed of his
third "theory." 1,1'N71 The Traugers raised the issue of
reformation as well as cancellation of the lease before
the trial court. The order of dismissal issued by the
trial court from the bench and as contained in the

transcript of the proceedings does not specify that the
dismissal operates as anything other than an adjudi-
cation on the merits.

I N7 This is reflected by letters between the
Traugers' counsel and the trial court, and a
motion for new trial and motion for relief
from judgment by counsel, which were de-
nied by the trial court.

1.9j The trial court in correspondence with counsel for
the Traugers indicated that the trial was held on the
pleadings involved, that there was no prayer for can-
cellation of the lease, and that no evidence was pro-
duced to show that the lease was unconscionable. We
disagree with the trial court that the trial should have
been limited to the pleadings and the prayer for relief.
Under Rule 541c), N.D.R.0 k.P., except for a default
judgment, "every final judgment shall grant the relief
to which the party in whose favor it is rendered is
entitled, even if the party has not demanded such relief
in his pleadings." The prayer for relief is not a part of
the cause of action. In re Murray, supra. It is apparent,
however, that a complaint which succinctly alleged
the facts upon which the Traugers based their cause of
action would have more clearly delineated the issues
the trial court was expected to determine. Adamsen
Construction Company v. Altendorf, supra. Had the
issues been more clearly defined in the pleadings
rather than in the Traugers' brief to the trial court, the
resulting confusion could have been avoided.

[101 We do agree, however, with the trial court that
there was insufficient evidence to show that the lease
was unconscionable. We apparently are asked to
conclude that the terms of the lease, of themselves, are
unconscionable. In Fiebiger, supra, we considered an
action brought to quiet title in which a lease with an
option to purchase was at issue. We stated:

"Nothing prohibits one from raising issues such as
rescission or cancellation of a contract, or forfeiture of
rights under a contract in an action which prays for
removal of a cloud and quieting title. See footnote 1,
Supra. However, if cancellation of an existing contract
is involved, it must be shown that proceedings comply
with the requirements of Chapter 32-18, NDCC, and
the general contract law. Chapter 9-09, NDCC, go-
verning extinction, rescission, alteration and cancel-
lation also applies, and it becomes necessary to allege
and prove unconscionable mistake, duress, menace,

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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fraud, or undue *414 influence. Chapter 9-03 and
9-09-02. NDCC; Schaff v. Kennellv_ 61 IN.W.2d 538
(N.I). I 953). See also Chapter 31-11, NDCC Pre-
sumptions, Maxims and Estoppels. This court quoted
with approval from 12 C.J.S. Ctuicellation of Instru-
ments s 38, in Daniel v. I lainilton, 61 NW.2d 281.
288 (N.D. I953):

`Where a party, with knowledge of facts (entitling)
him to rescission of a contract or conveyance, after-
ward, without fraud or duress, ratifies the same, he has
no claim to the relief of cancellation. An express rati-
fication is not required in order thus to defeat his re-
medy; any acts of recognition of the contract as sub-
sisting or any conduct inconsistent with an intention of
avoiding it, have the effect of an election to affirm.
Indeed, it has been declared that since the remedy of
rescission or cancellation is not held in high esteem by
the courts even slight circumstances showing a pur-
pose or intent to waive it will preclude the allowance
of such relief '

"Where an action sounds in contract, invocation of
equity powers of court is inappropriate in absence of
showing of unjust enrichment, fundamental unfair-
ness, or miscarriage of law requiring intervention of
equitable principles. See Car2i1l. Inc. v. Kavanaugh.
228 N.Vv .2d 133_(N.D.1975). See also Mac NI;1.-Icr
Onstad, 86 N.W.2d 36, 43 (Ni)..1957), where this
court inferred that where a special and extraordinary
remedy (such as reformation) is sought, facts must be
set forth which entitle one to that remedy.

"The Fiebigers argue that the consideration was in-
sufficient to support the option. Apparently, the value
of the property increased substantially after the option
was negotiated. Ordinarily, the fairness of an option
agreement is to be judged under the conditions which
prevail at the time the option is given. Petersen v.
Olson, 253 lovv a 469, 112 N.W.2d 874. 881 (1962); 91
C.J.S.  Vendor and Purchaser s 6. In absence of
overreaching or unconscionability, fluctuations in the
market price after the option is entered into is a risk to
be assumed by the parties. All contracts of purchase
and sale are made in contemplation of future fluctua-
tions in value. In the event there is a rise in market
price, the purchaser reaps the benefit of the in-
crease. Petersen v. Olson. 112 N.W.2d at _ 882. Supra.

"Here, the Fiebigers have not made any showing of
unconscionability nor have they otherwise demon-

strated that they were in an unequal bargaining posi-
tion when the option was negotiated. They are not,
therefore, entitled to the contractual remedies of can-
cellation, rescission, or reformation. A partial sum-
mary judgment was appropriate under the circums-
tances." 276 N W 2d at 246-247.

In this instance we do not have a lease with an option
to buy. A motion to dismiss under Rule 41(h),

D R.0 .P., was granted instead of a partial sum-
mary judgment. Nevertheless, we believe the rationale
of Fiebiger is applicable.

The trial court, in accordance with Rule 41(b).
N.D.R.Civ.P., made findings as provided in Rule
52(a), N.I ).R.Civ . P. Under Rule 52(0), findings of fact
shall not be set aside unless clearly erroneous. Based
on the record before us, we cannot conclude that the
findings of the trial court are clearly erroneous.

The judgment of the district court is affirmed.

ERICKSTAD, C. J., and PEDERSON, PAULSON
and SAND, JJ., concur.
N.D., 1979.
Trauger v. Helm Bros., Inc.
279 N.W.2d 406

END OF DOCUMENT
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(CONTINUED)
ARE SOLD FOR NONPAYMENT OF 	 TAXES.
01/07 SENATE- 01) 	 INTRODUCED. FIRST READING. REFERRED TO FINANCE AND TAXATION -SJ

0044 - 02) COMMITTEE HEARING 01/08
02/17 SENATE- 03) REPORTED BACK AMENDED. AMENDMENT PLACED ON CALENDAR -SJ 0506

02/18 SENATE- 04) AMENDMENT ADOPTED. PLACED ON CALENDAR -SJ 0528- 05) ENGROSSED -
SJ 0571

02/19 SENATE- 6) SECOND READING. PASSED AS AMENDED. YEAS 047 NAYS 003 -SJ 0598
02/20 HOUSE- 7) RECEIVED FROM SENATE -HJ 0871
02/21 HOUSE- 08) INTRODUCED. FIRST READING. REFERRED TO FINANCE AND TAXATION- 09)

COMMITTEE HEARING 02/26
02/26 HOUSE- 10) RETURNED -HJ 0975- 11) RE REFERRED TO JUDICIARY -HJ 0975
02/28 HOUSE- 12) COMMITTEE HEARING 03/03
03/03 HOUSE- 13) REPORTED BACK AMENDED. AMENDMENT PLACED ON CALENDAR -HJ 1036
03/04 HOUSE- 14) AMENDMENT ADOPTED. PLACED ON CALENDAR -HJ 1052
03/05 HOUSE - 15) SECOND READING, PASSED AS AMENDED, YEAS 077 NAYS 001 -HJ 1081-

16) RETURNED TO SENATE
03/06 SENATE- 17) RECEIVED FROM HOUSE -SJ 0936
03/07 SENATE- 18) CONCURRED -SJ 0950- 19) PLACED ON CALENDAR -SJ 0950- 20) SECOND

READING. PASSED AS AMENDED. YEAS 046 NAYS 000 -SJ 0950
03/17 SENATE- 21) ENROLLED -SJ 	 1117- ?2) SIGNED BY PRESIDENT -SJ 1150
03/18 HOUSE- 23) SIGNED BY SPEAKER -HJ 1380
03/IA SENATE- 24) SENT TO GOVERNOR -SJ 1155
03/20 SENATE- 25) SIGNED BY GOVERNOR -SJ 1261

SB 2094 BY STROUP
ACT TO PROVIDE FOR A SEVERANCE TAX UPON COAL; 70 PROVIDE PROCEDURES FOR THE
IMPOSITION, COLLECTION. AND ADMINISTRATION OF SUCH TAX; TO PROVIDE FOR THE DEPOSIT
OF THE PROCEEDS OF SUCH TAX IN A SPECIAL COAL DEVELOPMENT FUND IN THE STATE
TREASURY; AND TO PROVIDE A PENALTY.
01/07 SENATE- 01) INTRODUCED. FIRST READING. REFERRED TO FINANCE AND TAXATION - SJ

0044
01/13 SENATE- 02) COMMITTEE HEARING 01/14
02/18 SENATE- 03) REPORTED BACK INDEFINITELY POSTPONED. PLACED ON CALENDAR -SJ 0537
02/19 SENATE- 04) LAID OVER ONF LEGISLATIVE DAY -SJ 0575
02/20 SENATE- 05) INDEFINITELY POSTPONED -5,1 0637

Sb 2095 BY STROUP
ACT RELATING 10 POLICY. DEFINITIONS. LICENSING OF MINING OPERATIONS. NOTICE OF
INTENTION 70 MINE. DUTIES OF THE OPERATOR. LIMITATIONS IN GRANTING PERMITS. BOND
OF 	 THE
01/07

OPERATOR, PROVIDING AN APPROPRIATION. 	 AND PROVIDING A PENALTY.
SENATE- 01) 	 INTRODUCED. FIRST READING. REFERRED TO NATURAL RESOURCES -SJ 0044

01/20 SENATE- 02) COMMITTEE HEARING 01/24

01/24 SENATE- 0) COMMITTEE HEARING 01/31
02/17 SENATE- 4) REPORTED BACK AMENDED. AMENDMENT PLACED ON CALENDAR -SJ 0506
02/18 SENATE- 5) AMENDMENT ADOPTED, PLACED ON CALENDAR -SJ 0528- 06) ENGROSSED -

SJ 0571- 07) RE REFERRED TO A.L>PRJPRS -SJ 0528
02/20 SENATE- 08) REPORTED BACK AMENDED. AMENDMENT PLACED ON CALENDAR -SJ 0646
02/21 SENATE- 0 4 ) AMENDMENT ADOPTED. PLACED ON CALENDAR -SJ 0670- 10) ENGROSSED -

CJ 0694
02/22 SENATE- 11) AMENDMENT PROPOSED -SJ 0702- 12) 	 AMENDMENT FAILED -SJ 0703- 13)

SECOND READING, PASSED AS AMENDED. YEAS 051 NAYS 000 -SJ 0703-
14) MOTION TO RECONSIDER LAID ON TABLE -SJ 0703

02/24 SENATE- 15) RECONSIDERED -SJ 0723- 16) AMENDED ON FLOOR -SJ 0723- 171
AMENDMENT ADOPTED -SJ 0723- 18) 1-4T7ENGROSSED -SJ 0723- 19)
PASSED AS FURTHER AMENDED. YEAS 046 NAYS 000 -SJ 0723

02/24 HOUSE- 20) RECEIVED FROM SENATE -HJ 0926
02/25 HOUSE- 21) INTRODUCED. FIRST READING. REFERRED TO NATURAL RESOURCES -HJ 0959
03/07 HOUSE- 22) COMMITTEE HEARING 03/13
03/17 HOUSE- 23) REPORTED SACK AMENDED. AMENDMENT PLACED ON CALENDAR -HJ 	 1339
(CONTINUED ON NEXT PAGE)
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(CONTINUED)
03/19 HOUSE- 24) AMENDMENT ADOPTED. PLACED ON CALENDAR -HJ 1439- 25) RECONSIDERED

-HJ 1439- 26) RF REFERRED TO NATURAL RESOURCES -NJ 1439- 27)
REPORTED BACK AMENDED, AMENDMENT PLACED ON CALENDAR -HJ 1467- 28)
AMENDMENT ADOPTED, PLACED ON CALENDAR -H.) 1469- 29) MAJORITY
REPORT ADOPTED -NJ 1469

03/20 HOUSE - 30) SECOND READING, PASSED AS AMENDED. YEAS 098 NAYS 004 -HJ 1522-
31) RETURNED TO SFNATF

03/20 SENATE- 32) RECEIVED FROM HOUSE -SJ 1278
03/22 SENATE- 33) CONCURRED -SJ 1348- 34) PLACED ON CALENDAR -SJ 1348- 35) SECOND

READING. PASSED AS AMENDED. YEAS 046 NAYS 000 -5J 1348

SH 2096 HY SANDS
ACT TO AMEND SECTION 1-03-02 OF THE NORTH DAKOTA CENTURY CODE. RELATING TO WHEN A
DAY FOLLOWING A HOLIDAY SHALL BE A HOLIDAY.
01/07 SENATE- 01) INTRODUCED. FIRST READING. REFERRED TD STATE AND FEDERAL

GOVERNMENT
01/13 SENATE- 02) COMMITTEE HEARING 01/13
01/14 SENATE - 03) REPORTED RACK. DO PASS. REPORT ADOPTED. PLACED ON CALENDAR -SJ

009F
01/17 SENATE- 04) LAID OVER ONF LEGISLATIVE DAY -SJ 0151
01/20 SENATE - 05) SECOND READING. PASSED. YEAS 048 NAYS 003 -SJ 0167
01/21 HOUSE- 06) RECEIVED FROM SFNATF -NJ 0225- 07) INTRODUCED. FIRST READING.

REFERRED TO STATE AND FEDERAL GOVERNMENT -HJ 0242
02/24 HOUSE- OS) REPORTED HACK. DO PASS. PLACED ON CALENDAR
02/25 HOUSE - 09) SECOND READING. PASSED. YEAS 097 NAYS 002 -HJ 0956- 10) RETURNED

TO SENATE
02/?7 SENATE- 11) RECEIVED FROM HOUSE -SJ 0811
03/10 SENATE- 12) ENROLLED -SJ 0985
03/11 SENATE- 13) SIGNED BY PRESIDENT -SJ 1014
03/11 HOUSE- 14) SIGNED BY SPEAKER -HJ 1206
03/12 SENATE- 15) SENT 10 GOVERNOR -SJ 102?
03/13 SENATE- 16) SIGNED BY GOVERNOR -SJ 1077

SO 2097 BY L. CHRISTENSEN
ACT ESTABLISHING A DEPARTMENT OF NATURAL RESOURCES: PROVIDING FOR THE DUTIES AND
AUTHORITY OF THE COMMISSIONER. AND THE DEPARTMENT'S OPERATION. PERSONNEL. POWERS
AND DUTIES: AND THE TRANSFER OF POWERS AND DUTIES FROM OTHER DEPARTMENTS AND
AGENCIES: AND DECLARING AN EMERGENCY.
01/07 SENATE- 01) INTRODUCED. FIRST RFADING. REFERRED TO NATURAL RESOURCES -SJ 0044
01/20 SENATE- 02) COMMITTEE HEARING 01/23
02/14 SENATE- 03) COMMITTEE HEARING 02/17- 04) REPORTED BACK AMENDED. AMENDMENT

PLACED ON CALENDAR -SJ 0478
02/17 SENATE- 05) AMENDMENT ADOPTED, PLACED ON CALENDAR -SJ 0499- 06) ENGROSSED-

07) 14E. REFERRED TO APPROPRIATIONS -SJ 0499
02/20 SENATE- 08) REPORTED BACK AMENDED. AMENDMENT PLACED ON CALENDAR -SJ 0646
02/21 SENATE- 09) AMENDMENT ADOPTED. PLACED ON CALENDAR -Si 0670- 10) ENGROSSED -

SJ 0694
02/?2 SENATE- 11) SECOND READING. PASSED AS AMENDED. YEAS 027 NAYS 024 -SJ 0703-

12) MOTION TO RECONSIDER LAID ON TABLE -SJ 0704
02/24 HOUSE- 13) RECEIVED FROM SENATE -NJ 0926
02/25 HOUSE- 14) INTRODUCED. FIRST READING. REFERRED TO NATURAL RESOURCES -NJ 0959
03/03 HOUSE- 15) COMMITTEE HEARING 03/06
03/07 HOUSE- 16) REPORTED BACK INDEFINITELY POSTPONED. PLACED ON CALENDAR -NJ 1139
03/11 HOUSE- 17) INDEFINITELY POSTPONED -NJ 1182- 18) RETURNED TO SENATE
03/12 SENATE- 19) RECEIVED FROM HOUSE -SJ 1050

SB 2098 BY J. SCHULTZ
AN ACT TO AMEND AND REENACT SUBSECTION 21 OF SECTION 57-38-01 OF THE NORTH DAKOTA
CENTURY CODE. RELATING TO INCOME TAX DEFINITIONS. AND PROVIDING AN EFFECTIVE DATE.
(CONTINUED ON NEXT PAGE)



STATE OF NORTH DAKOTA
EXECUTIVE OFFICE

BISMARCK

ART"UR A. LINK
C ef nor

The Honorable J. Garvin Jacobson
North Dakota State Senator
Chairman, Natural Resources Committee
Senate Chambers
Bismarck, North Dakota 	 59505

Dear Senator Jacobson:

This is in support of Senate Bill 2095, presently before you: Committee,
concerning the re(:7ulation of surface mine reclamation.

I believe this Lecislative Assembly should take positive steps to improve
and strengthen ou7. - reclamation law. This belief was recently stated in

. my mossLge to the Legislature:

Like our country's founders 200 years .3i:so, North Dakota is an
agrarian socity with nearly 85 percent of our economy based
upon agricultA,re and related services. We are stewards of
this legacy of land--it is our responsibility to preserve and
enhance this :grarian inheritance.

As stewards c) the land, our first responsibility is to protect
the very soil from which we earn our - living and-feed the world.
Surface minin-: for another North Dakota resource, lignite, will
increase in the next several years. We canrat afford to lose
valuable productive agricultural land. To protect our land,
we must have proper surface mine reclamation legislation. We
must provide for adequate enforcement of this legislation.

The Mined Lane Planning Group was established through the efforts
of my representative on the Old West Regional Commission. This
unit has done much to secure information necessary to implement
proper reclamation techniques.

The results of this Group's research can and have been utilized
in the prepar a tion of legislation to strengthen our present
surface mine reclamation laws. We must strengthen these laws,
and we must continue to fund reclamation research and to up-
grade our reclamation laws based on additional scientific
information from research.

Senate Bill 2095 would make needed improvements in the reclamation law.
I commend Senator Stroup for the efforts he has made to work with all
concerned to develop the bill as written.

*04,412,

January 21, 1975



-̀e Honorable J. Garvin Jacobson
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urge your favorable consideration of Senate Bill 2095.

Sincerely yours,

ARTHUR A. LINK
Governor

AAL:ng
cc: Members, Naturil Resources Committee



State of North Dakota
Department of Agriculture

Stet* Capitol

BISMAkCK. NORTH DAKOTA 55501

January 29, 1975
Myron Just

,-- rnisstoner of Agrlcuitu ,

Honorable Garvin J.ccobson, Chairman
Natural Resourcea Committee
And Members of the Committee
State Capitol
Bismarck, North Dakota 58501

Dear Senator Jacob ,n & Senators:

I am sorry I could not be with you today in person to testify in
regard to SS 2095, the so-called "reclamation" bill. I am very
71 ,2ased with your 6:claration of policy and intent on this bill
.and am generally sportive of the bill, and commend you for your
er,leavor to substartially 'wove North Dakota's rnclamotion laws.

the declaration of policy and intent, the bill states:_

Dic:LARATION OF POLICY AND INTENT.) It is declared
to be the poly and intent of this state to provide, after
surface minify operations are completed, for reclamation of
affected lands to encourage produrtIve use including but not
limited to: 	 planting of fores,d; the seeding of grasses
and legumes fcr grazing purposes; the planting of crops for
harvest; the enhancement of wildlife and aquatic resources;
the establishnnt of recreational, home, and industrial sites;
and for the conservation, development, management and appro-
priate use of 411 the natural resources of such areas for
compatible mul:iple purposes; to aid in maintaining or improv-
ing the tax base; and protecting the health, safety and general
welfare of the people, as well as the natural beauty and aesthetic
values, in the affected areas of this state.

"It is also th ,2 intent of reclamation practices required by this 
chapter to restore mined areas designated for agricultural pur-
poses to a level of productivity equal to or greater than that 
which existed in the permit area prior to mining."

I support and whole-heartedlrendorge the intent' of 	 bill. The
additional suggestions which I would like to offer, which I think
would help to carry out the intent of this bill, is in regard to the
reclamation plan, line 11, page 8. It is my hope that the local soil
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Honorable Garvin Jacobson
and Members of the C ,Almitree
Natural Resoutces -2- 	 January 29, 1975

'conservation districts in North Dakota where the strip mine is to be
located would be incLuded in the preparation and final approval of a
reclamation plan.

I think that no one 1nows better the combination of conditions which
will reestablish vegetation and produce a crop than the farmers who ,
farm in a local area, and particularly , those who may be members of the
local soil conservation district. To have them exercise some judgment
in approval or disapproval of a reclamation plen would, I think, provide
us with a better chance of achieving the intent which was spelled out
in the declaration of policy and intent of this bill.

As every farmer knovv, different types of soil conditions prev*il in
areas often not very far apart. Farmers know how deep to plow; how
the top soil and sub s oil is; what the average rainfall is; and the
kinds of crops that crow best. It is for these reasons, 1. think it is
imperative Oat, tog-tber with broad general guidelines for reclamation,
in each local area 	 the farmers and their skill and judgment
to Achieve a final a-proval or disapproval of a reclamation plan.

Sincerely,

741.

MYrc> Just, 	 )
C 	 issiontr of Agt'iculturo

14J'at
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