STATE OF NORTH DAKOTA : | IN DISTRICT COURT
RECEIVED

COUNTY OF BURLEIGH ‘ SOUTH CENTRAL JUDICIAL DISTRICT
MAY 03 20N
Dakota Resource Council, ) Civil No. 08-10-C-02329
PUBLIC SERVICE)GOMMISSION
Appellant, ) Agency Case No. RC-08-640
)
Vs. ) OAH File No. 2010-0122
)
North Dakota Public Service Commission, )
McLean County, North Dakota ) REPLY BRIEF OF APPELLANT
Department of Transportation, and North )
Dakota Game and Fish Department and )
Falkirk Mining Company, )
)
Appellees. )
)

I.  Falkirk Mining Company Applies an Inappropriate Standard of Review in Its Brief.
Falkirk Mining Company (“Falkirk™) argues in its brief that Dakota Resource Council
(“DRC”) has failed to meet its burden of proof by not submitting evidence to demonstrate that
changing the postmining land use on this land to recreation is not a “higher or better use”. See
Brief of Appellee the Falkirk Mining Company (“Falkirk Brief”), pp. 4-5. Falkirk’s argument,
and indeed most of its brief, misses the point entirely.

The cases cited by Falkirk are inapposite. In Sjostrand v. North Dakota Workers

Compensation Bureau, the Court explained it would

affirm the [agency's] decision unless its findings of fact are not
supported by a preponderance of the evidence, its conclusions of
law are not supported by its findings of fact, its decision is not
supported by its conclusions of law, its decision is not in
accordance with the law or violates the claimant's constitutional
rights, or its rules or procedure deprived the claimant .of a fair
hearing.

2002 ND 125, § 7, 649 N.W.2d 537. The Court in Sjostrand is relying on the scope of review

provisions set forth at N.D.C.C. § 28-32-46. These standards are also directly quoted by Falkirk.
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See Falkirk Brief, p.5. The ALJ in North Central Good Samaritan Center v. North Dakota Dept.

of Human Services (cited by Falkirk), stated that “[a]s to the burden of proof... ‘it appears that

there is no dispute of material fact and, therefore, there is no need to consider which party has the
burden of proof.”” 2000 ND 96, 9 18, 611 N.W.2d 141.

As the North Dakota Public Service Commission (“Commission”) and the other
intervening agencies correctly point out, “appellants base their appeal on subsections (1) and (6)
of N.D.C.C. § 28-32-46, which provides that the Commission’s August 24, 2010 Order must be
affirmed unless the court finds that: “(1) the order is not in accordance with the law; and ... (6)
the conclusions of law and order of the agency are not supported by its findings of fact.” See
Appellee North Dakota Public Service Commission Response Brief (“Commission Brief”), p.2;
Brief of Appellees North Dakota Dept. of Transportation and North Dakota Game and Fish Dept.
(“DOT/Game and Fish Brief”), p.2. Significantly, DRC has not alleged that “[t]he findings of
fact made by the agency are not supported by a preponderance of the evidence” pursuant to
N.D.C.C. § 28-32-46 (5). Consequently, the bulk Falkirk’s arguments, which relate to an
inapplicable standard of proof, miss the mark entirely. As is recognized by the Commission and
the other intervenors, DRC’s arguments are based on legal interpretation; so evidentiary or
factual issues, and therefore Falkirk’s arguments, are irrelevant. “The interpretation and

application of a statute is a question of law....” B.D.H. ex rel. SK.L. v. Mickelson, 2010 ND

235,94, 792 N.W.2d 169.

Additionally, the reliance by Appellees on the deferential review in Montana-Dakota

Utilities Co. v. Public Service Commission, 413 N.W.2d 308, 312 (N.D. 1987), is misplaced.
The interpretation of a statute is not a “highly technical” issue requiring the particular expertise

of the Commission. It is, rather, an issue requiring the particular expertise of a court of law.



II. The Language in N.D.C.C. § 38-14.1-24(2) Is Ambiguous.

The Commission asserts that DRC argued “that the ‘higher and better’ use language in
N.D.C.C. § 38-14.1-24(2) is ambiguous....” Commission Brief, p.4. This is simply untrue.
DRC has not previously argued that the statute is ambiguous. DRC has argued that “it is clear
that a recreational use is not a ‘higher or better’ use than an agricultural use, or more specifically,
a cropland use. This is particularly true in the present case when the land at issue is going to
remain in use as cropland.” Brief of Appellant, p.6 (emphasis in original). According to the
Commission, a “simple reading of the statute indicates that the Commission is empowered to
make postmine land use changes to any number of specifically listed categories (e.g.
recreational). In doing so, the Commission is required to promulgate, and follow, a criterion
associated with making postmine land use changes (i.e. N.D. Admin. Code § 69-05.2-23-03).”
Commission Brief, p.5. Presumably, the Commission believes it complied with the requirements
of N.D.A.C. § 69-05.2-23-03, and that if it does so, it may change the post-mine land use on any
land as it sees fit. DRC disagrees and asserts that agriculture is always a “higher and better” use
than recreational use based on the clear admonition in the statute that Falkirk must “ensure the
restoration of affected lands designated for agricultural purposes to the level of productivity
equal to or greater than that which existed in the permit area prior to mining.” N.D.C.C. § 38-
14.1-01(5). DRC is not arguing that the Commission’s interpretation is irrational; the
Commission’s interpretation is simply incorrect.

Because the “statute is susceptible to differing, but rational, meanings, it is ambiguous.”

Hoffner v. Bismarck Public School Dist., 1999 ND 3, § 7, 589 N.W.2d 195. The Commission

supports its position by quoting an exchange between Commissioner Tony Clark and James

Deutsch, Director of the Reclamation Division. Commission Brief, pp. 5-6. The Commission



conspicuously excises the conclusion of the exchange because it calls the Commission’s position
into doubt. The Commission cites the exchange because Commissioner Clark elicited from Mr.
Deutsch the conclusion that the legislature could have, but did not, specify that agriculture is a
higher or better use. See Commission Brief, pp. 5-6. Although this is true, the rest of the
exciaange is significant:

Commissioner Clark: Okay. Do you find the — the statute to be
unclear , ambiguous, contradictory in any way, or do you simply
find that the statute is written so that it allows the Commission a
good deal of discretion in how it deals with these issues?

Director Deutsch: Well with — with the restoration of the
productivity level on — on lands designated to agricultural use, the

— the statute and the rules are very clear on that. With regard to
other uses and defining the highest and best use, there -- I guess I’d

have to — I think that’s — there’s a definition, but it still is not — not
real clear. There’s discretion that the Commission has in
determining what would be the highest and best use.

And the same thing with going through the specific criteria that
were mentioned. There’s — there’s not real clear guidance in
deciding what is a — the highest and best use. It just says what
needs to be met if you’re looking at an alternative post-mine land
use.

Transcript of Hearing, pp. 76-77 (emphasis added). Further testimony from Mr. Deutsch also

indicates ambiguity in the statute.

Mr. Braaten: And you were asked a question, whether the law
explicitly states that agriculture is a higher and better use, and you
said no. Is that right?

Director Deutsch: That is correct.

Mr. Braaten: Does the law explicitly state that the Public Service
Commission has the discretion (inaudible) higher or better use?

e sk ke

Direct Deutsch: 1 think there’s — there’s some guidance in
determining what’s considered a higher and better use, but there
again, as [ — I think I indicated earlier, that that is not real specific



or proscriptive as far as what can be considered a higher and better
use.

Transcript of Hearing, pp. 84-85. Mr. Deutsch is correct that there is guidance in determining
what is considered a higher and better use. The statute requires Falkirk and the Commission to
“ensure the restoration of affected lands designated for agricultural purposes to the level of
productivity equal to or greater than that which existed in the permit area prior to mining.”
N.D.C.C. § 38-14.1-01(5). The statute also requires Falkirk to “[r]estore lands affected by the
surface coal mining operation which have been designated for postmining agricultural purposes
to the level of productivity equal to or greater, under equivalent management practices, than
nonmined agricultural lands of similar soil types in the surrounding area.” N.D.C.C. § 38-14.1-
24(17). DRC’s interpretation of the statute is sound and consistent with the clear language of the
statute. To the extent that this court considers the Commission’s interpretation to be reasonable,
the “statute is susceptible to differing, but rational, meanings,” and it is therefore ambiguous.

Hoffner v. Bismarck Public School Dist., 1999 ND 3, 9 7, 589 N.W.2d 195.

III. A Recreational Use Is Not a Higher or Better Use than an Agricultural Use.

When the provisions of N.D.C.C. ch. 38-14.1 are read in their entirety, it is clear that a
recreational use is not a higher or better use than an agricultural use, and this is especially true
when the land at issue will remain in use as cropland. DRC explained the rationale for its
interpretation of the statute in its prior brief. See Brief of Appellants, pp. 5-9. To the extent that
the Commission’s interpretation of the statute is reasonable, it creates an ambiguity in the statute.

The “primary objective in statutory interpretation is to determine the legislature's intent.”

Haugenoe v. Workforce Safety and Ins., 2008 ND 78, { 8, 748 N.W.2d 378. “Statutes are

construed as a whole and are harmonized to give meaning to related provisions...[The Supreme

Court of North Dakota] follows the ‘cardinal rule’ of statutory construction that...[its]



interpretation must be consistent with legislative intent and done in a manner which will

accomplish the policy goals and objectives of the statutes.” Rojas v. Workforce Safety and Ins.,

2006 ND 221, 13, 723 N.W.2d 403 (internal quotes omitted). “When a statute is ambiguous, [a

court] may look to the legislative history to discern that intent. Hamich v. State, 1997 ND 110,

13,564 N.W.2d 640.

The legislative history of N.D.C.C. ch. 38-14.1 could not make clearer the overriding
importance of agricultural lands in the statutory scheme. As the North Dakota Supreme Court
explained: “because of the possible consequences of inadequate restoration of the surface

following strip-mining of coal, this court urged the Legislature to take whatever steps might be

reasonably necessary to ensure that the surface was restored for agricultural and ranching
purposes. An examination of Chapter 38-14, N.D.C.C. (Reclamation of Surface-Mined Lands

Act), reveals that substantial changes were made by the Legislature in 1975 and 1977 and it is
our understanding that further changes have been made by the 1979 Legislative Assembly. See,

e. g., H.B. 1252, 46th Legis. Assembly.” Trauger v. Helm Bros., Inc., 279 N.W.2d 406, 411 n.6

(N.D. 1979) (emphasis added). In 1979, the North Dakota Legislative Assembly repealed the
aforementioned Chapter 38-14 and replaced it with the present statute, N.D.C.C. ch. 38-14.1.
See House Bill 1252, 46" Legis. Assembly. The focus of the statute on preserving agricultural
lands and soil productivity, however, remained. See, generally N.D.C.C. ch. 38-14.1.

As Reclamation Director James Deutsch explained, the strong admonitions in North
Dakota’s reclamation laws to restore the pre-mine productivity of agricultural remained a part of
the law through all the above-noted changes. See Transcript of Hearing, pp. 83-84. From the

beginning, the proponents of North Dakota’s reclamation law have focused on the primacy and



importance of North Dakota’s agricultural lands and proving restoration of soil productivity on
these lands.

In a letter to the Natural Resources Committee in 1975, when North Dakota’s reclamation
laws were first passed, Governor Arthur A. Link wrote:

Like our country’s founders 200 years ago, North Dakota is an
agrarian society with nearly 85 percent of our economy based on
agriculture and related services. We are stewards of this legacy of
land — it is our responsibility to preserve and enhance this agrarian
inheritance.

As stewards of the land, our first responsibility is to protect the
very soil from which we earn our living and feed the world.
Surface mining for another North Dakota resource, lignite, will
increase in the next several years. We cannot afford to lose
valuable productive agricultural land. To protect our land, we
must have proper surface mine reclamation legislation. We must
provide for adequate enforcement of this legislation.

Hearing on S.B. 2095 before the Senate Natural Resources Committee, 44th N.D. Legis. Sess.
(Jan. 24, 1975) (written testimony of Governor Arthur A. Link) (“Hearing on S.B. 2095”)

attached as Exhibit A. The Commissioner of Agriculture in 1975, Myron Just, also wrote to the
Natural Resources Committee during its consideration of Senate Bill No. 2095. Commissioner
Just underlined the language stating the intent of the bill, which remains in the North Dakota

Reclamation law at N.D.C.C. § 38-14.1-01(5) as follows: “to ensure the restoration of affected

lands designated for agricultural purposes to the level of productivity equal to or greater than that

which existed in the permit area prior to mining.” See Hearing on S.B. 2095 (Written testimony

of Commissioner Myron Just) attached as Exhibit A. Commissioner Just explained: “I support
and wholeheartedly endorse the intent of this bill.” Id. Governor Link and Commissioner Just
would be surprised that the current Commission believes that recreation is a higher and better use

than cropland. And they would be baffled by the Commission’s decision to designate cropland,



which will be used as cropland, as a recreational use simply to relieve the mining company of its
obligation to prove post-mining productivity and get an early bond release.
IV.  Federal Law Is Not Helpful in Resolving the Ambiguity in N.D.C.C. § 38-14.1-24.
The Commission and Falkirk both point to the federal provisions upon which many of

North Dakota’s provisions are based. Commission Brief, p.6; Falkirk Brief, pp. 10-12. An
exchange between Commissioner Kalk and Reclamation Director James Deutsch makes it clear
that the federal law is not helpful in interpreting North Dakota’s reclamation laws.

Commissioner Kalk: Tony and Kevin both talked about the law a

little bit, but it’s my understanding that North Dakota is well ahead

of the rest of the country in our mine reclamation laws and we

continue to be the model that the federal government looks at. I’'m

just curious to hear your thoughts about that.

Director Deutsch: Well, with — with regard to our law and that, as

- as mentioned earlier in the DRC testimony, our law is — is more

stringent than the federal law with regard to restoration of

productivity on -- on agricultural lands.

Commissioner Kalk: Just in general, North Dakota law, on land
reclamation, is — is, in general, the strictest in the country?

Director Deutsch: With regard to our program, I think it’s in high

regard with — with regard to the federal regulations through the

Office of Surface Mining.
Transcript of Hearing, pp. 78-79. Because North Dakota’s reclamation laws are more stringent
than the federal laws, particularly with regard to restoration of productivity on agricultural lands,
the fact that the language of the federal laws is similar to North Dakota’s is unhelpful in
interpreting North Dakota’s laws. The key difference is precisely that relied upon by DRC for its

interpretation: North Dakota’s laws are far more stringent with respect to agricultural lands. The

fact that the North Dakota program is held in high regard is more than a point of pride for our



state, though. It is the guiding light in interpreting the statute and understanding the importance
it places on restoring agricultural lands.

V. Appellees Fail to Distinguish between Benefits Flowing from a Land Deal and
Benefits Flowing from a Post-Mine Land Use Revision.

Despite DRC’s explanation of the distinction between benefits flowing from a post-mine
land use revision and from a proposed land deal, Appellees turn a blind eye to the obvious.
Ignoring the distinction does not, however, make it go away. If there is not actual change in
post-mine land use, it is arbitrary and contrary to law to change the designation for purposes of
the reclamation standards. There is simply no justification to changing the post-mine land use on
this cropland when the record makes it abundantly clear that it will remain in use as cropland.

The Commission admits in its brief that Falkirk benefits from early bond release if the
Revision is granted. Commission Brief, p.7. It also states that “Falkirk is not the only party to
benefit, specifically as it relates to expediency. Due to the compliance timelines associated with
NDDOT’s no mow obligations, timing is critical.” Id. The Commission goes on to list a number
of public benefits such as allowing “NDDOT to reduce their no mow obligations, with 1271
acres in McLean County alone.” Id.

As DRC has taken pains to point out, the NDDOT’s ability to mitigate no mow acreage
does not flow from changing the 86 acres of cropland to recreational use, particularly because the
land is going to remain in use as cropland. The creation of a wildlife area and other benefits
listed by the Commission flow from the contractual land transfer between Falkirk and NDDOT;
not from the Revision of the 86 acres at issue to a recreational use. The 86 acres were designated

as cropland prior to mining and they will be used as cropland after mining. All of the parties

support the use of these 86 acres as cropland. The inescapable conclusion is that cropland is the



highest and best use of the 86 acres at issue. It is arbitrary and capricious to designate it for
another use knowing full well that it will be used as cropland.
V1. Conclusion

Pursuant to N.D.C.C. ch. 38-14.1, cropland is a higher and better use than recreation.
This is particularly so in the present case where the land at issue will actually be used as
cropland. Because the land will be used as cropland, it is necessary for the cropland reclamation
standards to be met prior to any bond release: Further, the Commission’s Findings related to a
potential recreation area, and it§ desire to refrain from causing any contractual complications for
a land deal between Falkirk and NDDOT, do not support its conclusion that a recreational use is
a higher or better use than a cropland use for the 86 acrés at issue. For all the above reasons,
Appellant respectfully requests that this court reverse that portion of the Order of the Public

Service Commission that changes the post-mining land use for the 86 acres at issue.

Dated this 2™ day of May, 2011.

SARAH VOGEL LAW PARTNERS
Attorneys for Appellant

222 North 4™ Street

Bismarck, ND 58501-4004

(701) 221-2911 (Phone)

(701) 221-5842 (fax)
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! (CONTINUED )
ARE SOLD FOR NONPAYMENT OF TAXES.
01707 SENATE= 01) INTRODUCED, FIRSY RFADING, RFFERRED TO FINANCF AND TAXATION -SJ
0044~ 02) COMMITTEE HFARING 01/08
! 02717 SENATE- 03) REPORTED BACK AMFNDED, AMENDMENT PLACED ON CALENDAR -SJ 0500
J 02/1F SENATE— 04) AMENDMENT ADOPTED, PLACED ON CALENDAR =-SJ 0528— 05) ENGROSSED -
. SJ 0571
02719 SENATF= 06) SECOND READINGs PASSED AS AMENDEDs YEAS 047 NAYS 003 -SJ 0598
02720 HOUSE~ 07) RFCEIVED FROM SENATE -HJ 0871 :
02721 HDUSE= 08) INTRODUCED, FIRSYT RFADINGs REFERRED TO FINANCF AND TAXATION- 09)
: COMMITTEE HEARING 02/26
02726 HOUSF— 10) RETURNED ~HJ 0975—~ 11) RE RFFERRED TO JUDICIARY ~HJ 0975
02/28 HOUSE— 12) COMMITYEE HEARING 03703
03703 HOUSE= 13) REPORTED BACK AMENDFD. AMENDMENT PLACED ON CALENDAR =-HJ 1036
03704 HUUSE~ 14) AMENDMENT ADOPTEDs PLACED 0ON CALENDAR -HJ 1052
03/05 HOUSE~ 15) SECOND READING, PASRED AS AMENDED, YEAS 077 NAYS 001 -HJ 1081~
16) RETURNED TO SENATF
03706 SFNATE— 17) KECEIVED FROM HOUSF -5J 0936
03,07 SENATF~ 18) CONCURRED =SJ 0950- 19) PLACED ON CALENDAR =~SJ 0950~ 20) SECOND
READINGs PASSED AS AMFNDFDs YEAS 046 NAYS 000 -SJ 0950
03/17 SENATE= 21) ENROLLED ~SJ 1117~ 22) SIGNED BY PRESIDENT -SJ 1150
03/18 MOUSE- 23) SIGNED BY SPEAKFR ~MJ 1380
03/1A SENATE— 24) SENT TO GUVERNOR =SJ 1185
03/20 SENATE= 25) SIGNED BY GUVERNDR ~SJ 1261}

58 2094 BY STROUR
ACT TU PROVIDE FOR A SEVERANCE TAX UPNN COALS TN PRNOVIDE PROCEDURFS FOR THE
IMPUSITIDN, COLLECTIOIN: AND ADMINISTRATION OF SUCH TAX3 TN PROVIDE FOR THF DEPNSIY
OF THE PROCEEDS OF SUCH TAX IN A SPECJIAL CDAL DEVELOPMFNT FUND IN THE STATE
THEASURYS AND TO PROVIDE A PENALTY.
01/07 SUNATE~ 01) INTRODUCEDO. FIRSY READING, REFFRRED TO FINANCE AND TAXATION -SJ

€0aq

01/33 SENATE~ 02) COMMITTEE HEARING 01/14
02/1P SFNATE~ 03) REPORTED BACK INDEF INITELY PNSTPONED, PLACED NN CALENDAR -SJ 0537
02719 SENATE~ 04) LAID UVER ONF LFGISLATIVF DAY ~S5J 0575
02720 SENATL~= 05) INDEFINITELY POSTPONFD -SJ 0637

. S8 209% BY STROUP :

! ACT RFLATING 10 POLICY, DFFINITIONS, LICENSING OF MINING OPERATIONS, NDTICE OF
INTENTION TO MINEs DUTIFS OF THE OPERATORs LIMITATIONS IN GRANTING PFRMITS, BOND
OF THF OFERATURs PROVIDING AN APPROPRTATION. AND PROVIDING A PENALTY.

01707 SENATF~- 01) INTRODUCEDs FIRST READING, RFFFRRED TO NATURAL RESOURCES ~S5J 0044
01720 SENATF~- 02) COMMITTFE HEARING 01/24 v 1

01724 SENATE— 03) COMMIITEE HEARING 01/3)

02717 SUNATE— 04) REPNRTED BACK AMENDED, AMENDMENT PLACED NN CALENDAR -SJ 0506

[

1 02/18 SENATE— 05) AMENDMENT ADOPTLD, PLACED ON CALENDAR =SJ 052R— 06) FNGROSSED -
i SJ 0873— 07) RE REFFRRED TO APPROPRIATIONS ~SJ 0528

02/20 STNATE— O8) REPDRTIFD BACK AMENDFD, AMENDMENT PLACED ON CALENDAR -SJ 0646
02721 SENATE~ 09) AMENDMENT ADOPTYEDs PLACFD ON CALFENDAR ~SJ 0670- 10) FNGROSSED -~

! &J 0694
1 02/22 SENATE— 11) AMENDMENT PROPOSED ~5J D0702- 12) AMENDMENT FAILED ~SJ 0703- 13)
SECOND READINGs PASSED AS AMENDFD, YFAS 051 NAYS 000 -RJ 0703~

i 14) MDTION TO RECONSIDF® LAID ON TABLE =SJ 0703
i 02/24 SENATE— 15) RECONSIDFRED -SJ 0723~ 16) AMFNDED ON FLODR -SJ 0723~ 17)

I AMFNDMENT ADOPTED =SJ 0723- 1R) RE-ENGROSSED —~SJ 0723— 19)
e PASSED AS FURTHFR AMENDED, YFEAS 046 NAYS 000 -SJ 0723
§ 02/24 HUOUSE- 20) KRECEIVED FROM SENATE -HJ 0926
3 02/25 HOUSE~ 21) INTRODUCED. FIRST READING: REFLRRFD TO NATURAL RESOURCES -HJ 0959
04/07 HUUSE- 22) COMMITTFE HFARING 03713
03/17 HOUSE- 23) REPURTED BACK AMEND®D, AMENDMENT PLACED ON CALENDAR =HJ 1339
{CONTINUED ON NEXT PAGE)
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S8 2096

SB 2097

S8 2098

PAGE 36

(CONTINUED)

03/19 HNUSE~ 24) AMENDMENT ADOPTED, PLACFD NIN CALENDAR -HJ 1439- 25) RECONSIDERED
~HJ3 1439- 26) RF RFFFRRED TO NATURAL RESDURCES ~HJ 1439- 27)
REPORTED BACK AMENDED, AMENDMENT PLACED ON CALENDAR -HJ 1467~ 28)
AMENDMENT ADOIPTEDs PLACED ON CALENDAR ~HJ 1469— 29) MAJORITY
REPURT ADOPTED ~HJ 1469

03720 HOUSE—~ 30) SECOND READING, PASSED AS AMENDED. YEAS 098 NAYS 004 -HJ 1522~

31) HFTUKNED TO SENATF '

03720 SENATE~ 32) RECCIVED FROM HOUSE -89 127€

03/22 SENATE~ 33) CONCURRED =SJ 1348~ 34) PLACFD ON CALENDAR -SJ4 134R- 35) SECOND
READING, PASSED AS AMENDED, YEAS 046 NAYS 000 -SJ 1348

BY SANDS
ACT TU AMEND SECTION 1-03-02 UF THE NORTH DAKOTA CENTURY CODF, RELATING TO WHEN A
DAY FULLOWING A HOLIDAY SHALL BE A HOLIDAY,

01/07 SENATE~ 01) INTRODUCED,s FIRST RFADINGs REFERRED 10O STATE AND FFDERAL

GOVERNMENT

01/13 SENATE~ 02) COMMITTEE HEARING 01/13 ’ .

01714 SENATE~ 03) KEPORTED HBACK. DO PASS, RFPORT ADOPTED, PLACED ON CALENDAR =-SJ
oo9ov .

01717 SENATE— 04) LAID OVER ONF LFGISLATIVF DAY -SJ 0151

01/70 SENATF- 05) SECUND READING. PASSED, YEAE 048 NAYS 003 -SJ 0167

01/2) HOUSE— 06) RECFIVED FRUM SFNATF —HJ 022%— 07) INTRODUCED., FIRST READING,
REFERNED TO STATE AND FEDFRAL GOVERNMENT -HJ 0242

02724 HOUSE~— OB) REPORIED HACK e+ DO PASS, PLACED ON CALENDAR

02/25 HOUSE—- 09) SECOND READING. PASSFD, YEAS 097 NAYS 002 -HJ 0956- 10) RETURNED
TO SENATE

02/27 SFNATE~ 11) RECEIVED FRUOM HOUSE -SJ OR1l

03710 SENATE~ 12) ENROLLED =SJ 0985

03711 SENATE— 13) SIGNED BY PRESIDENT ~SJ 1014

03711 HOUSE— 14) SIONFD BY SPEAKER ~HJ 1206

03712 SENATE~ 15) SENT 70 GOVERNOR -SJ 1022

03713 SENATF~ 16) SIGNED dY GOVFRNOR -SJ 1077

BY Le CHRISTENSEN

ACYT ESTABLISHING A DEPARTMENT OF NATURAL RESNURCES: PROVIDING FOR THE DUTIES AND

AUTHORITY OF THE COMMISSIONER, AND THF DEPARTMENT®S OPERATION, PERSONNEL, POWERS

AND DUTIESS AND THF TRANSFER OF POWFRS AND DUTIES FROM OTHER DEPARTMENTS AND

AGFNCIES: AND DFCLARING AN EMFRGENCY.

031/07 SENATE~ 01) INTRODUCED. FIRST RFADING. REFERRED TO NATURAL RESOURCES -SJ 004aa

03720 SENATE— 02) COMMITTEE HEARING 01/23

02/14 SENATE~ 03) COMMITYTEE HEARING 02/17- 04) REPORTED BACK AMENDED. AMFNDMENT

PLACED ON CALENDAR -~€) 0478

02717 SENATF— 05) AMENDMENT ADOPTED, PLACFD DN CALENDAR —SJ 0499~ 06) FNGROSSFD-~
07) RE REFERRED TO APPROPRIATIONS ~5J 0499

02720 SENATE— 08) KEPORTED BACK AMENDEDs AMENDMENTY PLACED ON CALENDAR ~SJ 0646

02/21 SENATF— 09) AMENDMENT ADUPTED, PLACED ON CALENDAR —-SJ 0670~ 10) ENGROSSED -

SJ 0694

02722 SENATE~ 11) SECOND READING. PASSFD AS AMENDED, YEAS 027 NAYS 024 ~SJ 0703~
12) MOTION TO RECONSIDFR LAID ON TABLE -SJ 0704

02724 HOUSE~ 13) RECEIVED FROM SFNATE —HJ 0926

02725 HOUSL— 14) INTRODUCEDs FIRST READINGs REFERRED TO NATURAL RESOURCES -HJ 0959

03/03 HOUSE~ 15) COMMITYEE HEARING 03/06

03707 HUOUSE—~ 16) REPORTED BACK INDEFINITELY POSTPONED, PLACED ON CALENDAR -HJ 1139

03711 HOUSE~ 17) INDEFINITELY POSYPONED ~MJ 1182~ 18) RETURNED TO SENATE .

03712 SENATE~ 19) RECEIVED FROM HOUSE -SJ 1050

BY J. SCHULTZ

AN ACT TO AMEND AND REENACT SUHSECTION 21 NF SECTION S7-38-01 OF THE NORTH DAKOTA
CE=NTURY CODEs RELATING TO INCOME TAX DEFINITIONS., AND PROVIDING AN EFFECTIVE DATF.
(CONTINUED ON NEXT PAGE)



' EXECUTIVE OFRICE. . i
" BISMARCK - |

January 21, 1975

‘North Dakota State Senator

'Chairman, Natural Resources Committee
‘Senate’ Chambers : :
-Blsmarck, North Dakota 58505

:'Qar Senator Jacobson:

: ffﬁis is in éupéort of Senate Bili 2095, presently before you. Committee,
concerning the_;egulation of surface mine reclamation.

;. I believe this Legislative Assembly should take positive steps to improve
and strengthen our reclamation law. This belief was recently stated in
my messtje to the Legislature: - :

Like our country's founders 200 years ago, North Dakota is an
agrarian sociecty with nearly 85 percent of our economy based
upon agriculture and related services. We are stewards of
R this legacy of land--it is our responsibility to preserve and
. enhance this agrarian inheritance.

As stewards of the land, our first responsibility is to protect
the very soil from which we earn our-living and feed the world.
Surface mining for another North Dakota resource, lignite, will
increase in the next several yeers. We canrot afford to lose
valuable productive agricultural land. To protect our land,

i 5 we must have proper surface mine reclamation legislation. We
;w : must provide for adequate enforcement of this legislation.

S The Mined Land Planning Group was established through the efforts
£ of my representative on the Old West Regional Commission. This
unit has done much to secure information necessary to implement
proper reclamation techniques.

i’ The results of this Group's research can and have been utilized
; in the preparation of legislation to strengthen our present

i surface mine reclamation laws. We must strengthen these laws,

and we must continue to fund reclamation resecarch and to up-

grade our reclamation laws based on additional scientific

information from research.
:Liﬁ, Senate Bill 2095 would make needed improvements in the reclamation law.
" T commend Senator Stroup ior the efforts he has made to work with all
concerned to. develop the bill as written.
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3 y . Sinéé;ﬁely .yours,

eration of Senate'Bill 2095, .




c_mmlsaloner of Agrlt:ulluw

Honorable Gafvin:Jacobson. Chairman
" “Natural Resources Committee
- And Membhers of the Committee
" .State Capitol
_nBismarck. North Dakota - 58501

7'Deat‘80nac0t Jacobson & Senators: . . .

R ¢ am sorrv 1 could not be vith you today in peraon to testify in
regard to SB 2095, the so-called "reclamation" bill. I am very

nleased with your declaration of policy and intent on this bill

" and am generally supportive of the bill, and commend you for your

endeavor to substantially improve North Dakota's reclamation laws.
in the declaration of policy and intent, the bill states:

"38-14-01. DECLARATION OF POLICY AND INTENT,) It is declared
to be the policy and intent of this state to provide, after
surface mining operations are completed, for reclamation of
affected lands to encourage produrtive use including but not
limited to: the planting of fores.s; the seeding of grasses

and legumes for grazing purposes; the planting of crops for
harvest; the enhancement of wildlife and aquatic resources;

the establishwunt of recreational, home, and industrial sites;
and for -the conservation, development, managament and appro-
priate use of all the natural resources of such areas for '
compatible multiple purposes; to aid in maintaining or improv--
ing the tax base; and protecting the health, safety and general
welfare of the people, as well as the natural beauty and aesthetic
values, in the affected areas of this state.

“Ir {s also the intent of raclanltiou gracttcea reguited by this
chapter to restore mined areas designated for .agricultural pur-

oses to a level of productivity equal.to or greater than that
which existed inthe etnit“:ran tior to nﬂn :

additional suggestions, which® I would like to offet, ‘which I thtnk
would help to carry oﬁt the iatent of this bill, is: in'regard to the
reclamation plan, Line 11,: pagﬁ‘ﬁ It is my hope that the locel ‘s0il

ey
oAl it



{11 0% vnge:atton dhd produce a crop :han ‘the; farmars who ..
arm*ina localnarca, ‘and. pa:tgculnrly,thoae who' may: b members o ?the
onsekvat Lot distridt chivée them oxeréiié some judgment:.
.Pproval of 3 rﬂclnmntion plan vouid‘%I think, ptovide

the top soil andfaubsoil 135; T
kinds-of cropa that grow bes vI:‘i for these" raaaons, 1 think. 1t 18
'imperative that, togethar with broad geéneral guidelines for reclamntion,
in each local area we: urilize the farmers and their 8kill and judgment
to achieve a f£inal approval or disapproval of a reclamation plan.

:{" ' Sincerely,
~ 7/ o ~/M//
Just - Qi
y C issionky of Agriculture
R | |
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing REPLY BRIEF OF
APPELLANT with Exhibit A was on May 2, 2011, served via U.S. Mail on the following:

ND Public Service Commission - Brian R. Bjella (ID 03549)
Mark Gruman Crowley Fleck
600 East Boulevard, Department 408 400 East Broadway, Suite 600

i Bismarck, ND 58501
Bismarck, ND 58505-0480 ’
’ b3 k . . C
Attorney for ND Public Service Attorney for Falkirk Mining Company

Commission

Attorney General Wayne Stenehjem Ladd Erickson

Zachary Smith McLean County State’s Attorney
State Capitol P.O. Box 1108

600 E. Boulevard Ave. Washburn, ND 58577-1108
Dept. 125 Attorney for McLean County

Bismarck, ND 58505

Attorney for North Dakota Game and
Fish Department and North Dakota
Department of Transportation

P

/Dérrick Braate(
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