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PROJECT PARTICIPATION AGREEMENT

THIS PROJECT PARTICIPATION AGREEMENT is entered into and effective at
12:01 a.m. Central Time as of August 18, 2010 (the “Effective Time”) by and among Great
River Energy, a cooperative corporation incorporated under the laws of Minnesota, ALLETE,
Inc., d/b/a Minnesota Power, a Minnesota corporation, Western Minnesota Municipal Power
Agency, a municipal corporation and political subdivision of the State of Minnesota, Otter Tail
Power Company, a corporation organized and existing under the laws of the State of Minnesota,
and Northern States Power Company, a Minnesota corporation.

RECITALS

A. The Owners have determined that the Project is necessary to: (i) enhance service
reliability for electric customers in Minnesota and the surrounding region; (ii) strengthen the
transmission network to meet additional demands for electric power; and (iii) enhance
transmission system capacity to support the installation of renewable energy resources;

B. The Owners have further determined that because the project is regional in nature,
it is most efficient and effective for the Owners to enter into this Agreement to provide for the
construction and operation of the Project in a collaborative manner and set forth their rights,
duties and obligations with respect to their ownership of the Project.

C. The Owners or their Affiliates have entered into the Project Development
Agreement pursuant to which (i) they have directly and through the Development Manager
previously undertaken Development Work; (ii) they have elected to participate in the Project;
(iii) the Management Committee established under the Project Development Agreement has
approved this Agreement; and (iv) the Project Development Agreement has terminated effective
at the Effective Time (except for certain sections therein that will survive its termination);

D. Contemporaneously herewith, the Owners have entered into: (i) the Construction
Management Agreement; (ii) the Transmission Capacity Exchange Agreement; (iii) the
Operation and Maintenance Agreement; and (iv) such other agreements as the Owners have
deemed necessary;

E. The Project is one of the CapX Projects; and

F. Each of the Owners has a Percentage Interest and Asset Ownership Percentage,
all as more particularly described in this Agreement.
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AGREEMENT

In consideration of the foregoing Recitals, the mutual covenants set forth in this
Agreement and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, each Owner agrees as follows.

ARTICLE 1
DEFINITIONS, SCHEDULES AND EXHIBITS

1.1 Definitions. In addition to the other terms defined herein, the following terms, whether
in the singular or in the plural, when used herein, in Schedule 1 - Generally Applicable
Provisions, in the exhibits attached hereto, or in notices given under this Agreement and
initially capitalized, have the meanings specified below:

“Abandoning Owners” has the meaning given in Section 8.4.1.1.

“Acceptable Credit Bank™ means a bank: (i) the long term senior debt obligations of
which are rated “A-" or better by S&P or “A3” or better by Moody’s or whose obligations are
guaranteed, insured, or otherwise credit enhanced by a bank or financial institution, the long term
senior unsecured debt obligations of which are so rated and (ii) that has an office in the
continental United States at which the Acceptable Letter of Credit may be drawn or the Escrow
Funds may be accessed, as applicable.

“Acceptable Escrow Arrangement” means an escrow agreement among the transferring
Owner, the other Owners and an Acceptable Credit Bank that: (i) establishes a separate and
distinct account into which the transferring Owner deposits cash in an amount equal to one
hundred and fifty percent (150%) of the Discretely Owned Substation Costs attributable to (a)
the Discretely Owned Substation Assets that are not being transferred by the transferring Owner
as part of the same Permitted Transfer of its Asset Ownership Percentage in the case of a
Remaining AOP Without DOSA Transfer, or (b) the Discretely Owned Existing Substations that
are being transferred by the transferring Owner in the case of a DOES Without AOP Transfer, in
each case that are necessary to achieve Final Completion of the Facilities and the Discretely
Owned Substation Assets based on the then-current Project Budget (such cash, together with any
interest earned thereon, the “Escrow Funds”); (ii) has a stated expiration date of the then
expected Final Completion Date, as such date may be extended upon written notice from an
authorized representative of the non-transferring Owners stating that the Final Completion Date
of the Facilities and the Discretely Owned Substation Assets has not yet occurred and setting
forth the new expected Final Completion Date of the Facilities and the Discretely Owned
Substation Assets; (iii) provides for the investment of the Escrow Funds in an interest bearing
money market deposit account of the Acceptable Credit Bank payable in U.S. Dollars in
immediately available funds; (iv) requires the transferring Owner (and not the other Owners) to
pay any and all fees, costs or expenses due to the Acceptable Credit Bank and to provide any
indemnification required by the Acceptable Credit Bank; (v) provides that the Escrow Funds will
be disbursed (a) to the non-transferring Owners upon receipt of a written instruction letter signed
by an authorized representative of the non-transferring Owners stating that the transferring
Owner (in the case of a Remaining AOP Without DOSA Transfer) or the transferee (in the case
or a DOES Without AOP Transfer) failed to pay, when due, any Discretely Owned Substation
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Costs required to be paid by it under the DOSA Construction Agreements to which it is a party
within fifteen (15) days after the date such payment was due or (b) otherwise only upon receipt
of a written instruction letter signed by an authorized representative of the non-transferring
Owners and the transferring Owner; and (vi) provides that, from time to time, upon receipt of a
written instruction letter signed by an authorized representative of the transferring Owner and a
written certificate from the Construction Manager (or if the Construction Manager is the same
Person as the transferring Owner, the Independent Engineer) stating the remaining amount of
Discretely Owned Substation Costs required to complete the applicable Discretely Owned
Substation Assets, Escrow Funds in an amount equal to the difference between (a) the Escrow
Funds and (b) one hundred and fifty percent (150%) of the amount set forth in such certificate,
may be distributed to the transferring Owner.

“Acceptable Letter of Credit” means an irrevocable, unconditional standby letter of
credit issued by an Acceptable Credit Bank to which the non-transferring Owners are the
beneficiary: (i) having a stated expiration date of not less than three hundred sixty four (364)
days (or such longer term as may be commercially available) after the date of the original
issuance or any renewal thereof; (ii) that automatically renews or permits the non-transferring
Owners, on the signature of an authorized representative of the non-transferring Owners, to draw
on sight all or any portion of the stated amount if not renewed on or prior to the thirtieth (30th)
day prior to any expiration date of the letter of credit; (iii) that is payable in U.S. Dollars in
immediately available funds; (iv) that is governed by the International Standby Practices,
International Chamber of Commerce Publication No. 590 (ISP 98), and any amendments or
revisions thereto, and, to the extent not governed thereby, the laws of the State of New York; (v)
in an amount equal to one hundred and fifty percent (150%) of the Discretely Owned Substation
Costs attributable to (a) the Discretely Owned Substation Assets that are not being transferred by
the transferring Owner as part of the same Permitted Transfer of its Asset Ownership Percentage
in the case of a Remaining AOP Without DOSA Transfer, or (b) the Discretely Owned Existing
Substations that are being transferred by the transferring Owner in the case of a DOES Without
AOP Transfer, in each case that are necessary to achieve Final Completion of the Facilities and
the Discretely Owned Substation Assets based on the then-current Project Budget; (vi) that is
drawable upon issuance of a drawing certificate signed by an authorized representative of the
non-transferring Owners stating that the transferring Owner (in the case of a Remaining AOP
Without DOSA Transfer) or the transferee (in the case or a DOES Without AOP Transfer) failed
to pay, when due, any Discretely Owned Substation Costs required to be paid by it under the
DOSA Construction Agreements to which it is a party within fifteen (15) days after the date such
payment was due; and (vii) provides that, from time to time, upon receipt of a written instruction
letter signed by an authorized representative of the transferring Owner and a written certificate
from the Construction Manager (or if the Construction Manager is the same Person as the
transferring Owner, the Independent Engineer) stating the remaining amount of Discretely
Owned Substation Costs required to complete the applicable Discretely Owned Substation
Assets, the amount of the letter of credit may be reduced to an amount equal to one hundred and
fifty percent (150%) of the amount set forth in such certificate.

“Administrative Agent Agreement” has the meaning given in Section 4.5.

“Advance” has the meaning given in Section 14.2.3.
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“Advance Default” has the meaning given in Section 14.1.2.

“Advance Default Accrued Interest” has the meaning given in Section 14.3.2.3.
“Advance Default Late Fee” has the meaning given in Section 14.3.2.2.
“Advance Default OPCs” has the meaning given in Section 14.3.2.1.
“Advancing Owners” has the meaniﬁg given in Section 14.2.4.3.

“Affiliate” means any Person that, directly or indirectly, through one or more
intermediaries, controls, is controlled by, or is under common control with, an Owner. For
purposes of this Agreement, Missouri Basin Municipal Power Agency, an intergovernmental
entity organized under Chapter 28E of the Code of lowa and existing under the
intergovernmental corporation statutes of the States of Iowa, Minnesota, North Dakota and South
Dakota, d/b/a Missouri River Energy Services, is deemed to be an “Affiliate” of Western
Minnesota Municipal Power Agency.

“Affiliate Contracts” has the meaning given in Section 4.3.1.2.
“Affiliated Owners” has the meaning given in Section 3.2.3.1.

“Agency Authority” has the meaning given in Section 2.3.2 of the Construction
Management Agreement.

“Agreement” means this Project Participation Agreement, as it may be supplemented or
amended.

“Alternate” has the meaning given in Section 3.2.3.1.2.

“Applicable Energy Regulations” means the rules, Orders, regulations, practices,
procedures and protocols established in compliance with Applicable Law by applicable
Transmission Providers (such as the Midwest Independent Transmission System Operator, Inc.),
electric reliability organizations (such as the North American Electric Reliability Corporation
and the Midwest Reliability Organization) and comparable Persons that are applicable to the
Services, the Maintenance Services, the Control Center Services, the Construction Work, the USI
Work, the Facilities or the Discretely Owned Substation Assets (or their operations) or the
performance of the obligations of the parties hereunder.

“Applicable Law” means (i) any and all laws (including all statutory enactments and
common law), ordinances, constitutions, regulations, treaties, rules, codes, standards,
Governmental Approvals, requirements and Orders that: (a) have been adopted, enacted,
implemented, promulgated. ordered, issued, entered or deemed applicable by or under the
authority of any Governmental Body having jurisdiction over a specified Person (or the
Properties of such Person); and (b) are applicable to the Services, the Maintenance Services, the
Control Center Services, the Facilities, the Discretely Owned Substation Assets, the Construction
Work, the USI Work, other portions of the Project or the performance of the obligations of the
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parties under this Agreement (each in its respective capacities); and (ii) Applicable Energy
Regulations.

“Applicable Segments” means the Segment(s) for which a Maintenance Provider or a
Control Center Authority is responsible under the Operation and Maintenance Agreement, as
more particularly set forth in Appendix A thereto.

“Appointing Owner” means each Owner that has granted Agency Authority to the
Construction Manager pursuant to Section 2.3.1 of the Construction Management Agreement.

“Arbitrator” has the meaning given in Section 18.2 of this Agreement or Section 3.4.1
of Schedule 1, as applicable.

“Asset Ownership Percentage” has the meaning given in Section 3.1.3.1.2.

“Asset Ownership Percentage Formula” has the meaning given in Section 3.1.3.2.2.
“Authorized Owner Representatives” has the meaning given in Section 3.2.3.1.2.
“Automatic Extension Period - BFTPT” has the meaning given in Section 10.4.1.9.1.

“Automatic Extension Period — No BFTPT” has the meaning given in Section
10.4.1.8.1.

“Automatic Freeze” has the meaning given in Section 14.2.5.

“Bona Fide Third Party Transaction” has the meaning given in Section 10.4.1.9.
“Books and Records” has the meaning given in Section 6.5.

“Budget Deadlock™ has the meaning given in Section 6.2.3.

“Budgets” means one or more of the Project Budget and Capital Budget, including the
Initial Project Budget.

“Business Day” means any day other than a Saturday, Sunday or federal holiday.
“Business Purpose Transaction” has the meaning given in Section 10.2.4.
“Call Option” has the meaning given in Section 14.2.7.

“Call Option Assignment Agreement” means the Call Option Assignment, Assumption,
Novation and Joinder Agreement substantially in the form attached hereto as Exhibit M.

“Call Option Closing Date™ has the meaning given in Section 14.2.7.4.1.
“Call Option Determination Date” has the meaning given in Section 14.2.7.

“Call Option Exercise Period” has the meaning given in Section 14.2.7.
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“Call Option Notice” has the meaning given in Section 14.2.7.4.1.

“Call Option Transferees” has the meaning given in Section 14.2.7.4.1.

“Call Price” has the meaning given in Section 14.2.7.4.2(iii).

“Call Price Default” has the meaning given in Section 14.1.3.

“Call Price Default Accrued Intere§t” has the meaning given in Section 14.4.2.3.
“Call Price Default Late Fee” has the meaning given in Section 14.4.2.2.

“Call Price Default OPCs” has the meaning given in Section 14.4.2.1.

“Capital Budget” has the meaning given in Section 6.2.1.

“Capital Expenses” means expenses incurred in connection with Capital Improvements.

“Capital Improvements” means capital additions or modifications to the Facilities that
are undertaken after the applicable Phase In-Service Date for such Facilities in accordance with
the Capital Budget and at the direction of the Management Committee for the purpose of
maintaining Facility Capacity or the reliability of the Facilities in accordance with CapX Design
Criteria, as applicable, and Good Utility Practice. Capital Improvements exclude: (a) work
undertaken pursuant to the Construction Management Agreement or the Construction
Agreements in accordance with the Project Plan; and (b) Upgrades.

“CapX 2020 Substation Design Criteria” means the criteria established in: (i) Control
and Protective Design Criteria for Substations, Revision 0, dated December 12, 2006;
(ii) Physical Design Criteria for Substations, Revision 0, dated December 12, 2006; and (iii)
Civil Performance Criteria for Substations, Revision 0, dated December 12, 2006; copies of
which are set forth in Appendix C-1 of the Construction Management Agreement, as such
criteria are amended by the Management Committee.

“CapX 2020 Transmission Capacity Expansion Initiative” means the cooperative
efforts of the Owners and other Persons to engage in electric transmission projects designed to
reliably serve load and meet the projected growth of electricity requirements in the Transmission
Grid in Minnesota and the immediately surrounding region, which efforts are anticipated to
include, in the aggregate over a long-term period, the study, planning, coordination,
development, construction and ownership of electric transmission facilities.

“CapX 2020 Transmission Line Design Criteria Guidelines” means the requirements
established in the CapX 2020 Transmission Line Design Criteria Guidelines, Revision 3, dated
April 19, 2010, a copy of which is set forth in Appendix C-2 of the Construction Management
Agreement, as such requirements are amended by the Management Committee.

“CapX 2020 Trust” means that certain Delaware statutory trust, dated August 30, 2007,
named the “CapX 2020 Transmission Capacity Expansion Initiative Trust” that holds by
assignment the Intellectual Property and Proprietary Rights (as defined in the CapX 2020 Trust)
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created under and pursuant to the CapX 2020 Transmission Capacity Expansion Initiative
Participation Agreement dated as of January 1, 2007, as amended.

“CapX 2020 Trust License” means that certain Master CapX 2020 Intellectual Property
License Agreement of the CapX 2020 Trust, to be entered into after the Effective Time,
pursuant to which the Owners will be granted a limited, non-exclusive, non-transferable, royalty
free, perpetual right and license to use such intellectual property and proprietary rights solely for
permitted purposes in connection with, and for the benefit of, the CapX 2020 Transmission
Capacity Expansion Initiative and the CapX Projects, including the Project.

“CapX Design Criteria” means: (i) CapX 2020 Substation Design Criteria and
(i) CapX 2020 Transmission Line Design Criteria Guidelines.

“CapX Project” means any of the several transmission projects arising from the CapX
2020 Transmission Capacity Expansion Initiative planning process, including the Project.

“Casualty” means damage or destruction to Property.
“CEII” has the meaning given in Section 17.5.

“Chair” means the Owner Representative who is acting as the chair of the Management
Committee, which Owner Representative may change from time to time in accordance with
Section 3.2.3.5.

“Change in Law” means any change in, or enactment of, any Applicable Law or official
published policy regarding the interpretation or enforcement of any Applicable Law by a
Governmental Body that takes place after the Effective Time and affects or relates to the
performance of the obligations of the Owners (individually or collectively) under this
Agreement, including the imposition of any new Governmental Approval requirements;
provided, however, a change in Applicable Law affecting only a tax payable or any other cost
of performance hereunder will not constitute a Change in Law.

“Change of Control” means for any Person, (i) a change in any Person or Persons that
directly or indirectly possess the power either to (a) vote fifty percent (50%) or more of the
securities or interests having ordinary voting power for the election of directors (or other
comparable controlling body) of such Person or (b) direct or cause the direction of management
or policies of such Person, whether through the ownership of voting securities or interests, by
contract or otherwise, or (ii) the creation of a Person or Persons that directly or indirectly possess
the power either to (a) vote fifty percent (50%) or more of the securities or interests having
ordinary voting power for the election of directors (or other comparable controlling body) of
such Person or (b) direct or cause the direction of management or policies of such Person,
whether through the ownership of voting securities or interests, by contract or otherwise, in each
case where no such Person or Persons existed before, or (iii) if such Person is a cooperative or a
joint action agency, the merger or consolidation of such Person with or into another Person in
accordance with Applicable Law.

“CM Costs” means, except as otherwise provided in the Construction Management
Agreement, the cost of the Construction Work (including the Project’s allocable share of Joint

Execution Version - 7 - Confidential



Project Activities as determined by the Management Committee) and all costs incurred in the
performance of the Services specifically including, without duplication, the following:

(i) amounts incurred by the Construction Manager in connection with the
performance of the Services, as determined in accordance with Appendix D to the Construction
Management Agreement;

(ii) amounts due to Contractors (including Subcontractors), CM Subcontractors,
consultants, legal counsel and other Persons performing portions of the Services or Construction
Work in connection and in accordance with the Construction Management Agreement or the
Project Construction Contracts, as applicable, and approved by the Construction Manager;

(ili)  costs related to the acquisition of Procured Materials;
(iv)  costs related to the acquisition of Project Real Property;

v) costs of insurance procured in accordance with Appendix I to the Construction
Management Agreement, as it may be amended by the Management Committee, except as
otherwise therein provided;

(vi)  costs of the Construction Manager attributable to the Services or Construction
Work and relating to discharging and paying any liability, loss, damage, or expense, including
attorneys’ fees and other costs of defending, settling or otherwise administering Third Party
CMA Claims or Third Party Environmental Claims, except to the extent the Construction
Manager is obligated to indemnify the Owners pursuant to Section 13.1.2 of the Construction
Management Agreement;

(vii)  Sales Taxes and other Taxes arising from and payable to any Governmental Body,
payments in lieu of taxes, and fees related to Governmental Approvals arising out of the
performance of the Services or Construction Work under the Construction Management
Agreement, the Construction Agreements, Real Property Agreements or otherwise attributable to
the performance of the Services or Construction Work, excluding income, gross receipts,
franchise or taxes similarly imposed or assessed on the results of operations of the Construction
Manager, any Owner, Discretely Owned Substation Owner, Contractor, CM Subcontractor or
any Subcontractor;

(viii) any other costs incurred by the Construction Manager in connection with the
performance of the Services, including (net of any reductions or adjustments received with
respect thereto) rental charges, royalties and fees, field office costs, travel and relocation costs,
professional services fees and costs incurred in connection with, or arising out of, performance
bonds, security, utilities, safety, transport, storage and telecommunications;

(ix)  costs that are (a) stated to be CM Costs pursuant to the Construction Management
Agreement or (b) determined by the Management Committee to be CM Costs;

(%) costs of insurance deductibles and self-insured retentions as provided in
Appendix I, as it may be amended by the Management Committee;
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(xi) costs incurred in connection with the termination of the Construction
Management Agreement as described in Section 15.2,3.4 thereof;

(xii) Discretely Owned Substation Costs; provided, however, the costs so incurred by
a Discretely Owned Substation Owner will not be reimbursed to such Discretely Owned
Substation Owner because such Discretely Owned Substation Owner will receive a credit
therefor pursuant to Sections 3.1.3.1.1 and 3.1.3.2.1; and

(xiii) costs expended prior to the Effective Time (a) under Development Period
Contracts directly related to the engineering, procurement or construction of the Facilities or the
Discretely Owned Substation Assets; (b) in connection with the acquisition of Project Real
Property, in each case as specifically determined by the Management Committee to be a CM
Cost; or (c) that are ROW Authorized Costs (as defined in the Project Development Agreement).

“CM Subcontract” means each contract, agreement or arrangement with the
Construction Manager or a CM Subcontractor on the one hand, and any CM Subcontractor on
the other hand, establishing the terms of performance of any part of the Services.

“CM Subcontractor” means each and every supplier, subcontractor, vendor, consultant
or contractor of any tier performing any part of the Services, directly or indirectly, for the
Construction Manager. Reference to an Owner as a “CM Subcontractor” excludes any reference
to such Owner in any other capacity.

“Code” means the Internal Revenue Code of 1986, as amended from time to time.
“Collateral Assignment” has the meaning given in Section 10.2.2.

“Commission” (or any derivation thereof) means the process of verifying the safety,
reliability and performance (including testing) of the Facilities and the Discretely Owned
Substation Assets in accordance with the applicable Construction Agreements and Good Utility
Practice.

“Complete Taking” has the meaning given in Section 9.1.

“Condemnation Action” means a taking by any Governmental Body (or other Person
with power of eminent domain) by exercise of any right of eminent domain or by appropriation
and an acquisition by any Governmental Body (or other Person with power of eminent domain)
through a negotiated purchase in lieu thereof.

“Condemnation Awards” has the meaning given in Section 9.5.
“Confidential Information” has the meaning given in Section 17.1.
“Consequential Damages” has the meaning given in Section 15.5.2.1.

“Construction Agreements” means all contracts, agreements or arrangements
establishing the terms of performance of any part of the Construction Work, including Project
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Construction Contracts, Subcontracts and Development Period Contracts, but specifically
excluding the Construction Management Agreement and the Real Property Agreements.

“Construction Management Agreement” means that certain Construction Management
Agreement, by and among the Owners and the Construction Manager, effective as of the
Effective Time.

“Construction Management Services” means the services furnished by the
Construction Manager to the Owners, at no charge in excess of its actual cost as provided in
Section 5.4 of the Construction Management Agreement, to coordinate, manage, administer,
oversee and enforce the performance of Construction Work through Final Completion of all of
the Facilities, Discretely Owned Substation Assets, the USI Work, and to perform its obligations
under the Administrative Agent Agreement.

“Construction Manager” means Northern States Power Company, a Minnesota
corporation, in its capacity as Construction Manager under the Construction Management
Agreement. Reference to the Construction Manager excludes any reference to the Construction
Manager in any other capacity.

“Construction Period Payment Default” has the meaning given in Section 14.1.1.1.

“Construction Period Voting Percentage” means the Post Cost Offering CP Voting
Percentage or the Post Freeze CP Voting Percentage, as applicable.

“Construction Work” means all activities that are necessary, desirable or incidental to
placing all of the Facilities and the Discretely Owned Substation Assets in service, and achieving
Final Completion of all of the Facilities and the Discretely Owned Substation Assets in
accordance with Good Utility Practice and the Project Plan, other than: (i) the Services and (ii)
the obligations of the Owners (individually or collectively through the Management Committee)
under the Construction Management Agreement.

“Construction Work Schedule” has the meaning given in Section 3.2.2.2(xv).

“Consumables” means items such as compressed chemicals, oils, lubricants, cleaning
supplies, gaskets, valve packing, light bulbs, and comparable items which, by normal industry
practices, are considered consumables and are replaced on a regular basis, required for cleaning
or preparing the Facilities or the Discretely Owned Substation Assets to be placed in service.

“Contractor” means any Person with whom some or all of the Owners enter into a
Project Construction Contract. Reference to an Owner as a “Contractor” excludes any reference
to such Owner in any other capacity.

“Contractor Procured Materials” means all Equipment and Materials that are not
designated as Owner Procured Materials.

*Control Center Authority” means a Person designated as a “Control Center Authority”
in the Operation and Maintenance Agreement. Reference to a Control Center Authority excludes
any reference to a Control Center Authority in any other capacity.
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“Control Center Costs” means the actual unreimbursed costs expended by a Control
Center Authority to perform the Control Center Services allocable to the Applicable Segments,
determined and calculated in a manner agreed to by the parties to the Operation and Maintenance
Agreement that fairly allocates to the Owners the actual cost of the percentage effort expended
by the Control Center Authority to perform the unreimbursed Control Center Services as
compared with the actual cost of the entire Control Center Authority effort to perform similar
services without regard to the Persons for whom such services are performed.

“Control Center Services” means the services to be provided by a Control Center
Authority as set forth in Article 4 of the Operation and Maintenance Agreement and the other
provisions thereof as applicable to Control Center Authorities with respect to the Applicable
Segments set forth in Appendix A of the Operation and Maintenance Agreement.

“Cost Offering” has the meaning given in Section 13.3.
“Cost Offering Effective Date” has the meaning given in Section 13.4.3(i).

“Cost Offering Final Round Subscription Date” has the meaning given in
Section 13.5.2.

“Cost Offering Initial Round Subscription Date” has the meaning given in
Section 13.4.1.

“Cost Offering Remaining Amount” has the meaning given in Section 13.5.2.
“Covenant Default” has the meaning given in Section 15.1.3.

“CP Insolvency Default” has the meaning given in Section 14.1.4.

“CPP Default Accrued Interest” has the meaning given in Section 14.2.4.5.
“CPP Default Cure Period” has the meaning given in Section 14.2.4.1.

“CPP Default Late Fee” has the meaning given in Section 14.2.4.4.

*“CPP Default OPCs™ has the meaning given in Section 14.2.4.3.

“Credited USIs” has the meaning given in the definition of Underlying System
Improvements.

“Creditworthiness Loss Advance Defauit” has the meaning given in Section 12.2.9.
“Creditworthiness Loss Triggered Advance” has the meaning given in Section 12.2.9.

“Creditworthy” means, as of the date of a proposed Transfer, a credit rating (determined
without regard to any Third Party credit enhancement) obtained during the twelve (12) Month
period immediately preceding such date, of at or above the Minimum Rating. For purposes of
this definition, “Minimum Rating” means at least two of S&P BBB-, Moody’s Baa3, Fitch
BBB-, or the equivalent for another nationally recognized rating agency of similar standing to
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S&P, Moody's and Fitch (provided that at least one of such ratings must be from S&P or
Moody’s) on: (i) the long term unsecured obligations of a transferee or its guarantor; (i) in the
absence of a rating under clause (i), the most recent long-term fixed rate Debt instrument issued
by or on behalf of a tax-exempt transferee or its guarantor during the twelve (12) Month period
preceding the date of a proposed Transfer payable from the same source of payment from which
such transferee’s obligations under the Project Agreements are to be paid; or (iii) in the absence
of a rating under clause (i) or (ii), the most recent long-term fixed rate Debt instrument issued by
or on behalf of a tax-exempt transferee or its guarantor during the twelve (12) Month period
preceding the date of a proposed Transfer. A rating of BBB- (S&P or Fitch) or Baa3 (Moody’s),
or equivalent for another agency, where the rating agency has publicly announced that such
rating is currently on review for a possible downgrade, cannot be used to qualify as
Creditworthy.

“Damages” means any loss, charge, deficiency, tax, fine, interest, assessment, judgment,
award, demand, liability, penalty or costs and expenses, including amounts paid in settlement,
reasonable attorneys and other professional fees and reasonable costs of investigation.

“Debt” means for any Person, without duplication:
1) indebtedness of such Person for borrowed money;

(ii)  obligations of such Person evidenced by bonds, debentures, notes, mortgages or
other similar instruments;

(i)  obligations of such Person to pay (a) amounts due under financing leases, (b) the
deferred purchase price of Property or services (other than accounts payable in the
ordinary course of business), or (¢) amounts due under capitalized or operating
leases;

(iv)  obligations of such Person under direct or indirect guarantees in respect of, and
obligations (contingent or otherwise) of such Person to purchase or otherwise
acquire, or otherwise to assure a creditor against loss in respect of, indebtedness
or obligations of another Person;

) obligations of such Person under interest rate or currency protection agreements
or other hedging instruments;

(vi)  obligations of such Person to purchase securities (or other Property) that arise out
of, or in connection with, the sale of the same or substantially similar securities
(or Property); or ‘

(vii) deferred obligations of such Person to reimburse any bank or other Person in
respect of amounts paid or advanced under a letter of credit or other instrument.

“Default” has the meaning given in Section 15.1.4.

“Defaulting CPP Owner” has the meaning given in Section 14.2.2.

Exccunion Yersion e 12 hd Confidentia!



“Defaulting Owner” has the meaning given in Section 15.1.5.
“Defaulting Owner Advance Amounts” has the meaning given in Section 14.2.4.6.2.

“Defaulting Owner Initial Advance Amount” has the meaning given in
Section 14.2.4.6.1.

“Defaulting Owner Supplemental Advance Amount” has the meaning given in
Section 14.2.4.6.2.

“Deficiency Amount” has the meaning given in Section 14.2.3.

“Development Manager” means the Owner that, at the Effective Time, was designated
as such under the Project Development Agreement.

“Development Period Assets” has the meaning given in Section 3.1.2.
“Development Period Contracts” has the meaning given in Section 3.1.2.

“Development Work” means the matters, actions and activities undertaken by the parties
to the Project Development Agreement in furtherance of the development of the Project.

“Disclosing Party” has the meaning given in Section 17.3.

“Discretely Owned Existing Substation” has the meaning given in the definition of
Discretely Owned Substation Assets.

“Discretely Owned New Substation” has the meaning given in the definition of
Discretely Owned Substation Assets.

“Discretely Owned Substation Assets” means: (i) a new substation to be constructed in
accordance with the Project Plan (a “Discretely Owned New Substation”); (ii) improvements to
be constructed in accordance with the Project Plan to an existing substation (a “Discretely
Owned Existing Substation™); (iii) the Credited USIs; and (iv) all Property interests that arise
from the work performed under any DOSA Construction Agreement and all Real Property
Agreements providing for the acquisition of real property interests for Discretely Owned New
Substations, in all cases, the Discretely Owned Substation Costs of which will be paid or credited
as provided herein, but title to which will vest in one or more but less than all of the Owners.
Discretely Owned Substation Assets will not constitute part of the Facilities.

“Discretely Owned Substation Costs” means the sum of: (i) the costs incurred by a
Discretely Owned Substation Owner and approved by the Construction Manager or the
Independent Engineer as provided in Section 2.5 of the Construction Management
Agreement, under a Project Construction Contract for the engineering, procurement,
construction or commissioning of a Discretely Owned Substation Asset (a “DOSA Construction
Agreement”); and (ii) the costs paid by a Discretely Owned Substation Owner at the direction of
the Construction Manager for Project Real Property and associated costs necessary for a
Discretely Owned New Substation.
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“Discretely Owned Substation Owner” means an Owner that owns a Discretely Owned
Substation Asset.

“Discretionary Upgrade” means an Upgrade undertaken by one or more of the Owners
without investment by a Third Party. Improvements resulting from Maintenance Services or
Capital Improvements are not Discretionary Upgrades.

“Disproportionate Adverse Effect” has the meaning given in Sections 4.1.2.4 and
4.2.2.4, as applicable.

“Dispute” has the meaning given in Section 3.1 of Schedule 1.

“Disqualified Affiliate Matters” has the meaning given in Section 4.3.2.
“Distributable Cash” has the meaning given in Section 19.3.1.2.

“DOES Without AOP Transfer” has the meaning given in Section 10.3.2.
“DO’s Future Payment Obligations” has the meaning given in Section 14.2.5.2.

“DOSA Assignment and Assumption Agreement” has the meaning given in Section
10.3.2.1.

“DOSA Completion Security” has the meaning given in Section 10.2.11.

“DOSA Construction Agreement” has the meaning given in the definition of
Discretely Owned Substation Costs.

“E&O Committee” has the meaning given in Section 3.2.3.8.3.

“Effective Time” has the meaning given in the first paragraph of this Agreement,
“Electric Line Easement” has the meaning give in Section 3.2.2.2(xii).
“Eligible Owners” has the meaning given in Section 14.2.7.1.1.

“Emergency” means any circumstance or condition that will or could imminently be
expected to materially harm the safe and reliable operation of all or a portion of the Facilities, the
Discretely Owned Substation Assets, or the Transmission Grid or otherwise endanger public
safety, Property or the environment.

“*Equipment” means any product that: (i) is to be incorporated into the Facilities or
Discretely Owned Substation Assets; (ii) is an assembly of operational or non-operational parts,
whether motorized or manually operated; and (iii) requires service connections such as wiring.

“Escrow Agreement” has the meaning given in Section 14.2.7.5(iii).

“Escrow Funds” has the meaning given in the definition of Acceptable Escrow
Arrangement.
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“Excluded Matter” means Percentage Calculation Disputes, Project Continuation LD
Amount Calculation Disputes and Project Termination LD Amount Calculation Disputes.

“Facilities” means: (i)as more particularly identified in Appendix A to the
Construction Management Agreement, as it may be updated with respect to each Phase upon
its Phase In-Service Date, all of the Equipment and Materials, installations and facilities,
including associated site improvements, appurtenances and structures procured, installed or
constructed as part of the Project that are located on Project Real Property (other than real
property owned separately by the Discretely Owned Substation Owners or the easements granted
to the other Owners by the Discretely Owned Substation Owners pursuant to the Transmission
Easement Agreement); (ii) Capital Improvements, Upgrades in which all of the Owners have
Asset Ownership Percentages, Discretionary Upgrades if the Management Committee has
decided pursuant to Section 4.4.2(iii) that such Discretionary Upgrade will become part of the
Facilities; and (iii) all Property interests that arise in connection with the Project from any
Project Agreement or related to any of the foregoing. The Facilities do not include Underlying
System Improvements, Discretely Owned Substation Assets, Non-Project Upgrades, and
Discretionary Upgrades except as otherwise provided in the immediately preceding sentence.

“Facility Capacity” means the then current maximum power that can be transmitted over
the Facilities and the Discretely Owned Substation Assets, as built, without consideration of
constraints imposed by the balance of the Transmission Grid.

“Fair Market Value” means the value that would be obtained for the Asset Ownership
Percentage of an Owner in an arms-length transaction between an informed and willing buyer
and an informed and willing seller, taking into account the then applicable facts and
circumstances.

“FERC” means the Federal Energy Regulatory Commission, a regulatory Governmental
Body of the United States, or any successor thereto.

“FERC Standards of Conduct” has the meaning given in Section 17.4,

“Final Completion” with respect to the Facilities and the Discretely Owned Substation
Assets (or applicable Phase) means the determination by the Management Committee that “Final
Completion” thereof has been achieved in accordance with Section 11.4 of the Construction
Management Agreement.

“Final Completion Date” means the date determined in accordance with Section 11.4 of
the Construction Management Agreement as the date on which Final Completion of all of the
Facilities and the Discretely Owned Substation Assets (or applicable Phase) occurs.

“Final Maximum Default Interest Percentage” has the meaning given in
Section 14.2.7.1.4.

“Final Offered Terms” has the meaning given in Section 10.4.1.4.

“Final Order” means an Order as to which: (i) no request for stay is pending before the
issuing Governmental Body, no such stay is in effect, and, if any deadline for filing any such
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request is designated by Applicable Law, such deadline has passed; (ii) no petition for rehearing
or reconsideration of such action is pending before the issuing Governmental Body, and if any
deadline for filing any such petition is designated by Applicable Law, such deadline has passed;
(iii) the issuing Governmental Body does not have the action under reconsideration on its own
motion; and (iv) no appeal to a court, or request for stay by a court, of the issuing Governmental
Body’s action is pending or in effect, and, if any deadline for filing any such appeal or request is
designated by Applicable Law, such deadline has passed.

“Final Round Call Option Notice” has the meaning given in Section 14.2.7.3.2.
“Final Round Call Option Period” has the meaning given in Section 14.2,7.3.2.
“Final Round Notice” has the meaning given in Section 14.2.7.3.1.

“Final Round Offerees” has the meaning given in Section 14.2.7.3.1.

“Financing” means (i) Debt on terms acceptable to an Owner, the proceeds of which are
intended to be used, in whole or in part, to finance the costs of construction of the Facilities
(including Capital Improvements and Upgrades that become part of the Facilities) or the
Discretely Owned Substation Assets, (ii) Debt as to which the Liens (including Permitted Owner
Liens) of one or more Financing Parties have previously been perfected and which Liens will
attach to or encumber that Owner’s Asset Ownership Percentage, (iii) Debt heretofore or
hereafter secured under a mortgage, deed of trust or security agreement or instrument which
grants a lien on substantially all of the tangible property of any Owner, or (iv) any refinancing,
renewal, or continuation, in whole or in part, of any of the foregoing.

“Financing Instrument” means a mortgage, deed of trust or security agreement or
instrument, and any amendment or supplement thereto entered into at any time, pursuant to
which a Lien of one or more Financing Parties has been granted prior to, at or after the Effective
Time, and will attach to, cover and encumber an Owner’s Asset Ownership Percentage or any
other interest of such Owner in the Project to secure Debt of such Owner. Financing Instrument
includes a Pre-Existing Facilities Mortgage.

“Financing Parties” means any and all lenders, bondholders, underwriters and financing
institutions, including credit enhancers and institutional investors, providing or facilitating a
Financing and any trustee(s) or agent(s) acting on any of their behalf, and any successors, assigns
or other transferees of any of the foregoing.

“First Phase In-Service Date” means the Phase In-Service Date for the first Phase.

“First Round Call Option Notice” has the meaning given in Section 14.2.7.1.1.

“First Round Call Option Period” has the meaning given in Section 14.2.7.1.1.

“Fiscal Year” means the period of January 1 through December 31, unless otherwise
determined by a Level B Vote of the Management Committee.

“Fitch” means Fitch, Inc., Fitch Ratings Ltd. and their subsidiaries.
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“Force Majeure” means the occurrence of an event or series of events that is beyond the
reasonable control of the Person affected that hinders the performance under contract of such
Person and does not result from the fault, negligence, intentional misconduct or willful
misconduct of the affected Person or such Person’s failure to comply with Applicable Law or
Good Utility Practice; and such event or series of events could not have been avoided by the
affected Person through the exercise of reasonable diligence, including the expenditure of
reasonable monies and/or taking reasonable precautionary measures, including (to the extent that
such events satisfy the foregoing criteria), the following:

(1) acts of God or the public enemy;
(i) war, terrorism, rebellion, sabotage, civil unrest or riot;

(iii)  fires, explosions, hurricanes, floods, tornadoes, microbursts, other abnormally
severe weather events or other natural catastrophes;

(iv)  actions or inaction of a Governmental Body affecting performance required in
connection with the obligations of the parties under this Agreement;

(v) a Change in Law; and
(vi)  strikes and other labor disturbances.

Under no circumstance will an event of Force Majeure excuse a Person’s obligations to
make payments when due under this Agreement, unless such Force Majeure event results in a
failure of the Federal Reserve wire system or other failure of the banking system that deprives a
Person of access to otherwise available funds.

“Formulas™ mean the Percentage Interest Formula and the Asset Ownership Percentage
Formula.

“Freeze” has the meaning given in Section 14.2.5.
“General Insolvency Default” has the meaning given in Section 15.1.2.

“Good Utility Practice” means any of the practices, methods or acts engaged in or
approved by a significant portion of the electric utility industry in the region during the relevant
time period, or any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been
expected to accomplish the desired result at a reasonable cost consistent with good business
practices, reliability, safety and expedition in a manner that: (i) is consistent with Applicable
Law; (ii) makes due consideration for reliability, safety and protection of Equipment and
Materials and the Facilities and the Discretely Owned Substation Assets; and (iii) is consistent
with manufacturer’s recommendations and warranties. Good Utility Practice is not intended to
be limited to the optimum practice, method or act to the exclusion of all others, but rather to be a
range of acceptable practices, methods or acts generally accepted in the region.
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“Governmental Approval(s)” means all waivers, franchises, variances, permits,
authorizations, certificates, licenses and Orders of or from any Governmental Body having
jurisdiction over any Owner, the Construction Manager, CM Subcontractor, Contractor,
Subcontractor, Maintenance Provider, Control Center Authority, the Services, the Maintenance
Services, the Control Center Services, the Construction Work or any portion of the Facilities or
Discretely Owned Substation Assets, as may be in effect from time to time.

“Governmental Body” means any: (i) nation, state, county, city, town, village, district or
other jurisdiction of any nature; (ii) federal, state, local, municipal, foreign or other government;
or (iii) governmental or quasi-governmental authority of any nature (including any governmental
agency, branch, board, commission, department, instrumentality, office or other entity, and any
court), in any such case exercising, or entitled to exercise, administrative, executive, judicial,
legislative, police, regulatory or taxing authority or power of any nature over this Agreement,
any part of the Project, the performance of the Services, the Construction Work, the USI Work,
the Project Real Property, the Construction Manager, or any of the Owners. For purposes of this
definition, a Person that establishes Applicable Energy Regulations will be deemed to be a
Governmental Body; provided, however, an Owner will never be deemed to be a Governmental
Body except when an Owner is a Transmission Provider establishing Applicable Energy
Regulations in its capacity as a Person entitled to exercise functional control over a portion of the
Transmission Grid in accordance with Applicable Law established by other Governmental
Bodies that have jurisdiction over such Owner.

“Hazardous Substance” means petroleum hydrocarbons, including crude oil or any
fraction thereof, asbestos, radon, polychlorinated biphenyls (PCBs), methane and all other
substances which now are or in the future may be defined by Applicable Law as “hazardous
substances,” “hazardous wastes,” “extremely hazardous wastes,” “toxic substances,” “infectious
wastes,” “bichazardous wastes,” “medical wastes,” “radioactive wastes” or which are otherwise
listed, defined or regulated in any manner pursuant to any Applicable Law that pertains to the

protection of human health and safety or the environment.

“Incremental Cost Offering CP Percentage” has the meaning given in Section
13.4.3(ii) or 13.5.3(v), as applicable.

“Incremental Freeze CP Percentage” has the meaning given in Section 14.2.5.5(i).

“Incremental Percentage” means the Incremental Cost Offering CP Percentage or
Incremental Freeze CP Percentage, as applicable.

“Indemnified Persons” has the meaning given in Section 16.1.1.

“Indemnifying Owner” has the meaning given in Section 16.1.1.

“Independent Engineer” means a Person designated by the Management Committee to
provide independent consulting services, including the services described in Section 2.5 of the

Construction Management Agreement.

“Individually Enforceable Obligations” has the meaning given in Section 15.1.3.2.
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“Inflation Factor” means the percentage obtained by determining the change in the
unadjusted, non-seasonal Consumer Price Index/All Urban Consumers (1982-84=100),
published in the National Income and Product Account by the U. S. Department of Commerce,
Bureau of Labor Statistics during the period in question. To the extent available on a timely
basis, the percentage change will be calculated using the final adjusted value for the applicable
date of determination. If such final adjusted value is unavailable on a timely basis, then the
preliminary value for the date of determination will be used and subsequently adjusted when the
final adjusted value for such date is published. If such final adjusted value is subsequently
determined to be incorrect, then it will be adjusted when the corrected final adjusted value for
such date is published.

“Initial Project Budget” has the meaning given in Section 6.1.1.

“Insurance Plan” means the plan for Project insurance set forth in Exhibit F, as it may
be changed by the Management Committee from time to time.

“Insurance Proceeds” has the meaning given in Section 8.3.

“Interconnection Agreement” means an agreement providing for the terms and
conditions pursuant to which the Facilities or any portion thereof, are interconnected with the
Transmission Grid.

“Interconnection Coordinator” has the meaning given in Section 4.4.1(iii).

“Joint Project Activities” means certain joint activities related to the Project and other
CapX Projects, including the development of technical criteria, a Governmental Approval
application process, the drafting and negotiation of CapX Project template agreements (including
templates for this Agreement and certain of the other Project Agreements), procurement planning
and bidding, and general CapX Project planning, coordination and execution activities
undertaken after the Effective Time by the Owners, as participants in the CapX 2020
Transmission Capacity Expansion Initiative, and similar activities that the Owners may desire,
from time to time, to engage in on a joint and cooperative basis, the scope of which may be
adjusted by the Management Committee, after consultation with the Construction Manager.

“Late Payment Rate” means the lesser of: (i) the Prime Rate plus two percent (2%) per
annum or (ii) the highest per annum interest rate allowed by Applicable Law.

“Level A Vote” has the meaning given in Section 3.2.4.1.2.
*Level B Vote” has the meaning given in Section 3.2.4.1.3.
“Level C Vote” has the meaning given in Section 3.2.4.1.4.

“Lien” means any lien (including mechanic’s liens, materialmen’s liens and supplier’s
liens), security interest, option, easement, restriction on transferability, defect of title or other
claim, demand, charge or encumbrance of any nature whatsoever, including any restriction on
the use, voting, Transfer, receipt of income or other exercise of any attributes of ownership.
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“Lien Waiver” means a waiver of Liens substantially in the applicable form as set forth
in Appendix F-1 to the Construction Management Agreement.

“Main Trust Account” means an account established by the Owners pursuant to the
Trust Agreement for the purpose of receiving funds for the payment or reimbursement of Project

Costs.

“Maintenance Costs” means the costs incurred by a Maintenance Provider in the
performance of the Maintenance Services.

“Maintenance Provider” means, with respect to a Phase (or portion thereof), the Person
designated as the “Maintenance Provider” for such Phase (or portion thereof) in the Operation
and Maintenance Agreement. Reference to a Maintenance Provider excludes any reference to a
Maintenance Provider in any other capacity.

“Maintenance Services” means the services set forth in Article 3 of the Operation and
Maintenance Agreement and the other provisions thereof as applicable to a Maintenance
Provider with respect to the Applicable Segments set forth in Appendix A of the Operation and
Maintenance Agreement.

“Majority” means with respect to any action of the Management Committee, a vote
(including proxies) of the Authorized Owner Representatives of the Owners that are entitled to
vote and, with respect to any action of the Owners, a vote (including proxies) of the Owners that
are entitled to vote, in each case representing more than fifty percent (50%) of the (i) Percentage
Interests, or (ii) the Construction Period Voting Percentages from and after the Cost Offering
Initial Round Subscription Date or the Cost Offering Final Round Subscription Date, as
applicable, and the date of a Freeze until the Substantial Completion Date of all of the Facilities
and the Discretely Owned Substation Assets.

“Management Committee” means the Management Committee established pursuant to
this Agreement.

“Management Committee Powers™ has the meaning given in Section 3.2.2.2.

“Materials” means any products, supplies or materials that are to be incorporated into the
Facilities or Discretely Owned Substation Assets, whether or not substantially shaped, cut,
worked, mixed, finished, refined or otherwise fabricated or processed. The term “Materials” is
intended to include any item that is to be incorporated into the Facilities or Discretely Owned
Substation Assets and which is not an item of Equipment or a Consumable.

“Maximum CM Cost Amount” means Ninety Four Million Five Hundred Ninety Seven
Thousand Eight Hundred Dollars ($94,597,800).

*Maximum Cost Offering Amount” has the meaning given in Section 13.4.1.

“Maximum Cost Offering Remaining Amount” has the meaning given in Section
13.5.2.
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“Maximum Default Interest Percentage” has the meaning given in Section 14.2.7.1.2.

“Maximum Remaining Default Interest Percentage” has the meaning given in
Section 14.2.7.3.2.

“Maximum Unelected Default Interest Percentage” has the meaning given in
Section 14.2.7.2.2.

“Minimum Rating” has the meaniné given in the definition of Creditworthy.
“Month” means a calendar month.

“Moody’s” means Moody’s Investors Service, Inc.

“New Maximum CM Cost Amount” has the meaning given in Section 13.4.3(i).
“Ninety Percent Completed Phase” has the meaning given in Section 14.2.5.3.
“Ninety Percent Completed Project” has the meaning given in Section 14.2.5.2.

“Non-Credited USIs” has the meaning given in the definition of Underlying System
Improvements.

“Non-Defaulting CPP Owner” has the meaning given in Section 14.2.3.
“Non-Defaulting Owner” has the meaning given in Section 15.1.6.

- “Non-Exclusive Defaults” has the meaning given in Section 15.5.1.
“Non-Performing Owner” has the meaning given in Section 15.1.3.1(i).
“Non-Prevailing Party” has the meaning given in Section 18.5.

“Non-Project Upgrade” means an Upgrade undertaken by some, but not all, of the
Owners with the investment of a Third Party. Improvements resulting from Maintenance
Services or Capital Improvements are not Non-Project Upgrades. A Non-Project Upgrade will
not constitute part of the Facilities.

“Non-Pro Rata Upgrade” has the meaning given in Section 4.4.1(ix)(a)(ii).

“Objecting Owner(s)” has the meaning given in Sections 3.1.3.3.3, 4.1.2.4 and 4.2.2.4,
as applicable.

“Objection Notice” has the meaning given in Sections 3.1.3.3.3, 14.2.6.2.2 and
14.2.8.2.2, as applicable.

“Offered Percentage” has the meaning given in Section 10.4.

“QOffered Terms” has the meaning given in Section 10.4.
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“Offering Owner” has the meaning given in Section 10.4.

“Operating Expenses” means all expenses of the Project, without duplication, including:
all amounts payable under Project Agreements (other than the Construction Management
Agreement), expenses of obtaining and maintaining Governmental Approvals, expenses of
performance of obligations under the Project Agreements (other than the Construction
Management Agreement); Capital Expenses; Maintenance Costs; the Project Real Property and
other Project assets; insurance premiums, déductibles, and self-insured retentions as provided in
Exhibit F; Taxes; utilities; licenses; impositions; general, administrative and management
expenses; consulting and professional fees; and all other fees, costs and expenses, in each case
necessary for the operation and maintenance of the Project and the conduct of the business of the
Owners as tenants-in-common. The following do not constitute Operating Expenses: (i)
expenses of any Financing sought or obtained by an Owner; (ii) amounts paid by any Owner to a
Transmission Grid operator or a regional transmission organization; (iii) expenses of any Owner
that are not related to the Project; (iv) expenses of any Owner that are related to the Project but
are not due and owing to such Owner pursuant to a written contract among the Owner in its
capacity as a provider of goods or services to some or all of the Owners and such Owners in their
capacity as Owners; (v) expenses of any Owner that are related to the Project but have not been
approved by the Management Committee; (vi) expenses for which an individual Owner, the
Construction Manager, a Discretely Owned Substation Owner, a Maintenance Provider or a
Control Center Authority is solely responsible under a Project Agreement (other than in respect
of its Asset Ownership Percentage); (vii) expenses incurred by a Discretely Owned Substation
Owner (a) to comply with its obligations in Section 3.1.6, or (b) in connection with
improvements to any Discretely Owned Substation Asset, except as otherwise set forth in any
applicable Interconnection Agreement; or (viii) CM Costs.

“Operating Standard” means the requirements, as applicable, for the operation and
management of the Facilities, in all material respects, in accordance with:

)] (a) requirements of Governmental Approvals and Applicable Law; (b) Good
Utility Practice; (c) additional requirements adopted by the Management
Committee; and (d) the requirements of applicable insurance policies then in
effect; and

(i1) the warranties, operating manuals and procedures for the Facilities and applicable
portions thereof.

“Operating Year” means the twelve (12) Month calendar year; provided, however, the
first Operating Year will begin on the First Phase In-Service Date of the Project and end on
December 31 of that year.

“Operation and Maintenance Agreement” means that certain Operation and
Maintenance Agreement, by and among the Owners and the Maintenance Providers and Control
Center Authorities, effective as of the Effective Time.

“Operations Payment Default” has the meaning given in Section 15.1.1.

“OP Default OPCs” has the meaning given in Section 15.2.2.3.

%]
o
[
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“Optional Freeze” has the meaning given in Section 14.5.3.1.

“Order” means any judgment, award, decision, directive, consent decree, injunction
(whether temporary, preliminary or permanent), ruling, writ or order adopted, enacted,
implemented, promulgated, issued, entered or deemed applicable by or under the authority of any
Governmental Body or Arbitrator (but as to an Arbitrator, with respect to injunctive and other
equitable relief, only to the extent permitted by this Agreement) that is binding on any Person or
its Property under Applicable Law. '

“Original Maximum CM Cost Amount” means the Maximum CM Cost Amount
immediately preceding the applicable Proposed Increase in the Maximum CM Cost Amount.

“Original Owner” means an Owner that has signed this Agreement at the Effective
Time.

“Owner” means each Person that is a party to this Agreement; provided, however, the
term “Owner”: (i) excludes any Person whose Asset Ownership Percentage becomes zero
(without regard to any Residual Interest) in accordance with the terms of this Agreement from
and after the effective date when its Asset Ownership Percentage became zero (without regard to
any Residual Interest); provided, further, that any such Person whose Asset Ownership
Percentage becomes zero is not released from its obligations under (a) the Construction
Management Agreement to the extent the same arose, accrued or first became performable prior
to the effective date when its Asset Ownership Percentage became zero (without regard to any
Residual Interest) and (b) the Transmission Capacity Exchange Agreement and (ii) includes a
Person that later executes a Transfer Agreement in accordance with the provisions of this
Agreement from and after the date set forth in such Transfer Agreement. Reference to an
“Owner” means an owner of an Asset Ownership Percentage under this Agreement and excludes
reference to any other capacity of such Person, including serving as a Construction Manager,
Contractor, CM Subcontractor, Subcontractor, Maintenance Provider, Control Center Authority
or Discretely Owned Substation Owner (except for purposes of Articles 14 or 15 of this
Agreement).

“Owner Claiming Contribution” has the meaning given in Section 16.2.3.2.

“Owner Procured Materials” means the items of Equipment and Materials proposed in
the procurement plan other than such items that the Management Committee, after consultation
with the Construction Manager, directs the Construction Manager not to procure.

“Owner Representative” has the meaning given in Section 3.2.3.1.

“Owner Subject To Contribution” has the meaning given in Section 16.2.3.2.
“Partial Taking” has the meaning given in Section 9,2,

“Percentage Calculation” has the meaning given in Section 3.1.3.3.1.

“Percentage Calculation Dispute” has the meaning given in Section 18.1.

.
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“Percentage Interest” has the meaning given in Section 3.1.3.1.1.
“Percentage Interest Formula” has the meaning given in Section 3.1.3.2.1.

“Percentages” means the Percentage Interests, the Asset Ownership Percentages, the
Construction Period Voting Percentages and the Incremental Percentages.

“Performing Owners” has the meaning given in Section 15.1.3.1.

“Permitted Owner Lien” means a Lien against (i) the Asset Ownership Percentage of
any Owner that such Owner grants, or has granted, to a Financing Party or (ii) a Discretely
Owned Substation Asset owned by a Discretely Owned Substation Owner that such Discretely
Owned Substation Owner grants, or has granted, to a Financing Party.

“Permitted PA Encumbrance” has the meaning given in Section 11.2.

“Permitted Purpose” has the meaning given in Section 17.1.

“Permitted Transfer” has the meaning given in Section 10.2.

“Person” means any individual, corporation, partnership, limited liability company,
association, joint stock company, trust, unincorporated organization, joint venture, Governmental
Body or other entity with legal constitution under Applicable Law.

“Personal Taxes” has the meaning given in Section 7.1.1.

“Phase” means each Segment of the Facilities and, as applicable, the Discretely Owned
Substation Assets (including, without duplication and as appropriate, the associated rights to
Project Real Property appurtenant thereto) that the Project Plan specifies is (or is designed to be)
separately constructed, Commissioned, energized and placed into service.

“Phase Destruction Event” has the meaning given in Section 8.4.1.1.

“Phase In-Service Date” means the date on which a Phase is placed in service and the
Construction Manager turns over responsibility for the Phase to the applicable Maintenance
Providers and the Control Center Authorities for the performance of the Maintenance Services
and the Control Center Services, respectively.

“Phase Windup Plan” has the meaning given in Section 8.4.1.1.

“Post Cost Offering CP Voting Percentage” has the meaning given in Section
13.4.3(iii) or 13.5.3(vi), as applicable.

“Post Freeze CP Voting Percentage” has the meaning given in Section 14.2.5.5(ii).

“Pre-Construction Estimated Project Budget” means the budget for Construction
Work developed by the Construction Manager to update, refine and revise the preliminary
estimates of CM Costs for the Project set forth in the Initial Project Budget that it has submitted
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to the Management Committee as a Project Change Request and that the Management
Committee has approved.

“Pre-existing Facilities Mortgage” means a Financing Instrument entered into and in
existence at the Effective Time pursuant to which a Financing Party has obtained a lien on
substantially all of the Property of an Owner and that will attach to, cover and encumber an
Owner’s Property, including such Owner’s Asset Ownership Percentage and Discretely Owned
Substation Assets, as the same may be amended or supplemented on or after the Effective Time.

“Prime Rate” means the per annum (365 or 366 days, as appropriate) prime rate as
published on the last banking day of the applicable Month in the “Money Rates” table of The
Wall Street Journal, provided, however, if more than one such prime rate is published, the mean
will be used for purposes of this Agreement, until the Management Committee specifies a
different reference publication or equivalent bank rate.

“Proceeding” means any suit, litigation, arbitration, hearing, audit, investigation or other
action (whether civil, criminal, administrative or investigative) commenced, brought, conducted,
heard by or before, or otherwise involving, any Governmental Body or Arbitrator.

“Procured Materials” means Owner Procured Materials and Contractor Procured
Materials, in the aggregate.

“Project” means the Facilities, the Discretely Owned Substation Assets, the Project Real
Property and all other Property related to or associated therewith in which any Owner has any
right, title or interest, including the Governmental Approvals, the Project Agreements, the
Procured Materials, the Construction Agreements, and the Real Property Agreements.

“Project Account” means the Main Trust Account and any sub-accounts thereof
established by or at the direction of the Management Committee under the Trust Agreement.

“Project Agreements” means this Agreement, the Construction Management
Agreement, the Operation and Maintenance Agreement, the Transmission Capacity Exchange
Agreement, the Transmission Easement Agreement and any other contract or agreement
designated as a “Project Agreement” by the Management Committee, which in no event may
include Construction Agreements, Real Property Agreements or any other contract, agreement,
instrument or arrangement providing for the acquisition of any Property (except for the
Transmission Easement Agreement).

“Project Budget” means the refined Pre-Construction Estimated Project Budget
developed by the Construction Manager to accurately forecast the cost to complete the Project
that it has submitted to the Management Committee as a Project Change Request and that the
Management Committee has approved.

“Project Change Request” means a submittal by the Construction Manager to the Chair
and the Vice Chair substantially in the form set forth in Appendix F-3 to the Construction
Management Agreement.
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“Project Construction Contract” means each contract, agreement or arrangement
between some or all of the Owners, on the one hand, and any Person, on the other hand,
establishing the terms of performance of any part of the Construction Work, but specifically
excluding the Construction Management Agreement and the Real Property Agreements.

“Project Continuation LD Amount” has the meaning given in Section 14.2.6.2.1.

“Project Continuation LD Amount Calculation” has the meaning given in Section
14.2.6.2.2.

“Project Continuation LD Amount Calculation Dispute” has the meaning given in
Section 18.1.

“Project Continuation Liquidated Damages” has the meaning given in Section
14.2.6.1.

“Project Costs” means the CM Costs, Operating Expenses, costs of the Independent
Engineer as provided in Section 2.5 of the Construction Management Agreement, and any
other amounts related to the Project incurred at the direction of the Management Committee;
provided, however, costs incurred by an Owner, Construction Manager, Maintenance Provider
or Control Center Authority in negotiation of the commercial terms of: (i) the Project
Agreements; (ii) the Construction Agreements or any CM Subcontracts; or (iii) any contract
regarding the operation or maintenance of the Facilities does not constitute a Project Cost unless
the counterparty is a Third Party.

“Project Design Book” means the compilation, both in electronic and hard copy, of
documents, drawings, GPS coordinates, route maps, access routes and associated contact
information, and information that reflects the final specifications and design of the Facilities and
the Discretely Owned Substation Assets (or applicable Phase), including “as built” design,
engineering and construction documents, required to be delivered by any Contractor in
accordance with the provisions of the applicable Project Construction Contract.

“Project Development Agreement” means that certain Project Development
Agreement, dated March 7, 2007, establishing the terms and conditions pursuant to which
Development Work was undertaken prior to the Effective Time.

“Project Plan” has the meaning given in Section 3.2.2.2(xv), a copy of which as of the
Effective Time is attached as Appendix A to the Construction Management Agreement,
which may be revised from time to time pursuant to Section 4.1.2 of the Construction
Management Agreement.

“Project Real Property” means (i) the fee interests, licenses, rights-of-way, easements
and other real property interests on which the Facilities and the Discretely Owned New
Substations are to be located, including any licenses, rights-of-way, easements and other real
property interests necessary for access to the Facilities, and (ii) the easements granted by the
Discretely Owned Substation Owners pursuant to the Transmission Easement Agreement,

“Project Termination LD Amount” has the meaning given in Section 14.2.8.2.1.
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“Project Termination LD Amount Calculation” has the meaning given in Section
14.2.8.2.2 '

“Project Termination LD Amount Calculation Dispute” has the meaning given in
Section 18.1.

“Project Termination Liquidated Damages” has the meaning given in Section
14.2.8.1. :

“Property” means any kind of property or asset, whether real, personal or mixed, or
tangible or intangible.

“Proposed Capital Budget” means a three-year capital expense budget describing
Capital Improvements that each Maintenance Provider recommends and the Maintenance Costs
anticipated to be incurred by it to effect such Capital Improvements.

“Proposed Increase in the Maximum CM Cost Amount” means a Project Change
Request provided by the Construction Manager to all Owners and the Chair and Vice Chair
estimating the amount of an increase in the Maximum CM Cost Amount which, based on
estimates and information then known to the Construction Manager, reasonably would be
necessary to achieve Final Completion.

“Pro Rata Upgrade” has the meaning given in Section 4.4.1(ix)(a)(i).

“Real Property Agreements” means contracts, agreements, instruments or arrangements
providing for the acquisition of Project Real Property described in clause (i) of the definition
thereof.

“Real Property Management Services” means the services furnished by the
Construction Manager to the Owners, at no charge in excess of its actual cost as described in
Section 6.1 of the Construction Management Agreement, to acquire the Project Real Property
required to complete the Project, including all services associated therewith.

“Rebuild Election Notice” has the meaning given in Section 8.4.1.1.

“Rebuilding Owners” has the meaning given in Section 8.4.1.1.

“Recalculation Notice” has the meaning given in Section 3.1.3.3.1.

“Remaining AOP Without DOSA Transfer” has the meaning given in Section 10.2.11.
“Remaining Default Interest” has the meaning given in Section 14.2.7.3.1.

“Replacement Construction Management Agreement” has the meaning given in
Section 4.1.2.1.

“Replacement Construction Manager” has the meaning given in Section 4.1.2.1.

“Replacement Maintenance Provider” has the meaning given in Section 4.2.2.1.

-2
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“Replacement Operation and Maintenance Agreement” has the meaning given in
Section 4.2.2.1.

“Representatives” has the meaning given in Section 17.1.
“Residual Interest” has the meaning given in Section 14.2.7.4.2(i).
“Response Notice” has the meaning given in Section 3.1.3.3.4.

“Responsible Entity” means those Maintenance Providers and Control Center
Authorities with assigned responsibility for maintenance or operation of a Segment in a Phase as
set forth in Appendix A to the Operation and Maintenance Agreement.

“ROFN” has the meaning given in Section 10.4.

“ROFN Administrator” has the meaning given in Section 10.4.

“ROFN Closing” has the meaning given in Section 10.4.1.8.

“ROFN Electing Owners” has the meaning given in Section 10.4.1.6.

“ROFN Election Notice” has the meaning given in Section 10.4.1.5.

“ROFN Extension Payments” has the meaning given in Section 10.4.1.9.2.
“ROFN Negotiating Owners” has the meaning given in Section 10.4.1.

“ROFN Offeree Owners” has the meaning given in Section 10.4.

“ROFN Option Period” has the meaning given in Section 10.4.1.

“ROFN Trigger Notice” has the meaning given in Section 10.4.

“*S&P” means Standard & Poor’s Ratings Group, a division of McGraw-Hill Inc.
“Sales Taxes’ has the meaning given in Section 7.1.2.

“Scope of Work” has the meaning given in Section 3.2.2.2(xv).

“Second Round Call Option Notice” has the meaning given in Section 14.2,7.2.2,
“Second Round Call Option Period” has the meaning given in Section 14.2,7.2.2.
“Second Round Notice™ has the meaning given in Section 14.2.7.2.1.

“Second Round Offerees” has the meaning given in Section 14.2.7.2.1.
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“Secretary” means the Owner Representative who will act as the secretary of the
Management Committee, which Owner Representative may change from time to time in
accordance with Section 3.2.3.7.

“Segment” means a line segment that is a portion of the Facilities and is specified in
Appendix A to the Operation and Maintenance Agreement (including, without duplication
and as appropriate, the corresponding Project Real Property appurtenant thereto).

“Senior Executive” means a representative of an Owner who is authorized to settle the
applicable dispute and who is not an Authorized Owner Representative.

“Services” means the Construction Management Services and the Real Property
Management Services.

“Services Plan Reviews” means meetings of the Responsible Entities convened by the
E&O Committee periodically, but not less frequently than annually, to, among other things,
review the performance of Maintenance Services, Control Center Services, compliance with
Applicable Law, opportunities for efficiencies, and cost saving in connection therewith.

“Shared Liability” has the meaning given in Section 16.2.1.
“Shared Liability Claim” has the meaning given in Section 16.2.1.
“Step-Up Owners” has the meaning given in Section 14.2.6.1.

“Subcontract” means each contract, agreement or arrangement between any Contractor
or Subcontractor, on the one hand, and any Subcontractor, on the other hand, establishing the
terms of performance of any part of the Construction Work.

“Subcontractor” means each and every supplier, subcontractor, vendor, consultant or
contractor of any tier performing any part of the Construction Work including providing any
studies, reports, plans, evaluations or Procured Materials, in connection with the Construction
Work, directly or indirectly, for or to any Contractor. Reference to an Owner as a
“Subcontractor” excludes any reference to such Owner in any other capacity.

“Substantial Completion” means the achievement of the following conditions as to the
Facilities and the Discretely Owned Substation Assets (or applicable Phase): (i) completion of
Construction Work to the extent required for the safe, reliable and continuous operation of the
Facilities and the Discretely Owned Substation Assets (or applicable Phase) consistent with
Good Utility Practice and Applicable Law; (ii) completion of Commissioning of the Facilities
and the Discretely Owned Substation Assets (or applicable Phase); (iii) vendor and construction
documentation (including start-up procedures and copies of applicable portions of the Project
Design Book) and any special tools necessary to support continuous, safe and reliable operation
of the Facilities and the Discretely Owned Substation Assets (or applicable Phase) have been
delivered to the applicable Maintenance Providers or Discretely Owned Substation Owners;
(iv) the Facilities and the Discretely Owned Substation Assets (or applicable Phase) have been
energized and placed in service (unless otherwise specified by the Management Committee); and
(v) unless waived by the Construction Manager as to any Lien or indemnity agreement (such
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waiver only to be effective as to establishing the existence of Substantial Completion and for no
other purpose), the Construction Manager has received from each Contractor under a Project
Construction Contract and Subcontractor under a Subcontract, in each case, with a contract value
equal to or greater than One Hundred Thousand Dollars ($100,000), duly executed Lien Waivers.

“Substantial Completion Date” means the date that Substantial Completion has
occurred.

“Successor Owner” has the meaning given in Section 10.3.1.2(ii).
“Taxes” has the meaning given in Section 7.1.1.

“Third Party” means any Person that is neither a party nor an Affiliate of a party to this
Agreement.

“Third Party Claim” has the meaning given in Section 16.1.1.
“Third Party Claim Damages” has the meaning given in Section 16.1.1.

“Third Party CMA Claim” means any claim asserted by a Third Party in connection
with the Construction Management Agreement, other than a Third Party Environmental Claim,
and resulting Damages, including claims arising from: (i) personal injury to Persons, including
death; (ii) theft or loss of or damage to Property; or (iii) violations of Applicable Law.

“Third Party Environmental Claim” means any claim asserted by a Third Party, and
resulting Damages, arising from: (i) the spill, discharge or other release of a Hazardous
Substance into the environment or (ii) conditions related to Hazardous Substances that give rise
to strict or vicarious liability, in each case, that give rise to personal injury to individuals,
including death, loss of or damage to property, or other liability under Applicable Law.

“Transfer” has the meaning given in Section 10.1.

“Transfer Agreement” has the meaning given in Section 10.3.1.3.

“Transfer Capability” means the transfer capability of the Transmission Grid after
incorporating the Facilities and the Discretely Owned Substation Assets, as such transfer
capability may change from time to time.

“Transfer Effective Date™ has the meaning given in Section 12.2.9.

“Transmission Capacity Exchange Agreement” means that certain Transmission
Capacity Exchange Agreement, by and among the Owners, effective as of the Effective Time.

“Transmission Easement Agreement” has the meaning given in Section 3.1.6.3.
“Transmission Grid” means the electric transmission system to which the Facilities and

the Discretely Owned Substation Assets will be directly interconnected and of which they will
become a part.

fxecution Version - 30 - Confidennial



“Transmission Information” has the meaning given in Section 17.4.

“Transmission Provider” means any Person, including an Owner, that exercises
functional control over the operation of a portion of the Transmission Grid as necessary to
effectuate transmission transactions that it administers and provides transmission service under a
tariff, rate schedule or other agreement.

“Trust Agreement” means that certain Trust Agreement, by and among the Owners and
the Trustee, effective as of the Effective Time.

“Trustee” means Wells Fargo Bank, N.A.

“Underlying System Improvements” means improvements to the Transmission Grid
specified in Appendices J-1 (the “Non-Credited USIs”) and J-2 (the “Credited USIs”) to the
Construction Management Agreement as of the Effective Time that arerequired to
accommodate the Project, title to which will vest in the Owner that procures, constructs, installs
and places such Underlying System Improvement in service. Underlying System Improvements
do not constitute part of the Facilities. The Non-Credited USIs do not constitute part of the
Discretely Owned Substation Assets. The Credited USIs do constitute part of the Discretely
Owned Substation Assets.

“Unelected Default Interest” has the meaning given in Sections 14.2.7.1.4 and
14.2.7.2.1, respectively.

“Uniform System of Accounts” means the FERC’s “Uniform System of Accounts
Prescribed for Public Utilities and Licensees (Class A and Class B),” in effect as of the Effective
Time, as such Uniform System of Accounts may be modified from time to time.

“Upgrade” means a capital addition or modification to a Phase undertaken after the
Phase In-Service Date that increases Facility Capacity or is required because of an
interconnection request, whether such Upgrade is a Discretionary Upgrade or a Non-Project
Upgrade.

“USI Work” means all activities that are necessary, desirable or incidental to placing the
Non-Credited USIs in service in accordance with Good Utility Practice, other than: (i) the
Services and (ii) the obligations of the Owners (individually or collectively through the
Management Committee) under the Construction Management Agreement (other than the
obligations set forth in Section 9.14 thereof).

“Vice Chair” means the Owner Representative who is acting as the vice chair of the
Management Committee, which Owner Representative may change from time to time in
accordance with Section 3.2.3.6.

“Windup Plan” has the meaning given in Section 19.3.1.

1.2 Schedules and Exhibits. This Agreement consists of this document itself and the
following Schedules and Exhibits that are specifically made a part hereof and
incorporated herein by reference:
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SCHEDULE 1
SCHEDULE 3.2.3.1.8
SCHEDULE 11.2
SCHEDULE 12.1.5

Generally Applicable Provisions

Authorized Owner Representatives as of the Effective Time
Permitted PA Encumbrances

Required Approvals and Consents

EXHIBIT A Development Period Assets
EXHIBIT B Percentages
EXHIBIT C Discretely Owned Substation Assets and Discretely Owned
Substation Owners
EXHIBIT D Initial Project Budget
EXHIBIT E-1 Form of Assignment, Assumption, Partial Novation and
Joinder Agreement
EXHIBIT E-2 Form of Assignment, Assumption, Novation and Joinder
Agreement
EXHIBIT F Insurance Plan
EXHIBIT G Form of Administrative Agent Agreement
EXHIBIT H Intentionally Reserved
EXHIBIT I Form of DOSA Assignment and Assumption Agreement
EXHIBITJ Intentionally Reserved
EXHIBIT K Voting with Respect to Construction Management
Agreement Matters
EXHIBIT L Voting with Respect to Operation and Maintenance
Agreement Matters
EXHIBIT M Form of Call Option Assignment, Assumption, Novation
and Joinder Agreement
EXHIBIT N-1 Form of Transmission Easement Agreement
EXHIBIT N-2 Form of Electric Line Easement
EXHIBIT O Form of Escrow Agreement
EXHIBIT P Methodology for Recalculating Interests for Upgrades
EXHIBIT Q Termination Allocations and Cash Distributions for Project
or Phase Termination
ARTICLE 2
TERM
2.1 Term. The term of this Agreement will commence at the Effective Time and will
continue until this Agreement has been terminated pursuant to Section 19.1.2.
ARTICLE 3
PROJECT OWNERSHIP, INTERESTS AND GOVERNANCE
3.1 Nature of Ownership; Asset Ownership Percentages; Percentage Interests.
3.1.1 Nature of Ownership Interest.
3.1.1.1 Facilities Held as Tenancv-in-Common. The Facilities will be
owned by the Owners as tenants-in-common in undivided
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ownership interests. Such ownership interests will be (i)in
accordance with the Asset Ownership Percentages described in
Section 3.1.3.1.2, and (ii) computed and adjusted by the Asset
Ownership Percentage Formula set forth in Section 3.1.3.2.2.

3112 Discretely Owned Substation Assets. The Discretely Owned
Substation Assets are owned individually by the Owners set forth
on Exhibit C. The Discretely Owned Substation Assets are not
part of the Facilities and the CM Costs associated with the same
are not used to determine the Asset Ownership Percentages. The
Discretely Owned Substation Costs are included in the calculation
to determine the Percentage Interest of the Owners, including each
Owner that is a Discretely Owned Substation Owner.

3.1.1.3  Other Rights. Based upon, and in furtherance of Sections 3.1.1.1
and 3.1.1.2, except insofar as such Owner’s interests are
established in this Agreement or in any other Project Agreement,
each Owner acknowledges and agrees that it does not have and
will not claim, either through itself or any other Person (including
any of its Financing Parties or any trustee of its bankruptcy
estate), any right, title or other interest in or to any Property
interests that may arise as a result of this Agreement or any other
Project Agreement. Each Owner further acknowledges and agrees
that any assertion by any Owner, or any Person claiming interests
through an Owner (including any of its Financing Parties or any
trustee of its bankruptcy estate), of any right, title or other interest
in another Owner’s Asset Ownership Percentage or Percentage
Interest or such other Owner’s Property interests inconsistent with
the preceding sentence will be null and void ab initio.

3.1.2 Property Interests Created Prior to the Effective Time. The Owners

Exccution Version

acknowledge and agree that, except for the intellectual property and proprietary
rights held in the CapX 2020 Trust (which will be licensed to the Owners
pursuant to the CapX 2020 Trust License), all Property interests created under the
Project Development Agreement (the “Development Period Assets”), including
(i) those Property interests set forth on Exhibit A and (ii) the contracts entered
into prior to the Effective Time by the Development Manager under the Project
Development Agreement pursuant to a grant of agency authority that remain, in
whole or in part, executory as of the Effective Time, each of which is set forth in
Exhibit A (the “Development Period Contracts”), have been or are hereby
transferred to and are to be utilized by, in and as part of the Project, in the name of
the Owners, free and clear of any and all Liens other than Permitted Owner Liens.
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3.1.3 Percentage Interest and Asset Ownership Percentage.

Execution Version

3.1.3.1

Exhibit B.

3.1.3.1.1

Percentage Interest. Exhibit B sets forth the Percentage

Interest of each Owner (the “Percentage Interest”) under
the column entitled “Percentage Interest.”” The Percentage
Interest of each Owner at the Effective Time reflects (i) the
percentage that each Owner elected pursuant to the election
procedures set forth in Section 6.3 of the Project
Development Agreement and (ii) the percentage that
results from dividing (a) the sum of (1) all Discretely
Owned Substation Costs set forth in the Initial Project
Budget (as described in Section 6.1.1) allocated to such
Owner in its capacity as a Discretely Owned Substation
Owner (if any), plus (2) all CM Costs in respect of the
Facilities set forth in the Initial Project Budget allocated to
such Owner based on the application of the percentage for
such Owner referenced in clause (i) of this
Section 3.1.3.1.1, by (b) all CM Costs set forth in the Initial
Project Budget. The Percentage Interests of the Owners
may be increased or decreased from time to time after the
Effective Time in accordance with the Percentage Interest
Formula (set forth in Section 3.1.3.2.1) as a result of (x) the
occurrences set forth in Section 3.1.3.3 (Calculation after
Final Completion Date, Upon Project Termination or Upon
a Recalculation Notice) or Articles 10 (Transfers), or 13
(Maximum CM Costs) or 14 (Defaults Related to
Construction Activities) or 19 (Termination) or (y) a Non-
Pro Rata Upgrade or a Pro Rata Upgrade. Upon any such
increase or decrease, the Secretary will revise Exhibit B
and Schedule 2 to the Transmission Capacity Exchange
Agreement to reflect the then current Percentage Interest
of each Owner and promptly provide a copy of revised
Exhibit B and Schedule 2 to the Transmission Capacity
Exchange Agreement to each Owner. By way of
clarification, if an Owner of a Discretely Owned Substation
Asset Transfers all or a portion of its Discretely Owned
Substation Asset in accordance with Section 10.3.2 and, as
part of the same transaction and to such transferee, it is not
also transferring all or a portion of its Asset Ownership
Percentage, then such Owner’s Percentage Interest will not
be adjusted as a result of the Transfer of its Discretely
Owned Substation Asset,
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3.1.3.1.2 Asset Ownership Percentage. Exhibit B sets forth the

3.1.3.2

3.13.2.1

(9%

Asset Ownership Percentage of each Owner (the “Asset
Ownership Percentage”) under the column entitled “Asset
Ownership Percentage.” The Asset Ownership Percentage
of each Owner at the Effective Time reflects the percentage
that results from dividing (i) all CM Costs in respect of the
Facilities set forth in the Initial Project Budget (as
described in Section 6.1.1) allocable to such Owner, by
(ii) all CM Costs in respect of the Facilities set forth in the
Initial Project Budget. The Asset Ownership Percentages
of the Owners may be increased or decreased from time to
time after the Effective Time in accordance with the Asset
Ownership  Percentage Formula (set forth in
Section 3.1.3.2.2) as a result of (x) the occurrences set forth
in Section 3.1.3.3 (Calculation after the Final Completion
Date, Upon Project Termination or Upon a Recalculation
Notice) or Articles 10 (Transfers), or 13 (Maximum CM
Costs) or 14 (Defaults Related to Construction Activities)
or Article 19 (Termination) or (y) a Non-Pro Rata Upgrade
or a Pro Rata Upgrade. Upon any such increase or
decrease, the Secretary will revise Exhibit B to reflect the
then current Asset Ownership Percentage of each Owner
and promptly provide a copy of revised Exhibit B to each
Owner.

Formulas.

[}

108

Percentage Interest Formula. After the Effective Time, the
Percentage Interest of each Owner is the percentage that
results from (i) dividing (a) all CM Costs paid by an Owner
as of the date of such calculation by (b) all CM Costs paid
by all Owners as of such date, or (ii) utilizing the applicable
formula set forth in Exhibit P in the event of a Non-Pro
Rata Upgrade or a Pro Rata Upgrade ((i) and (ii) are
collectively, the “Percentage Interest Formula™). The
foregoing calculation will be made (i) without taking into
account any Defaulting Owner Advance Amounts until
such amounts are applied against CM Costs (if at all)
through the Final Completion Date in accordance with
Section 14.2.4.6, and (ii) taking into account all Advances
and any ROFN Extension Payments.

Asset Ownership Percentage Formula. After the Effective
Time, the Asset Ownership Percentage of each Owner is
the percentage that results from (i) dividing (a) CM Costs
with respect to the Facilities paid by such Owner as of the
date of such calculation, by (b) all CM Costs with respect
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to the Facilities paid by all Owners as of such date, or (ii)
utilizing the applicable formula set forth in Exhibit P in the
event of a Non-Pro Rata Upgrade or a Pro Rata Upgrade
(@) and (ii) are collectively, the “Asset Ownership
Percentage Formula™). The foregoing calculation will be
made (i) without taking into account any Defaulting Owner
Advance Amounts until such amounts are applied in
accordance with Section 14.2.4.6, and (ii) taking into
account all Advances and any ROFN Extension Payments.

3.1.3.3 Calculation after the Final Completion Date, Upon Project

Termination or Upon a Recalculation Notice.

3.1.3.3.1

Recalculation of Percentages. (i) As soon as practicable
after (A) the Final Completion Date of all of the Facilities
and the Discretely Owned Substation Assets, or
(B) termination of the Project and completion of the
Windup Plan, and (ii) if, within sixty (60) days after receipt
by an Owner of a revised Exhibit B as a result of the
occurrences set forth in Section 4.4.1(xi)(a) (Upgrade
Principles) or Articles 10 (Transfers), 13 (Maximum CM
Costs), 14 (Defaults Related to Construction Activities) or
19 (Termination), an Owner provides notice to the
Management Committee and the other Owners that
Management Committee’s calculation of any of the
Percentages as shown on the most recent Exhibit B is
incorrect (which notice must include such Owner’s
Percentage Calculation, which is defined below), (each
under clauses (i) and (ii) a “Recalculation Notice”), the
Management Committee and a Senior Executive of the
Owner that sent a Recalculation Notice will meet in good
faith during the twenty (20) day period following the
Management Committee’s receipt of the Recalculation
Notice to determine whether the Percentages set forth on
the most recent Exhibit B are correct. If, at the end of such
period, the Management Committee and such Senior
Executive do not agree on whether the Percentages set forth
on the most recent Exhibit B are correct, then the
Management Committee will (i) engage a certified public
accountant of its choice to determine whether the
Percentages set forth on the most recent Exhibit B are
correct based on the Formulas as of the applicable date
(Final Completion Date of all Facilities and Discretely
Owned Substation Assets; the date of completion of the
Windup Plan, or the last Business Day of the respective
calendar quarter) or as set forth in the Recalculation Notice,
as applicable, and (ii) deliver a copy of such accounting
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3.1.3.33

firm’s determination and calculation (the “Percentage
Calculation”) to each Owner no later than (a) ninety (90)
days following (i) the Final Completion Date of all
Facilities and Discretely Owned Substation Assets, or
(ii) the date of completion of the Windup Plan, or (b) thirty
(30) days following the receipt of the Recalculation Notice,
as applicable. Each Owner may deliver no more than two
(2) Recalculation Notices within one (1) calendar year. At
a minimum, an Owner must include in each Recalculation
Notice, and the Management Committee must forward to
the accountant, information identifying which Percentages
the Owner believes are erroneous, the adjustments the
Owner believes are necessary to correct the errors, and an
explanation of the basis of Owner’s beliefs concerning
errors in and necessary adjustments to such Percentages.

Accounting Firm Determination. If such accounting firm
determines that a Percentage set forth on the most recent

Exhibit B is incorrect as of the applicable calculation date,
(i) the Percentage Calculation of the accounting firm will
take effect immediately on the date of the accounting firm’s
determination and ExhibitB, as revised, will be
retroactively adjusted to be effective as of the applicable
measurement date (Final Completion Date, the date of
completion of the Windup Plan or the last Business Day of
the respective calendar quarter), and (ii) promptly thereafter
the Secretary will revise Schedule 2 to the Transmission
Capacity Exchange Agreement if there is a change to the
Percentage Interests and Exhibit B to reflect the Percentage
Calculation (retroactively effective as of the applicable
date) and deliver a copy of revised Schedule 2 to the
Transmission Capacity Exchange Agreement, if
applicable, and Exhibit B to each Owner. Each Owner
may inspect, copy and audit the Books and Records,
including those Books and Records that are relevant to the
Percentage Calculation, pursuant to Section 6.5.

Conclusiveness of Accounting Firm Determination Absent
Objection. The Percentage Calculation will be deemed to
be accepted by each Owner and will be conclusive for the
purpose of determining the Percentage Interest of each
Owner as of (i) the Final Completion Date of all of the
Facilities and the Discretely Owned Substation Assets,
(ii) the date of completion of the Windup Plan, or (iii) the
last Business Day of the respective calendar quarter, as the
case may be, unless an Owner (such Owner for purposes of
this Section 3.1.3.3 and Article 18, an “Objecting
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3.1.3.34

3.1

...

Owner”) delivers a notice to the Management Committee
and the other Owners specifying its objections thereto in
reasonable detail within ten (10) Business Days following
the delivery of the Percentage Calculation to such
Objecting Owner (an “Objection Notice”).

Response to Objection Notice. Within five (5) Business
Days after the Management Committee’s receipt of the
Objection Notice, the Management Committee will notify
the Objecting Owner whether it agrees or disagrees with
the change to the Percentage Calculation proposed in the
Objection Notice (a “Response Notice”). If the Response
Notice states that the Management Committee agrees with
the change to the Percentage Calculation proposed in an
Objection Notice, then (i) such change will take effect
immediately on the date of the Response Notice and
Exhibit B, as revised, will be retroactively adjusted to be
effective as of the applicable measurement date (Final
Completion Date, the date of completion of the Windup
Plan or the last Business Day of the respective calendar
quarter), and (ii) promptly thereafter the Secretary will
revise Exhibit B to reflect the same and deliver a copy of
revised Exhibit B to each Owner. If the Response Notice
states that the Management Committee disagrees with the
change to the Percentage Calculation proposed in an
Objection Notice, the Management Committee and a Senior
Executive of each Objecting Owner will negotiate in good
faith to resolve such dispute during the twenty (20) day
period following the Management Committee’s delivery of
the Response Notice.

Dispute Resolution Concerning Percentage Calculation. If,
after a period of twenty (20) days following the receipt of
the last Response Notice by an Objecting Owner, any
proposed change to the Percentage Calculation remains
disputed between the Management Committee and any
Objecting Owner, the Management Committee and each
Objecting Owner will resolve the dispute in accordance
with Article 18 (Dispute Resolution for Excluded Matters).

No Effect on Prior Decisions. If any Percentage Interests
or Construction Period Voting Percentages are changed
pursuant to this Section 3.1.3.3 or Article 18, actions
requiring a vote of and actions by the Management
Committee that were taken based on the vote levels
established by such Percentage Interests or Construction
Period Voting Percentages reflected in Exhibit B prior to
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any such change will remain in full force and effect and
will not be subject to challenge as a result of any such
change; provided, however, the foregoing will not apply to
Management Committee actions that apply to and affect the
proper allocation of CM Costs or Distributable Cash or pro
rata allocations related thereto, among and between the
Owners, and any such change(s) to ExhibitB will be
retroactively effective and adjusted.

3.1.4 Intentionally Reserved.

3.1.5 Waiver of Right to Partition. The Owners recognize that the physical partition

of the Project or any part thereof would be impossible and impractical and wholly
inconsistent with the purposes for which this Agreement is made. Each of the
Owners agrees that it will not take any action at any time by a Proceeding or
otherwise exercise any right available under Applicable Law to partition the
Project or any part thereof in any way, whether by partition in kind or by sale and
division of the proceeds thereof. Each of the Owners further irrevocably waives
the right of partition and the benefit of all Applicable Law (including statutory
and common law) that may now or hereafter authorize such partition of the
Project or any part thereof. If any such right of partition accrues, after the
Effective Time, each Owner will from time to time, upon the written request of
the other Owners, execute and deliver such further instruments as may be
necessary to confirm the foregoing waiver and release of its right to partition.
The provisions of this Section 3.1.5 will be binding upon and inure to the benefit
of the Owners, their respective successors and assigns, including Financing
Parties and their respective successors and assigns, and will run with the Project.
Each Owner agrees to insert a similar covenant in any contract with any Person
(other than another Owner) that acquires all or any portion of its Asset Ownership
Percentage, which covenant will be enforceable by any Owner or by the
Management Committee. This Agreement, including the waiver of the right of
partition, in the form of the Transmission Easement Agreement attached hereto as
Exhibit N-1, will be recorded in all relevant jurisdictions.

3.1.6 Discretely Owned Substation Assets.

Execution Yersion

3.1.6.1 Discretely Owned Substation Assets and Owners. Exhibit C sets
forth the Discretely Owned Substation Assets and the Discretely
Owned Substation Owners. If, at any time after the Effective
Time, any Governmental Approvals result in the description of the
real property set forth in Exhibit C being incorrect, the Secretary
will revise Exhibit C to reflect the correct description and
promptly provide a copy of revised Exhibit C to each Owner.

3.1.6.2  Consideration. In consideration for the Owners’ agreement to
allow each Discretely Owned Substation Owner to obtain sole title
to each of its Discretely Owned Substation Assets and to count the
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3.1.6.3

3.1.6.4

Discretely Owned Substation Costs thereof in the calculation of its
Percentage Interest and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, each
Discretely Owned Substation Owner, with respect to each of its
Discretely Owned Substation Assets, will grant the easement
described in Section 3.1.6.3 subject to the terms and conditions
contained in Section 3.1.6.4.

Creation of Transmission Easement and Survival of Rights. Each
Discretely Owned Substation Owner will grant the other Owners a
perpetual, irrevocable, non-fee or royalty bearing (i) non-
exclusive easement over the real property described in Exhibit C,
as revised from time to time after the Effective Time pursuant to
Section 3.1.6.1, and (ii) exclusive easement for the transmission
of energy and data through the Discretely Owned Substation
Assets (excluding the Credited USIs), in each case pursuant to the
Transmission Easement Agreement in the form attached hereto as
Exhibit N-1 (the “Transmission Easement Agreement”). All
Owners, including each Discretely Owned Substation Owner,
acknowledge and agree that the proportional rights and benefits of
all Owners to the Facilities in conjunction with the Discretely
Owned Substation Assets, as contemplated by the Transmission
Capacity Exchange Agreement, constitutes an integral part of the
Project, and that such rights and benefits will run with the land are
irrevocable for any reason, and survive the termination of this
Agreement with respect to a Discretely Owned Substation Owner
notwithstanding the fact that such Discretely Owned Substation
Owner will no longer be an Owner under this Agreement.

Discretely Owned Substation Owner Obligations. In connection
with the easements granted pursuant to Section 3.1.6.3 and the
Transmission Easement Agreement, each Discretely Owned
Substation Owner agrees as follows:

(i) to construct (or permit the Construction Manager to
construct or arrange for the construction of) its Discretely
Owned Substation Assets identified in Exhibit C in
accordance with the provisions of the Construction
Management  Agreement, including any DOSA
Construction Agreement, and to pay for the Discretely
Owned Substation Costs thereof;

(ii) to maintain, repair, restore, and replace (at least in kind) its
Discretely Owned Substation Assets, at its sole cost and
expense, in accordance with Good Utility Practice and in a
manner consistent with the care it exercises over other
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(iii)

(iv)

v)

(vi)

(vii)

transmission assets it owns and maintains so as to at least
maintain (and not degrade) Facility Capacity;

not to retire, abandon, or, in the event of a Casualty, fail to
repair, restore, and replace (at least in kind) affected
Discretely Owned Substation Assets unless it first replaces
such Discretely Owned Substation Assets to the extent
necessary to permit all of the Owners to enjoy benefits of
the Transfer Capability created by the Facilities in
conjunction with the Discretely Owned Substation Asset
(as originally constructed or subsequently improved), as
contemplated by the Transmission Capacity Exchange
Agreement;

to the extent permitted by Applicable Law, to use its
reasonable efforts to coordinate with the Owners and
applicable Maintenance Providers and Control Center
Authorities in advance of the time required by Applicable
Energy Regulations, scheduled maintenance, repair, or
replacement activities related to its Discretely Owned
Substation Assets that may adversely affect the Facilities or
their operation, including any outage thereof;

to provide prompt notice to the Owners of any Casualty to
any of its Discretely Owned Substation Assets and, to the
extent permitted by Applicable Law, reasonably update
information concerning its efforts to restore, repair or
replace its Discretely Owned Substation Assets;

to participate in Services Plan Reviews to be conducted
pursuant to Section 5.7 of the Operation and Maintenance
Agreement; and

that its obligations contained in this Section 3.1.6 and in
the Transmission Capacity Exchange Agreement are
perpetual and irrevocable and run with the land on which
the Discretely Owned Substation Asset is built, provided,
however, in the event of a Transfer as a result of or upon
exercise of a Collateral Assignment, the monetary
obligations of the transferring Owner accrued prior to the
date of Transfer will not be deemed for purposes of this
Section 3.1.6.4(vii), to run with the land and will remain
the obligation of the transferring Owner,; that it will execute
and record in all relevant jurisdictions, the Transmission
Easement Agreement setting forth all of the easements
described in this Section 3.1.6; and that such Discretely
Owned Substation Asset cannot be Transferred (except by
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Collateral Assignment) without binding the transferee to
such obligations, provided, however, in the event of a
Transfer as a result of or upon exercise of a Collateral
Assignment, the monetary obligations of the transferring
Owner that accrued prior to the date of Transfer will not be
included in such Transfer and will remain the obligation of
the transferring Owner.

(viii) Easement to Enter Property to Cure Discretely Owned
Substation Owner Default.  Each Discretely Owned
Substation Owner will grant the other Owners a perpetual,
non-exclusive easement pursuant to the Transmission
Easement Agreement in the form attached hereto as
Exhibit N-1 to enter upon the real property described in
Exhibit C, as amended from time to time after the
Effective Time pursuant to Section 3.1.6.1, at all
reasonable times for the purposes of undertaking any of the
obligations set forth in this Section 3.1.6.4, including the
maintenance of the Discretely Owned Substation Assets, if
the Discretely Owned Substation Owner fails to satisfy any
such obligations, pursuant to the Transmission Easement
Agreement.

Right to Use Development Period Assets. Each Discretely Owned
Substation Owner will have the right to use the Development
Period Assets set forth on Exhibit A to the extent it reasonably
determines that it needs such Development Period Assets to fulfill
its obligations with respect to its Discretely Owned Substation
Assets as set forth in (i) this Section 3.1.6, (ii) the Construction
Management Agreement, (iii) the Transmission Capacity
Exchange Agreement, or (iv) any separate agreement between the
Owners and a Discretely Owned Substation Owner for the
construction and operation of the Discretely Owned Substation
Assets.

3.2 Management Committee.

3.2.1

3.2.2

Execution Yersion

Establishment. The Owners hereby establish the Management Committee which

will consist of the representatives appointed by the Owners in accordance with
Section 3.2.3.1.

Powers.

3.2.2.1

No Unilateral Owner Action. No Owner will have any right to
unilaterally exercise control or management powers over the
Project or any portion thereof or otherwise enter into any legally
binding commitment of any kind or nature with respect to the
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3222

®

(ii)

(iii)

(iv)

Project that is legally binding on any other Owner solely by virtue
of being a party to this Agreement, in each case other than the
Discretely Owned Substation Assets; provided, however, this
Section 3.2.2.1 will not prevent an Owner from entering into a
legally binding commitment of any kind or nature with respect to
the Project or a Discretely Owned Substation Asset that binds
only such Owner.

Management Committee Powers. The Owners hereby grant the
Management Committee all authority, right and power to exercise
the Management Committee Powers in accordance with the terms
of this Agreement. Subject to Section 3.2.2.3, all decisions in
respect of constructing, equipping, designing, operating,
maintaining and administering the Project, other than Discretely
Owned Substation Assets, will be made by the Owners, acting
through the Management Committee (the “Management
Committee Powers™), including:

oversight, management and administration (including enforcement
and termination) of and compliance with, all Project Agreements,
all Project Construction Contracts, all Real Property Agreements,
and all other contracts that relate to the Project to which the
Owners or Appointing Owners, as applicable, are parties or by
which they are bound;

exercising all rights and fulfilling all duties and responsibilities
granted to, and taking all action required of, the Management
Committee as set forth in or contemplated by any Project
Agreement;

compliance with Applicable Law, including the establishment of
an Operating Standard and the taking of such other action as the
Management Committee deems necessary or that may be required
under Applicable Law with respect to the development,
construction, acquisition and completion of the Facilities for
commercial service; the procurement, replacement, modification,
or renewal of all or any part thereof; the making of Capital
Improvements thereto; the operation and maintenance thereof; and
the retirement or salvaging of all or any part thereof;

applications for the modification, extension or renewal of, and
compliance with, all Governmental Approvals relating to the
Project or any portion thereof, other than those specifically related
to the Discretely Owned Substation Assets, provided that any
modification or surrender of any such Governmental Approvals
that would impair any Owners Asset Ownership Percentage will
require a Level C Vote;

"
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v)

(vi)

(vii)

(viii)

(ix)

(x)

(x1)

(xii)

except as delegated to the Construction Manager or a Maintenance
Provider, the adjustment of losses and settlement of any losses
covered by insurance obtained under this Agreement and obtaining
and maintaining insurance and performing risk management
activities relating to the Project, other than Discretely Owned
Substation Assets after Final Completion of the Discretely Owned
Substation Assets, all as set forth in the Insurance Plan;

except as delegated to the Construction Manager or a Maintenance
Provider, the pursuit and defense of claims and causes of action of
any kind relating to the Project, other than Discretely Owned
Substation Assets to the extent not arising from a DOSA
Construction Agreement, but including the filing or defense of
suits or appeals thereof, and settlement of claims and suits, all of
which will require a Level B Vote;

the establishment of such committees and subcommittees as it
believes appropriate in accordance with Section 3.2.3.8 and the
provision for meetings, voting procedures of committees appointed
pursuant to Section 3.2.3.8.2 and such other rules of procedure as
it deems appropriate consistent with the provisions of this
Article 3;

the approval of all Budgets and any amendments or modifications
thereto, all of which will require a Level B Vote;

acting upon any matter relating to the Project brought before the
Management Committee by an Owner;

the establishment of accounting, inventory, auditing and other
operating procedures as it deems appropriate and which are
consistent with the requirements of this Agreement;

the sale, replacement or other disposition of Property of the
Project, which will require a Level C Vote for any dispositions
outside of the ordinary course of business (other than pursuant to
the Windup Plan), except that a Maintenance Provider may sell,
replace or otherwise dispose of Property in the ordinary course of
business in accordance with Good Utility Practice, provided that if
such Property has a value in excess of Twenty-Five Thousand
Dollars ($25,000), it may only so upon thirty (30) days’ prior
notice to the Owners;

the appointment of an administrative agent to administer easement

agreements with Third Parties substantially in the form attached
hereto as Exhibit N-2 (the “Electric Line Easement”); provided,
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(xiii)

(xiv)

(xv)

however, that the appointment of a Third Party administrative
agent will require a Level C Vote;

the use of the composite fiber optic overhead ground wire that is to
be incorporated into the Facilities or the Discretely Owned
Substation Assets for any purpose other than electric utility
communications by the Owners in connection with the Project,
which will require a Level C Vote;

subject to Section 12.2.7 and compliance with all Governmental
Approvals, the use of any Property in which the Owners have an
Asset Ownership Percentage for any purpose other than electric
utility purposes by the Owners in connection with the Project,
which will require a Level C Vote;

approval of the (i) schedule for the execution of the Construction
Work (the “Construction Work Schedule”) and (ii) scope of
work for the Facilities and the Discretely Owned Substation Assets
(the “Scope of Work”). The Scope of Work together with the
Construction Work Schedule are collectively, the “Project Plan™;
and

performing such other duties as set forth in this Agreement.

Individual Owner Responsibility; Right to Amend this
Agreement. and  Individually Enforceable Obligations.
Notwithstanding anything to the contrary contained in this
Section 3.2.2 or elsewhere in this Agreement, each Owner acting
in its individual capacity and not the Management Committee or
any other Owner, will have the exclusive (i) obligation to obtain,
maintain and comply with all Governmental Approvals required
for it to be an Owner or a party to this Agreement or any of the
other Project Agreements, (ii) responsibility to comply with its
obligations under this Agreement and the other Project
Agreements, (iii) right to agree to amend this Agreement and the
other Project Agreements, and (iv) right and responsibility to
enforce the Individually Enforceable Obligations.

Composition, Attendance, Meetings, Etc.

-

J

2.

-

J.

]

Authorized Owner Representatives. The Management Committee
will be composed of a representative from each Owner (each such
representative being an “Owner Representative”); provided,
however, if two (2) or more Owners are Affiliates (“Affiliated
Owners”), then they collectively will be entitled to only one
Owner Representative. By way of clarification, if an Owner
Transfers all of its Asset Ownership Percentage (excluding a
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Residual Interest), it will no longer be an Owner and will not be
entitled to appoint an Owner Representative or an Alternate. Also
by way of clarification, if an Owner of a Discretely Owned
Substation Asset Transfers all or a portion of its Discretely Owned
Substation Asset and, as part of the same transaction and to such
transferee, it does not Transfer all or a portion of its Asset
Ownership Percentage, then the transferee will not be an Owner
and will not be entitled to appoint an Owner Representative or an
Alternate.

3.23.1.1

323.1.2

3.23.13

3.23.1.4

Execution Yersion

Basis for Voting. Except as provided in Section 3.2.4.1,
each Owner Representative will be entitled to vote a
percentage of the total votes of the Management Committee
that reflects the Percentage Interest held by the Owner or
Affiliated Owners that designated the Owner
Representative to the Management Committee.

Alternates. Each Owner or Affiliated Owners will also
designate an alternate for its or their Owner Representative
(each such alternate for either an Owner or for Affiliated
Owners, an “Alternate” and together with the respective
Owner Representative, the “Authorized Owner

" Representatives”).  Notwithstanding anything to the

contrary in this Agreement, an Alternate may exercise the
powers of the Owner Representative of an Owner or of
Affiliated Owners, as the case may be, at a meeting only if
such Owner Representative is not in attendance at the
meeting.

Removal and Replacement. Each Owner or Affiliated
Owners may remove and replace its or their Authorized
Owner Representative at any time with or without cause
and without the approval of the other Owners upon prior
notice to the other Owners and the Chair and Secretary of
the Management Committee.

Contact Information. Each Owner or Affiliated Owners
will promptly give notice to the other Owners (and the
Chair and Secretary of the Management Committee) of any
change in the business address, business telephone or
business facsimile number of any of its or their Authorized
Owner Representatives.

Agent of Appointing Owner. Each Authorized Owner
Representative will be the agent of the Owner or Affiliated
Owners that designated such Authorized Owner
Representative and will not be the agent of any other
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Owner. Accordingly, (i)the vote or other act of an
Authorized Owner Representative in respect of any matter
will be deemed to be the vote or act of the Owner or
Affiliated Owners that designated such Authorized Owner
Representative and may be conclusively relied upon by the
Management Committee and the other Owners and (ii) no
Authorized Owner Representative will owe (or be deemed
to owe) any duty (fiduciary or otherwise) to any Owner
other than the Owner or Affiliated Owners that designated
such Authorized Owner Representative.

3.2.3.1.6 New Owner Designation. If all or any part of the Asset

Ownership Percentage of an Owner is Transferred in
accordance with Article 10 to a Person that is not at the
time of Transfer an Owner or an Affiliate of an Owner,
such Person will promptly designate an Owner
Representative and an Alternate to serve on the
Management Committee. By way of clarification, a
Percentage Interest may be transferred only as part of the
same transaction in which and to the same transferee to
which an Asset Ownership Percentage is transferred.

3.2.3.1.7 Expenses. Each Owner or Affiliated Owners will be

responsible for the expenses of its or their Authorized
Owner Representatives.

3.2.3.1.8 Authorized Owner Representatives as of the Effective

Time. Schedule 3.2.3.1.8 identifies the duly appointed
Authorized Owner Representatives of each Owner and their
contact information as of the Effective Time.

Attendance. Each Owner will use reasonable efforts to cause one
of its Authorized Owner Representatives to attend each meeting of
the Management Committee and no Owner will withhold the
presence of its Authorized Owner Representatives to prevent,
delay or forestall decisions on matters under consideration by the
Management Committee. A reasonable number of other
employees, representatives or agents (in each case, after execution
of an appropriate non-disclosure agreement) of the Owners may
attend meetings. Meetings may be conducted in person, by
telephone, or by other means acceptable to the Management
Committee acting by a Level B Vote. Attendees who are not an
Authorized Owner Representative will be identified at the
commencement of each meeting, will have no power to vote on
any matters, but may participate in discussions in accordance with
the Management Committee’s rules of order that may limit the
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amount of time that the employees, representatives or other agents
may participate.

3233 Meetings.

32331

3.2.3.3.2

32333

3.23.34

Frequency. The Management Committee will meet (i) at
least once each Month until the Substantial Completion
Date of all of the Facilities and the Discretely Owned
Substation Assets unless otherwise determined by the
Management Committee; (ii) at least annually thereafter
unless otherwise determined by the Management
Committee; and (iii) at any other time that a meeting is
called by the Chair. Any Owner may request a meeting by
notifying the Chair and the Chair will honor any such
request of an Owner if it is reasonable under the
circumstances or if the meeting is requested by two (2) or
more Owners that are not Affiliated Owners.

Notice of Meetings. The Chair will give notice to each
Authorized Owner Representative stating the place (or
means if by telephone conference or other means), date and
hour of each meeting of the Management Committee,
together with an agenda for the meeting, not fewer than
five (5) days before the date of the meeting (or as far in
advance as is practicable under the circumstances if the
meeting is called on shorter notice due to an Emergency or
other exigent circumstance as determined in the discretion
of the Chair) unless such notice is waived by all Authorized
Owner Representatives either at the meeting by a Level C
Vote or by written consent.

Agenda. At least five (5) days before each meeting (or as
far in advance as is practicable under the circumstances if
the meeting is called on shorter notice due to an Emergency
or other exigent circumstance as determined in the
discretion of the Chair), the Chair will prepare detailed
information on the matters to be considered by the
Management Committee and will provide such information
to each Authorized Owner Representative.

Waiver of Notice. Attendance of one Authorized Owner
Representative at a meeting of the Management Committee
will constitute a waiver of notification of the meeting by
both Authorized Owner Representatives, except where such
Authorized Owner Representative attends for the express
purpose of objecting to (i) the transaction of any business
on the ground that the meeting is not called or convened in
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3234

3.2.3.5

3.