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MOTION FOR LEAVE TO FILE AN ANSWER, AND ANSWER TO AN 

ANSWER OF 
TATANKA WIND POWER, LLC 

Pursuant to Rules 212 and 213 of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission (“Commission”),1  Tatanka Wind Power, LLC 

(“Tatanka”) respectfully files this Motion for Leave to File an Answer, and Answer to an 

Answer in the above-captioned proceeding. 

Tatanka requests permission to file this Answer.  Although the Commission’s 

procedural rules do not provide for answers to protests, answers, or similar filings unless 

otherwise ordered,2 the Commission may, for good cause shown, permit such answers.3  

Good cause exists in this case to permit Tatanka to respond to the Answer of Montana-

Dakota Utilities Company, a division of MDU Resources Group, Inc. (“MDU”) in this 

proceeding.  This Answer will assist in the Commission’s resolution of the issues 

                                                 
1 18 C.F.R. §§ 385.212, .213 (2009). 
2 18 C.F.R. § 385.213(a)(2). 
3 18 C.F.R. § 385.101(e). 
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presented by providing the Commission with a complete and accurate record, and by 

clarifying certain misstatements made by MDU in its Answer.4 

I. RELEVANT BACKGROUND 

On February 9, 2010, Tatanka filed a Complaint against MDU.  In its Complaint, 

Tatanka demonstrated that MDU refused to repay Tatanka for 100% of costs incurred for 

network upgrades and has consistently denied that it has any repayment obligation.  

MDU’s refusal and denial of its repayment obligations constitutes a breach of MDU’s 

obligations under the currently effective Amended and Restated LGIA. The refusal and 

denial violate the Commission’s policies regarding generation interconnection 

agreements and procedures contained in Order Nos. 2003 and 2003-A and the Midwest 

ISO OATT in effect when the LGIA was approved by the Commission.  Tatanka further 

demonstrated that MDU’s objections to its repayment obligations have been heard and 

rejected by the Commission in previous proceedings. 

On March 1, 2010, MDU filed an Answer to Tatanka’s Complaint.  MDU’s 

Answer confirms that the parties agree to all material facts.  The disputed issues pertain 

to interpretation and application of the terms of the Amended and Restated LGIA.  Thus, 

this dispute can be resolved by the Commission based on the pleadings. 

                                                 
4 See, e.g., ISO New Eng., Inc., 129 FERC ¶ 61,101 at P 18 (2009)(allowing response “because it 

has provided information that assisted [the Commission] in our decision-making process”); Entergy Servs., 
Inc., 116 FERC ¶ 61,286 at P 6 (2006)(Commission accepted an answer that “provided information that 
assisted us in our understanding and resolution of the issues raised”); S. Natural Gas Co., 113 FERC ¶ 
61,199 at P 23 (2005)(Commission stated that it will waive Section 385.213(a)(2) for good cause shown to 
permit answer that will “help clarify the issues under consideration”); Mich. Elec. Transmission Co., LLC, 
106 FERC ¶ 61,129 at 61,452 (2004)(allowing responses to protest “as they provide additional information 
that assists the Commission in the decision-making process”); PJM Interconnection, L.L.C., 104 FERC ¶ 
61,031 at 61,077 (2003)(admitting answer to protest “since it will not delay the proceeding, will assist the 
Commission in understanding the issues raised, and will insure a complete record upon which the 
Commission may act”). 
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In relevant part, MDU’s Answer asserted that (1) Tatanka materially deviated 

from MDU’s project specifications and MDU never “formally” approved or accepted the 

facilities, and thus MDU is not required to pay for the upgrades; (2) the cost of the 

Network Upgrades exceeds the estimate in the Amended and Restated LGIA, and thus 

MDU should not be required to pay more than the estimate; (3) $500,000 in renovations 

would render the upgrades minimally acceptable to MDU; (4) the Amended and Restated 

LGIA was not properly assigned to Tatanka; and (5) MDU is not required to pay all of 

the credits in a lump sum. 

In this Answer, Tatanka first describes the matters on which there is agreement 

between the parties.  Because of the extent of this concurrence as to the material facts, the 

legal issues that need to be resolved are isolated and shown not to depend on the 

resolution of any disputed facts.  Tatanka then addresses each of MDU’s five assertions 

in turn. 

II. ANSWER 

A. Agreement on Material Facts 

Comparing the Tatanka Complaint, the MDU Answer and the contents of this 

Answer to MDU’s Answer, it is clear that the parties agree to the following: 

(1) that the Amended and Restated LGIA governs the dispute;5 

(2) that the Amended and Restated LGIA repayment obligation for Network 
Upgrades specifies a repayment level of 100% repayment;6 

 
(3) that there is no dispute about the identity, definition, and classification of 

the facilities identified in the invoice found at Tatanka Attachment A-5 

                                                 
5 Inexplicably and without referring to it, MDU did attach a prior LGIA, dated February 25, 2005, 

as Exhibit C to its Answer. 
6 MDU’s arguments as to why it should pay less than the cost of the Network Upgrades 

constructed by Tatanka do not rely on any claim that some other percentage level in this or any previous 
LGIA applies to the dispute. 
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(hereafter, “Invoice”) as “Network Upgrades” under the Amended and 
Restated LGIA; 

 
(4) that the $4,036,892.67 amount identified in the Invoice and supported in 

the Chocarro Affidavit is the amount actually incurred by Tatanka in 
construction of the Network Upgrades; 

 
(5) that the $239,895.00 included in interest as of the date of the Invoice was 

calculated in accordance with the Amended and Restated LGIA and FERC 
regulations; 

 
(6) that the project has been energized and is in commercial operation and has 

been since July 24, 2008; and 
 
(7) that, were MDU to incur an additional $500,000 in renovation costs, it 

would be happier with the layout and functionality of the substation.7 
 
Given this area of agreement, there are no issues of material fact that must be 

resolved prior to a final Commission order.  The following legal issues must be resolved 

and do not depend on disputed facts: 

(1) What rights under the Amended and Restated LGIA, if any, does MDU 
have to raise objections as to alleged departures from design specifications 
after construction and energization of the Network Upgrades have been 
completed and commercial operation has commenced?   

 
• Tatanka suggests the answer is that MDU does not have such rights.  

Whatever rights MDU had to object as to design issues terminated 
upon the energization and commercial operation of the Network 
Upgrades, and, despite MDU’s claims, there is no other “formal” step 
by which MDU would accept the facilities.  

 
• In the alternative, if the Commission finds that MDU retains such 

rights, Tatanka acknowledges that an additional $500,000 in 
renovation costs are desired by MDU. 

 
(2) If the $500,000 worth of renovations that MDU desires should be made, is 

a reduction in Network Upgrade repayments appropriate? 
 

                                                 
7 MDU’s Answer at 3; Ford Affidavit at ¶ 10; Tatanka acknowledges that the $500,000 estimate is 

an accurate assessment as to the costs required to resolve the concerns identified in Ford’s Affidavit at ¶ 9 
(as to his items “a through d”).  See Attachment H, Chocarro Supplemental Affidavit at ¶ 2.  In its initial 
Complaint, Tatanka included Attachments A, B, and C.  To simplify matters for the Commission, Tatanka 
will identify its attachments in this filing as D, E, F, G, and H. 
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• Tatanka suggests the answer is that no such reduction would be 
appropriate.  If MDU desires changes in facilities on its network, it can 
make them at its own expense.  If the Commission requires such 
renovations to be conducted and Tatanka to pay for them, Tatanka 
should be eligible for repayment. 

 
(3) Under the Amended and Restated LGIA, is the estimate of costs for 

Network Upgrades a binding cap?  Is the Interconnection Customer under 
the Option to Build ineligible to receive repayment for Network Upgrade 
costs that exceed that estimate?   

 
• Tatanka suggests the answer is that under Commission policy and 

precedent, an estimate is an estimate, not a binding cap, and that just as 
the Interconnection Customer must provide for the funding of the 
Network Upgrades, so, too, it is entitled to repayment for actual 
Network Upgrade costs. 

 
(4) Is a lump sum the appropriate method for repayment of the Network 

Upgrade costs? 
 

• Tatanka suggests the answer is that a lump sum could be appropriate 
but that it would accept a lump sum for past due amounts and 
continued repayment for ongoing service at the firm point-to-point rate 
specified in the Amended and Restated LGIA. 

 
What is clear from this list of the legal issues to be resolved is that they do not 

depend on resolution of any disputed facts.  As detailed below, the only disputed fact is 

whether the facilities actually depart from MDU’s specifications or whether those 

specifications were in effect modified during the construction process in which MDU 

participated and during which it did not raise objections.  As shown below, no hearing is 

required on this issue.  Tatanka is willing to concede that $500,000 in renovations would 

resolve the concerns regarding specifications.  The only questions are whether, by whom, 

and how the $500,000 in renovations specified by MDU should be paid for.  If the 

Commission chooses to reach this question, it can be resolved on the pleadings.   
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B. MDU Accepted the Facilities Built by Tatanka, Which Tatanka 
Understood to Be Consistent With MDU’s Specifications As Modified 
During Project Team Meetings 

1. No Requirement for “Formal” Acceptance 

MDU has expressed concerns about departures from its design specifications.  

While Tatanka reasonably believed, as detailed below, that such departures were 

approved by MDU during the course of team project meetings, it concedes that the 

$500,000 in renovations specified in Mr. Ford’s affidavit would resolve these concerns.  

The key legal question is whether MDU can require such renovations and who should 

pay for them after the facility has been energized and is in Commercial Operation.   

MDU’s position is that it never “formally” accepted the facilities (perhaps 

implying that it will not do so until renovations are completed or at least cost 

responsibility for them is allocated).  MDU notes that the Amended and Restated LGIA 

provides that in certain circumstances MDU would not be required to accept the 

facilities.8  But while MDU apparently would like the Commission to revise that 

requirement to say “formally” accept the facilities, there is no such language in the 

Amended and Restated LGIA.  Further, the undisputed facts are that the facilities have 

been energized and are in Commercial Operation.  They have thus been accepted under 

the Amended and Restated LGIA, and there is no further remedy for the alleged 

violation. 

MDU repeatedly asserts that it never “formally” approved the design work 

presented to it for review.9  Nowhere in MDU’s Answer or Affidavits does MDU assert 

                                                 
8 MDU’s Answer at 3, 11-12; see also section 5.2(10) of the Amended and Restated LGIA. 
9 MDU’s Answer at 12 (“Montana-Dakota never formally approved the design work that was 

presented to Montana-Dakota for review . . . To date, Montana-Dakota has never formally approved and 
accepted the ‘as-built’ facilities”); Raveling Affidavit at ¶¶ 12, 14 (“I never formally approved the design 
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that it did not approve the modifications; MDU only asserts that it did not “formally” 

approve the modifications and has not “formally” accepted the facilities.  But there is no 

requirement in the Amended and Restated LGIA for “formal” acceptance of the facilities.  

The Amended and Restated LGIA itself, in the section relied on by MDU,10 states: 

Transmission Provider . . . and Transmission Owner shall 
be entitled to review and approve the engineering 
design, equipment acceptance tests . . ., and the 
construction . . . of the Transmission Owner's 
Interconnection Facilities and Stand Alone Network 
Upgrades, and shall have the right to reject any design, 
procurement, construction or acceptance test of any 
equipment that does not meet the standards and 
specifications of Transmission Provider, Transmission 
Owner and any Governmental Authority. . .11 

There are no particular “formalities” prescribed in this section.  So while the Amended 

and Restated LGIA admittedly provides MDU with the opportunity to reject any design, 

procurement, construction, or acceptance test, it does not provide any opportunity to do 

so after the facilities have been constructed, energized, and put into Commercial 

Operation. 

For example, the Amended and Restated LGIA provides the opportunity for 

Tatanka to remedy any deficiency following such a rejection “at any time during 

construction.”12  But MDU did not reject the modifications proposed by Tatanka, and it 

certainly did not provide Tatanka with any opportunity to remedy any perceived 

deficiency during construction.  Despite MDU’s assertion that Tatanka violated Section 

                                                                                                                                                 
work that was presented to Montana-Dakota for review . . . . I never formally approved the ‘as-built’ 
facilities, including the substation or any other network upgrades associated with this project.”)(emphasis 
added). 

10 MDU’s Answer at 12. 
11 LGIA § 5.2(3) (emphasis added). 
12 LGIA § 5.2(6) (emphasis added). 
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5.2(6) of the Amended and Restated LGIA,13 in fact MDU did not provide Tatanka with 

any notice that would have triggered its opportunity to remedy alleged deficiencies 

during construction. 

Similarly, Section 5.2(10) of the Amended and Restated LGIA applies to approval 

and acceptance of the Network Upgrades “for operation and maintenance.”14  There is no 

question at all that the facilities are currently being operated and maintained by MDU 

under the MISO tariff.15  For example, MDU operates the breakers by SCADA and 

operates the switches in the substation.16    

On Monday November 26, 2007,17 the Network Upgrades were energized.  

During this process – in which MDU fully participated18 – MDU never raised any red 

flags, suggested that the facilities materially deviated from MDU’s specifications,19 or 

suggested that it was not accepting the facilities.  MDU was fully involved in the final 

commissioning checkouts; a facility cannot go online without these tests being 

performed.  MDU failed to raise any issues during this process or suggest that any 

deviations that existed were material.   

As of July 24, 2008, Tatanka issued a commercial operation notice to the Midwest 

ISO.20  This commercial operation notice was accepted, indicating that the project 

complies with tariff requirements, as shown by the fact that Tatanka began to and 

                                                 
13 MDU’s Answer at 13. 
14 LGIA § 5.2(10) (emphasis added). 
15 See, e.g., Chocarro Supplemental Affidavit at ¶ 5.   
16 Id. at ¶ 7. 
17 See, e.g., Chocarro Affidavit, Attachment A-4, page 29. 
18 See, e.g., Chocarro Affidavit, Attachment A-4, pages 29-30. 
19 Mr. Raveling indicates that he raised three issues, one since resolved, during a final walk 

through.  Raveling Affidavit at ¶ 13.  But neither the size of the control house nor the battery type were 
significant enough to prevent energization and acceptance of the facilities.   

20 Attachment D.   
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continues to receive payment for energy under the Midwest ISO tariff.  The Commercial 

Operation Date is defined in the Amended and Restated LGIA as “the date on which the 

Generating Facility commences Commercial Operation as agreed by the Parties pursuant 

to” such a notice.  If the project did not comply with the Midwest ISO’s tariff, the project 

would not have been commissioned and the commercial operation notice would have 

been disputed.   

MDU demonstrated its acceptance of the facilities by participating in this 

transition.21  MDU knowingly allowed the facilities to be energized as Network Upgrades 

under the control of Midwest ISO as part of the MDU system.  Tatanka received notice 

regarding alleged deviations from MDU standards in a letter dated October 22, 2008 

when MDU disputed the original invoiced tendered by Tatanka.22  In effect, MDU did not 

dispute the design of Tatanka until MDU was requested to reimburse Tatanka for the 

Network Upgrade costs. 

In sum, MDU’s assertion to the contrary, the Amended and Restated LGIA does 

not specify any procedure for “formal” acceptance of the facilities.  These facilities were 

commissioned and integrated into the Midwest ISO’s Transmission System.  MDU did 

not object to or otherwise dispute energizing and Commercial Operation of the project.  

With energization, Commercial Operation, and with the Network Upgrades now under 

Midwest ISO control, and as a matter of law, MDU accepted the facilities.  With no 

method of “formal” approval described or required in the Amended and Restated LGIA, 

with no rejection communicated by MDU, and with no opportunity to remedy any 

                                                 
21 The now retired Mr. Raveling states that to his knowledge MDU had not received “as built” 

drawings.  Raveling Affidavit at ¶ 14.  But Mr. Ford’s affidavit confirms that MDU received and reviewed 
“as built” drawings.  Ford Affidavit at ¶ 8.   

22 See Attachment E. 
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perceived deficiency during construction, Tatanka reasonably relied on the modifications 

consented to in numerous interactions with MDU as approval sufficient to satisfy 

Sections 5.2(3) and 5.2(10) of the Amended and Restated LGIA.  Well aware of its 

repayment obligations, MDU participated while Tatanka spent millions of dollars 

constructing the Network Upgrades.  MDU cannot now raise these issues as a defense to 

its repayment obligations. 

2. MDU Participated in Project Meetings and Actively Modified the 
Design Specifications 

MDU has expressed concerns about departures from its design specifications.  

Tatanka concedes that the $500,000 in renovations specified in Mr. Ford’s affidavit 

would resolve these concerns if MDU has the right to raise such issues at this stage, after 

energization and Commercial Operation.  Nonetheless, Tatanka does wish to explain that 

it reasonably believed that departures from MDU’s original specifications were approved 

by MDU during the course of team project meetings. 

Specifically, MDU’s Answer asserts that the facilities built by Tatanka materially 

deviate from MDU’s specifications in violation of Section 5.2(1) of the Amended and 

Restated LGIA.23  Tatanka does not dispute that, as built, the facilities do not follow 

every detail included in the initial specifications that MDU provided.  However, the 

facilities do comply with MDU’s specifications as modified by repeated project team 

meetings throughout the course of the project.  Throughout the development of the 

project, representatives from MDU communicated with Tatanka representatives on a 

regular basis to discuss design issues.24  These meetings lasted throughout the 

                                                 
23 MDU’s Answer at 13. 
24 Chocarro Supplemental Affidavit at ¶¶ 3-4. 
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construction phase, and in that time Tatanka consulted with MDU to ensure that the 

project was consistent with MDU’s requirements.25 

Over the course of those project meetings, MDU and Tatanka conferred on 

numerous issues to ensure that the Tatanka facilities complied with MDU’s 

specifications, as modified by the project meetings.  Tatanka routinely consulted with 

MDU, routinely sought approval from MDU, and routinely followed MDU directions, 

even down to details like the color of the paint for the control building.26  Consider the 

following examples in chronological order: 

• Chocarro Affidavit, Attachment A-4, page 1 (October 2006 e-mail 
exchange):  Bill Barnhart of Tatanka’s contractor asks Mr. Raveling of 
MDU a design issue question and receives a positive response 
regarding a “230kV grounded wye/34.5kV grounded wye 
transformer.” 

 
• Chocarro Affidavit, Attachment A-4, page 2 (January 5, 2007 e-mail 

exchange):  Bill Barnhart references a phone conversation with Mr. 
Raveling of MDU and provides him a list of “my understanding of 
items that provides MDU acceptance of our design” and describing 
seven separate items. 

 
• Chocarro Affidavit, Attachment A-4, page 4 (January 24, 2007 e-mail 

exchange):  Bill Barnhart to Tatanka subcontractor Mortenson 
indicating receipt of “additional changes from MDU for the protection 
schemes at the interconnect station” that “changes most of the 
schematics and all of the wiring” that “will require redesign work on 
the drawings.” 

 
• Chocarro Affidavit, Attachment A-4, pages 9-12 (January 14, 2007 e-

mail exchange):  In a series of e-mails between Mr. Raveling of MDU 
and Tatanka’s contractor Bill Barnhart, among other things Mr. 
Barnhart indicates that Tatanka’s (his “client”) directions are “to 
minimize costs” and to provide “what is absolutely required” and to 
comply with anything that is a “requirement” and “not an option.”  Mr. 
Raveling, among other things, indicates that he is “open to proposals 
for consideration” and there “may be other ways” the particular item 

                                                 
25 Id. 
26 Attachment A-4 to Mr. Chocarro’s Affidavit at 27-28. 
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under discussion “can be insured.”  As to the issue (redundant relay 
schemes on the 230kV line), Mr. Raveling indicates that he “can’t 
address the fact that this hasn’t come up before, but I suspect it was 
just not caught or has been otherwise overlooked.” 

 
• Chocarro Affidavit, Attachment A-4, pages 14-15 (January 2007 e-

mail exchange):  Bill Barnhart asks Mr. Raveling to review “revised 
drawings per our discussion and your comments.  If you could review 
them and let me know if they are acceptable, I would appreciate it.”  In 
response, Mr. Raveling provides a detailed list of comments while 
remarking that the drawings “appear nicely done with the circuits 
nicely laid out.” 

 
• Chocarro Affidavit, Attachment A-4, pages 17-23 (series of August 

2007 e-mail exchanges):  Scott Englander of Tatanka’s contractor 
CRA International, copying Mr. Raveling, asks Henry Ford of MDU 
for a conference call to “identify any issues that need further 
discussion” that “related to requirements by MDU as transmission 
owner.”  Listed among the agenda items are “MDU design approval,” 
“Tatanka construction issues,” “construction,” “testing requirements,” 
“procedures for energizing, operating and maintaining.”  The follow-
up e-mail of August 17, 2007 to Mr. Ford and Mr. Raveling, among 
others on the project team, lists a number of action items for follow-
up, without indicating any MDU objections. 

 
• Chocarro Affidavit, Attachment A-4, pages 24-26 (August 2007 e-

mails):  In connection with the weekly coordination meeting notice for 
MDU, Tatanka, and the contractors, a schedule attributed to MDU 
includes dates for interconnection work to be completed and for MDU 
to check out and conduct “inspections onsite when breakers and other 
key elements of the interconnection are being installed.”  Notes from 
the discussion include, among other things, that “Don Raveling 
requires a clear decision on communications.  The decision is to come 
from MDU management.  I [the contractor] am unclear what MDU 
requires to support their internal review.”  The notes also indicate that, 
as to substation tests, “MDU does not wish to slow the 
construction/testing if they cannot attend.” 

 
• Chocarro Affidavit, Attachment A-4, pages 27-28:  Ryan Klug of 

Tatanka’s contractor Mortenson asks Don Raveling of MDU “your 
preference for color” of the substation control house.  Mr. Raveling 
replies “Light Stone” for exterior walls, roof, and door; “Regal White” 
for interior walls and ceiling. 

 
• Chocarro Affidavit, Attachment A-4, page 35 (October 2007 e-mail 

exchange):  Mr. Raveling provides to a Tatanka contractor what he has 



 

 13  

completed at that point for the “Energization Plan” for that Tatanka 
interconnection substation.  The Tatanka contractor had provided “a 
start to the Energization Plan” for MDU to use as MDU prepared its 
plan. 

 

This evidence shows that Tatanka was responsive to design issues raised by 

MDU27 and even proactively sought out MDU’s approval on facilities, a fact noted by 

Mr. Raveling in his affidavit and exhibits.28  Mr. Raveling also confirmed that the 

comments he provided to Tatanka “were followed.”29  This conflicts with Mr. Raveling’s 

unsupported assertion that at some point a Tatanka contractor asserted that it “did not 

need to follow [MDU]’s design specifications.”30  MDU’s active participation combined 

with silence on any material deviations constitutes acceptance as a matter of law.31 

Nonetheless, whether or not MDU approved the departures from its design 

specifications during the course of construction is not a material fact which needs to be 

resolved by the Commission.  If MDU has the legal right to raise design issues after 

having accepted the facilities for energization and Commercial Operation, Tatanka will 

concede that the $500,000 in renovations specified in Mr. Ford’s Affidavit would resolve 

all such concerns. 

                                                 
27 See, e.g., Attachment A-4 to Mr. Chocarro’s Affidavit at 35 (E-mail chain between Ryan Klug 

at Acciona and Don Raveling at MDU, where Mr. Klug states, “After you supply your input we will have 
to work together to revise, if needed . . . Once we have . . . . comments back we will finalize the plan.”). 

28 MDU’s Answer, Exh. A, pp. 1-2 (E-mail chain between Bill Barnhart at HDR and Don 
Raveling at MDU, where Mr. Barnhart followed up with MDU to confirm that a 230 kV grounded 
wye/34.5 grounded wye transformer to be installed at the collection substation was acceptable to MDU.  
Note that although this is not a Network Upgrade, Tatanka proactively sought input on potential areas of 
concern with MDU). 

29 Raveling Affidavit at ¶ 12. 
30 Id. at ¶ 9. 
31 E.g., RESTATEMENT (SECOND) OF CONTRACTS § 4, comment a (“assent may be manifested by 

words or other conduct, sometimes including silence”); JOHN D. CALAMARI & JOSEPH M. PERILLO, THE 
LAW OF CONTRACTS § 2.18, at 80-83 & n.5 (4th ed.1998) (a basic principle of contract law permits silence 
to constitute acceptance “when silence would be deceptive and beguiling”) (cited in United States v. Wood, 
378 F.3d 342, 349 n.3 (4th Cir. 2004)). 
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C. Tatanka’s Costs Were Neither Unjust or Unreasonable, but Were 
Consistent with and Permitted by the Amended and Restated LGIA 

MDU’s Answer argues that Tatanka should assume the risk for any actual 

Network Upgrade costs in excess of the estimate associated with design and construction 

of the facilities.32  But MDU does not cite any Amended and Restated LGIA provision to 

support this claim, does not assert that any of the incurred costs are somehow unjust or 

unreasonable, did not itself take any of the steps available to it were it concerned about 

costs, and has not provided any basis or support from the Amended and Restated LGIA, 

case law, or Commission precedent to conclude that MDU is not required to pay for any 

costs in excess of the original and outdated estimate. 

First, no provision supports MDU’s assertion that an option to build customer 

cannot receive repayment for Network Upgrade costs above the Amended and Restated 

LGIA estimate.  MDU points only to Section 5.1.2 (“Alternate Option”) and 5.1.4 

(“Negotiated Option”) of the Amended and Restated LGIA.  But neither of those sections 

applies, as the Amended and Restated LGIA itself indicates the Section 5.1.3 (“Option to 

Build”) was selected by the parties.33  Because MDU has provided neither factual nor 

legal support for its conclusions, and has not contested the applicability of the Section 

5.1.3 Option to Build, the Commission should reject MDU’s attempt to escape the clear 

provisions of the Amended and Restated LGIA. 

Second, MDU fails to identify with specificity any of the Network Upgrade costs 

described in the Invoice and the Chocarro Affidavit that it believes are “added 

                                                 
32 MDU’s Answer at 13.   
33 See Tatanka Complaint at 3-5. 
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expenses.”34  MDU does not clarify which expenses it believes are excessive, and it does 

not argue that these expenses are somehow unjust or unreasonable.   

Third, MDU did not take any of the steps available to it if it were concerned about 

costs.  For example, MDU did not attempt to revise the cost estimate or to renegotiate the 

“option to build” selection.35  MDU never expressed to Tatanka any desire to step in and 

construct the facilities.  MDU simply asserts that it should not have to absorb the 

difference between the estimate and the actual costs incurred.36  This is not the 

Commission’s policy, nor is it part of the Amended and Restated LGIA. 

Fourth and finally, MDU’s argument is a simple assertion that the fact that the 

2007 cost of the Network Upgrades exceeded the original 2004 estimate somehow 

excuses MDU from paying for the costs.  There is no basis for this argument in the 

Amended and Restated LGIA.37  If the situation was reversed and a Transmission Owner 

exceeded costs during construction,38 MDU certainly would not argue that the 

Interconnection Customer should not be responsible for all of the necessary amounts for 

construction.   

MDU’s position is that the Commission should treat an estimate as though it were 

a price cap.  But an estimate is simply that—an estimate.  It is not a binding cap on the 

amount of money that the Interconnection Customer could spend while interconnecting 

                                                 
34 Id. at 15. 
35 Showing a similarly cavalier approach to the actual LGIA provisions, MDU did not provide a 

new one line diagram to reflect the facility’s design changes when the Amended and Restated LGIA was 
filed. 

36 MDU’s Answer at 15. 
37 See, e.g., LGIA § 11.4.1.  
38 LGIA § 11.3. 
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the facility.39  Further, the $1.8 million estimate was not provided by Tatanka and was 

unrealistically low, particularly after accounting for the remote location of the project, 

which would cost more than similar projects located elsewhere.40  MDU determined the 

estimate “in 2004 dollars” and it was not adjusted for inflation.41   

MDU has not provided any basis for ignoring the Amended and Restated LGIA 

obligation requiring 100% repayment of Network Upgrade costs.  If the tables were 

turned, and a Transmission Owner incurred costs above the estimate while completing 

construction, MDU would not argue that an estimate somehow serves as a cap.  But that 

is exactly what MDU seeks to do now to avoid paying these costs.  The Commission 

should reject MDU’s attempt to cap its repayment obligation at the initial estimate 

amount. 

D. MDU’s Desire to Upgrade the Facilities for Future Interconnecting 
Generators is Not a Cost Properly Assigned to Tatanka 

MDU claims that it is “required to replace certain facilities at the Tatanka 

substation in order to make those facilities functionally compatible” with MDU’s 

facilities,42 and that Tatanka effectively should be required to pay for these upgrades.  

Specifically, MDU describes five categories, (a) through (e), of what it perceives to be 

material deviations for its initially delivered design specifications.43  It states that 

$500,000 in costs would be required for renovations as to items (a) through (d), while it 

                                                 
39 See, e.g., Order No. 2003, 104 FERC ¶ 61,103 at P 409 (2003)(acknowledging that 

circumstances may result in costs exceeding initial estimates); accord, Midwest Indep. Transmission Sys. 
Operator, Inc., 124 FERC ¶ 61,166 at PP 15-16 (2008)(finding provision of interconnection agreement 
purporting to cap costs for network upgrades not to be just and reasonable). 

40 Chocarro Supplemental Affidavit at ¶ 8. 
41 See Amended and Restated LGIA, Attachment B to Tatanka Complaint, at Original Sheet No. 

83.  As noted in Mr. Ford’s affidavit, MDU’s estimate was qualified to apply only “at the time the estimate 
was included in the LGIA.”  Ford Affidavit at ¶ 11.   

42 MDU’s Answer at 17. 
43 Ford Affidavit at ¶ 9. 
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has no plans for changes in connection with item (e).44  While Tatanka acknowledges the 

$500,000 in renovations MDU desires for items (a) through (d), the Commission should 

make clear that the cost responsibility for any renovations conducted for the purpose of 

accommodating future generators or other future expansion should not be allocated to 

Tatanka.   

Generators such as Tatanka under the Amended and Restated LGIA are only 

required to pay for the necessary facilities to interconnect the Tatanka generator to the 

grid, not to construct facilities that MDU intends to use for future interconnections.  The 

Amended and Restated LGIA definitions make this clear:  “Interconnection Facilities” 

“include all facilities and equipment. . . that are necessary to physically and electrically 

interconnect the Generating Facility to the Transmission System”;  “Network Upgrades” 

are the “upgrades to the Transmission System required . . . to accommodate the 

interconnection of the Generating Facility to the Transmission System.”45  

The Commission recently confirmed this view.46  In analyzing a definition for 

“Network Upgrades” from the most recent Midwest ISO tariff identical to that in the 

Amended and Restated LGIA, the Commission concluded, “[u]nder the Midwest ISO's 

tariff, interconnection customers may only be required to fund the costs of network 

upgrades that are necessary for their interconnection. . . . In other words, under the 

Midwest ISO's tariff, a generator can only be allocated the cost of network upgrades 

that would not have been constructed but for the interconnection of the 

                                                 
44 Ford Affidavit at ¶ 11.  This is appropriate, as item (e) details accommodations for future line 

expansions.  This goes beyond the facilities necessary for interconnection of the Tatanka generating 
facilities. 

45 Amended and Restated LGIA, Attachment B to Tatanka Complaint, at § 1 (emphasis added). 
46 See Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC ¶ 61,019 at PP 23-24 (2009). 
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generator.”47  This “but for” standard does not require an Interconnection Customer to 

build additional facilities to provide for future generator interconnections; the 

Interconnection Customer is only required to build those facilities necessary for 

interconnection of its own generator. 

Thus, to the extent the Commission finds that MDU has a right to raise design 

issues at this stage, it should clarify that Tatanka should have no responsibility as to any 

facilities which go beyond what would be required to interconnect Tantaka.  For 

example, item (e) regards Tatanka’s construction of a 3 breaker ring bus rather than a 

breaker and one-half arrangement.48  As demonstrated in Mr. Chocarro’s Supplemental 

Affidavit, the 3 breaker bus configuration is sufficient to interconnect the Tatanka facility 

to MDU’s transmission system and can even be upgraded in the future to accommodate 

an additional generator interconnection.49  The breaker and one-half arrangement would 

be convenient for MDU inasmuch as it would allow greater numbers of future generators 

to interconnect,50 but this issue of convenience is not the type of Network Upgrade cost 

which generators are required to bear for the benefit of possible future generators seeking 

interconnection. 

MDU similarly argues that certain line switches should have been installed.51  

These line switches might be desirable, but they are not necessary for operation of a 3 

                                                 
47 Id. (emphasis added). 
48 See, e.g., Raveling Affidavit at ¶ 10; Ford Affidavit at ¶ 9(e).   
49 Chocarro Supplemental Affidavit at ¶ 9. 
50 Id. 
51 Raveling Affidavit at ¶ 10; Ford Affidavit at ¶ 9(e). 
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breaker ring for interconnection, and the installation as it stands is adequate for this 

interconnection facility.52   

As MDU admitted, it is currently planning additional interconnections in the 

future.53  In fact, Tatanka has learned that a proposed generator interconnection (G359) 

depicts the possible expansion of the Tatanka substation into a breaker and a half 

configuration.  If a future generator requires substation enhancements to connect to 

MDU’s transmission system, that future generator should bear that cost, not Tatanka. 

Tatanka is only required to build what was necessary to interconnect to MDU’s 

transmission system.54  If MDU seeks to enhance facilities to enable future generators to 

interconnect, those future generators can pay for the enhancements.  So to the extent the 

Commission finds that MDU has a right to raise design issues at this stage, it should 

clarify that Tatanka should have no responsibility as to any facilities which go beyond 

what would be required to interconnect Tatanka, and certainly no obligations beyond the 

$500,000 in renovations described by Mr. Ford.   

E. Dakota Wind Properly Assigned its Interests to Tatanka 

In its Answer, MDU argued that the Amended and Restated LGIA may not have 

been properly assigned from Dakota Wind to Tatanka.55  That is not the case.  Effective 

as of December 31, 2006, Dakota Wind assigned to Tatanka its right, title and interest in, 

to and under the previous LGIA.56  At the time of the Assignment and Assumption 

Agreement, Tatanka was the owner of the membership interests of Dakota Wind, and as 
                                                 

52 Chocarro Supplemental Affidavit at ¶ 10. 
53 Ford Affidavit at ¶ 9(d), (e) (control building layout was necessary “to allow for future additions 

of relay panels as additional transmission lines are brought into the substation”; MDU wanted substation 
laid out “so the substation could accommodate future line interconnections”) 

54 See supra notes 45-47 and accompanying text. 
55 MDU’s Answer at 6, n.6. 
56 See Attachment F, Assignment and Assumption Agreement. 
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such Tatanka and Dakota Wind were "affiliates" as defined in the LGIA.  This 

assignment was permitted under Article 19 of the LGIA without consent of MDU.  

Furthermore, as shown on Attachment G, Dakota Wind Harvest, LLC merged with and 

into Tatanka Wind Power, LLC, effective as of September 21, 2007. 

But in any event Tatanka is the named party in the Amended and Restated LGIA 

which the Midwest ISO filed with the Commission on December 21, 2007 in Docket No. 

ER08-352-000.  In the cover letter to that filing, under the heading of “uncontested 

issues” it is noted that “the only changes to the body of the LGIA reflect the replacement 

of Dakota Wind with Tatanka as the Interconnection Customer.”57  The cover letter noted 

the sole objection of MDU was as to its repayment obligations.  If MDU believed 

Tatanka was not properly a party to that agreement, it had an opportunity to object at that 

point.  Since the agreement was approved,58 raising this issue now is simply a forbidden 

collateral attack on a prior Commission order.59 

F. Cash Repayment  

MDU asserts that it has not breached § 11.4.1 of the Amended and Restated LGIA 

and should not pay Tatanka a lump sum because (1) “Tatanka has not yet triggered the 

transmission crediting repayment provisions of the LGIA,”60 and (2) the agreement only 

provides for credits, not lump sum reimbursements.61  Neither of these contentions holds 

                                                 
57 Tatanka Complaint, Attachment B, at page 2. 
58 See Letter order accepting Midwest Independent Transmission System Operator Inc’s Service 

Agreement 1519 with Tatanka Wind Power LLC and Montana-Dakota Utilities Co., Docket No. ER08-352-
000 (filed Feb. 7, 2008). 

59 See, e.g., N.Y. Indep. Sys. Operator, Inc., 127 FERC ¶ 61,147 at P 16 (2009)(dismissing as an 
impermissible collateral attack a party’s attempt to raise an issue it should have raised previously); N.Y. 
Indep. Sys. Operator, Inc., 127 FERC ¶ 61,042 at PP 26-27 (2009)(same). 

60 MDU’s Answer at 18. 
61 Id. 
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up to close scrutiny, but nonetheless a lump sum payment of the entire amount is not the 

only reasonable resolution of this dispute. 

First, Tatanka has triggered the repayment provisions of the Amended and 

Restated LGIA.  The Amended and Restated LGIA specifically provides for recovery of 

a facility designated a Network Resource.62  In such a situation,  

repayments shall be established equal to the applicable 
tariff rate for firm point-to-point transmission service 
multiplied by the portion of the demonstrated output of the 
Generating Facility designated as a Network Resource by 
the Network Customer(s) studied pursuant to Section 
3.2.2.2 of the LGIP.63   

Tatanka has been designated as a Network Resource, as MDU certainly knows. 64  

As a Network Resource, Tatanka is eligible for reimbursement under the provision cited 

above.  The firm point-to-point transmission service rates are set forth in the MISO tariff.  

Under the Amended and Restated LGIA, Tatanka has already triggered the 

reimbursement provisions, yet MDU admits that it has not paid anything.65  MDU argues 

that it “has not been informed by MISO . . . that Tatanka is entitled to any amount of 

money as a credit . . . .”66  The LGIA between MDU and Tatanka contains no 

requirement that MDU’s obligation to reimburse Tatanka does not arise until the Midwest 

ISO informs MDU of any credit.   

Second, MDU confuses the issue by arguing that it has not breached the Amended 

and Restated LGIA because it is under no obligation to pay Tatanka a lump sum.  This is 

                                                 
62 LGIA § 11.4.1. 
63 Id. 
64 For example, during the mediation process, MDU was unequivocally informed of this fact in 

writing.  Because of potential concerns regarding the discoverability of communications during that 
process, it is not attached here.  But MDU cannot accurately claim ignorance of this fact.   

65 MDU’s Answer at 18-20.   
66 Id. at 18.   
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wrong.  MDU’s breach is not simply the failure to pay a lump sum because, in addition, 

MDU has consistently denied that it has any repayment obligation and has failed to pay 

anything at all.67  Additional evidence of this denial of any repayment obligation is 

provided at Attachment E, MDU’s response to the original Tatanka request for payment.  

In explaining its refusal to provide payment, among other things MDU wrongly states 

that the Amended and Restated LGIA “does not provide for repayment to the 

Interconnection Customer for costs incurred for the design, procurement, and 

construction of Network Upgrades assumed by the Interconnection Customer under the 

Option to Build.”68  Because the Network Upgrade costs were properly incurred and are 

properly owed under the Amended and Restated LGIA, the denial and failure to pay is a 

breach of the Amended and Restated LGIA.  

Third, MDU’s repeated denials as to its obligations have led to this litigation.  The 

specter of MDU’s repeated recalcitrance creates equitable concerns about whether 

Tatanka will be forced to litigate every single issue to obtain the repayment to which it is 

entitled.  These concerns, in the absence of a mutually agreed repayment schedule, 

prompted Tatanka’s request for lump sum reimbursement of the full amount.  

Nonetheless, Tatanka would accept a Commission order: 

(1) directing a lump sum repayment of the past-due amounts since the July 24, 

2008 Commercial Operation Date calculated at the firm point-to-point rate 

specified in the Amended and Restated LGIA; 

                                                 
67 Tatanka’s Complaint at 5. 
68 Attachment E at 1. 
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(2) on a going-forward basis, directing further repayments of transmission 

credits at the point-to-point rate, as outlined in the Amended and Restated 

LGIA; and 

(3) confirming the total amount due as the $4,036,892.67 specified in the 

Invoice plus applicable interest. 

III. CONCLUSION 

For the foregoing reasons, Tatanka respectfully requests that the Commission 

grant the relief requested in the complaint as expeditiously as possible. 

     Respectfully submitted, 

/s/ Thomas McCann Mullooly 
Thomas McCann Mullooly 
Trevor D. Stiles 
Foley & Lardner LLP 
777 East Wisconsin Avenue 
Milwaukee, WI  53202-5306 
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