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March 1, 2010       ⎯Via Electronic Filing⎯ 
 
Darrell Nitschke, Executive Secretary      
North Dakota Public Service Commission   
600 East Boulevard, Dept. 408 
Bismarck, North Dakota 58505-0480    
 
Re: AGGREGATORS OF RETAIL CUSTOMERS IN WHOLESALE ELECTRIC MARKETS 
 
Dear Mr. Nitschke: 
 
Northern States Power Company, a Minnesota corporation (“Xcel Energy” or the 
“Company”) respectfully submits the following Comments to help inform the North 
Dakota Public Service Commission (“NDPSC” or the “Commission”) on whether it 
should take action with respect to the possible operation of Aggregators of Retail 
Customers (“ARCs”) in North Dakota.  ARCs have the potential to adversely impact 
electric services to retail customers in North Dakota and are likely subject to 
Commission jurisdiction under North Dakota Century Code.     
 
ARCs can potentially begin to operate in North Dakota on June 1, 2010.  Therefore, 
we respectfully request that the Commission take action, to protect the interests of 
retail customers, maintain system reliability, protect existing successful demand 
response programs, and uphold the jurisdictional authority of the Commission, as 
provided under North Dakota law, by promptly issuing an order prohibiting the 
operation of ARCs in North Dakota until the Commission can fully consider the 
issues raised by ARC operations.  Such action is similar to recent action taken by the 
Indiana Utility Regulatory Commission (“ICRC”), Michigan Public Service 
Commission (“MPSC”), and the Public Service Commission of Wisconsin (“PSCW”).  
If necessary, the Commission should conduct rulemakings to set appropriate "rules of 
the road" for the operation of ARCs before ARCs are allowed to begin operations.    
 
A. Procedural Background 
 

1.  FERC Orders No. 719, 719-A, and 719-B 
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On October 17, 2008, the FERC issued Order No. 719,1 which amended FERC’s 
regulations to improve the operation of organized wholesale electric power markets, 
such as the Midwest Independent Transmission System Operator (“MISO” or 
“Midwest ISO”) regional energy and ancillary services market.  In particular, Order 
No. 719 focused on the following areas:  (1) the role of demand response in organized 
markets and greater use of market prices to elicit demand response during periods of 
operating reserve shortage; (2) increasing opportunities for long-term power 
contracting; (3) strengthening market monitoring; and (4) enhancing the 
responsiveness of regional transmission organizations (“RTOs”) to customers and 
other stakeholders.  Order No. 719 directed RTOs, like MISO, to modify their tariffs 
or demonstrate that their existing tariff and market design satisfied the requirements 
of Order No. 719.  FERC required RTOs to make a compliance filing within six 
months of the date Order No. 719 was published in the Federal Register.   
 
Various stakeholders made timely requests for rehearing or for clarification of Order 
No. 719.  In response, FERC issued Order No. 719-A on July 16, 2009,2 which 
generally affirmed Order No. 719’s provisions related to ARCs, and made two 
additional ARC-related requirements:  RTOs and ISOs were required to submit 
compliance filings on the use of a threshold for distinguishing small utilities and on 
the sharing of ARC registration-related information with affected load serving 
utilities.3 
 
On December 17, 2009, FERC issued Order No. 719-B.4  Order 719-B denied 
rehearing certain aspects of Order No. 719-A, but provided further clarification to 
certain portions of Orders No. 719 and 719-A 
 
The critical aspect of Order No. 719 et al., important to this filing, is that FERC 
required Midwest ISO to modify its Tariff to allow ARCs to provide direct services to 
retail customers within the 15 state Midwest ISO region, including North Dakota.  
The Midwest ISO's compliance filings to Order No. 719-A et al. have been submitted 
to FERC, and are pending approval.  The proposed Tariff changes would allow ARCs 
to potentially begin operating in North Dakota as early as June 1, 2010.  However, as 
discussed in more detail below, FERC has also consistently explained that ARCs may 
be prohibited or regulated by individual states if the applicable state regulatory 
authority, such as the NDPSC, takes specific action.5  The proposed Midwest ISO 

                                                 
1 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719, 73 FR 61,400 (Oct. 28, 2008), FERC Stats. 
& Regs. ¶ 31, 281, (hereinafter “Order No. 719”). 
2 Wholesale Competition in Regions with Organized Electric Markets,  , order on reh’g, Order No. 719-A, 74 FR 37776 (Jul. 29, 
2009) FERC Stats. & Regs. ¶ 31,292 (2009) (hereinafter “Order No. 719-A”).  
3 Order No. 719-A at ¶¶ 60–64 and ¶ 69.   
4 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719-B, 129 FERC ¶ 61,252 (Dec. 17, 2009) 
(hereinafter “Order No. 719-B”).   
5 See 18 C.F.R. § 35.28(g)(1)(iii).  
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Tariff provisions retain this authority.  Xcel Energy respectfully urges the 
Commission to promptly take specific action prior to June 1, 2010 to protect its 
jurisdiction.  Such action will prevent harm to the longstanding and well-developed 
utility DSM programs and ratepayers who may be negatively affected by introduction 
of non-regulated ARCs in North Dakota. 
 
The benefits of ARCs that FERC envisioned in Order No. 719 et al. can and should 
come from states in the Midwest ISO region where either retail competition or a lack 
of existing utility demand response programs means that ARCs could increase 
efficiency in capacity use and operating reserves.  However, the regulated utilities in 
North Dakota—and particular Xcel Energy—already effectively operate in a manner 
similar to an ARC to facilitate coordinated and cost-effective retail demand response, 
thereby enhancing efficient utilization of existing capacity and reserves.  For example, 
the Company has 9,800 residential and 380 small business customers enrolled in 
Saver’s Switch, our heating and cooling cycling program.  In addition, 178 small 
business and commercial and industrial customers participate in our North Dakota 
interruptible service tariffs.  Introduction of ARCs in North Dakota could reduce the 
efficiency of these proven utility demand response programs, to the detriment of 
ratepayers as a whole.  This outcome would not serve the public interest.         
 

2.  MISO’s Order Nos. 719 and 719-A Compliance Filings and Company Comments to 
FERC 

 
On April 28, 2009, the Midwest ISO submitted a compliance filing pursuant to Order 
No. 719 (the “April 28 Filing”).  The compliance filing included, for informational 
purposes only, indicative MISO Tariff language concerning participation of ARCs in 
the Midwest ISO's Ancillary Services Markets.  On May 27, 2009 Xcel Energy 
Services Inc. (“XES”) filed a motion to intervene and comment in the proceeding on 
behalf of the NSP Companies.6  Recognizing the NSP Companies’ robust demand 
response programs and anticipating that ARCs would only operate in state 
jurisdictions with retail competition (i.e., not North Dakota), XES generally agreed 
with FERC’s intent to encourage greater end-use demand response.  XES, however, 
also highlighted the potential lack of revenue neutrality if demand response resources 
would began to be owned or controlled by an entity other than the host load zone. 
 
On October 2, 2009, in compliance with Order No. 719-A, the Midwest ISO formally 
submitted its proposed Tariff revisions regarding the participation of ARCs in the 
Midwest ISO markets, to be effective June 1, 2010 (the “October 2 Filing”).  The 

                                                 
6  The NSP Companies are comprised of the Company and its utility operating affiliate Northern States Power 
Company, a Wisconsin corporation (“NSPW”).  The NSP Companies operate an integrated generation and transmission 
system (the “NSP System”). 
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revised Midwest ISO tariff proposed to allow ARCs to begin providing services in the 
Midwest ISO region effective June 1, 2010.     
 
On November 6, 2009, XES, on behalf of the NSP Companies, filed a protest to 
MISO’s October 2 Filing with FERC.  XES expressed concern about the impact 
MISO’s proposed ARC program will have on the NSP Companies’ retail and 
wholesale demand response programs.  Specifically, XES raised concerns that running 
the Company’s retail demand response programs (such as rate discounts in return for 
retail curtailment, and the SaversSwitch program) in parallel with MISO’s proposed 
wholesale ARC program could result in double-counting of demand resources and 
double-payment to participating customers.  MISO’s proposed ARC program could 
also create significant coordination and mandatory electric reliability standards 
compliance issues.7  XES concluded that if the ARC concept moved forward, the 
Company would likely need to take steps with state commissions to request the 
preclusion of participation in the Company’s retail demand response programs or 
tariffs if the customer also elected to participate in an ARC-administered wholesale 
demand response program.   
 
B. Orders No. 719, 719-A, and 719-B Give State Commissions the Power to 

Determine Whether ARCs can Operate in Their Jurisdiction  
 

In Orders No. 719, 719-A, and 719-B, FERC amended its rules to allow ARCs to bid 
demand response resources from retail customers into the Midwest ISO’s wholesale 
regional energy or ancillary services market, unless the relevant electric retail 
regulatory authority—such as the NDPSC—prohibits such action.8  As such, unless 
the Commission prohibits the operation of ARCs in North Dakota prior to June 1, 
2010, ARCs could begin providing services to the Company's retail end use customers 
of certain utilities in North Dakota on that date, in particular customers of the 
Company.     
 
The final ARC rule is divided into four subparts.9   Two subparts relate to ARCs that 
aggregate the demand response for customers of utilities that distributed 4 million 
megawatt-hours (“MWh”) or less in the previous fiscal year.10  These subparts do not 
                                                 
7   Under Section 215 of the Federal Power Act, enacted in the Energy Policy Act of 2005, FERC has the authority to 
approve North American Electric Reliability Corporation (NERC) reliability standards as mandatory, with non-
compliance subject to enforcement penalties by the applicable delegated Regional Entity, NERC or FERC. 
8 See Order 719 at P 129–64 and Order 719-A at P 17–71. 
9 18 C.F.R. § 35.28(g)(1)(iii).   
10  For smaller utilities, ARCs can only aggregate demand response for customers, if the relevant regulatory authority 
permits such action.  The ARC rules for customers of utilities that distributed 4 million megawatt-hours or less in the 
previous fiscal year are:  

1. The [FERC]-approved independent system operator or regional transmission organization must accept bids 
from an ARC that aggregates the demand response of the customers of utilities that distributed 4 million 
megawatt-hours or less in the previous year, where the relevant electric retail regulatory authority permits 
such customers’ demand response to be bid into organized markets by an ARC. 
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apply to Xcel Energy because the Company distributed more than 4 million MWh last 
fiscal year.  The other two subparts provide rules for ARCs that aggregate the demand 
response for customers of utilities that distributed more than 4 million MWh last 
fiscal year:   
 

1. Each FERC-approved independent system operator and regional 
transmission organization must accept bids from an ARC that aggregate 
more than 4 million MWh in the previous fiscal year. 

 
2. An independent system operator of regional transmission organization 

must not accept bids from an ARC that aggregates the demand response 
of the customers of utilities that distributed more than 4 million MWh in 
the previous fiscal year, where the relevant electric retail regulatory 
authority prohibits such customers’ demand response to be bid into 
organized markets by an ARC.11 

 
Under the ARC rule, MISO must accept bids from ARCs that aggregate the demand 
response of the Company’s customers in North Dakota, unless the Commission 
prohibits operation of ARCs in North Dakota.  In Order 719-A, FERC explained that 
the ARC rule did not determine or restrict state commission action:   

 
The Final Rule also does not make findings about retail customers’ 
eligibility, under state or local laws, to bid demand response into the 
organized markets, either independently or through an ARC.  [FERC] 
also does not intend to make findings as to whether ARCs may do 
business under state or local laws, or whether ARCs’s contracts with 
their retail customers are subject to state and local law.  Nothing in the 
Final Rule authorizes a retail customer to violate existing state laws or 
regulations or contract rights.  In that regard, we leave it to the 
appropriate state or local authorities to set and enforce their own 
requirements.12 

 
The ARC rule does not require regulatory authorities to take any specific action 
regarding ARCs,13 but if a regulatory authority decides to preclude ARCs, “their 
decisions or policy should be clear and explicit so that the RTO or ISO is not tasked 

                                                                                                                                                             
2. An independent system operator or regional transmission organization must not accept bids from an ARC 

that aggregates the demand response of the customers of utilities that distributed 4 million megawatt-hours or 
less in the previous fiscal year, unless the relevant electric retail regulatory authority permits such 
customers’ demand response to be bid into organized markets by an ARC. 

 18 C.F.R. § 35.28(g)(1)(iii). 
11 See 18 C.F.R. § 35.28(g)(1)(iii).  [emphasis added]  
12 Order 719-A at P 54.   
13 Order 719-A at P 63.   
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with interpreting ambiguities.”14  Again, however, if a state regulatory authority takes 
no action, ARCs are deemed to be permitted to begin operations within the service 
territories of load serving utilities with sales of more than 4 million MWH.   
 
The Company respectfully requests the Commission take action in response to 
Federal Energy Regulatory Commission (“FERC”) Order No. 719 et al., in order to 
affirm the Commission's regulatory jurisdiction over North Dakota retail electric 
utility rates and protect the interests of North Dakota ratepayers.  If the Commission 
does not take action, the MISO Tariff will automatically authorize ARCs to operate in 
North Dakota starting as soon as June 1, 2010.  As discussed in more detail below, the 
Company believes that the participation of third-party ARCs between retail customers 
and the Midwest ISO wholesale energy and ancillary services market has the potential 
to increase the cost of service for non-participant North Dakota retail ratepayers and 
would not improve the efficiency of either the retail or wholesale electric utility 
market. 
 
C.  Operation of ARCs May Negatively Impact Customer Rates, System 

Reliability, and Existing Demand Response Programs 
 

1. Operation of ARCs in North Dakota may Affect the Price of Electricity for Retail and 
Non-Retail Customers Regulated by the Commission  

 
The operation of ARCs in North Dakota may have unintended consequences to the 
price which retail customers pay for electricity.  If the Commission does not act, an 
ARC located with Xcel Energy’s area and selling energy into the Midwest ISO market 
will be paid directly at the full market price by Xcel Energy’s customers. This could 
result in Xcel Energy’s customers paying for energy they did not use, and wholly 
subsidizing ARCs.   
 
For example, an ARC would be paid the full real time spot energy price (the 
“Locational Marginal Price” or “LMP”) for not to using a certain volume of energy.  
Xcel Energy will be charged the LMP for the energy that was not used. This cost 
would be invoiced through the MISO bill under the asset energy charge type because 
MISO will artificially increase Xcel Energy’s load volume. That increased cost would 
flow through the Fuel Cost Rider (“FCR”) to all retail customers.  
 
The Company provides service at cost based, regulated rates, and we are required to 
offer our native load resources into the Midwest ISO energy market in a manner that 
reserves the least cost resources for native load customers.  An ARC could be under 

                                                 
14 Order 719-A at P 50.     
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no such restriction.  The ARC would profit, and the Company’s customers would pay 
higher energy costs through the FCR.   
 
If an ARC did not participate in the energy market, and only participated in the 
capacity market (planning reserves) under Module E to the Midwest ISO Tariff, then 
the Company would be required to purchase the capacity the ARC sells. The ARC 
could sell this capacity back to the Company, or to a different load serving entity in 
the MISO footprint. In this example, the Company would be required to procure 
more planning reserves than it needs to reliably serve the load, thereby shifting the 
cost impact to the Company and its customers.  The Company provides an example 
of the potential impact on the Company and its customers in our discussion below on 
Capacity Costs. 
 
If the Commission allows North Dakota ARCs to participate in MISO’s Energy and 
Operating Reserve Market, the Commission should set a Marginal Foregone Retail 
Rate (“MFRR”)—a proxy for the price that retail customers would have paid under a 
company’s tariff for the energy they did not consumer and for which the ARC 
received compensation from Midwest ISO—to ensure that the North Dakota utilities 
and customers are not harmed by the ARCs action.  Setting an MFRR that 
appropriately balances the interests of the Company's customers and the obligation to 
supply ARC sales will be a difficult and complicated process. 
 
Alternatively, if the Commission were to allow ARCs to operate in North Dakota, it 
will be necessary to substantially modify the rate design and pricing in the Company’s 
current interruptible tariffs to price services to customers who elect to participate in 
ARCs so those customers are not able to leverage the difference between short term 
energy market rates and cost-based regulated rates to the disadvantage of other non-
participant customers.  
 

2. ARCs Could Cause Retail Customers to Pay Higher Capacity Costs 
 

The MISO ARC proposal could cause retail customers to pay higher capacity costs.  
This result would be caused by not recognizing that utility capacity requirements will 
be reduced by ARC capacity sales. 
 
This is illustrated in the following example of a North Dakota regulated utility with a 
9,000 MW system peak and a 15 percent reserve margin.  This example requires a 
total 10,350 MW capacity requirement (9000 MW x 1.15), which retail customers 
support through traditional embedded cost rates. 
 
An ARC that registers 300 MW of load as capacity in the MISO market under Module 
E can actually sell 345 MW of capacity (300 MW plus the 15 percent reserve margin).   
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The ARC can sell this capacity to any utility in the MISO wholesale market.  As part 
of this sale, the ARC certifies that the load will be off the system in an emergency, 
which would happen in system peaking conditions. In other words, the ARC certifies 
that the load will controlled on the peak day.  
 
However, the ARC transaction will reduce the North Dakota utility peak load by only 
300 MW, down to 8,700 MW.  Although the resulting lower peak will reduce the 
North Dakota utility capacity requirement from 10,350 MW to 10,005 MW (8700 MW 
x 1.15), the utility must still maintain 345 MW of generation to supply an ARC sale to 
a different utility, because the retail customer is effectively reselling the Company’s 
capacity through the ARC. 
 
The ARC may argue that because its customer has already paid for that 345 MW of 
capacity through average cost retail rates, the customer owns that capacity and is 
entitled to sell it in the MISO market to the highest bidder.   However, this argument 
ignores the fact that the North Dakota retail utility and its non-participant retail 
customers will continue their full cost responsibility for the peaking capacity no longer 
required as a result of the 345 MW ARC sale. 
 
When ARC capacity is sold to another retail jurisdiction, the North Dakota customers 
that supply the capacity would not be adequately compensated because there is no 
recovery mechanism in the MISO market for the extra 345 MW of physical capacity.  
This capacity cost is spread over all customers and is not specifically assigned to ARC 
participants.   
 
The Company does not support this potential subsidy from retail customers to ARCs 
and the customers they represent.  The Company notes that the Commission would 
be unable to regulate this cost if they allow ARCs to participate in MISO’s resource 
adequacy construct (Module E). Therefore, the Company recommends that the 
Commission prohibit ARC participation in the MISO Module E Resource Adequacy 
construct.  
 
In any event, this example again shows the complexities that will be introduced by 
ARCs, and the potential for cost shifts to non-participant customers if the “rules of 
the road” are not established in advance.  It will take time to understand the 
complexities, and conduct the rulemakings necessary to establish appropriate 
requirements for ARC participation in North Dakota.  The Commission should thus 
prohibit operation of ARCs at this time and determine whether additional discussion 
of these issues is merited. 
 

3. Operation of ARCs in North Dakota may impact System Planning and Reliability 
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Under the Midwest ISO Tariff, the Company is a Load Serving Entity (“LSE”) in the 
Energy and Operating Reserve Markets.  ARCs may create increased difficulty in 
forecasting load requirements in the Midwest ISO day-ahead markets since the LSEs 
will need information from the ARCs concerning the volume of demand response 
that they intend to offer into the market the following day.  LSEs need clear 
information to properly adjust their own load forecast or deploy its own demand 
response for the operating horizon.  Improper coordination could lead to an over 
scheduling of generation (and resulting Midwest ISO charges), overload or underload 
distribution systems, or even adverse power flows or transmission congestion. 
 

4. Operation of ARCs may Negatively Impact Existing Demand Response Programs  
 

Historically, demand response initiatives in North Dakota have been developed, 
implemented, and managed by LSEs for the purpose of minimizing power supply 
costs for the benefit of their retail rate payers.  These demand response programs 
were developed pursuant to the terms and conditions of retail tariffs previously 
approved by the Commission.  The demand response programs not only help reduce 
the need for, and therefore cost of, planning and operating reserves, but also ensure 
the integrity of the Company’s integrated resource plan. 
 
The Midwest ISO’s proposed ARC Tariff raises substantial questions about the 
interplay and effects of Midwest ISO wholesale ARC programs which would be 
largely duplicate the Company's existing retail demand response infrastructure, and 
the consequent impact of ARCs costs to non-participant retail customers.  The 
Company is concerned about the impact that Midwest ISO’s proposed ARC program 
will have on the Company’s demand response tariffs in North Dakota, as more fully 
discussed below.   
 
The Midwest ISO region includes states where electric utility service has been 
unbundled and where retail competition has been introduced, as well as states, like 
North Dakota, where electric utility service remains fully integrated and where 
traditional cost-based regulation remains.   
 
As previously mentioned, Xcel Energy currently offers DR programs to all customer 
classes.  In North Dakota, we have 9,800 residential and 380 small business customers 
enrolled in Saver’s Switch, and 178 small business and commercial and industrial 
customers are on interruptible service tariffs.  In total, load control in North Dakota 
exceeds 60 MW, and we continue to grow these programs as needed to meet peak 
load relief requirements.  Therefore, ARCs are not necessary in this market. 
 
The NSP Companies have developed an extremely robust demand response program 
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that provides more than 1,000 MW of system peak load control (more than 10% of 
the NSP System total requirements load).15   
 
These retail demand response programs have passed cost-effectiveness tests and are 
subject to state regulatory review.  All customers benefit by mitigating peak load 
conditions, lowering capacity requirements (and associated costs) and responding to 
system emergencies, while still supporting a least-cost retail rate regime and integrated 
resource planning.  In particular, the customers who participate in the retail demand 
response programs receive approximately $4 million per year in rate discounts or 
credits for the avoided capacity costs, and these benefits are reflected in the lower 
rates paid by all customers.  This retail market demand response benefits the entire 
Midwest ISO footprint by mitigating peak load conditions for the entire Midwest ISO 
system and by providing a source of load reduction that can be used to system 
emergencies.  
 
The NSP Companies demand response program is not only large, it is robust and 
reliable and has gone through numerous refinements and continued expansion over 
the past 30 years.  During Midwest ISO’s peak in 2006, more than 100% of the NSP 
Companies’ requested (dispatched) demand response was obtained, providing benefits 
to Xcel Energy’s retail customers (its intended purpose).  However, implementation 
of the Company’s demand response programs also benefited the Midwest ISO region 
by lowering reserve requirements and energy prices.   
 
The NSP Companies have already fully developed the potential demand response 
from its customers.  The introduction of third party ARCs could negatively impact a 
portion (perhaps a large portion) of the Company’s existing demand response 
program customer base, thereby rendering the remaining base much less cost-
effective.  Furthermore, the NSP Companies also reflect the impact of deployment of 
their demand response programs in their system load bids in the Midwest ISO energy 
and ancillary service markets, as well as the Midwest ISO’s resource adequacy 
construct.    
 
Fundamentally, the Company is concerned that ARCs may lead to:  (1) negative 
impacts to existing robust retail demand response programs; and (2) replacement of 
those programs by ARCs that may be smaller or less cost-effective.  The Company is 
also concerned that the NSP ratepayers could end up paying twice for the same 
demand response and that many benefits could go to other entities in the Midwest 
ISO footprint.  Xcel Energy believes that participation by its customers in both the 
Company’s retail demand response programs and Midwest ISO wholesale ARC 
program raises serious economic concerns.  Customers participating in both programs 
                                                 
15  Information about the NSP Companies demand response and conservation programs in the five state region is 
available at the Xcel Energy web site (www.xcelenergy.com). 
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could receive double compensation for volunteering to curtail their demand, which 
would artificially increase the cost of service for all other customers; whether it is 
within or across classes is unimportant.  The potential for double-counting of demand 
resources and double-payment to customers calls into question whether participating 
in both the Company’s demand response program and wholesale ARC programs 
would be in all customers’ best interest.  Thus, it is the Company’s recommendation 
to prohibit ARCs at this time. 
 
D. Prohibiting or Regulating the Operation of ARCs in North Dakota is 
Consistent with Commission Action in other Midwest ISO States. 
 

1. Indiana  
 

On August 13, 2008, the IURC denied an industrial group’s request to condition 
approval of participation in the Midwest ISO Ancillary Services Market (“ASM”) on 
the revision of electric tariffs to allow participation by retail customers in Midwest 
ISO’s demand response programs.   
 
IURC’s denial of the industrial group’s request prompted the IURC to commence an 
investigation into end-use customer participation in demand response programs 
offered by Midwest ISO and PJM Interconnection.  On February 25, 2009, the IURC 
expressly barred end-use customer participation in RTO demand response programs 
until further order, unless an end-use customer received IURC authorization to 
participate in such programs.  In so ordering, the IURC explained that they were 
maintaining the status quo in Indiana: “the legislature has not found that it is in the 
public interest to alter its traditional regulation of the relationship between retail 
power use and utilities.  In Indiana, which follows a more traditional cost-of-service 
model, [the Commission] exercise[s] broad oversight over retail sales and service.”16   

The IURC Order is attached to this filing.17    
 

2. Michigan 
 

On August 13, 2009, the Detroit Edison Company, Indiana Michigan Power 
Company, and the Michigan Electric and Gas Association (which includes NSPW as a 
member) (jointly, the “Utilities”) filed an application with the MPSC seeking an order 
initiating an investigation into the rules and regulations governing customer 
participation in ARCs and a determination regarding necessary licensing requirements 

                                                 
16 In the Matter of the Commission’s Investigation into any and all Matters Related to Commission Approval of Participation by Indiana 
end-use Customers in Demand Response Programs Offered by the Midwest ISO and PJM Interconnection, Cause No. 43566, Order on 
Requests for Interim Relief at 2(I.U.R.C. Feb. 25, 2009) (quoting In re Verified Join Petition of Duke energy Indiana, Inc. et al., 
Cause No. 43426 Phase I Order at 18 (I.R.U.C. Aug. 13, 2008).       
17 See Attachment A 
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and appropriate rules and regulations related to ARCs.  The Utilities raised several 
concerns: 
 

1. Discrimination Concern:  ARCs could create conflicts with existing demand 
response programs and have unintentional detrimental financial 
consequences for non-participating retail customers;  

 
2. Planning Concern: ARCs could jeopardize an Load Serving Entity’s ability 

to forecast energy and capacity requirements; and 
 
3. Forecasting Concern:  Under NERC Standards MOD-019-0 and MOD-

020-0, utilities must know their forecasts and amounts of interruptible 
demand and direct control management available to transmission operators 
and reliability coordinators.  Compliance with these NERC Standards 
necessitates state rules and regulations for ARCs. 

 
The MPSC agreed to open an investigation into the rules and regulations governing 
customer participation in ARCs.18  In addition, the MPSC restricted participation of 
Michigan retail customers in ARCS until further order of the MPSC.19  The Utilities’ 
request20 and the MPSC Order are attached to this filing.21 
 

3.   Wisconsin 
 

In Wisconsin, the PSCW initiated its own investigation into ARCs.  The docket was 
initially opened to develop and analyze load management options in accordance with 
the recommendations of the Governor’s Task Force on Global Warming.  On April 
2, 2009, the PSCW amended the notice of investigation and requested comments on 
whether and to what extent the PSCW should prohibit the participation of ARCs in 
Wisconsin.22  NSPW submitted letter comments to the PSCW, suggesting that ARCs 
should be limited because of the potential need to change retail rate schedules, 
potential conflicts with existing PSCW-approved retail demand response programs, 
and potential conflicts with existing consumer rules. 
 
On October 14, 2009, the PSCW issued an order temporarily prohibiting operation of 
ARCs in Wisconsin. In doing so, the PSCW noted that  
                                                 
18 See Docket No. U-16020.   
19 In the Matter of the Joint Request to Initiate an Investigation of the Licensing Rules, and Regulations Needed to Address the Effect of the 
Participation of Michigan Retail Customers, including those Associated with Aggregators of Retail Customers, in a Regional Transmission 
Organization Wholesale Market, Order at 6, Case No. U-16020 (Mich. P.S.C. Sept. 29, 2009).   
20 See Attachment B.  
21 See Attachment C. 
22 Investigation to Develop and Analyze Alternative Electric and Natural Gas Rate Design and Load Management Options which have the 
Potential to Reduce Emissions of Greenhouse Gases, Amended Notice of Investigation and Request for Comments at 2 (Wis. 
P.S.C. Apr. 2, 2009).   
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1. ARCs have the potential for securing electricity at net lower rates than the 

rates authorized by the Commission; and 
 
2. The operation of ARCs could have a discriminatory effect on ratepayers 

(i.e., if utilities had to pay the associated costs of providing adequate 
generating capacity for customers which are reselling the capacity into the 
wholesale market through an ARC).23 

 
NSPW’s written comments in the PSCW docket24 and the PSCW Order are attached 
to this filing.25 
  

4.   Minnesota 
 

On January 13, 2010 the Minnesota Public Utilities Commission (“MPUC”) issued a 
Notice soliciting comments on the potential effects of ARCs on utility rates, 
reliability, demand-side management, conservation programs, and other relevant 
issues.  In the Company’s response to this notice, we indicate our concerns with 
ARCs and requested that the MPUC take the initial step of prohibiting ARCs.  This 
message is consistent with our message in our jurisdictions.  The Company’s 
comments are attached to this filing.26  This issue is currently pending additional party 
comments and MPUC action. 

 
CONCLUSION 

 
The Company appreciates the opportunity to provide these comments.  We 
respectfully request that the Commission take action to protect the interests of retail 
customers, maintain system reliability, and uphold the jurisdictional authority of the 
Commission as provided under North Dakota law by promptly issuing an order 
prohibiting the operation of ARCs in North Dakota until the Commission can fully 
consider the issues raised by ARC operations and, if necessary, conduct rulemakings 
to regulate ARCs.    
 
The Company would also be happy to provide additional details and information as 
requested by the Commission and Commission Staff.  We look forward to providing 
such details to Commission and staff in either a briefing or in additional filings as 
appropriate. 
                                                 
23 Investigation to Develop and Analyze Alternative Electric and Natural Gas Rate Design and Load Management Options which have the 
Potential to Reduce Emissions of Greenhouse Gases, Order Temporarily Prohibiting Operation of Aggregators of Retail 
Customers at 3–4 (Wis. P.S.C. Oct. 14, 2009).   
24 See Attachment D.   
25 See Attachment E. 
26 See Attachment F. 
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To facilitate such an Order, the Company has prepared a proposed Order for the 
Commission’s reference.27   
 
An original and twelve copies of the application and attachments are enclosed.  An 
electronic copy of this filing has been sent to the Commission as well.  Please call 
Dave Sederquist at 701-241-8632 or dave.sederquist@xcelenergy.com or myself at 
612-330-6270 or allen.krug@xcelenergy.com, if you have any questions. 
 
 
Sincerely, 
 
/s/ 
 
ALLEN KRUG 
MANAGING DIRECTOR  
REGULATORY ADMINISTRATION 
 
Enclosures 
 

                                                 
27 See Attachment G 
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[ O:~IGINAL 
STATE OF INDIANA 

INDIANA UTILITY REGULATORY COMMISSION 

IN THE MATTER OF THE) 
COMMISSION'S INVESTIGATION INTO ) 
ANY AND ALL MATTERS RELATED TO ) 
COMMISSION APPROVAL OF) 
PARTICIPATION BY INDIANA END-USE ) 
CUSTOMERS IN DEMAND RESPONSE ) 
PROGRAMS OFFERED BY THE) 
MIDWEST ISO AND PJM INTER- ) 
CONNECTION ) 

RESPONDENTS: INDIANA REGULATED 
ELECTRIC UTILITIES 

BY THE COMMISSION: 
David E. Ziegner, Commissioner 

) 
) 
) 

Loraine L. Seyfried, Administrative Law Judge 

CAUSE NO. 43566 

ORDER ON REQUESTS FOR INTERIM 
RELIEF 

APPROVED: FEB 2 5 2009 

On September 3, 2008, the Indiana Utility Regulatory Commission ("Commission") issued 
an Order initiating this Cause and commencing an investigation into any and all matters relating to 
participation by Indiana end-use customers in demand response programs ("DRPs") offered by the 
Midwest Independent Transmission System Operator, Inc. ("Midwest ISO") and PJM 
Interconnection ("P JM,,).1 

On January 23,2009, Intervenor Industrial Group filed a Motion for Issuance of Interim 
Order authorizing otherwise qualified entities to take any and all steps and actions required to 
register for and participate directly in PJM DRPs in time for summer 2009. 

On February 2,2009, Respondents Indiana Michigan Power Company, several municipal 
utilities2 and Intervenor Indiana Municipal Power Agency (collectively, "PJM Utilities") filed a 
Verified Motion for Expedited Issuance of an Order Maintaining Status Quo and Expressly Barring 
End-Use Customer Participation in RTO ["Regional Transmission Organizations"] Demand 
Response Programs. The Motion requests that the Commission issue an order expressly reserving 
the status quo (i. e, prohibiting direct end-use customer participation unless specifically approved by 
the Commission after the filing of a petition by an end-use customer) to allow for the Commission's 

I The term "demand response programs" includes, but is not limited to, any RTO program designed specifically for 
demand response resource participation, and any participation by a demand resource in any other RTO market, procedure 
or construct. 
2 Anderson Municipal Light & Power, City of Auburn, Crawfordsville Electric Light & Power, Logansport Municipal 
Utilities, Mishawaka Utilities, Richmond Power & Light, and City of Tipton. 
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consideration of the evidence yet to be presented in this Cause and the issuance of a final order 
addressing all issues. 

Responses and Replies to both Motions were filed by Respondents and Intervenors in this 
Cause. 

1. Commission Jurisdiction. Pursuant to Ind. Code §§ 8-1-2-58 and -59, the 
Commission has broad discretion to investigate matters pertinent to public utilities operating within 
the State. Respondents are public utilities as defined by Ind. Code § 8-1-2-1. Therefore, the 
Commission has jurisdiction over Respondents and the subject matter of this investigation. 

2. Background. This Cause arose out ofthe Commission's August 13,2008 Order in 
Phase I of Cause No.4 3426 as a result of the Commission's denial of the Industrial Group's request 
to condition approval of participation in the Midwest ISO's Ancillary Services Market upon the 
revision of electric utility tariffs to allow for participation by retail ~ustomers in the Midwest ISO's 
DRPs. In denying the Industrial Group's request, the Commission explained the current regulatory 
structure in Indiana concerning direct end-use customer participation in RTO DRPs. The 
Commission, referring to its Notice of Intervention and Protest filed in Federal Energy Regulatory 
Commission ("FERC") Docket No. EL05-93-000, noted that in Indiana, "the legislature has not 
found that it is in the public interest to alter its traditional regulation of the relationship between 
retail power use and utilities. In Indiana, which follows a more traditional cost-of-service model, 
[the Commission] exercise[s] broad oversight over retail sales and service." In re Verified Joint 
Petition of Duke Energy Indiana, Inc. et al., Cause No. 43426 Phase I Order at p. 18 (lURC 
08/13/08). 

The Commission agreed with the petitioning utilities that the relationship of demand response 
with integrated resource planning and other aspects of state ratemaking is complex and that a new 
layer of Midwest ISO demand response tariffs cannot simply be added without also considering 
existing retail tariff structures. Id. at p. 19. The Commission also noted that granting the Industrial 
Group's proposal would "at least partially bypass this Commission's review of demand response 
measures - measures that will undoubtedly affect other retail customers." Id. However, the 
Commission, observing that it had approved two petitions from Indiana industrial customers for 
direct participation in PJM's DRPs pursuant to settlement agreements and that demand response 
resources and measures are becoming more prevalent, found that it should commence this 
investigation to "further evaluate possible procedures for considering and, if appropriate, 
streamlining requests by end-use customers seeking to participate" in RTO DRPs. Id. at pp. 18-19. 

A preliminary hearing and prehearing conference was held on October 1, 2008. As noted by 
the Industrial Group in its Reply, the Presiding Officers requested the parties to agree upon a 
schedule that would allow for completion of this Cause and issuance of an order in time for 
participation in RTO DRPs during the summer of2009. A schedule was subsequently agreed upon 
and a Prehearing Conference Order was issued on October 8, 2008. None of the parties have 
indicated that the deadlines for participation in RTO DRPs for the summer of2009 have changed 
since the issuance of the Prehearing Conference Order. 
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3. Motions for Interim Relief and Responses. On January 23, 2009, Intervenor 
Industrial Group filed a Motion for Issuance of Interim Order authorizing otherwise qualified entities 
to take any and all steps and actions required to register for and participate directly in PJM DRPs in 
time for summer 2009. The Industrial Group argued that if qualified entities cannot take the steps 
and actions required to register for and participate in P JM DRPs, the opportunity to provide demand 
resources into the P JM market in the summer of 2009 would be lost. 

On January 29,2009, Respondents Northeastern REMC, Harrison REMC, Marshall County 
REMC, Jackson County REMC and Intervenors Hoosier Energy Rural Electric Cooperative, Inc., 
Wabash Valley Power Association, Inc., and Indiana Statewide Association ofRECs, Inc. filed their 
Response opposing the issuance of an interim order authorizing direct participation in the P JM DRPs 
as premature, but not opposing the Commission's authorization for the Industrial Group to begin the 
registration process for participation in the PJM DRPs for 2009. 

On February 2,2009, Intervenor CPower, Inc. filed its Response supporting the Industrial 
Group's Motion and specifically noting that registration in PJM's capacity programs includes a 
requirement to participate or incur penalties. On that same date, the Indiana Office of Utility 
Consumer Counselor ("OUCC") filed its Response supporting the Industrial Group's Motion with 
respect to enrollment by Indiana retail jurisdictional customers in PJM's energy and ancillary 
services demand response programs, subject to further Commission conditions and limitations, and 
opposing participation in all other PJM DRPs until completion of this Cause. 

Also on February 2, 2009, the PJM Utilities filed their Response in Opposition to the 
Industrial Group's Motion and Request for Administrative Notice of the Commission's Protest in 
Federal Energy Regulatory Commission Docket No. EL-05093-000.3 In their Response, the PJM 
Utilities assert that the Industrial Group failed to provide any factual or legal foundation for granting 
its requested interim approval and that the granting of such relief contravenes Indiana law and policy. 
The P JM Utilities also filed a Verified Motion for Expedited Issuance of an Order Maintaining 
Status Quo and Expressly Barring End-Use Customer Participation in R TO ["Regional Transmission 
Organizations"] Demand Response Programs, requesting the Commission issue an order reserving 
the status quo (i. e, prohibiting direct end-use customer participation unless specifically approved by 
the Commission after the filing of a petition) to allow for the Commission's consideration of the 
evidence to be presented in this Cause and a final order issued. 

On February 6,2009, the Industrial Group filed its Reply asserting that the Commission has 
the authority to immediately authorize end-use customer participation in PJM demand response 
programs pursuant to its emergency powers under Ind. Code § 8-1-2-113 and requesting the 
Commission issue an interim order to avoid the possible loss of opportunity to participate in certain 
DRPs for the 2009 summer season. The Industrial Group also responded to arguments by the PJM 
Utilities that demand response constitutes a resale of electric service and that demand responders are 
public utilities. 

3 PJM Utilities' Request for Administrative Notice was granted in the Commission's February 20,2009 Docket Entty. 
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On February 9,2009, Respondents Duke Energy Indiana, Inc., Indianapolis Power & Light, 
Northern Indiana Public Service. Company, and Southern Indiana Gas & Electric Company 
(collectively, "MISO Utilities") filed a Joint Response in Support ofP JM Utilities' Joint Motion for 
Expedited Issuance of Order Maintaining Status Quo and Expressly Barring End-Use Customer 
Participation in R TO Demand Response Programs, supporting the position of the P JM Utilities. 

On February 12, 2009, CPower, Inc. filed its Response to the PJM Utilities' Joint Motion 
indicating its concurrence in the Industrial Group's Reply. CPower, Inc. also argues that 
maintenance of the status quo is not appropriate because of the potential financial harm to it and 
other Indiana end-use customers; that the legal arguments of the PJM and MISO Utilities are based 
on a mischaracterization of PJM's DRPs; and that the Commission can, and should, lawfully 
authorize end-use customers and curtailment service providers (such as CPower, Inc.) to participate 
inRTODRPs. 

PJM filed its Response to the PJM Utilities' Joint Motion on February 12, 2009. In its 
Response, PJM indicated it was not expressing an opinion on the merits of the pending motions, but 
was instead requesting that the Commission issue an interim order providing guidance to the parties 
concerning the participation ofIndiana end-use customers in RTO DRPs. PlM further indicated that 
it has recently made two filings with FERC pursuant to FERC's Order 719 that are relevant to this 
proceeding.4 First, PJM filed on February 10,2009, its proposed revisions to its FERC Tariff for 
implementing the requirements ofFERC Order 719, which essentially provide for participation by' 
end-use customers unless an objector files with PJM: (1) an order, resolution or ordinance of the 
relevant retail electric regulatory authority expressly barring end-use customer participation, (2) an 
opinion of the relevant retail electric regulatory authority's legal counsel attesting to the existence of 
a regulation or law expressly barring end-use customer participation, or (3) an opinion ofthe state 
Attorney General, on behalf of the relevant retail electric regulatory authority, attesting to the 
existence of a regulation or law expressly barring end-use customer participation.s Second, PJM 
filed on February 9, 2009, a request to extend a DRP registration date from March 3, 2009 to May 1, 
2009. 

Finally, the PJM Utilities filed a Joint Reply to CPower, Inc.'s andPJM's Responses on 
February 19, 2009. PJM Utilities dispute that an emergency requiring the issuance of an order 
pursuant to Ind. Code § 8-1-2-113 exists. PJM Utilities, citing to prior Commission emergency 
orders addressing crisis situations faced by regulated utilities, state that the situation in this Cause is 
different because the only alleged harm is the loss of an economic opportunity for retail customers 
and their wholesale transaction brokers, which (1) would only be available to a select few customers, 
(2) has not previously been made available, (3) has not been relied upon by those customers in the 
past, and (4) could have been sought on a case-by-case basis under the Commission's existing 
regulatory scheme. P JM Utilities also disagreed with CPower Inc. 's assertions that its alleged harm 
outweighs the harm that the utilities would suffer if the Motion for Status Quo was granted. 

4 Wholesale Competition in Regions with Organized Electric Markets, 125 FERC ~ 61,071 (10/28/2008) ("Order 719"). 
5 PJM Interconnection LLC Docket No. ER09-70 1-000. 
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4. Commission Discussion and Findings. 

A. Industrial Group's Motion for Issuance ofInterim Order. As noted by the Commission's 
Phase I Order in Cause No. 43426 and the PJM Utilities' Response and Joint Motion in this Cause, 
the regulatory environment with respect to Indiana end-use customer participation in RTO DRPs was 
explained in the Commission's May 18,2005 Notice oflntervention and Protest in FERC Docket 
No. EL05-93-000. The Commission stated that because of the natUre of regulation in Indiana where 
the Commission regulates retail sales and service, "it has a duty at least to consider the effects of any 
proposed partial departure from a local provider's system on the integrity and future operation of that 
system." Id. at p. 3. P JM filed a supplemental answer in which it agreed to honor the Commission's 
position and not permit direct participation by end-use customers prior to receiving Commission 
approval. Supplement to the Answer ofPJM Interconnection, L.L.C., FERC Docket No. EL05-93-
000 (July 15,2005). 

Since that time, the Commission has reviewed individual petitions filed by Indiana end-use 
customers on a case-by-case basis. As noted by the PJM Utilities in their Joint Response, the 
Commission has approved direct retail customer participation in P JM' s DRPs in three instances on a 
trial basis subject to reporting requirements after a review of the circumstances surrounding 
participation and with the agreement (or at least non-opposition) of the OUCC and the electric utility 
supplier. Two other petitions are still pending before the Commission. 

The initiation of the Commission's investigation in this Cause did not alter the Commission's 
existing regulatory practice of requiring approval prior to direct participation by a retail customer in 
an RTO DRP. Nor did the Commission's investigation prohibit Indiana end-use customers desiring 
to participate in PJM's DRPs from filing a petition seeking approval from the Commission. Instead, 
the Commission commenced this investigation to determine whether, and in what manner, the 
Commission's regulatory procedure should be modified or streamlined to address requests by end­
use customers based on the importance of demand response and the increased interest in 
participation ih RTO DRPs. 

The Industrial Group's Motion requests the Commission enter an interim order broadly 
authorizing end-use customers to directly participate in PJM's DRPs. The Motion fails to set forth 
any factual or legal basis for its requested relief. No evidence has been prefiled in this Cause and the 
evidentiary hearing has yet to be held. Consequently, the Commission lacks the necessary facts to 
make an informed decision that adequately considers the potential consequences that may result if 
the Commission were to grant the relief sought by the Industrial Group. 

Furthermore, while the Industrial Group's Motion states that an interim order is necessary to 
avoid the loss of the opportunity to participate in PJM's DRPs in the summer of 2009, we fail to 
understand why this sudden urgency could not have been avoided. Although the Industrial Group 
notes that the registration deadlines are now fast approaching, it is clear from the parties' responses 
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to the Motions that these registration deadlines are essentially the same as last year and were in 
existence at the time the procedural schedule was agreed to at the Prehearing Conference. 
Furthermore, as indicated above, Indiana retail customers desiring to have Commission approval for 
participation in an RTO DRP in the summer of 2009 could have filed at any time an individual 
petition with the Commission seeking such approval. 

Consequently, the Commission finds that the Industrial Group's Motion for Issuance of an 
Interim Order should be denied.6 

B. P JM Utilities' Verified Motion for Expedited Issuance of an Order Maintaining Status 
Quo and Expressly Barring End-Use Customer Participation in RTO Demand Response Programs. 
In addition to the PJM Utilities' Joint Motion, several of the other parties in this Cause have also 
requested that the Commission provide guidance concerning end-use customer participation in RTO 
DRPs during this proceeding. In support of these requests, the parties noted that PJM's proposed 
tariff, which was developed to comply with FERC's Order 719, provides that participation in PJM's 
DRPs shall be permitted unless an order, law or regulation of the relevant electric retail regulatory 
authority expressly does not permit a retail customer to participate.7 PJM Utilities, in support of 
their Joint Motion, argue that although the Commission's prior orders and regulatory practice 
establish that end-users may not participate in PJM DRPs without approval, and notwithstanding that 
PJM previously agreed to honor the Commission's request and not permit direct participation by 
end-use customers prior to receiving Commission approval, such decisions may be insufficient to 
prevent PJM from allowing Indiana retail customers to participate in PJM's DRPs without 
Commission approval based upon PJM's proposed FERC Tariff. 

As noted by the PJM Utilities, FERC recently finalized its general rules concerning RTO 
demand response programs in Order 719, clarifying that all State commissions can decide whether 
their retail customers should participate in the programs. Order 719 tentatively permits participation 
by retail customers "unless the laws or regulations of the relevant electric retail regulatory authority 
expressly do not permit a retail customer to participate." 18 CFR 35 .28(g)( 1 )(iii). FERC made clear 
that a State commission has full veto power over retail participation by stating that "we will not 
require a retail electric regulatory authority to make any showing or take any action in compliance 
with this rule." Order 719 at ~ 155. And, FERC provided that the RTO may require "certification 
that participation is not precluded by the relevant electric retail regulatory authority." Id at ~ 158. 

P JM' s proposed FERC Tariff to Comply with Order 719 essentially provides for participation 
by end-use customers unless an objector files with P JM: (1) an order, resolution or ordinance ofthe 
relevant electric retail regulatory authority expressly barring end-use customer participation, (2) an 

6 We note that any Indiana end-use customer that has not yet filed a petition with the Commission seeking approval to 
participate in an RTO DRP, may still do so at any time. Because PIM has filed with FERC to extend one of its DRP 
registration deadlines, the Commission would be willing to consider the establishment of an expedited schedule for 
reviewing any such petition that may be filed. 
7 PJM, in its Response to the Motions filed in this Cause, confirmed the filing of its proposed tariffs with FERC on 
February 10,2009. To the extent necessary, the Commission takes administrative notice ofFERC's Order 719 and 
P JM' s tariff filing in P 1M Interconnection LLC Docket No. ER09-70 1-000, copies of which are attached hereto. 
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opinion of the relevant retail electric regulatory authority's legal counsel attesting to the existence of 
a regulation or law expressly barring end-use customer participation, or (3) an opinion ofthe state 
Attorney General, on behalf of the relevant retail electric regulatory authority, attesting to. the 
existence of a regulation or law expressly barring end-use customer participation. 

Based on the foregoing and the fact that this investigation was commenced to identify and 
appropriately address important factual, legal and policy issues associated with the Commission's 
approval of end-use customer participation in RTO DRPs, the Commission finds it necessary and 
appropriate to issue an order requiring the status quo be maintained. Therefore, Indiana end-use 
customers are prohibited from participating in RTO DRPs pending further order of the Commission 
in this Cause, except where the end-use customer proposing to participate in an RTO DRP has first 
petitioned for and received, after hearing, a final order of the Commission authorizing such 
participation. 

IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY 
COMMISSION that: 

1. The Industrial Group's Motion for Issuance of Interim Order authorizing otherwise 
qualified entities to take any and all steps and actions required to register for and participate directly 
in P JM' s demand response programs is hereby denied. 

2. P JM Utilities' Verified Motion for Expedited Issuance of an Order Maintaining Status 
Quo and Expressly Barring End-Use Customer Participation in RTO Demand Response Programs is 
hereby granted. Indiana end-use customers are prohibited from participating in RTO demand 
response programs until further order ofthe Commission, unless such end-use customer has filed a 
petition for and received, after hearing, an order of the Commission authorizing such participation. 

3. This Order shall be effective on and after the date of its approval. 

HARDY, GOLC, LANDIS, AND ZIEGNER CONCUR; SERVER ABSENT: 

APPROVED: FEB 2 5 2009 

I hereby certify that the above is a true 
and correct copy of the Order as approved. 

Stacy Hunt r 
Acting Secretary to the Commission 
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The Detroit Edison Company 
One Energy Plaza, Detroit, MI 48226-1279 

MICHAEL J SOLO, JR. 
Attorney 
(313) 235-9512 

 
 
 
       

August 13, 2009 
 
 
Ms. Mary Jo Kunkle  
Executive Secretary 
Michigan Public Service Commission 
6545 Mercantile Way 
Lansing, Michigan  48909 
 
Re: In the matter of the joint request of THE DETROIT EDISON COMPANY,  
 INDIANA MICHIGAN POWER COMPANY, and THE MICHIGAN ELECTRIC AND 

GAS ASSOCIATION to initiate an investigation of the licensing rules, and  
regulations needed to address the effect of the participation of Michigan Retail  
Customers, including those associated with Aggregators of Retail Customers, in  
an RTO wholesale market 

 
Case No. U-16020 (Paperless e-file) 

Dear Ms. Kunkle: 
 
 Attached for electronic filing is The Detroit Edison Company, Indiana Michigan 
Power Company, and the Michigan Electric and Gas Association’s Application and Joint 
Request. Also attached is a Proof of Service. 

 
Very truly yours, 

 
 
 

Michael J. Solo, Jr. 
 
MJS/dmc 
Attachments 
cc: Service List 
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STATE OF MICHIGAN 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 
 
In the matter of the joint request of    )   
THE DETROIT EDISON COMPANY,    )   
INDIANA MICHIGAN POWER COMPANY, and THE ) 
MICHIGAN ELECTRIC AND GAS ASSOCIATION ) 
 to initiate an investigation of the licensing  ) Case No. U-16020 
 rules, and regulations needed to address the   ) 
effect of the participation of Michigan Retail   )  
Customers, including those associated with   ) 
Aggregators of Retail Customers, in an RTO  )  
wholesale market      )   
__________________________________________ ) 
 
 
THE DETROIT EDISON COMPANY, INDIANA MICHIGAN POWER COMPANY AND  

MICHIGAN ELECTRIC AND GAS ASSOCIATION’S JOINT REQUEST THAT THE 
MICHIGAN PUBLIC SERVICE COMMISSION INITIATE AN INVESTIGATION INTO 
THE RULES, AND REGULATIONS NEEDED TO ADDRESS THE PARTICIPATION 
OF  MICHIGAN RETAIL CUSTOMERS, INCLUDING THOSE ASSOCIATED WITH 
AGGREGATORS OF RETAIL CUSTOMERS, IN  A RTO WHOLESALE ELECTRIC  

MARKET 
 

Pursuant to the Rules of Practice and Procedure Before the Commission, R 

460.17101 et al, and the Administrative Procedures Act (“APA”), The Detroit Edison 

Company, Indiana Michigan Power Company and Michigan Electric and Gas 

Association (“Requestors”) hereby request the Michigan Public Service Commission 

(“Commission” or “MPSC”) initiate an investigation into the rules and regulations 

governing the direct participation of Michigan Retail Customers into a Regional 

Transmission Organization (RTO) wholesale electric market, including those customers 

who choose to participate in conjunction with Aggregators of Retail Customers, and 

make a determination regarding necessary licensing requirements and appropriate rules 
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 2 

and regulations related to the activities of these customers.  In support of its request, 

the Requestors state as follows: 

1. On October 17, 2008, the Federal Energy Regulatory Commission (FERC) 

issued a final rule, Wholesale Competition in Regions with Organized Electric Markets, 

Docket Nos. RM07- 19-000 and AD07-7-000, 125 FERC P 61, 071 (2008) (Order 719). 

Order 719 requires RTOs, including the Midwest ISO (MISO) to amend their market 

rules to allow Aggregators of Retail Customers (ARCs) to bid demand response 

resources from retail customers directly into the RTOs' organized wholesale energy and 

ancillary services markets in accordance with certain criteria. 

2. Order 719 provided that an RTO must allow bids into its markets "unless 

the laws or regulations of the relevant electric retail regulatory authority do not permit a 

retail customer to participate." 

3. MISO made a compliance filing implementing Order 719 requirements on 

April 28, 2009 (Docket ER09-1049-0000).  As part of this compliance filing MISO 

provided “informational” draft tariff language related to the integration of ARCs into the 

MISO markets, and indicated that final tariff language would be filed on or before 

August 31, 2009.  The “informational” draft filing made by MISO did not address the 

concerns expressed below related to how ARCs will interface with the LSEs responsible 

for serving the load of the affected customers, as was expressed in a filing made by 

Detroit Edison on May 26, 2009 in response to the MISO filing. 

4. As part of a Compliance filing made on June 17, 2009 (Docket Nos. ER08-

394-007 and ER08-394-009) MISO also indicated that “Load Modifying Resource 

Market Participants (LMR MPs)” would be able to participate in the MISO markets. An 
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 3 

LMR MP includes any MISO Market Participant that “has the rights to control the energy 

demand or the energy production from a Load Modifying Resource”.  

5. PJM Interconnection, L.L.C. (PJM) filed proposed tariff revisions to 

implement the Commission’s Order 719 on February 10, 2009.  In response, several 

parties filed protests expressing concern over whether the PJM’s proposed tariff 

incorrectly interpreted Order 719 and that the proposed tariffs place an undue burden 

on LSEs and State commissions.   

6. An LMR MP may be a single customer bidding a single site into an RTO 

market or a single customer aggregating multiple sites owned by them.  They may bid 

into the RTO market themselves or through a third party.  

7. The Requestors contend that, in the context of an appropriate retail 

regulatory structure, LMR MPs and ARCs could bring potential advantages to retail 

customers in Michigan including encouraging innovative demand response utilization or 

providing additional opportunity for retail customers to participate in demand response. 

However, several concerns exist with such participation absent appropriate rules and 

guidelines.  Examples of these concerns follow: 

i. LMR MPs and ARCs could create conflicts with existing demand 

response programs and have unintended detrimental financial consequences for 

non-participating retail customers. It is further unclear to what extent such entities 

would be subject to the application of the Commission’s rules that govern electric 

utilities and electric utility customers and/or Alternative Electric Suppliers in 

Michigan.  
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 4 

ii. Absent defined rules and regulations regarding LMR MPs and 

ARCs demand response activity, LSE’s ability to forecast energy and capacity 

requirements could be jeopardized. LSE’s serving distribution customers need to 

be aware of when demand response events are scheduled and implemented, to 

be able to properly manage distribution load from a real time reliability 

perspective. Further, North American Electric Reliability Standards MOD-019-0 

and MOD-020-0 require that each LSE shall make known its forecast and 

amount of interruptible demand and direct control management to transmission 

operators and reliability coordinators. These requirements necessitate defined 

rules and regulations regarding LMR MPs and ARCs demand response activity.  

8. Michigan Compiled Laws Section 460.6(1) provides the Commission with 

the jurisdiction to hear and pass upon all matters pertaining to, necessary, or incident to 

the regulation of public utilities.  

“(1) The public service commission is vested with complete power 

and jurisdiction to regulate all public utilities in the state except a 

municipally owned utility, the owner of a renewable resource power 

production facility as provided in section 6d, and except as otherwise 

restricted by law. The public service commission is vested with the power 

and jurisdiction to regulate all rates, fares, fees, charges, services, rules, 

conditions of service, and all other matters pertaining to the formation, 

operation, or direction of public utilities. The public service commission is 

further granted the power and jurisdiction to hear and pass upon all 

matters pertaining to, necessary, or incident to the regulation of public 
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utilities, including electric light and power companies, whether private, 

corporate, or cooperative; water, telegraph, oil, gas, and pipeline 

companies; motor carriers; private wastewater treatment facilities; and all 

public transportation and communication agencies other than railroads 

and railroad companies.” 

WHEREFORE, the Requestors request that the Commission: 

A. Initiate the requested investigation to make a determination regarding the 

appropriate Licensing, Rules and regulations necessary for the direct participation of 

Michigan Retail Customers into a RTO wholesale market, including those defined to be 

LMR MPs or that are associated with any Aggregators of Retail Customers in Michigan; 

B. Give such Notice to interested parties as may be required by statute or the 

Commission's rules regarding such investigation; 

C. Temporarily restrict the participation of Michigan Retail Customers in RTO 

wholesale markets (including MISO and PJM) until the Commission makes its 

determination.   Prior to Commission determination only Load Serving Entities within 

Michigan shall be authorized to aggregate retail customers to which they supply electric 

retail supply service for RTO wholesale market participation until such time as the 

Commission issues a final ruling; 
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STATE OF MICHIGAN 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 
 
In the matter of the joint request of    )   
THE DETROIT EDISON COMPANY,    )   
INDIANA MICHIGAN POWER COMPANY, and THE ) 
MICHIGAN ELECTRIC AND GAS ASSOCIATION ) 
 to initiate an investigation of the licensing  ) Case No. U-16020 
 rules, and regulations needed to address the   ) 
effect of the participation of Michigan Retail   )  
Customers, including those associated with   ) 
Aggregators of Retail Customers, in an RTO  )  
wholesale market      )   
__________________________________________ ) 
 
  

 
PROOF OF SERVICE 

STATE OF MICHIGAN ) 
    ) ss. 
COUNTY OF WAYNE ) 
 

Jennifer Evans, being duly sworn, deposes and says that on the 13th day of 
August, 2009, a copy of THE DETROIT EDISON COMPANY, INDIANA MICHIGAN 
POWER COMPANY, and THE MICHIGAN ELECTRIC AND GAS ASSOCIATION  to 
initiate an investigation of the licensing rules, and regulations needed to address the 
effect of the participation of Michigan Retail Customers, including those associated with 
Aggregators of Retail Customers, in an RTO wholesale market was served upon the 
persons on the attached service list via e-mail. 

            
             
  Jennifer Evans 
 
 
Subscribed and sworn to before 
me this 13th day of August, 2008. 
 
 
___________________________ 
Notary Public 
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SERVICE LIST 
MPSC CASE NO: U-16020 

 
MICHIGAN PUBLIC SERVICE 
COMMISSION 
Paul Proudfoot 
Robert Kehres 
6545 Mercantile Way, #15 
Lansing, MI  48909 
proudfootp@michigan.gov 
kehresr@michigan.gov 
 
MICHIGAN ELECTRIC & GAS 
ASSOCIATION 
James A. Ault 
3073 Summergate Ln 
Okemos, MI  48864 
jaault@voyager.net 
 
INDIANA MICHIGAN POWER 
COMPANY 
Richard J. Aaron 
Fahey Schultz Burzych Rhodes PLC 
4151 Okemos Rd 
Okemos, MI  48864 
raaron@fsblawyers.com 
 
THE DETROIT EDISON COMPANY 
Michael J. Solo 
One Energy Plaza, 688 WCB 
Detroit, MI  48226 
solom@dteenergy.com 
mpscfilings@dteenergy.com 
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S T A T E   O F   M I C H I G A N 
 

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION 
 

* * * * * 
 

In the matter of the joint request of ) 
THE DETROIT EDISON COMPANY, INDIANA  ) 
MICHIGAN POWER COMPANY, THE )  
MICHIGAN ELECTRIC AND GAS ASSOCIATION ) 
and CONSUMERS ENERGY COMPANY to ) 
initiate an investigation of the licensing rules, and ) Case No. U-16020 
regulations needed to address the effect of the ) 
participation of Michigan retail customers, including ) 
those associated with aggregators of retail customers, ) 
in a regional transmission organization wholesale ) 
market.  ) 
                                                                                         ) 
 
 
 At the September 29, 2009 meeting of the Michigan Public Service Commission in Lansing, 

Michigan. 

 
PRESENT: Hon. Orjiakor N. Isiogu, Chairman  

Hon. Monica Martinez, Commissioner 
Hon. Steven A. Transeth, Commissioner 

 
ORDER

 
 On August 13, 2009, The Detroit Edison Company, Indiana Michigan Power Company, and 

Michigan Electric and Gas Association (Electric Utilities) filed an application seeking an order 

initiating an investigation into the rules and regulations governing the direct participation of 

Michigan retail customers into a Regional Transmission Organization (RTO) wholesale electric 

market, including those customers who choose to participate in conjunction with aggregators of 

retail customers.  Additionally, the Electric Utilities seek a determination regarding necessary 

licensing requirements and appropriate rules and regulations related to the activities of these 
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customers.  On August 21, 2009, Consumers Energy Company (Consumers) filed a letter of 

support for the application and joined the filing parties in seeking relief from the Commission.1   

   In support of their request, the Electric Utilities state that on October 17, 2008, the Federal 

Energy Regulatory Commission (FERC) issued a final rule known as Wholesale Competition in 

Regions with Organized Electric Markets, Docket Nos. RM07-19-000 and AD07-7-000, 125 

FERC P 61,071 (2008) (Order 719).  According to the Electric Utilities, Order 719 requires RTOs, 

including the Midwest Independent Transmission System Operator, Inc. (Midwest ISO), to amend 

their market rules to allow aggregators of retail customers to bid demand response resources from 

retail customers directly into an RTO’s organized wholesale energy and ancillary services markets 

in accordance with certain criteria.  The Electric Utilities indicate that Order 719 provides that an 

RTO must allow bids into its markets “unless the laws or regulations of the relevant electric retail 

regulatory authority do not permit a retail customer to participate.” 

 The Electric Utilities state that Midwest ISO made a compliance filing implementing Order 

719 requirements on April 28, 2009 in Docket ER09-1049-0000.  According to them, as part of 

this compliance filing Midwest ISO provided “informational” draft tariff language related to the 

integration of aggregators of retail customers into the Midwest ISO markets, and indicated that 

final tariff language would be filed on or before August 31, 2009.2   

 The Electric Utilities stress that the Midwest ISO’s “informational” filing did not address how 

aggregators of retail customers will interface with the load-serving entities (LSEs) responsible for 

serving the load of the affected customers.  The Electric Utilities further state that, as part of a 

                                                 
1In recognition of its support for the filing and its joining in the request for relief from the 

Commission, Consumers has been added to the caption of this proceeding.  All references to the 
Electric Utilities are meant to include Consumers. 

  
2Subsequently, Midwest ISO announced its intention to delay its FERC Order 719 filing for up 

to 30 days. 
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compliance filing made on June 17, 2009 (Docket Nos. ER08-394-007 and ER08-394-009) 

Midwest ISO also indicated that “Load Modifying Resource Market Participants (LMR MPs)” 

would be able to participate in the Midwest ISO markets.  They point out that an LMR MP 

includes any Midwest ISO market participant that “has the right to control the energy demand or 

the energy production from a Load Modifying Resource.” 

 The Electric Utilities further state that PJM Interconnection, L.L.C. (PJM) filed proposed tariff 

revisions to implement Order 719 on February 10, 2009, and that protests filed in response to the 

February 10 filing raise the question of whether PJM’s proposed tariff properly interpreted Order 

719.  According to the Electric Utilities, there are legitimate concerns whether such proposed 

tariffs place an undue burden on LSEs and state commissions. 

 The Electric Utilities maintain that an LMR MP may be a single customer bidding a single site 

into an RTO market or a single customer aggregating multiple sites.  Further, the Electric Utilities 

are concerned that a customer could bid into the RTO market by itself or through a third party. 

 While conceding that, in the context of an appropriate retail regulatory structure, LMR MPs 

and aggregators of retail customers could bring potential advantages to retail customers in 

Michigan by encouraging innovative demand response utilization or providing additional 

opportunity for retail customers to participate in demand response, the Electric Utilities assert that 

there are several concerns associated with such participation in the absence of appropriate rules 

and guidelines.   

 As examples of these concerns, the Electric Utilities cite the possibility that LMR MPs and 

aggregators of retail customers could create conflicts with existing demand response programs and 

have unintended detrimental financial consequences for non-participating retail customers.  They 

also maintain that the extent to which LMR MPs and aggregators of retail customers may be 
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governed by the Commission is unclear.  According to the Electric Utilities, absent defined rules 

and regulations regarding LMR MPs and aggregators of retail customers demand response 

activity, an LSE’s ability to forecast energy and capacity requirements could be jeopardized.  The 

Electric Utilities argue that LSE’s serving distribution customers must be cognizant of when 

demand response events are scheduled and will be implemented to properly manage distribution 

load on a real time basis.  Further, citing North American Electric Reliability Standards MOD-

019-0 and MOD-020-0, the Electric Utilities insist that LSEs must know their forecasts and 

amounts of interruptible demand and direct control management available to transmission 

operators and reliability coordinators.  According to the Electric Utilities, such requirements 

necessitate defined rules and regulations regarding LMR MPs and aggregators of retail customers 

demand response activity. 

 For all of these reasons, the Electric Utilities request that the Commission initiate an 

investigation regarding appropriate rules and regulations for the direct participation of 

Michigan retail customers into an RTO wholesale market.  Pending completion of this 

investigation, the Electric Utilities suggest that the Commission temporarily restrict the 

participation of Michigan retail customers in RTO wholesale markets.  According to the Electric 

Utilities, pending the outcome of this proceeding, only LSEs within Michigan should be allowed 

to aggregate retail customers to whom they supply electric retail supply service for RTO wholesale 

market participation.   

 The Commission is persuaded that the relief requested by the Electric Utilities should be 

granted.  The Commission finds that an investigation should be commenced into appropriate rules 

and regulations for the direct participation of Michigan retail customers into an RTO wholesale 

market.  Toward that end, the Commission has attached a draft notice of opportunity to comment 
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to this order as Exhibit A.  The Electric Utilities seeking relief from the Commission shall be 

responsible for and are directed to arrange publication of the notice of opportunity to comment.  

 Any interested person may submit written or electronic comments regarding appropriate rules 

and regulations for the direct participation of Michigan retail customers into an RTO wholesale 

market.  Initial comments must be filed with the Commission no later than 5:00 p.m. on 

December 4, 2009.  Reply comments must be filed no later than January 6, 2010.  All written 

comments shall be addressed to: Executive Secretary, Michigan Public Service Commission, P.O. 

Box 30221, Lansing, MI 48909.  Electronic comments shall be e-mailed to 

mpscedockets@michigan.gov.  All comments should reference Case No. U-16020.  All 

information submitted to the Commission in this matter will become public information available 

on the Commission’s website and subject to disclosure.   

 THEREFORE, IT IS ORDERED that: 

 A.  The Detroit Edison Company, Indiana Michigan Power Company, the electric utility 

members of the Michigan Electric and Gas Association, and Consumers Energy Company shall 

publish the notice of opportunity to comment, attached as Exhibit A, in newspapers throughout 

their service territories by October 22, 2009.  These utilities shall file proofs of publication in this 

docket by November 5, 2009. 

 B.  Interested persons shall have until 5:00 p.m. December 4, 2009 to submit comments in this 

docket. 

 C.  Interested persons shall have until 5:00 p.m. January 6, 2010 to submit reply comments in 

this docket. 

 D.  The Commission’s Executive Secretary shall send a copy of the order to the Midwest 

Independent Transmission System Operator, Inc., and PJM Interconnection, L.L.C. as notice of the 

Page 5 
U-16020 

Case No. PU-10___ 
Attachment C 
Page 5 of 10

mailto:mpscedockets@michigan.gov


pendency of this proceeding and the fact that the Commission intends to assert its jurisdiction over 

the matter. 

 E.  Commencing immediately and until further order of the Commission, the participation of 

Michigan retail customers in any regional transmission organization wholesale market shall be 

temporarily restricted during the pendency of this proceeding. 

 The Commission reserves jurisdiction and may issue further orders as necessary. 

 Any party desiring to appeal this order must do so in the appropriate court within 30 days after 

issuance and notice of this order, under MCL 462.26. 

MICHIGAN PUBLIC SERVICE COMMISSION   
                                                                          
 
                                                                                      

________________________________________                     
              Orjiakor N. Isiogu, Chairman    
 
          
 

 ________________________________________                     
               Monica Martinez, Commissioner  
  
 
 

________________________________________                     
               Steven A. Transeth, Commissioner  
  
By its action of September 29, 2009. 
 
 
 
________________________________                                                                 
Mary Jo Kunkle, Executive Secretary
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Exhibit A 

In the matter of the joint request of ) 
THE DETROIT EDISON COMPANY, INDIANA  ) 
MICHIGAN POWER COMPANY, THE )  
MICHIGAN ELECTRIC AND GAS ASSOCIATION ) 
and CONSUMERS ENERGY COMPANY to ) 
initiate an investigation of the licensing rules, and ) Case No. U-16020 
regulations needed to address the effect of the ) 
participation of Michigan retail customers, including ) 
those associated with aggregators of retail customers, ) 
in a regional transmission organization wholesale ) 
market.  ) 
                                                                                         ) 
 
 

NOTICE OF OPPORTUNITY TO COMMENT 
 
 On August 13, 2009, The Detroit Edison Company, Indiana Michigan Power 
Company, and Michigan Electric and Gas Association (Electric Utilities) filed an 
application seeking an order initiating an investigation into the rules and regulations 
governing the direct participation of Michigan Retail Customers into a Regional 
Transmission Organization (RTO) wholesale electric market, including those customers 
who choose to participate in conjunction with aggregators of retail customers, and make a 
determination regarding necessary licensing requirements and appropriate rules and 
regulations related to the activities of these customers.  On August 21, 2009, Consumers 
Energy Company filed a letter of support for the application and joined the filing parties 
in seeking relief from the Commission.   
 
 On September 29, 2009, the Commission issued an order commencing an 
investigation, soliciting comments on the relief requested in the application, and 
temporarily restricting participation of Michigan retail customers in any regional 
transmission organization wholesale markets during the pendency of this proceeding. 
 
 Copies of the application and the Commission’s order may be viewed at 
www.michigan.gov/mpscedockets . 
    
 Written and electronic comments by any interested person may be filed with the 
Commission and must be received no later than 5:00 p.m. on December 4, 2009.  Reply 
comments must be submitted no later than January 6, 2010.   
 
 Written comments should be sent to the: Executive Secretary, Michigan Public 
Service Commission, P.O. Box 30221, Lansing, Michigan 48909.  Electronic comments 
should be e-mailed to: mpscedockets@michigan.gov .  All comments should reference 
Case No. U-16020.  Comments received in this matter will become public information, 
posted on the Commission’s website, and subject to disclosure. 

 
[Utility name] 
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 P R O O F   O F   S E R V I C E  
 

 
   STATE OF MICHIGAN )         
          
         Case No. U-16020 
 
          
          

      County of Ingham  ) 
 

 
 

Mignon Middlebrook being duly sworn, deposes and says that on September 29, 2009 A.D. 

she served a copy of the attached Commission orders by first class mail, postage prepaid, 

or by inter-departmental mail, to the persons as shown on the attached service list. 

 
 
 
         
     
       _______________________________________ 

         Mignon Middlebrook 
 
  Subscribed and sworn to before me  
  this 29th day of September 2009  

 
   
 
    _____________________________________ 

Sharron A. Allen 
Notary Public, Ingham County, MI 
My Commission Expires August 16, 2011 
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Richard J. Aaron 
Fahey Schultz Burzych Rhodes PLC 
4151 Okemos Road 
Okemos MI 48864 
 

 
Christopher M. Bzdok 
Olson Bzdok & Howard PC 
420 East Front Street 
  Traverse City MI 49686 

Roderick S. Coy 
Clark Hill PLC 
212 E. Grand River Avenue 
Lansing MI 48906 
 
 

 
John M. Dempsey 
Dickinson Wright, PLLC 
301 E. Liberty Street, Suite 500 
Ann Arbor MI 48104 
 

Donald E. Erickson 
Michigan Dept. of Attorney General 
Special Litigation Division, 7th Fl. 
525 W. Ottawa Street, P.O. Box 30212 
Lansing MI 48909 
 
 

 
Sharon L. Feldman 
Michigan Public Service Commission 
6545 Mercantile Way, Suite 14 
Lansing MI 48911 
 

Jennifer U. Heston 
Fraser Trebilcock David & Dunlap PC 
124 W. Allegan Street, Suite 1000 
Lansing MI 48933 
 
 

Don L. Keskey 
Public Law Resource Center PLLC 
505 N. Capitol Avenue 
Lansing MI 48933-1209 
 
 

Jon D. Kreucher 
Howard & Howard Attorneys PLLC 
450 West Fourth Street 
 Royal Oak MI 48067-2557 

 
David E.S. Marvin 
Fraser Trebilcock Davis & Dunlap PC 
124 W. Allegan Street, Suite 1000 
Lansing MI 48933 
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Robert B. Nelson 
Fraser Trebilcock Davis & Dunlap, P.C. 
124 W. Allegan Street 
Suite 1000 
Lansing MI 48933 
 

 
Catherine M. Reynolds 
Consumers Energy Company 
One Energy Plaza 
Room EP12-246 
Jackson MI 49201-2276 
 

Jon R. Robinson 
VP Utility Law & Regulation 
Consumers Energy Company 
1 Energy Plaza Drive, Rm 11-224 
Jackson MI 49201 
 
 

Eric J Schneidewind 
Varnum, Riddering, Schmidt & Howlett, LLP 
The Victor Center, Suite 810 
210 N. Washington Square 
Lansing MI 48933 
 
 

Kristin M. Smith 
Michigan Dept. of Attorney General 
Public Service Division 
6545 Mercantile Way, Suite 15 
Lansing MI 48911 
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 10 E. Doty Street, Suite 511 
Madison, WI 53703 
Telephone (608) 280-7303 
Fax (608) 280-7359 

 
April 15, 2009 
 
 
Sandra J. Paske, Secretary to the Commission 
Public Service Commission 
P.O. Box 7854 
Madison, WI 53707-7854 
 
 
RE: Comments on Use of Aggregators of Retail Customers in the 
Wholesale Electric Markets 

Docket 5-UI-116 

 
Dear Ms. Paske: 
 
Northern States Power Company, a Wisconsin corporation (NSPW) and wholly owned 
subsidiary of Xcel Energy Inc. (d/b/a Xcel Energy) supports the limitation of aggregators of 
retail customers (ARCs) in the wholesale markets.  Initially, NSPW expected the ARCs 
mentioned in FERC order 719 to be active only in those states with retail choice.  With 
MISO’s recent actions, however, it appears MISO is attempting to allow ARCs to operate 
over its entire footprint.  As a result, NSPW supports limiting the activities of the ARCs in 
the wholesale markets, including Wisconsin.  Our support for limitations is based on the 
potential need to change retail rate schedules, potential conflicts with existing demand 
response programs, and existing consumer rules.  
 
NSPW believes that allowing third party aggregators to operate in Wisconsin could harm its 
retail customers.  There are two scenarios where retail customers could be harmed, one 
where an ARC work with retail customers who participate in NSPW’s existing interruptible 
load programs, and the other, where an ARC worked with a customer on a non-interruptible 
schedule.   
 
If a third party aggregator sold decreased demand from a customer that was part of NSPW’s 
existing interruptible load programs, then that reduction in demand would essentially be 
double sold.  This may result in that decrease in load being unavailable when NSPW needed 
the relief for system emergencies, potentially driving up prices and costs for other NSPW 
retail customers.   Secondly, if a third party aggregator attempted to sell decreased demand 
from our retail customers, other NSPW customers could be financially harmed. If NSPW 
purchased the full forecasted load in the day-ahead market, NSPW would have to sell back 
the portion of load that decreased due to the third party aggregators actions in the real time 
market.  There is no guarantee that the real time price would be higher then the day-ahead 
price thus potentially adding cost to the NSPW system and its retail customers.   
 
Currently the Wisconsin ratepayers subsidize or pay for the cost of the demand response 
programs.  The programs are used, as their payment suggests, similar to a peaking plant.  To 
compete with an ARC, the retail tariffs would have to be altered to allow NSPW to offer 
similar products and compensation. 
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For these reasons, we support a position to limit ARCs participation in the Wisconsin 
wholesale market at this time. If you have any questions about these comments, please 
contact me at (608) 280-7308 or by e-mail at david.d.donovan@xcelenergy.com. 
 
Sincerely,  

 
David D. Donovan 
Manager, Regulatory Policy 
 
C: D. Reck 
 L. Noailles 
 S. Beuning 
 E. Engelking. 
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                         414 Nicollet Mall 

    Minneapolis, Minnesota 55401 
 

February 16, 2010   
    ⎯Via Electronic Filing⎯ 

 
Burl W. Haar      
Executive Secretary      
Minnesota Public Utilities Commission   
121 7th Place East, Suite 350    
St. Paul, Minnesota 55101-2147    
 
RE:   COMMENTS IN RESPONSE TO THE COMMISSION’S NOTICE CONCERNING FERC 

ORDERS 719 AND 719-A AND AGGREGATORS OF RETAIL CUSTOMERS 
  DOCKET NO. E-999/CI-09-1449 
 

Dear Dr. Haar: 
 
Northern States Power Company, a Minnesota corporation (“Xcel Energy” or the 
“Company”) respectfully submits the attached Comments in response to the Minnesota 
Public Utilities Commission’s (the “Commission”) January 13, 2010 Notice of Comment 
Period soliciting comments on the potential effects of Aggregators of Retail Customers 
(“ARCs”) on utility rates, reliability, demand-side management, conservation programs; 
on participating and non-participating utilities and customers; and other relevant issues, 
to help inform the Commission on whether it should take action with respect to the 
possible operation of ARCs in Minnesota. 
 
Pursuant to Minn. Stat. § 216.17, subd. 3, we have electronically filed this document with 
the Commission, and copies have been served on the parties on the attached service list. 
 
Please contact Peter Hulbert at (612) 330-5816 or peter.r.hulbert@xcelenergy.com or me 
at (612) 330-6270 or allen.krug@xcelenergy.com if you have any questions regarding 
this filing. 
 
Sincerely,  
 
/s/ 
 
ALLEN D. KRUG 
MANAGING DIRECTOR  
REGULATORY ADMINISTRATION 
 
Enclosures 
c:  Service List 
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STATE OF MINNESOTA 
BEFORE THE 

MINNESOTA PUBLIC UTILITIES COMMISSION 
 

David C. Boyd Chair 
J. Dennis O’Brien Commissioner 
Thomas Pugh Commissioner 
Phyllis A. Reha Commissioner 
Betsy Wergin Commissioner 

 
 
IN THE MATTER OF AN INVESTIGATION 
OF WHETHER THE COMMISSION SHOULD 
TAKE ACTION ON DEMAND RESPONSE 
BID DIRECTLY INTO THE MISO MARKETS 
BY AGGREGATORS OF RETAIL 
CUSTOMERS (ARCS) UNDER FERC 
ORDERS 719 AND 719-A 

Docket No. E-999/CI-09-1449

 
COMMENTS

INTRODUCTION 
Northern States Power Company, a Minnesota corporation (“Xcel Energy” or “the 
Company”), respectfully submits to the Minnesota Public Utilities Commission 
(“Commission”) these comments in response to the Commission’s January 13, 2010 
Notice of Comment Period soliciting comments from interested stakeholders on the 
potential effects of Aggregators of Retail Customers (“ARCs”) on utility rates, 
reliability, demand-side management, conservation programs; on participating and 
non-participating utilities and customers; and other relevant issues, to help inform the 
Commission on whether it should take action with respect to the possible operation 
of ARCs in Minnesota.   
 
We appreciate this opportunity to provide comments and look forward to reviewing 
the comments and concerns of other parties.  The Company respectfully requests the 
Commission take action in response to Federal Energy Regulatory Commission 
(“FERC”) Order No. 719 et al., in order to affirm the Commission's regulatory 
jurisdiction over Minnesota retail electric utility rates and protect the interests of 
Minnesota ratepayers.  If the Commission does not take action, the Midwest 
Independent Transmission System Operator, Inc. (“Midwest ISO” or “MISO”)  
Tariff will automatically authorize ARCs to operate in Minnesota starting as soon as 
June 1, 2010.  The Company believes that the participation of third-party ARCs 
between retail customers and the Midwest ISO wholesale energy and ancillary services 
market would not improve the efficiency of either the retail or wholesale electric 
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utility market and has the potential to increase the cost of service for non-participant 
Minnesota retail ratepayers. 
 
I.  PROCEDURAL BACKGROUND 

 
On October 17, 2008, the FERC issued Order No. 719,1 which amended FERC 
regulations to seek to improve the operation of organized wholesale electric power 
markets, such as the Midwest ISO wholesale regional energy and ancillary services 
market.  In particular, Order No. 719 focused on the following areas:  (1) the role of 
demand response in organized markets and greater use of market prices to elicit 
demand response during periods of operating reserve shortage; (2) increasing 
opportunities for long-term power contracting; (3) strengthening market monitoring; 
and (4) enhancing the responsiveness of regional transmission organizations 
(“RTOs”) or independent system operators (“ISOs”) to customers and other 
stakeholders.  Order No. 719 directed RTOs and ISOs, like Midwest ISO, to submit 
compliance filings to modify their tariffs to, among other things, allow the operation 
of ARCs within their region, or demonstrate that their existing tariff and market 
design satisfied the requirements of Order No. 719.  FERC required RTOs and ISOs 
to make a compliance filing within six months of the date Order No. 719 was 
published in the Federal Register.    
 
Various stakeholders made timely requests for rehearing or for clarification of Order 
No. 719.  In response, FERC issued Order No. 719-A on July 16, 2009,2 which 
generally affirmed Order No. 719’s ARC-related provisions, and made two additional 
ARC-related requirements:  RTOs and ISOs were required to submit compliance 
filings on the use of a threshold for distinguishing small utilities and on the sharing of 
ARC registration-related information with affected load serving utilities.3 
 
Orders No. 719 and 719-A were published in the Federal Register, and Order No. 
719-A went into effect on August 28, 2009.  On December 17, 2009, FERC issued 
Order No. 719-B.4  Order 719-B denied rehearing certain aspects of Order No. 719-
A, but provided further clarification to certain portions of Orders No. 719 and 719-A.   
 
The critical aspect of Order No. 719 et al., important to this filing, is that FERC 
required Midwest ISO to modify its Tariff to allow ARCs to provide direct services to 
retail customers within the 15 state Midwest ISO region, including Minnesota.  The 

                                                 
1 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719, FERC Stats. & Regs. ¶ 31,281, 73 FR 
61,400 (Oct. 28, 2008) (hereinafter “Order No. 719”). 
2 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719-A, FERC Stats. & Regs. ¶ 31,292, 74 FR 
37,776 (July 29, 2009) (hereinafter “Order No. 719-A”).  
3 Order No. 719-A at ¶¶ 60–64 and ¶ 69.   
4 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719-B, 129 FERC ¶ 61,252 (Dec. 17, 2009) 
(hereinafter “Order No. 719-B”).   
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Midwest ISO's compliance filings to Order No. 719-A et al. has been submitted to 
FERC, and is pending approval.  The proposed Tariff changes would allow ARCs to 
potentially begin operating in Minnesota as early as June 1, 2010.  However, as 
discussed in more detail below, FERC has also consistently ruled that ARCs may be 
prohibited or regulated by individual states if the applicable state regulatory authority 
takes specific action.5  The proposed Midwest ISO Tariff provisions retain this 
authority.  Xcel Energy respectfully urges the Commission to promptly take specific 
action prior to June 1, 2010, so as to protect its jurisdiction, the jurisdiction of the 
Office of Energy Security (“OES”) over utility conservation and demand side 
management programs, and prevent harm to the longstanding and well-developed 
utility DSM programs and ratepayers who may be negatively affected by introduction 
of non-regulated ARCs in Minnesota. 
 
The benefits of ARCs that FERC envisioned in Order No. 719 et al. can and should 
come from states in the Midwest ISO region where either retail competition or a lack 
of existing utility demand response programs means that ARCs could increase 
efficiency in capacity use and operating reserves.  However, the regulated utilities in 
Minnesota—and particular Xcel Energy—already effectively operate in a manner 
similar to an ARC to facilitate coordinated and effective retail demand response, 
thereby enhancing efficient utilization of existing capacity and reserves.  Introduction 
of ARCs in Minnesota could reduce the efficiency of longstanding utility demand 
response programs, to the detriment of ratepayers as a whole.  This outcome would 
not serve the public interest.         

 
II. COMPANY COMMENTS 
 
A. General Framework 
 
QUESTION 1: Which Minnesota retail utilities will be affected by FERC Orders 
719 and 719-A, and the operation of ARCs in Minnesota? How and Why? 
 
In Orders No. 719, 719-A, and 719-B FERC amended its rules to allow ARCs 
aggregating the demand response of retail customers of utilities that annually 
distribute more than 4 million MWh to bid those resources into the Midwest ISO’s 
wholesale regional energy or ancillary services market, unless the relevant electric retail 
regulatory authority—such as the MPUC—prohibits such action.6  Therefore, unless 
the Commission takes action to prohibit (or regulate) the operation of ARCs in 
Minnesota prior to June 1, 2010, ARCs could begin participation on that date.  Since 

                                                 
5 See 18 C.F.R. § 35.28(g)(1)(iii).  
6 See Order 719 at P 129–64 and Order 719-A at P 17–71.  ARCs can aggregate the demand of retail customer for utilities 
that distribute 4 million MWh or less if the relevant regulatory authority permits such action.  18 C.F.R. § 35.28(g)(1)(iii).   
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the Company annually distributes more than 4 million MWh, ARCs could provide 
services within the Company’s service area unless the Commission takes action.     
 
Xcel Energy and its customers may be adversely affected by the operation of ARCs in 
Minnesota.  The operation of ARCs may, among other things, have unintended 
consequences to the price which retail customers pay for electricity (Question 5), 
create increased difficulty for the Company to forecast load requirements (Question 
8), and duplicate the Company’s robust and very successful demand response 
programs (Questions 11 and 13).   
 
Orders No. 719, 719-A, and 719-B make it clear, however, that state commissions 
retain ultimate authority over ARCs within their jurisdiction.  In Order 719-A, FERC 
explained that the ARC rule neither determined nor restricted state commission 
action:   

 
The Final Rule also does not make findings about retail customers’ 
eligibility, under state or local laws, to bid demand response into the 
organized markets, either independently or through an ARC.  [FERC] 
also does not intend to make findings as to whether ARCs may do 
business under state or local laws, or whether ARC contracts with their 
retail customers are subject to state and local law.  Nothing in the Final 
Rule authorizes a retail customer to violate existing state laws or 
regulations or contract rights.  In that regard, we leave it to the 
appropriate state or local authorities to set and enforce their own 
requirements.7 

 
In Order 719-B, FERC suggested that it may be necessary for state commissions to 
act, especially in instances where retail aggregation programs already exist.  According 
to FERC, “it is up to the relevant electric retail regulatory authorities, if they so 
choose, to decide whether existing retail aggregation programs provide benefits and 
whether retail customer participation in wholesale demand response programs, 
individually or through an ARC, could adversely affect those programs.”8   
 
As indicated, the Company distributes more than 4 million MWh annually.  The 
Company therefore respectfully requests the Commission prohibit or regulate the 
operation of ARCs in Minnesota.   Doing so will affirm the Commission’s regulatory 
jurisdiction over Minnesota retail electric utility rates and protect the interests of 

                                                 
7  Order 719-A at P 54.  In regulating ARCs, including completely precluding them in its jurisdiction, FERC stated that a 
regulatory authority’s “decisions or policy should be clear and explicit so that the RTO or ISO is not tasked with 
interpreting ambiguities.”  Order No. 719-A at P. 50. 
8 Order 719-B at P 27. 
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Minnesota ratepayers, system planning and reliability, and existing demand responses 
programs.  
 
QUESTION 2: Which retail utilities operating in Minnesota distribute more than 
4 million MWh per year and which distribute less? 
 
As noted above in Question 1, Xcel Energy distributes more than 4 million MWh per 
year.  
 
QUESTION 3: What, if any, Minnesota laws, rules and/or Commission orders 
could prohibit or restrict ARCs from aggregating utility customers in 
Minnesota? For example, would the operation of ARCs in Minnesota create the 
opportunity for rate discrimination? 
 
The Company believes operation of ARCs is not consistent with the goals of public 
utility regulation set forth in Minnesota statutes, in particular Chapter 216B.  Public 
utilities are regulated in Minnesota to ensure customers receive “reliable service at 
reasonable rates.” 9  ARCs may undermine both reliability and reasonableness by 
making system planning and coordination more difficult and created unintended 
consequences to the price which retail customers pay for electricity.   
 
Moreover, the Company believes ARCs likely qualify as public utilities under 
Minnesota Law.10  Minnesota Statutes section 216B.02, subd. 4 defines a public utility 
as “persons, corporations or other legal entities . . . operating, maintaining, or 
controlling . . .  equipment or facilities for furnishing at retail . . . electric service to or 
for the public or engaged in the production and retail sale thereof.”  Electric service is 
statutorily defined as “the installation, removal, or repair of equipment or facilities for 
delivering or measuring . . . electricity.”11  ARCs would furnish services to retail 
customers in Minnesota by aggregating demand response, just as the Company now 
aggregates retail demand response to reduce the need to produce or purchase capacity 
or energy in the Midwest ISO regional energy market.  If ARCs qualify as public 
utilities under Minnesota law, then the Commission should regulate the service they 
provide.  Thus the Commission should review an ARC’s rates for reasonableness 

                                                 
9 Minn. Stat. § 216B.01. 
10 The statutory definition of a public utility includes several exceptions, two of which may be pertinent to ARCs.  First, 
unless otherwise provided, the provisions of Minn. Stat. § 216B do not apply to “any sale of… electricity by any public 
utility to another public utility.”  Minn. Stat. § 216B.02, subd. 4.  If the sale of aggregated demand by an ARC to Midwest 
ISO qualifies as a utility-to-utility transaction, then an ARC could be exempted from several provisions of chapter 216B.  
Second, if a person “produces or furnishes service to less than 25 people,” it is not a public utility under the statutory 
definition.  Id.     
11 Minn. Stat. § 216B.02, Subd. 6.  Administering a demand response program requires installation of equipment to 
monitor and control electricity consumption at the customer’s facility.  See 
http://www.xcelenergy.com/SiteCollectionDocuments/docs/OW_SaversSwitchMNBrochure.pdf. 
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under Minnesota Statutes section 216B.03 and approve any competitive rate 
authorized under Minnesota Statutes section 216B.162. 
 
Further, the operation of ARCs is contrary to an electric utility’s right to exclusive 
service under Minnesota Statutes section 216B.40.  Under that statute “each electric 
utility shall have the exclusive right to provide electric service at retail to each and 
every present and future customer in its assigned service area and no electric utility 
shall render or extend electric service at retail within the assigned service area of 
another electric utility unless the electric utility consents thereto in writing.”12  Under 
longstanding Commission and statutory policy, the provision of electric service in 
Minnesota includes the provision of demand response and conservation services 
under Minnesota Statutes 216B.241.   
 
Finally, permitting ARCs to operate in Minnesota could impact retail electric tariffs 
and consumer service rules (such as the Company's retail tariffs) under Commission 
jurisdiction pursuant to Minnesota Statutes section 216B.162, resource plans filed 
under Minnesota Statutes section 216B.2422, and conservation and demand side 
management programs under OES jurisdiction pursuant to Minnesota Statutes section 
216C.09. 
 
The Company believes the operation of ARCs in Minnesota could provide the 
opportunity for rate discrimination unless ARCs are regulated by the Commission.  
The Company’s demand response programs and tariffs are regulated by the OES and 
Commission, and the Company must provide these services in a non-discriminatory 
manner.  Unless ARCs are regulated, the ARC providers could increase costs to non-
participant customers who are not attractive to the ARC providers.  Careful 
consideration of this potential impact is clearly within the Commission’s jurisdiction. 
 
QUESTION 4: What actions have other state regulatory authorities taken 
regarding ARCs, particularly what actions in states in which Minnesota 
utilities operate, and states both within and without the MISO region? 
 
Due to the potential conflicts with state retail programs, both states in which our 
affiliate Northern States Power Company, a Wisconsin corporation (“NSPW”), 
operates and the State of Indiana have elected to prohibit operation of ARCs within 
their boundaries, at least on a temporary basis.13  Approval of the Midwest ISO's 

                                                 
12 While the definition of “electric service” in the exclusive service statutes differs from the general statutory definition 
above, the Minnesota Court of Appeals has held that the “electric service” as defined in the exclusive service statutes 
“was intended to distinguish between retail electric service and wholesale electric service, rather than to indicate that 
service must be furnished to or received by customers.”  In re Kandiyohi Coop. Elec. Power Ass’n, 455 N.W.2d 102, 105 
(Minn. Ct. App. 1990).   
13 See In re the Joint Request of the Detroit Edison Company, Indiana Michigan Power Company, the Michigan Electric and Gas 
Association and Consumers Energy Company to Initiate an Investigation of the Licensing Rules and Regulations Needed to Address the 
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October 2nd compliance filing to Order No. 717-A may result in further and more 
permanent prohibition of ARC’s in affected states. 
 
The relevant electric retail rate authorities in Wisconsin, Michigan, and Indiana have 
all issued orders currently restricting the operation of ARCs pending further 
investigation.  As such, restricting or regulating ARCs in Minnesota is consistent with 
the actions taken by the Commission’s neighboring members of the Organization of 
Midwest ISO States (“OMS”).   
 

a. Wisconsin 
 
In Wisconsin, the Public Service Commission of Wisconsin (“PSCW”) initiated its 
own investigation into ARCs.  The docket was initially opened to develop and analyze 
load management options in accordance with the recommendations of the 
Governor’s Task Force on Global Warming.  On April 2, 2009, the PSCW amended 
the notice of investigation and requested comments on whether and to what extent 
the PSCW should prohibit the participation of ARCs in Wisconsin.14  NSPW 
submitted letter comments to the PSCW, suggesting that ARCs should be limited 
because of the potential need to change retail rate schedules, potential conflicts with 
existing PSCW-approved retail demand response programs, and potential conflicts 
with existing consumer rules. 
 
On October 14, 2009, the PSCW issued an order temporarily prohibiting operation of 
ARCs in Wisconsin. In doing so, the PSCW noted that  
 

1. ARCs have the potential for securing electricity at net lower rates than the 
rates authorized by the Commission; and 

 
2. The operation of ARCs could have a discriminatory effect on ratepayers 

(i.e., if utilities had to pay the associated costs of providing adequate 
generating capacity for customers which are reselling the capacity into the 
wholesale market through an ARC).15 

                                                                                                                                                             
Effect of the Participation of Michigan Retail Customers, including those Associated with Aggregators of Retail Customers, in a Regional 
Transmission Organization Wholesale Market, Case No. U-16020, Order at 6 (Mich. P.S.C. Sept. 29, 2009); Investigation to 
Develop and Analyze Alternative Electric and Natural Gas Design and Load Management Options which have the Potential to Reduce 
Emissions of Greenhouse Gases, Docket No. 5-UI-116, Order Temporarily Prohibiting Operation of Aggregators of Retail 
Customers at 4 (Wis. P.S.C. Oct. 14, 2009); In the Matter of the Commission’s Investigation into any and all Matters Related to 
Commission Approval of Participation by Indiana end-use Customers in Demand Response Programs Offered by the Midwest ISO and 
PJM Interconnection, Cause No. 43566, Order on Requests for Interim Relief (I.U.R.C. Feb. 25, 2009).     
14 Investigation to Develop and Analyze Alternative Electric and Natural Gas Rate Design and Load Management Options which have the 
Potential to Reduce Emissions of Greenhouse Gases, Amended Notice of Investigation and Request for Comments at 2 (Wis. 
P.S.C. Apr. 2, 2009).   
15 Investigation to Develop and Analyze Alternative Electric and Natural Gas Rate Design and Load Management Options which have the 
Potential to Reduce Emissions of Greenhouse Gases, Order Temporarily Prohibiting Operation of Aggregators of Retail 
Customers at 3–4 (Wis. P.S.C. Oct. 14, 2009).   
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NSPW’s written comments in the PSCW docket16 and the PSCW Order are attached 
to this filing.17 
 

b. Michigan 
 
On August 13, 2009, the Detroit Edison Company, Indiana Michigan Power 
Company, and the Michigan Electric and Gas Association (which includes NSPW as a 
member) (jointly, the “Utilities”) filed an application with the Michigan Public Service 
Commission (“MPSC”) seeking an order initiating an investigation into the rules and 
regulations governing customer participation in ARCs and a determination regarding 
necessary licensing requirements and appropriate rules and regulations related to 
ARCs.  The Utilities raised several concerns: 
 

1. Discrimination Concern:  ARCs could create conflicts with existing demand 
response programs and have unintentional detrimental financial 
consequences for non-participating retail customers;  

 
2. Planning Concern: ARCs could jeopardize an Load Serving Entity’s ability 

to forecast energy and capacity requirements; and 
 
3. Forecasting Concern:  Under NERC Standards MOD-019-0 and MOD-

020-0, utilities must know their forecasts and amounts of interruptible 
demand and direct control management available to transmission operators 
and reliability coordinators.  Compliance with these NERC Standards 
necessitates state rules and regulations for ARCs. 

 
The MPSC agreed to open an investigation into the rules and regulations governing 
customer participation in ARCs.18  In addition, the MPSC restricted participation of 
Michigan retail customers in ARCS until further order of the MPSC.19  The Utilities’ 
request20 and the MPSC Order are attached to this filing.21 
 
  
 
 

                                                 
16 See Attachment A.   
17 See Attachment B. 
18 See Docket No. U-16020.   
19 In the Matter of the Joint Request to Initiate an Investigation of the Licensing Rules, and Regulations Needed to Address the Effect of the 
Participation of Michigan Retail Customers, including those Associated with Aggregators of Retail Customers, in a Regional Transmission 
Organization Wholesale Market, Order at 6, Case No. U-16020 (Mich. P.S.C. Sept. 29, 2009).   
20 See Attachment C.  
21 See Attachment D. 
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 c. Indiana  
 
On August 13, 2008, the Indiana Utility Regulatory Commission (“IURC”) denied an 
industrial group’s request to condition approval of participation in the Midwest ISO 
Ancillary Services Market (“ASM”) on the revision of electric tariffs to allow 
participation by retail customers in Midwest ISO’s demand response programs.   
 
IURC’s denial of the industrial group’s request prompted the IURC to commence an 
investigation into end-use customer participation in demand response programs 
offered by Midwest ISO and PJM Interconnection.  On February 25, 2009, the IURC 
expressly barred end-use customer participation in RTO demand response programs 
until further order, unless an end-use customer received IURC authorization to 
participate in such programs.  In so ordering, the IURC explained that they were 
maintaining the status quo in Indiana: “the legislature has not found that it is in the 
public interest to alter its traditional regulation of the relationship between retail 
power use and utilities.  In Indiana, which follows a more traditional cost-of-service 
model, [the Commission] exercise[s] broad oversight over retail sales and service.”22   
 
C. Utility Rates Cost and Reliability 
 
QUESTION 5: How would the participation of ARCs in Minnesota affect the 
price of electricity for retail and non-retail customers regulated by the 
Commission? 
 
The operation of ARCs in Minnesota may have unintended consequences to the price 
which retail customers pay for electricity.  If the commission does not act, an ARC 
located with Xcel Energy’s area and selling energy into the Midwest ISO market will 
be paid directly at the full market price by Xcel Energy’s customers. This could result 
in Xcel Energy’s customers paying for energy they did not use, and wholly subsidizing 
ARCs.   
 
For example, an ARC would be paid the full real time spot energy price (the 
“Locational Marginal Price” or “LMP”) for not to using a certain volume of energy.  
Xcel Energy will be charged the LMP for the energy that was not used. This cost 
would be invoiced through the MISO bill under the asset energy charge type because 
MISO will artificially increase Xcel Energy’s load volume. That increased cost would 
flow through the Fuel Clause Adjustment (“FCA”) to all retail customers.  
 
                                                 
22 In the Matter of the Commission’s Investigation into any and all Matters Related to Commission Approval of Participation by Indiana 
end-use Customers in Demand Response Programs Offered by the Midwest ISO and PJM Interconnection, Cause No. 43566, Order on 
Requests for Interim Relief at 2(I.U.R.C. Feb. 25, 2009) (quoting In re Verified Join Petition of Duke energy Indiana, Inc. et al., 
Cause No. 43426 Phase I Order at 18 (I.R.U.C. Aug. 13, 2008).       
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The Company provides service at cost based, regulated rates, and we are required to 
offer our native load resources into the Midwest ISO energy market in a manner that 
reserves the least cost resources for native load customers.  An ARC could be under 
no such restriction.  The ARC would profit, and the Company’s customers would pay 
higher energy costs through the FCA.   
 
If an ARC did not participate in the energy market, and only participated in the 
capacity market (planning reserves) under Module E to the Midwest ISO Tariff, then 
the Company would be required to purchase the capacity the ARC sells. The ARC 
could sell this capacity back to the Company, or to a different load serving entity in 
the MISO footprint. In this example, the Company would be required to procure 
more planning reserves than it needs to reliably serve the load, thereby shifting the 
cost impact to the Company and its customers.  The Company provides an example 
of the potential impact on the Company and its customers in its response to Question 
10. 
 
If the Commission allows Minnesota ARCs to participate in MISO’s Energy and 
Operating Reserve Market, the Commission should set a Marginal Foregone Retail 
Rate (“MFRR”)—a proxy for the price that retail customers would have paid under a 
company’s tariff for the energy they did not consumer and for which the ARC 
received compensation from Midwest ISO—to ensure that the Minnesota utilities and 
customers are not harmed by the ARCs action.  Setting an MFRR that appropriately 
balances the interests of the Company's customers and the obligation to supply ARC 
sales will be a difficult and complicated process. 
 
Alternatively, if the Commission were to allow ARCs to operate in Minnesota, it will 
be necessary to substantially modify the rate design and pricing in the Company’s 
current interruptible tariffs to price services to customers who elect to participate in 
ARCs so those customers are not able to leverage the difference between short term 
energy market rates and cost-based regulated rates to the disadvantage of other non-
participant customers.  
 
QUESTION 6: How would the participation of ARCs in Minnesota affect utilities 
and customers of utilities that are not regulated by the Commission? 
 
The Company will not comment on how the participation of ARCs in Minnesota 
might affect the cooperative or municipal utilities in Minnesota.  However, operation 
by ARCs in Minnesota would likely affect services not regulated by the Commission.  
Because the Company and NSPW operate an integrated system (the “NSP System”) 
in five states, the costs associated with ARC participation in Minnesota would be 
allocated partially to Xcel Energy customers in other states.   
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QUESTION 7: MISO proposed revisions to its Tariff filed on October 2, 2009. 
Do these proposed revisions provide adequate compensation in the event 
ARCs are allowed to operate in Minnesota? 
 
The adequacy of the Midwest ISO’s proposed Tariff provisions depends on 
Commission action and policy.  The Commission should prohibit the operation of 
ARCs until it can fully evaluate the extent to which it wants ARCs to operate in 
Minnesota.  Once the evaluation is complete, if the Commission were to decide to 
allow ARCs to operate in Minnesota, the Commission will need to set an appropriate 
MFRR for the sale of demand response as Energy in MISO’s Energy and Operating 
Reserves Market.  The Commission should prohibit ARCs participation in Midwest 
ISO Module E, or develop a similar MFRR related to the sale of capacity.  Capacity is 
not settled through the Midwest ISO process and therefore is somewhat outside the 
scope of Midwest ISO’s October 2, 2009 Tariff filing.   
 
QUESTION 8: How would the participation of ARCs in Minnesota effect utility 
system reliability? 
 
Under the Midwest ISO Tariff, the Company is a Load Serving Entity (“LSE”) in the 
Energy and Operating Reserve Markets.  ARCs may create increased difficulty in 
forecasting load requirements in the Midwest ISO day-ahead markets since the LSEs 
will need information from the ARCs concerning the volume of demand response 
that they intend to offer into the market the following day.  LSEs need clear 
information to properly adjust their own load forecast or deploy its own demand 
response for the operating horizon.  Improper coordination could lead to an over 
scheduling of generation (and resulting Midwest ISO charges), overload or underload 
distribution systems, or even adverse power flows or transmission congestion.  
 
QUESTION 9:  How will system reliability be impacted in an ARC fails to 
provide the demand response it has bid into the market? 
 
Please see our response to Question 8.   
 
In addition, if an ARC fails to act, it may result in shedding of firm load in the Xcel 
Energy control area.  This is because an ARC can sell the demand response as 
emergency energy to be counted on in a capacity emergency and used just before 
shedding firm load. If this demand response is sold to Xcel Energy or another entity, 
and the load does not reduce in the emergency, then Xcel Energy may not have 
enough capacity to serve its firm customers.  The next step in the capacity emergency 
procedure is to shed firm load, so if the ARC does not respond when needed, Xcel 
Energy will shed firm load to keep the system reliable and in balance. 
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For example, assume a large retail customer offers 200 MW of capacity into the 
Midwest ISO market through an ARC for the next operating day.  MISO as the 
balancing athority assumes the customer will in fact interrupt its use and will not 
require generation to serve that 200 MW.  However, if the customer is unable (or 
unwilling) to actually interrupt during the actual operating day, the balancing authority 
may be short of capacity and operating reserves.  If the balancing authority (MISO) 
cannot acquire capacity and reserves to cover the extra 200 MW of retail demand, the 
balancing authority could be required under NERC reliability standards to load shed.  
MISO will then direct Xcel Energy to shed firm load.  The customers affected by the 
load shedding will likely not be the customer who failed to interrupt as promised. 
 
The Company’s existing retail tariffs include service requirements and non-
performance penalties that encourage interruptible customers to interrupt pursuant to 
their contractual and tariff requirements.  If the “rules of the road” are not 
constructed carefully, some of those protections may be lost in an ARC operating 
environment.  It is for this reason the Commission must carefully consider whether to 
allow ARCs to operate in Minnesota and, if so, what rules must be adopted to prevent 
abuses and harm to non-participant customers.  
 
QUESTION 10: How might ARCs impact the ability of utilities to obtain 
capacity savings from customers and the costs incurred to obtain these 
savings? 
 
The MISO ARC proposal could cause retail customers to pay higher capacity costs.  
This result would be caused by not recognizing that utility capacity requirements will 
be reduced by ARC capacity sales. 
 
This is illustrated in the following example of a Minnesota regulated utility with a 9000 
MW system peak and a 15 percent reserve margin.  This example requires a total 
10,350 MW capacity requirement (9000 MW x 1.15), which retail customers support 
through traditional embedded cost rates. 
 
An ARC that registers 300 MW of load as capacity in the MISO market under Module 
E can actually sell 345 MW of capacity (300 MW plus the 15 percent reserve margin).   
The ARC can sell this capacity to any utility in the MISO wholesale market.  As part 
of this sale, the ARC certifies that the load will be off the system in an emergency, 
which would happen in system peaking conditions. In other words, the ARC certifies 
that the load will controlled on the peak day.  
 
However, the ARC transaction will reduce the Minnesota utility peak load by only 300 
MW, down to 8700 MW.  Although the resulting lower peak will reduce the 
Minnesota utility capacity requirement from 10,350 MW to 10,005 MW (8700 MW x 
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1.15), the utility must still maintain 345 MW of generation to supply an ARC sale to a 
different utility, because the retail customer is effectively reselling the Company’s 
capacity through the ARC. 
 
The ARC may argue that because its customer has already paid for that 345 MW of 
capacity through average cost retail rates, the customer owns that capacity and is 
entitled to sell it in the MISO market to the highest bidder.   However, this argument 
ignores the fact that the Minnesota retail utility and its non-participant retail 
customers will continue their full cost responsibility for the peaking capacity no longer 
required as a result of the 345 MW ARC sale. 
 
When ARC capacity is sold to another retail jurisdiction, the Minnesota customers 
that supply the capacity would not be adequately compensated because there is no 
recovery mechanism in the MISO market for the extra 345 MW of physical capacity.  
This capacity cost is spread over all customers and is not specifically assigned to ARC 
participants.   
 
The Company does not support this potential subsidy from retail customers to ARCs 
and the customers they represent.  The Company notes that the Commission would 
be unable to regulate this cost if they allow ARCs to participate in MISO’s resource 
adequacy construct (Module E). Therefore, the Company recommends that the 
Commission prohibit ARC participation in the MISO Module E Resource Adequacy 
construct.  
 
In any event, this example again shows the complexities that will be introduced by 
ARCs, and the potential for cost shifts to non-participant customers if the “rules of 
the road” are not established in advance.  It will take time to understand the 
complexities, and conduct the rulemakings necessary to establish appropriate 
requirements for ARC participation in Minnesota.  The Commission should thus 
prohibit operation of ARCs at this time and determine whether additional discussion 
of these issues is merited at this time. 
 
QUESTION 11: How will the participation of ARCs in Minnesota affect the 
operation of existing and future capacity savings programs, including 
interruptible and “buy back” programs? 
 
Historically, demand response initiatives in Minnesota have been developed, 
implemented, and managed by LSEs for the purpose of minimizing power supply 
costs for the benefit of their retail rate payers.  These demand response programs 
were developed pursuant to the terms and conditions of retail tariffs approved by the 
Commission.  The state-authorized demand response programs: (1) help reduce the 
need for, and therefore cost of, planning and operating reserves;  (2) ensure the 
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integrity of Minnesota's integrated resource planning regime; and (3) help meet state-
established demand response goals; 
 
The Midwest ISO’s proposed ARC Tariff raises substantial questions about the 
interplay and effects of Midwest ISO wholesale ARC programs which would be 
largely duplicate the Company's existing retail demand response infrastructure, and 
the consequent impact of ARCs costs to non-participant retail customers.  The 
Company is concerned about the impact that Midwest ISO’s proposed ARC program 
will have on the Company’s demand response programs in Minnesota, as more fully 
discussed below.   
 
The Midwest ISO region includes states where electric utility service has been 
unbundled and where retail competition has been introduced, as well as states, like 
Minnesota, where electric utility service remains fully integrated and where traditional 
cost-based regulation remains.  In Minnesota, utilities are subject both to extensive 
state-mandated integrated resource planning processes and some of the most 
aggressive demand response requirements anywhere in the United States.   
 
Xcel Energy currently offers demand response programs to all customer classes.  We 
have 346,000 residential and 14,750 small business customers enrolled in Saver’s 
Switch.  In addition, we have 2800 small business and commercial and industrial 
customers participating on interruptible tariffs.  We continue to grow these programs 
as needed to meet peak load relief requirements.  The NSP Companies have 
developed an extremely robust demand response program that provides more than 
1000 MW of system peak load control (more than 10% of the NSP System total 
requirements load).23   
 
These retail programs demand response are subject to comprehensive state regulatory 
review and cost-effectiveness analysis.  All customers benefit by mitigating peak load 
conditions, lowering capacity requirements (and associated costs) and responding to 
system emergencies, while still supporting a least-cost retail rate regime and the 
integrated resource planning policies.  In particular, the customers who participate in 
the retail demand response programs receive more than $80 million per year in rate 
discounts or credits, which is a cost avoided capacity and is include in the rates paid 
by all customers.  This retail market demand response benefits the entire Midwest 
ISO footprint by mitigating peak load conditions for the entire Midwest ISO system 
and by providing a source of load reduction that can be used to system emergencies.  
 
The NSP Companies demand response program is not only large, it is robust and 
reliable and has gone through numerous refinements and continued expansion over 
                                                 
23  Information about the NSP Companies demand response and conservation programs in the five state region is 
available at the Xcel Energy web site (www.xcelenergy.com). 
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the past 30 years.  During Midwest ISO’s peak in 2006, more than 100% of the NSP 
Companies’ requested (dispatched) demand response was obtained, providing benefits 
to Xcel Energy’s retail customers (its intended purpose).  However, implementation 
of the Company’s demand response programs also benefited the Midwest ISO region 
by lowering reserve requirements and energy prices.   
 
The NSP Companies have already fully developed the potential demand response 
from its customers.  The introduction of third party ARCs could negatively impact a 
portion (perhaps a large portion) of the Company’s existing demand response 
program customer base, thereby rendering the remaining base much less cost-
effective.  Furthermore, the NSP Companies also reflect the impact of deployment of 
their demand response programs in their system load bids in the Midwest ISO energy 
and ancillary service markets, as well as the Midwest ISO’s resource adequacy 
construct.    
 
Fundamentally, the Company is concerned that ARCs may lead to:  (1) negative 
impacts to existing robust retail demand response programs; and (2) replacement of 
those programs by ARCs that may be smaller or less cost-effective.  The Company is 
also concerned that the NSP ratepayers could end up paying twice for the same 
demand response and that many benefits could go to other entities in the Midwest 
ISO footprint.  Xcel Energy believes that participation by its customers in both the 
Company’s retail demand response programs and Midwest ISO wholesale ARC 
program raises serious economic concerns.  Customers participating in both programs 
could receive double compensation for volunteering to curtail their demand, which 
would artificially increase the cost of service for all other customers; whether it is 
within or across classes is unimportant.24  The potential for double-counting of 
demand resources and double-payment to customers calls into question whether 
participating in both the Company’s demand response program and wholesale ARC 
programs would be in all customers’ best interest.25  Thus, it is the Company’s 
recommendation to prohibit ARCs at this time. 
 
QUESTION 12: If ARCs are allowed to operate in Minnesota, how would this 
affect Day-Ahead and Real-Time bids in the MISO Day 2 (energy) market and 
the Ancillary Services Markets? 
 
ARCs operation in Minnesota would not affect the Company’s bids and offers into 
MISO’s Day-Ahead and Real-Time market.  Because the Company would not know 
about ARC’s bids and offers, the Company would not be able to take into account the 
ARCs actions when bidding into the MISO market.  Because of this, ARC 
participation in Minnesota will not be well coordinated with NSP System retail 
                                                 
24 Minn. Stat. § 216B.162 subd. 4(4); Minn. Stat. § 216B.03.   
25 Minn. Stat. § 216B.162 subd. 7.   
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ratepayers.  The NSP System will need to purchase the full amount of expected load 
irrespective of if load is controlled by an ARC.  This is likely an additional 
disadvantage that retail customers would face compared to the existing regime, where 
utilities’ DSM programs are well coordinated with our day-ahead and real-time bids.  
 
D. Utility DSM, Conservation, and Resource Planning Programs 
 
QUESTION 13: How might the participation of ARCs in Minnesota affect utility 
demand-side management and conservation improvement programs? 
 
As indicated in the response to Question 11, the participation of ARC’s in Minnesota 
might lower the level of participation in the utility based demand response program. 
Having customer choice in the Minnesota demand response market may cause 
customer confusion from competing programs with a variety of options.  Xcel 
Energy's demand response program has over 6250 participants from the small 
business, commercial and industrial classes.  Xcel Energy incurs certain fixed costs for 
systems and personnel to administer these programs.  In the event ARC’s are allowed 
to participate in Minnesota it is likely they will target large commercial and industrial 
customers, potentially luring those customers away from their current participation in 
Xcel Energy's demand response program.  The impact of removing these customers 
with large demand response resources would result in the allocation of Xcel Energy's 
unchanged fixed costs across fewer customers and significantly fewer MWs of 
demand response. 
 
Additionally, the Company is concerned that ARCs would impact the 
customer/Company relationship and make it difficult for the Company to secure CIP 
opportunities (of which the Company has invested a considerable amount to 
encourage conservation) and also create customer confusion and frustration resulting 
from two (or more) competing providers of DR programs 
 
QUESTION 14: How would the participation of ARCs in Minnesota affect 
utilities’ ability to meet the state’s statutory energy savings goal of 1.5 percent? 
 
Demand response programs are not strong contributors to energy savings goals. The 
purpose of energy efficiency programs are to reduce overall energy usage on our 
system.  The purpose of demand response is to reduce energy usage during peak 
periods (i.e., reduce capacity needs).  Our Resource Planning group relies on both 
energy savings and demand response to efficiently run our system.  Our current 
Minnesota Triennial DSM Plan includes both energy efficiency and demand response 
to meet external regulatory and internal resource planning requirements 
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QUESTION 15: If a utility had customers participating in an ARC, how would 
that utility need to adjust its resource and load planning?  What specific 
assumptions would need to be made as part of the planning process? 
 
If the Company’s customers participated in an ARC, the Company would have to take 
into account the uncertainty associated with the ARC in both its resource and load 
planning. The Company is still responsible for serving the load associated with an 
ARC, irrespective of if or when that load is controlled.  Because of that, both resource 
and load planning would have to plan as if the load was not and will not be 
controlled. As the ARCs are outside of the Company’s purview, the Company would 
have to reevaluate the planning process to fully understand the impact of ARC 
participation on the planning process and analysis.  Then, the Company would have 
to gross up the relevant inputs to the analysis to account for ARC participation.    
 
E. Potential Commission Actions 
 
QUESTION 16: Should the Commission prohibit demand response resources 
from retail customers of utilities that distribute more then 4 millions MWh in 
Minnesota from being into the wholesale market? 
 
Yes.  The Company believes that ARCs may have an impact on retail electric 
customers and that such “third-party” participants pose significant regulatory 
authority issues for the Commission and OES under Minnesota statutes.  Therefore, 
the Company recommends that the Commission issue an order prohibiting the 
participation of ARCs in the Minnesota state retail electric utility market, at least until 
the Commission can fully evaluate the extent to which it wants ARCs to operate in 
Minnesota, and then adopt new rules to regulate ARCs accordingly.    
 
QUESTION 17: Should the Commission allow demand response resources from 
retail customers of utilities that distribute less then 4 million MHh to be bid 
into the wholesale market? 
 
No.  The Commission should prohibit all operation of ARCs in Minnesota until the 
Commission can fully consider the issues raised by ARC operations and, if necessary, 
conduct rulemakings to regulate ARCs.    
 

CONCLUSION 
 
The Company appreciates the opportunity to provide comments and respectfully 
requests that the Commission take action to protect its regulatory jurisdiction and 
Minnesota ratepayers by promptly issuing an order prohibiting the operation of ARCs 
in Minnesota.   At a minimum, additional proceedings to determine whether to allow 
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ARCs to operate in Minnesota in addition to rulemakings or other proceedings would 
be necessary to appropriately regulate the operations of ARCs.  
 
Dated:  February 16, 2010 
 
 
Northern States Power Company, 
a Minnesota corporation 
 
BY:          /S/ 
 _________________________ 

ALLEN D. KRUG 
MANAGING DIRECTOR 
REGULATORY ADMINISTRATION 
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PUBLIC SERVICE COMMISSION 
 

STATE OF NORTH DAKOTA 
 
Northern States Power Company  Case No. PU-10-___ 
Petition Requesting Commission Action on 
Operation of Aggregators of Retail Customers  
 

ORDER 
 
 On March 1, 2010, Northern States Power Company, a Minnesota 
corporation (“Xcel Energy” or "the Company") filed a letter with the Commission 
requesting that the Commission take action with respect to the possible operation 
of Aggregators of Retail Customers (“ARCs”) in North Dakota.  The Commission 
is considering whether it should take action to prohibit or regulate the operation 
of ARCs under North Dakota Century Code Title 49, et seq.  
 
1. Prior Commission Rulings 
 
 The Company is a transmission-owning member of the Midwest 
Independent Transmission System Operator (“MISO” or “Midwest ISO”) regional 
transmission organization ("RTO").  The Commission previously approved the 
transfer of functional control of the Company's transmission system to the 
Midwest ISO in 2002,1 and approved the accounting for certain costs and 
revenues under the Midwest ISO "Day 2" energy market in 20052 and the 
Midwest ISO Ancillary Services Markets ("ASM") as part of resolution of the 
Company's 2008 general rate case.3 
 
 In each of the Commission's prior proceeding regarding the Company's 
participation in the Midwest ISO RTO under the MISO Tariff on file with the 
Federal Energy Regulatory Commission ("FERC"), the Company's applications 
emphasized that the evolutionary change at the wholesale market level would not 
change the nature of retail service to the Company's customers in North Dakota: 
the Company would continue to use its own transmission system and generation 
resources (plus purchased transmission services and purchase energy 
resources) to serve the electric service needs of customers within the Company's 
exclusive retail service territory.     

 
1  Northern States Power Company, Transfer of Control of Transmission Facilities to 
Midwest ISO, Case No. PU-400-00-91 et al, Order dated January 31, 2002. 
2  Northern States Power Company, Cost of Fuel Adjustment Clause Tariff, Case No PU-
05-147 et al., Interim Order dated April 6, 2005. 
3  Northern States Power Company, Petition for Approval of Proposed Accounting to 
Recovery Costs and Pass-Through Revenues Related to MISO Ancillary Services Market,  Case 
No. PU-09-016.  The Commission granted the Notice of Withdrawal filed by the Company on 
February 18, 2009, by order dated March 2, 2009. 
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2. FERC Orders No. 719, 719-A, and 719-B 
 
 On October 17, 2008, the FERC issued Order No. 719, which amended 
FERC’s regulations to improve the operation of organized wholesale electric 
power markets, such as the Midwest ISO regional energy and ancillary services 
market.  In particular, Order No. 719 focused on the following areas:  (1) the role 
of demand response in organized markets and greater use of market prices to 
elicit demand response during periods of operating reserve shortage; (2) 
increasing opportunities for long-term power contracting; (3) strengthening 
market monitoring; and (4) enhancing the responsiveness of regional 
transmission organizations (“RTOs”) to customers and other stakeholders.  Order 
No. 719 directed RTOs, like MISO, to modify their tariffs or demonstrate that their 
existing tariff and market design satisfied the requirements of Order No. 719.  
FERC required RTOs to make a compliance filing within six months of the date 
Order No. 719 was published in the Federal Register.   
 

Various stakeholders made timely requests for rehearing or for clarification 
of Order No. 719.  In response, FERC issued Order No. 719-A on July 16, 2009, 
which generally affirmed Order No. 719’s provisions related to ARCs, and made 
two additional ARC-related requirements:  RTOs  were required to submit 
compliance filings on the use of a threshold for distinguishing small utilities and 
on the sharing of ARC registration-related information with affected load serving 
utilities. 
 

On December 17, 2009, FERC issued Order No. 719-B.  Order 719-B 
denied rehearing certain aspects of Order No. 719-A, but provided further 
clarification to certain portions of Orders No. 719 and 719-A 
 

FERC required Midwest ISO to modify its Tariff to allow ARCs to provide 
direct services to retail customers within the 15 state Midwest ISO region, 
including North Dakota.  The Midwest ISO's compliance filings to Order No. 719-
A et al. have been submitted to FERC, and are pending approval.  The proposed 
Tariff changes would allow ARCs to potentially begin operating in North Dakota 
as early as June 1, 2010.  However, as discussed in more detail below, FERC 
has also consistently explained that ARCs may be prohibited or regulated by 
individual states if the applicable state regulatory authority takes specific action.  
The proposed Midwest ISO Tariff provisions retain this authority.   
 
3. Orders No. 719, 719-A, and 719-B Give the Commission Power to 

Determine Whether ARCs can Operate in its Jurisdiction 
 

 Under Orders No. 719, 719-A, and 719-B, FERC amended its rules to 
allow ARCs to bid demand response resources from retail customers into the 
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Midwest ISO’s wholesale regional energy or ancillary services market, unless the 
relevant electric retail regulatory authority—such as the Commission—prohibits 
such action.  As such, unless the Commission prohibits the operation of ARCs in 
North Dakota prior to June 1, 2010, ARCs could begin providing services to retail 
end use customers of certain utilities in North Dakota on that date, in particular 
customers of the Company.     
   

1.  The final ARC rule, 18 C.F.R. § 35.28(g)(1)(iii), is divided into four 
subparts.   Two subparts relate to ARCs that aggregate the demand 
response for customers of utilities that distributed 4 million megawatt-
hours (“MWh”) or less in the previous fiscal year.  For these utilities, ARCs 
can only aggregate demand response for customers, if the relevant 
regulatory authority permits such action.   

 
The other two subparts provide rules for ARCs that aggregate the demand 

response for customers of utilities that distributed more than 4 million MWh last 
fiscal year:   
 

1. Each FERC-approved …regional transmission organization must 
accept bids from an ARC that aggregate more than 4 million MWh in 
the previous fiscal year. 

 
2. A…regional transmission organization must not accept bids from an 

ARC that aggregates the demand response of the customers of utilities 
that distributed more than 4 million MWh in the previous fiscal year, 
where the relevant electric retail regulatory authority prohibits 
such customers’ demand response to be bid into organized 
markets by an ARC. 

 
 The Company's petition indicated that it distributed more than 4 million 
MWh in 2009 in its three state service area (eastern North Dakota, eastern South 
Dakota and Minnesota). 
 

In Order 719-A, FERC explained that the ARC rule did not determine or 
restrict state commission action:   

 
The Final Rule also does not make findings about retail customers’ 
eligibility, under state or local laws, to bid demand response into the 
organized markets, either independently or through an ARC.  
[FERC] also does not intend to make findings as to whether ARCs 
may do business under state or local laws, or whether ARCs’s 
contracts with their retail customers are subject to state and local 
law.  Nothing in the Final Rule authorizes a retail customer to 
violate existing state laws or regulations or contract rights.  In that 
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regard, we leave it to the appropriate state or local authorities to set 
and enforce their own requirements. 

 
The ARC rule does not require regulatory authorities to take any specific action 
regarding ARCs, but if the a regulatory authority decides to preclude ARCs, “their 
decisions or policy should be clear and explicit so that the RTO or ISO is not 
tasked with interpreting ambiguities.”   
 
4. The Commission Has Jurisdiction to Prohibit ARCs  
 

North Dakota Century Code section 49-02-01 gives the Commission 
general jurisdiction over electric utilities “engaged in the generation and 
distribution of light, heat, or power” and “[a]ll other public utilities engaged in 
business in this state or in any county, city, township, or other political 
subdivision of this state.”  A public utility is “any association, person, firm, 
corporation, limited liability company, or agency engaged or employed in any 
business enumerated in this title.”  N.D. Cent. Code § 49-01-01(3).  Because 
ARCs would engage in a part of the provision of power, the Commission has 
general jurisdiction over their operation.   

 
The operation of ARCs may be contrary to North Dakota Century Code 

Title 49 and related administrative code.  Under 69-09-02-15, for example, 
“[e]lectric service furnished by a public utility under established rate schedules 
shall not be resold or submetered by a customer unless the rate schedule under 
which the customer receives service specifically so provides.”  ARCs aggregating 
the demand response of retail customers and reselling it into the MISO market 
may be contrary to this rule.  In addition, the operation of ARCs may negatively 
impact system planning and reliability in contravention of traditional goals of the 
Commission's public utility regulation. 
 

Order 
 
The Commission orders: 
 

1.  The Commission has jurisdiction over the operation of ARCs in the State 
of North Dakota. 
 

2. ARCs are prohibited from operating in the State of North Dakota until 
further notice.   
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