STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

Public Service Commission Case No. PU-10-128
Public Utilities - Siting
Rulemaking

STATEMENT ON REGULATORY ANALYSIS, SMALL ENTITY ANALYSIS
AND TAKINGS ASSESSMENT

The Commission is proposing amendments to North Dakota Administrative Code
section 69 06-03-01 to clarify that requests to shorten the waiting period for filing
a siting application must be in writing, and to remove language allowing Letters of
Intent to be filed solely for the purpose of requesting a jurisdictional
determination. Parties would instead file requests for jurisdictional
determinations separate from letters of intent with better-specified filing and
content requirements proposed in new Chapter 69-06-02.1.

The Commission is also proposing an amendment to North Dakota
Administrative Code section 69-06-04-02 changing “approved” to “otherwise
determined” to clarify that the Commission can designate a transmission facility
corridor less than one mile wide or greater than six miles wide, even if the
applicant does not request it.

Regulatory Analysis

N.D.C.C. § 28-32-08 requires an agency to prepare a regulatory analysis if the
rule is expected to have an impact on the regulated community in excess of fifty
thousand dollars. The law provides, in part:

2. The regulatory analysis must contain:

a. A description of the classes of persons who probably will be
affected by the proposed rule, including classes that will bear
the costs of the proposed rule and classes that will benefit
from the proposed rule;

b. A description of the probable impact, including economic
impact, of the proposed rule;

c. The probable costs to the agency of the implementation and
enforcement of the proposed rule and any anticipated effect
on state revenues; and
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d. A description of any alternative methods for achieving the
purpose of the proposed rule that were seriously considered
by the agency and the reasons why the methods were
rejected in favor of the proposed rule.

The proposed rules would better codify filing requirements for seeking
jurisdictional determinations, which should save applicants and the agency time
and expense in processing applications. Therefore, the proposed rules are not
expected to have an impact on the regulated community in excess of fifty
thousand dollars and a regulatory analysis is not required. The other changes
are minor and should have no monetary impact on the regulated community.

Small Entity Requlatory Analysis

N.D.C.C. § 28-32-08.1 requires that before adoption of any proposed rule, the
adopting agency prepare a regulatory analysis in which the agency considers
options to minimize adverse impact on small entities. The law provides, in part:

2. ... The agency shall consider each of the following methods of
reducing impact of the proposed rule on small entities:

a. Establishment of less stringent compliance or reporting
requirements for small entities;

b. Establishment of less stringent schedules or deadlines for
compliance or reporting requirements for small entities;

c. Consolidation or simplification of compliance or reporting
requirements for small entities;

d. Establishment of performance standards for small entities to
replace design or operational standards required in the
proposed rule; and

e. Exemption of small entities from all or any part of the
requirements contained in the proposed rule.

The proposed rule changes are not expected to have an adverse effect on small
entities.

Takings Assessment

N.D.C.C. § 28-32-09 requires an entity to prepare a written assessment of the
constitutional takings implications of a proposed rule that may limit the use of
private real property. The law provides, in part:



1. ... The agency’'s assessment must:

a. Assess the likelihood that the proposed rule may result in a
taking or regulatory taking.

b. Clearly and specifically identify the purpose of the proposed
rule.

c. Explain why the proposed rule is necessary to substantially
advance that purpose and why no alternative action is
available that would achieve the agency's goals while
reducing the impact on private property owners.

d. Estimate the potential cost to the government if a court
determines that the proposed rule constitutes a taking or
regulatory taking.

e. ldentify the source of payment within the agency's budget for
any compensation that may be ordered.

f. Certify that the benefits of the proposed rule exceed the
estimated compensation costs.

Given that the proposed rules do not limit the use of private real property, a
written assessment of the constitutional takings is not required.
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