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Clerk of the District Court 
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Bismarck., ND 58502 

Re: 	PSC -./s Mitchell Feeds, Inc. and. Western Surety Company — 
Michael Aasen of al and American Federal Bank Intervenors 
C 	No. 08-20 I --CV-91 7 

Good iMorning: 

Enclosed please find for filing with the court the following documents: 

American. Federal Bank's Notice Of Motion. And .Motion For Surimiary Judgment 
For Dismissal. With. Prejudice Of Intervenor Farmers Complaint In Intervention; 

2, 	American Federal. Bank's Brief In Support Of -Motion For Summary Judgment 
For Dinssal With Pr.ejudce 	mien nor Farmers C.'„oinplaint In Interventoir, 

3. 	Affidavit of Service by Mail., 

Thank yoth 

True ,/A Kennedy 
TAK.:brcip 

Mom. A, Jeficoat-sacco (wienels) 
INfark 	wiencis) 

David L. 3 ,..)hnson (wiencls) 

Sharon Sugeant (\v/fmc -k) 

cienk::. Allen (wienels) 

Derrick: Braaten (w/eilels) 
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STATE f* NI( )121 -2.1I DAK()TA 	 DISTRICT COURT.  

COUNTY OF 
	

S(JUTIT 	 DISTRICT 

Public Service Commission.. 

.Petitioner, 	 ) 

vs,  

Mitchell feeds, Inc, 	 ) 
) 

and 

Western Surety Company 	 ) 
) 

1-Zespondimts, ) 
) 
) 

	

Aasen, Donald A.ckerson, Sheldon 	) 
Ackerson„ Lana Anderson d/b/a Northland 
Farms, 	 Busch dflUS I ) 
David U< h a ir 	Scott I.iazorenko, NDana 
Farms, Inc., Nathan Nearneyer, Steven 
Neameyer, Mitch Preskev, Paul Rohde, James 
Routledge, Bart Savelkoill dibla Savelkoul 
Farms, rvlike Schollmeyer, David Steeyes, 	) 
R(ibext. Sleeves,P mlTmat Wurgler Farms, 
Kelly Nkrurgler, 

) 
) 

and 

„American Federal Bank., 

Intervenors. 

(livil No. 08-201 I-CV-917 

PSC Case No, GE-11-51 

ANILRICA,N FEDERAL BANK'S 
NOTICE (1, F NIOTION AND Mit/HON 
FOR St VIMARN 7  ,ILDGNIENT FOR 
DISMISSAL WITH PIZEJUDICE 
INTFRVENOR FARMERS 
CON1PLAINT IN INTERVENTION 

TO: TILIE .ABOVE NAMED 'PARTIES AND THEIR. ATTORNEYS OF RECORD: 

Please take notice that intervenor. American Federal Bank, will brin on lb" -  hearing its 

Motion for Sunarnary Judgment dated Fl rn I I, .2U 12. before the Court. the Honorable Donald 

Pa n enoresidhig, an ho 9 °' day (:) -IT July 20P at 1 :30 o'ciock at the Iviorwri 



Courthouse in Mandan. NB. or as soon thereafter as the matter may be heard. 

American Federal Bank, by and through its undersigned counsel, hereby moves the. Couft 

-
1(.1r jui..micnt pursuant to Rule 56 of the North Dakota Rules of ti ViiProcedure, Oil the grounds 

that there is no genuine issue as to 	material he and that Intervenor American Federal Bank 

is entitled to a judgment against. the Intervenor Fanners as a matter of law. 	his Motion is based 

upoti a Brief in Support of Motion for Summary Judgment hed herewith and upon all other 

papers filed herein. 

Dated this 	da of 	 7,01-1 

TR.ACY „,\. KENN FTYY, ND 10570 ,1 
For: 	ZININFY 1;(11SIER„ 

Brermi -  l'inailci;..-110...'.riter Suite 200 
31(t0 South Columbia Road 

A:),. Box 13417 
Grand Forks. 	581?..08-3417 
tracykenniv:ii)northdakotalaw.net  

701 -772-8111/F; 701-772-7328 
Attorneys for Amer ican Federal Bank 



S . FA . 1: 	.1.10.1z,TH DAKOTA 	 DISTRK:T CA)URT 

BURLFIGF/ 	 SOUTH CENTRAL 	DISTRIrn .  

Public. Service Commission, 
Civil No, 08-201 I-CV-917 

Petitioner, 

) 	PS0 Case No. t3E-11-5 -1 

S. 

) 
Mitchell Feeds, Inc. 	 AMERICAN FEE/ERAL BANK'S 

) 	BRIEF IN SUPPORT OF IVIO'rION 
and 	 ) 	FOR 51 MN1ARY JUDGMENT FOR 

DISMISSAL, WITTI PREJUDICE OE 
Western Surety Company 	 INTERVF:AOR FARMERS 

COMPI-AINT IN INTERVTNTION 
Respondents,  

) 

) 
N.:Ed -lea] Aasei. Donald Aekerson., Sheldon 

iNckers..n -1., Lana Anderson d/b/a Northland 

1:3&1") Fzirms, Inc.. Busch Farins, Ine,„  
1 -.)eslaurierS, SCOU Larorenko, Manna I 

Farms, Inc„, Nathan Nearneyer, Steven 

Nrearneyer,.Miteh Preskey. Paul Rohde, James 
Z0titledge, Bart Sa'yelkoul dIbla Savelkoul 

Farms, Mike SO:wilt -never, David Sleeves, 

Robert Streves, Paul . .1 .-r0 	Wurgler ['anus.. 

Kel/y lurgier, 

and 

American Federal Bank, 

intervenors. 

INTRODUCTION 

Intervenor American Federal Bank's Motion for Summary Judgment must be granted 

(1) Farmers GIs defined below .) lact -,. standing to 'bring then -  deairatory judgment cUrn; 

(2) Farrn€n -s action is 1 -y<::tr,red by -the doctrines of res judic.'..ath and collateral estop pa„, (3) Thf-2: 



sunflowers and/or proceeds thereof of MiteIRA' Feeds, Inc,. ( -Mitehell Feeds") located In 

Tvli„nnesota are not part (if -the trust established in North Dakota; ( .. ,,(1) 'Farmers kr,Ave -.failed to 

exhaust their administrative remedies in North Dakota; and (5) Farmers have no interest in the 

inyentory of Mitchell ..Feeds, a roving grain buyer under .N,12“....'„,C, Chapter 60-0;,?.,,.1., 

BACKGROt.iND 

on April 14, 2011, the North Dakota Public'. Service Commission (PSC) initiated this 

action seeking to be appointed the trustee of Defendant Mitchell Feeds trust fund pursuant to 

(111.apter 60-021, Ivlitchell Feeds is a roving grain buyer, who as license-A under 

Chapter (i0-02.1. This Court found Mitchell Feeds insolvent and appointed the PSC 

trustee of the trust, \\le:sten -1 Sur J 	FoL'As' surety, was also joined. as ',A party. 

En order to protect its first priority security interest in the inventory of IVIitchell Feeds, 

American Federal intervened in the aetion and filed a claim with the. .1"SC, In addition, .1\/.1icheal 

Aasen, .Donald ..Ackerson„ Sheldon Ackerson., Lana „Anderson dlbia Northland Fanns ., B&.1) 

Farms, Inc., Busch Farms, Inc., David Deslauriers, Scotl, I...,azorenko„ Manna Farms., Inc., Nathan 

Nearneyer, Steven Nearneyer, .Mitch Preskey, Paul .Rohde, „lames Routledge„ .Bart -ayelkoul 

d/b/a Savelkoul Farms, 'Mike Sehollmeyer. -David Sleeves, Robert Sleeves., Paul Trout, Wurgler 

Farms and Kelly Wurg er (collectiv -ely referred -  to as "Fanners") intervened in this action and 

filed clainm with the PSC claiming that they sold sunflowers to Mitchell Feeds in 2008 andlor 

'2009 pursuant to contracts which had not been paid. 

Just prior to the. PSC initiating this action, on .April 6, 2006, the same Intervenor Farmers 

filed suit in Norman County, Minnesota, against Mitchell Feeds claiming breach of contract and 

replevy of the sunflowers held by Mitchell Feeds at its .flendrutp„ MN facility. American Federal 

intervened in that s -uit, seekin.p jt -idgment. against Mitchell Feeds pursuant to the security 



agreement between American 'Federal and 'Ivlitebellf:eeds, h also sought declaramry Juchlrnent 

that its first :priority security interest was superior to any claim the ,kir -niers made to the 

.,iiirillowers. 

American Federal niotioned for summary judgment in the Minnesota. case. The Farmers 

responded and simultaneously made a Motion for 11)eclaratory judp,inent„ Docket # 40, in this 

North 'Dakota action. 'The fartriers eventually moved to withdraw their Motion for Declaratory 

Judgment, which wasp-,ranted April 30, 2012, In the. meantime, a hearing was held on ,Aanerican 

Federal's 1 flotion. for suiritnat7 ;,/ judgrnent in the Min.nesota case, 

f;. artners served their (1.'..ornplaint in Intervention seeking declaratory judgment in this 

action on April 6, 2012, That Complaint in Intervention is the subject .rnatter of this Motion for 

Summary Judgment. 

On May 2. 2012, judgment was entered in the Minnesota case -,,„iiinting American. 

Federal's motion for summary judgment and declaring that ,Adnerican Federal :.---; first priority 

security interest was superior to any of Farmers eta has to Mitchell 'Feeds' sunflower in.ventory 

and/or proceeds thereof located. in :Minnesota. 

IJNIVISPUT.11.) MATERIAL FACTS  

1, On April 14, 2011, the PSC initiated this action sec•f‘rk -ing to be appointed trustee of the 

trust fund under Section 60-02.1-29 of the North Dakota Centur y' Code due to the insolvency of 

Mitchell Feeds, Inc,, a roving grain buyer, lic.ensed -under Chapter 60 -02,1 of the North Dakota 

Century Code, See Docket h -I- 11- 7, 

2, On May 10, 2011, this Court established Fehruar,,,  1, 2011 as the date of insolven.cy of 

Mitchell, appointed the PSC trustee of the trust fund, and joined \Afestern surety Company, 

Mitchell Feeds) surety, as a party. Docket rii 12. 



3. *Farmers intervened and submitted claims for unpaid grain contracts to the PSC. Di -..wket 

26. 

4, American Federal Bank also intervened to protect it first priority lien in certain assets of 

MiLehell Feeds located in Minnesota, Docket If 25. 

5. On April 6, 201.2, nearly one year after they intervened, the Farmers filed a Complaint 

seeking decItn-a.to.ry judt!,.ment, Dc.)cket#60,. 

6. American -Federal Answered the Farmers' Complaint on April 25, 2012. Docket F 66. 

The PSC did not answer the: Farmers' Complaint, 

7, On .April 6, 2011 eight days poor to initiation of this action, Farmers filed a suit in the 

State of .Minnesota against Mitchell Feeds.. Inc, and 'Mitchell Farms, inc. (hereafter referred to as 

the -Minnesota rase"). See Norman county, MN Case 54-CV-11-112.„A copy of the Complaint. 

is attached hereto as "Exhibit .4." The Farmers sought two causes of action, breach of contract 

and replevin. They sought possession of the sunflowers located in Flendrurn, MN and/or t me 

proceeds thereof be returned to the Farmers. 

8. .Arnerican 	intervened and filed a Complaint in Intervention in the Minnesota case 

seeking a determination that its first priority security interest in the sunflower inventory and/or 

proceeds thereof located in Norman County, Minnesota -was -superior -to.  any -ciai rn Farmers made. 

A copy of Arnerican 'Federal's Complaint in Intervention. in the Minnesota case is attached hereto 

as "Exhibit B." 

9. American Federal made a motion for summary judgment in the Minnesota case, and on 

May I„ 2 CO. 2, tn O k (1.iranting SUITIFWiTY Judgment ::1111.(1 Jui...Ignient in Favor of Intervenor 

American Federal Ba nk. was entered, with Judgment entered on May 2, 2012. A copy of the 
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Judgment and (der Grantim :,  Sturirmtr -y Judgment and Jud ,,-4ment in Favor of Intervenor 

American Federal Bank is attached hereto as ".Exhibit C. 

10., The Judgment and Order in the Minnesota case made several findings that are relevant to 

this ease: ) there is no genuine issue of .rnaterial fact; (2) that the Farmers transferred title and 

olAmership in the sunflowers to Mitchell Feeds and are barred. from bringing an action ibm 

possession of the sunflowers and/or proceeds; (3) that the Farmers have no lien, consensual, 

s ta tutory , or  otherwise, in the sunflowers or the proceeds thereof; (4) that Americ.an Federal has a 

perfected first priority security interest in the sunflowers and proceeds thereof of Ni itehell Feeds: 

and (. 5) that American Federal 's -first priority security interest is superior to any interest the 

Farmers' claim,. 

LAW .AND ARC; 

The -Farmers seek declaratory judg -ment from this Court declaring that the sunflowers and. 

proceeds are part of the statutory trust fund and that the trust thud cannot be dcleated or 

diminished by American .Federal's first priority lien. Chapter .12-23 of the North Dakota Century 

Code provides for declaratory jti.dgment in certain situations, however, this is not one of them. 

'File Farmers are not entitled to the relief they seek for several reasons, including that. (I) Farmers 

lack standing to bring- their deckiratory judgment claim; Farmers action is barred b the 

doctrines of res judicata and collateral estoppel; (3) The sunflowers and/or proceeds thereof of 

Mitchell Feeds located in Minnesota are not part of the trust established „in North Dakota; (4) 

Farmers have failed to exhaust their administrative remedies in North Dakota; and (5) The 

Farmers have no interest in the inventory of Mitchell Feeds, a roving grain buyer under N,D,C.(.7.. 

Chapter 60-02.1.. 

5, 



1. 	THE FARM FIS ARE PR (..)11 IIITE.D 14Tt 	BRI NC IN tr; AN A CTI ON FOR 
DIJ:11..:.NRA TOR Y .  ,TUD GMENT C A USE THEY I., 	ST ANI.IIN G 

Farmers allege they :ire beneficiaries of the trust established h this Court over the asset 

.Mitchell Feeds, See Complaira, if 48, The PSC has failed to Answer Farmers Complaint of 

attempt to exercise any rights or interest in the grain or the proceeds thereof, 

As set forth below, as beneficiaries of the •trust, the 'Farmers lack standing to bring their. 

claim for declaritory jud.2.,rne.nt, as only .  the trustee ran bring such a claim, In addition ., 

statutesr mine tile trust do not pint Farmersi private right of. action. 

Ensctring that a party has the. requisite standing to make a claim is a question that must be 

satisfied from the 	 is beginning of litigAtion. It is only hm iparty demonstrates they 

stan ,ding in a dispute th',,rit a court may dec.'..id.e the merits at i diSpUtC, /lc/ire 	Chapman 

Chaplin-in, RC, :2010 ND 167, 4i, 11, 788 N,W.2d. 744, INVithout proper standing limitations, 

c ourts would be called alma  to decide purely abstract questions., and as an aspect of i  us ti cia bi lity, 

the standing requirement focuses on whether plaintiffs have alleged such a personal stake in the 

outcome of a controversy to justify a court's exercise of remedial powers on their b, -;half. -  

Kjolsrad ..41Kli Management Corp, 2003 ND 1441,11 13. 669 N,V,,, ,2d 82, 

The North Dakota Supreme Court established a two-prong test in order to determine 

whether a litigrint has demonstrated such a personal sLike in the dispute to justify Os court's 

powers to decide its merits, „Ackre at 2010 ND 167, II, First, the lifigant must demonstrate 

that they have suffered an injury, or have been threatened of such which was the result of 

putatively illegal action. Id. Second, the court must find that the asserted harm cannot boa 

general grievance shared •by a larg,e class of citizens, Id, Instead, the litigant must assert his' 

own frgal rights and interests, md not those at thud parties, Id (en -lc:Mask ad Cd) 

ii 



. Farmers May ilave Suffered An !pion,. 

lithe allegations made in their Complaint in 'intervention t hat. Farmers were not paid for 

sumflower sale contracts with Niitchell Feeds - are true,. for purposes of 	rnot ion only, 

","-sonerican Federal concedes that Farmers suffered an injury. See Docket 40 
	

25-26 :28-30, 

However, they lack standing to bring their declaratory iudgmer t acti.on because they cannot meet 

the second prong required for standing, 

B. Farmers Do Not Have a 'Private Rialit of Actin :.11.1d Can -not Assert 141,:galliighLii, 
and Interests on Behalf of the .PSc .  

The second prong of "the standing requirement Ioeuses upon ,..../bether the plaintiff has 

alle,g:ed such a. personal stake in the outcome of thc •::.(-)ntrove.rsy as to justily exercise of the: 

court ̀ S rerne/Cial po‘vers on his behalf," State v. l'arpenter, 301 N,W.2d 106, -107 (N.D. 1g80), 

[he Farrners are attempting to marshail assets : n behalf of the trust established by this ..,ourt, 

That is the function oh -the PSC as trustee, see N..D 60-02,1-34.. and Farmers do not have 

standing to bring such an action on behalf' ol the PSC 

I_ As beneficiaries, Farmers do not have a right to bring action on behalf of 
the trust 

As beneficiaries of the trust. Farmers lack standing to bring a suit on behalf of the II ust, 

Where North Dakota tai s silent on issues involvin:it trusts, it has looked to the Restatement of 

Trusts, See North Daliolit Public Service Comm 'n l'alley Farmers Bean Ass 'n, 365 N. \\I:2A 

5 2 8, :536 a\l„D„ 1985), In general, beneficiaries to a trust are not allowed to bring an action 

against a third party on behalf of the trust, Res,atem .nt (Second) of Trusts 2810) (1959) .  

In international Assn. of Fire hghters, Local 2665 r. city  	Clayton. certain 

firefighters 	police officers ;:icting as beneficitrics 	pensimi phm, brought an 

against tile City of Clayton for an accountirv,:i ()I contributions foll(r‘vin,!: ,  a tax ievy, 320 l',3d 



849, 8I 	Eh Cu. 2003), tin a peal. the highth Circuit stated that ( -)1rdinarily a beneficiary 

eanriot even assert a claim of the trust in equity," id. l'hat court ultimately held that ltlhe 

trustees of the pension plan could possibly bring an action against the City for failing to levy 

taxes for contribution to the plan, hut the fire fighterv, as bendiciaries, cannot bring the snit," 

Id. (emphasis added), 

The court held that "the lire righters have no standing to bring this action for damages 

because only the pension plan i anyone, has possibly suffered actionable Iniuty.' kL emphasis 

added), In sielern-iining, that the Restatement of Trusts permits only the trustee to bring an action 

on behalf of a trust, the court staled, lilt follows Corn these general priilciples that a beneficiary 

has 	a limited ability to release a trust's claims against third parties," Rieke. r_irmco. 

F,:id 720, 724 (8th Cir. 1996). 

I he Fight Circuit elaborated on the issue in .117itzman v. Gross, which involved a trust 

beneficiary"\h() tiled a lawsuit 'against the trustee's law firm, alleging breacl of trust, 

rnalpractiee„ and various other claims, jilitznum v. Gross, 148 .1.;,3d 988, 989 t8th 	1 '.1.)98 .), 

I he trustee had hired the law firm to counsel him in his capacity as trustee, 	at 990. The 

appellants argued that the law firm aided and abetted the appellee's breach of trust. Id 

.11mYever the court noted that "[it is a well established rule in -Mirwesota that an attorney is 

liable for professional malpractice 'only to a person with whom the attorney has an attorney-

client relationship, —  Id. (citing, Goldberger v. Kaplan, Strangis & Kaplan, 5.34 N,W,2d. 

734. 7.38 (Minn, (1.7t, App, I 9(..)5)), Siciilarly, the court noted that "a beneficiary canna bring an 

action at law in a trust's stead against a third party tor torts or other wrongs," id. "The Farmers 

are attempting, to bring their declaratory ludgment claim on behalf of the trust, thus.. they do not 

sum.ding, ',In their dectAratory judgment action should h disrinsw.d. 

$ 



2. The Farmers have no private right of action under NM.,C,C. Chapter 
60-02,1 

Because of -,he statutory pmcedures set forth in NDCC, Chapter 60-02,1, the .Frmers 

only a V en U.0 of relief re,<EY,ari.lin€: ,.. the -trust is through the .PS(1..'.. ,A.s . tru.:.-H;tee u the North Dakota tr -ust, 

the commission has power to prosecute or cornpromise clairrts; 

Upon its appointment, the commission shall rnarshall all of the trust fund assets. 
The commission. may maintain suits in the name t:r1 the state of. North Dakota for 
the benefit of all receiptliolders against the licensee's bonds, insurers of grain, any 
person who may have converted mm nmL and any person who utay have 
received preferential treatment by being paid by the insolvent licensee after the 
first default. 

§ 	 declaratory judginen.t claim against. American Federal does not 

meet the definition of any of the suit :s which the PSC is ci yen authority to maintain in order to 

marshall assets. Moreover, the PSC.' has not shown any interest in the matter of priority in the 

sunflower inventory or piOCeedS thereof of Mitchell Feeds and tailed to even answer the 

Farmers' (...":orriplaint in In.tervention, 

the Farmers are seeking to have the Court make declarations pursuant to Chapter 60-02_1 

oI the North Dak()ta. (2..entttry Code,. HosArever, (Thapter 604f2,.1 vroyides .16r I stanzttory 

procedure to be followed by t is PSC, It 11nT05'ir1eI no private riaht of action to the Farmers: 

No receipt:holder has a separate claim .for relief upon anyin.solvent licensee's 
bi ...MILL nor for irIS Ur ar m Fier a 	rr t fsnv nors-, ,1 ,-(wyertino 	wir lolinst am , 	. 	. 	 , 	 : 	 . 

other receiptholder, except through the: trustee, tifilet ,;s„ upon demand of five or 
nlore receiptholders„ the commission fails or refuses to apply for its own 
appointment or unless the district court denies the application. This chapter does 
not prohibit any receiptholder, either individually or in conjunction with other 
receiptholders„ from .pursuing concurrently any other -remedy against the person or 
property of the licensee, 

N 	60-02,1 -33:. s&m ats:o 	 § N.)-02.1-03 tItie duties imposed and the .powers 

conferred by this chapter devcdve upon C.he ct -..linmissiony. The Farmers must wart tbr the PSC to 

9 



complete the statutory procedure preset -Med 	 (..ltapter 60-0:2_1 , 	PSC has not. cn 

determined lrich Farmers, if any, are valid "claima -nts" under 1\lorth Liakota. law.. as is required 

in its report_ See DC. C. § 60-02 1-37(1) rconunission shall tile with the court a report 

showing, he amount and validity of each claim"). Nor can the PSC pursue Anierican Federal 

because it is not one Of the parties which Chapter 60402 1 allows the PSC to ffsue claims 

against, such the hirmers liave no private right of ac„tion to seek a declaratciry judg.ment, 

3. The Farmers have no private right of action under -Minnesota law 

.1\Ainnes(4a la‘v provides the statutory procedure go's/unit -1g claims ac tinst :2;rain bliyerS 

Minnes(yl.a„ the 'Min.riesota Grain Buyers .Act" ("Act") codified at MSA. 	223,15 to 22.3,19, 

:223,15, 'Under the Act, a "grain buyer"N defined as "Ii person  wa purc hases grain for 

 the purpose of reselling the grain or products made from the grain, with the exception of a person 

who purehi.se.s seed grain for crop ;production ot who .purchases grain as feed for .  the. person's 

ONVII ivestock.," .M,S.A., § 22116(. 5), "Grain" includes "oilseed in an .unprocessed forrn, - -which 

would include sunflowers such as those sold to Mitchell 'Feeds by the 'Farmers in this case, 

§ 223,16(4)„ The Intervenor Farmers in this case are "producer" as defined by the Act 

because they are the “person [s .] who grow grain on land [they] owned or leased." IM,S,A, 

223,1601), 

The. Act is enfOrced by the Minnesota Commissioner of At,triculture ("commissioner"), 

with the, assistance of the Minnesota Attorney General, MSA. § :223 :2 There is no private 

right of action in Minnesota by a producer such as 'Farmers against a grain buyer, except by 

rnakims! a claim with the commissioner: 

A producer claiming to be damaged by a breach of a contract. for the purchase of 
eta ii by a licensed 12.:rn buyer -1. - nn tile a written claini -with the commissioner, 

10 



The claim must state the .facts constituting the claim, The claim must be filed 
with the commissioner within 180 days of the breach, 

223.17(7) governing producer bond and contract Cl aims). 

The Farmers in this case are attempting to sidestep rylinnesota's statutory procedure 

governing claims against a grain buyer M Minnesota by asking this Court to exercise its 

jurisdiction over the staillowers/proceeds of Mitchell Feeds at its .farility in 11.endrum, MN, 

nirrners are doing so simply because they failed to make claims in Minnesota within 180 days of 

an alleged breach. Farmers themselves admit that they contracted with Mitchell Feeds •.1br the 

their ')0081000 sunflower "'er 	See C ,--n—qa;nt < 	• , 	, 	 .  '3, 'Docket 40, Thus, in 

order for them to have timely made claims in Minnesota, they would have had to have been filed 

with the Minnesota commissioner within 180 days of the delivery of the grain, a time long 

expired before the commencement of the suits against Mitchell Feeds in 2011, 

1.11. THE FARMERS ARE 'PROHIBITED FROM BRINGING AN ACTION FOR 
DEC LA.R.,NT OR 11 0 G NT RECALL SE "THEY ARE BARRED B\ Tiff: 
Doc..T.R1NES jUDICA'FA AND COLLATERAL EsToPPEL 

Far- mer-s are barred under the cli.)etrines of res j -udicata (...alkla "claim preclusion") and 

coil-Iter-al estoppel(..a./k/',.i preclusion) from bringin.g this deelar,itory udgme.rrt -  a.ction 

because the claim ancl issues theA/ C al1 ,4.ng were already liti ,i,tated in the Tvlinnesot',I ca.se, 

The doctrines of rc.s judicata and collateral estoppel bar courts from relitigating 
claims and issues in order to promote the -finality of' judgments, which increases 
ettUnty, .avoitis multiple litigation,istefol delay and expense, and 

ultimately conserves jutlicial resources. 

Riverwood Commercial Park, L. LC. v. Standard Cid Cainpanv, 2007 ND 36. 41,1 13, 72 0  N. \V Id 

101 (emphasis added). 

The basic difference between clam n p.reclusio.n and issue preclusion is 
sun ph put: claim preclusion applies to whole clims, whether litigated or 
not, whereas issue 1.n;....e11. -rsion applies to particular issues that. have been 

11 



contested and resolved. (1airri preclusion is broader in 	than issue 
preclusion as to the claims that come within its purview„ but narrower in 
scope as to the parties to whom the doctrine can be applied. While claim 
preclusion and issue preclusion 'advance the same basic. -Ari.neiple 	the 
peed for finalitc.,.. in judici -d. proco.....iings 	they tlo so in substantiallY 
.different ways. Clairn preclusion prevents parties and those in privity with 
them. 'from rii.singk tI theories,. c,ttim for relief, or defensestu ould 
have been raised in the prior litigation., even though such claims were 
never actually lith4ated in the prior case. Issue preclusion, On the other 
hand.. precludes litigaticrn of issues actually litigated and necessary to the 
outcome of the prior case, even if such issues are subsequently presented 
as part of different "claim," 

in analyzing -these issues, we keep in 'mind the .:,:tdintiinition that the doctrines 
;as f::tirness and JUStice require, tn 	hould not 

it to defeat the ends of justice or to work an i'njustice, 

Iii. at ¶ 14 (internal citations omitted). As explained below, both doctrines apply to preclude 

.relit -n!atk....n of this case,. 

	

A. The Farmers Are Barred From Brinoino This Actimijor Jultr 	t 
Pursuant to the _Doctrine of Res Judicata 

The l'aririers are barred from bringing their de ,....laratory judgrnent claim in this case 

through the doctrine of res judicata. The district court applies the following elements to 

determined a ebb mu is barred. by :res judicata; 

1. A. final decision ort the merits in the first a.etix'in bvac.ou.nt of competent 
urisdiction', 

.2.. 	he s..;ecorld action involves the same parties, or their prMes, as the •first; 
3, The second action raises an issue actually litig,ated or which should have been 

litigated in the first action ., 
identity of the causes of action[. 

Missouri Breaks, .1.1.(.7 v. Burns. 20 .10 ND 221 1112, 791 N.W.1d .33, All of the elements of res.; 

'iudicata have, been met in this case, barring the Fanners trout bringing a declaratory judgment 
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I. A final decision on the merits was issued in the Minnesota ease by a court 
of competent jurisdiction 

The Minnesota court entered judgment declaring that American 'Federal has a first 

priority security interest in 'Mitchell Feeds sunflowers and/or the proceeds thereof located in 

Minnesota on Nil  2, 2012, In addition, it determined that American Federal's first priority 

interest is superior to any of Farmers' claims. 

The doctrine of res judii.,::ata requires that a -final judgment be entered in order to bar the 

subsequent claim Of issues, In this case, a linal judgment idr purposes of NS judicata ‘vas 

entered in the Minnesota case on ruIn 2, 2(112, It must be noted that for purposes of res kid icata  

a "final j -udgment"iS not the same nsa final judgm.ent required under N,D,R,Civ.P. 54(b) or its 

Minnesota counterpart, Tylinn.R.(..1v.P. 54.02. In Roberts v. Flanagan,, the lower court entered 

default judgment against the respondent while preserving a claim !hr punitive damages. 410 

N,W2d 884, 885 (Minn„Ct„A,pp„ 1987). The appellant then commenced a suit asserting 

additional claims arising from the same transaction. Id, rtt 886  

The court applied the doctrine of res judicata to the claims in the second ease, mmd 

respondent was i:iranted jitc,gment dismissing the second case, Id. appeal, the appellant 

argued that the second suit was not barred by res judicata because the first suit was not a "final 

judgment" pursuant to Minn,R..,Civ.P, 54,02, .Id. at 887, The Court disagreed with the appellant's 

assertion. stating: 

Appellant ap.„.:!, -ites because the trial court in Roberts .1 did not expressly determine 
"there is no gist reason for delay," the 'resulting Ti .  ault judgrrient is subject to 
revision and therefore not final for purposes of res judicata. 

Cases interpreting rule 54,02, however, usually arise where the trial court grants a 
partial summary j udgrnent or otherwise dismisses a portion of the claims of a 
party or parties and the reviewing court is asked to address the appealability of the 
order, 
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./.\ppellant cites no authority for extending the rule to determine the finality of a 
judgment .for res judicata purposes, \\le  conclude ride 54.02 do not apply 1`1.) 

prevent application of res judicata in this case and thereby allow appellant to 
bring successive lawsuits involvin the same set of factual circumstances. 

Id,. at 887-88 (emphasis added. 

l'hc Minnesota court has already entered judgnlen.t in the Minnesota case. The cam was 

argued and decided on the merits. See David v., Engel, 20 -10 Ni.) 34, 4;  5, 779 1\l,VV,2d 126 

( - Summary judgrrient is a procedural device for the prompt resolution of a controversy on the 

merits without a trial,") (quoting 'Jasper v center Aral. Ins co., 2006 ND 2.20, 5. 723 

1.4.W.24 409). Because there was a final . jui.-.1gment On the merits entered in Minnesota for 

purposes of res j  wheata, the first element of hiss been met 

2 This case involves the saine parties, or their privies, as the Minnesota ease 

'Tins case concerns l'our parties: (I) the Plaintiff PSC: (2) the Respondent, lvlitchell 

Feeds', (3) time Intervenor, Farmers; and (4) the inter, ,enot, American Federal. The Minnesota 

ease invol ,:es three parties: (I) the flaintiff, Farmers; (2) the Defendant, Mitchell Feeds: and ( . 31 

the Intervenor, American Federal, Ihus. three of the parties in this case are identical to the 

parties in the. Minnesota case. As explained below, zdthough the PSC was not a named party in 

the Minnesota case, it is in privitY with the Fanners. 

The North Dakota Supreme Court "has adopted an 'expanded version of privity for res 

judicata and collateral estoppel" which "exists it a person is so identified in interest with another 

that he represents the same legal right, -  ilingar v. North Dakota State Univ. 2006 ND 185,1 

12, 721 N.Vs/.20 16. The court outlined this "expanded" version of privity as: 

expanded to include as parties, or privies, a person 	.is not technically a ;party 
judgment, or in privity A.vith hint, Nit Who is„ nevertheless, ct.)nnected with it 

by. his interest in the pm mi I tm umon n I hi right tparticioaW therein at least 
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',,vhere such right is actively t:xercised b prosecution of the action., employment 
of counsel, control of the defense, filing of an a.nsvver„ pan le:tit (..)1 .-  expenses or 
costs of the acti.on, the taking of an appeal, (H .  the doing of ,c.:;uch other acts a.s are 
gener alb.,  done 17,y parties, 

The, illterVeTIOT I arrnas in this case 	the exact same as the Plaintiff Farmers in tie 

Iviirinesota case, in addition, the Fat -Triers are in privity with tlk.'„ PSC, 'I -he Farriers attorney, 

1..)erricis; Braattm, adirtitted at 115 hearing (11 Atrif,...rican lederar S sum -nary judgment inotion held 

in Norman County on larch I 6, 2012, that he had been in contact. with the 1SC and it supported 

his actions in the I'vlinnesota case, In addition, hO PS(..T. visited. 'Mitchell Feeds a.fter it was 

appointed trustee in North Dakota i.nd failed to take any action whatsoever to sell the ‘ .-.;turflower 

inventory located in .Minnesota, 0t otherwise intervene in. the suit that had already been filed by 

the: .1..tirriers Ifl rvlitinesota.. It should also be noted fly,::a upon filing the (1.:omplairn in the 

Nitinnesota case the Farmers also sought, and "Were granted an order restraining Mitchell Feeds 

from selling or otherwise disposing olits sunflower inve.ntory, 

1\:lortil -Dakota has applied the doctrine of res ju.dica.ta when the. pa.rties to the second 

action were not identical to those jn the first„ For exaraple„ UI lifead v. Farmers 

.ins. Co.. the North I.)akota Supreme Court upheld the lower court's determination that. the issue 

of whether the insured 's actions were intentional, and thus not covered by his insurance 

Was res ludic:Ala because an earlier criminal judgment found him rr , udty of Class AA. .Felons

nturder in which the in.u.rder was ftiund intentional. 2(00 Ni) 139, 11 15, 613 NAV.2d 512 (eitinu

Ohio (.asuoltn Ins, Co. v. Clark, 1998 Ni) 153, 11 . 1 - 2. 	NA,V,2.d 377), The insurance 

i.?.:currnany was not a party, :  nor in privity with a party, to the criminal case however, the court 

applied "res Jt.R.licat.a" anyway, 



,Fhas.. because the Farmers were representim ,, their interests, and as claimed by Derrick 

Braaten, the interests of the PSC, in the 'Minnesota ease the e ernent oh privity is met, 

3. ibis ease raises issues .actually litigated or which should have been 
litigated in the Minnesota case 

In the Mi lesota ni.se, he Farmers sought to replevy the sunflowers and/or proceeds 

thereof American Federal intervened seeking; declaratory judgment and a determination of 

which party had priority in the sunflowers and/or proceeds located in Minnesota, The Minnesota. 

court found that American -Federal has a first priority security interest in the sunflowers and that 

its lien is senior to any interest the Farmers rnay have, 

Jo this ease, the Farmers seek a determination from this -0iirt that the sunflowers and 

proceeds therefrom are part of the trust. established in this case. 'Farmers then seek to have 

this Court establish that they have a claim to the sunflowers and/or proceeds superior to that of 

American :Federal, However ., Farm (TS should have at ed that argument in the Nlinnesota 

I.Res .k..tdieata applies even thoueii t te subsequent claims inay be based upon a 
different legal theory' "It matters not that the substantive issues were not directly 
decided in the prior action; the key is that they were 'capable qf being, and 
should hare been raised as part at the jpritni proceeding:" 

Breaks at 4 
 

II (internal citations omitted)„ 

file Farmers were capable of raising the argument that the. sunflowers and/or inventory' 

thereof is part of the North Dakota trust in the Minnesota action. In tact, they did assert the issue 

17? -y attar hir4.:! a ropy (.0.: their ".rylotion for 1.)eck.tr,Itory Judg.nient"Dod etstt 41, as "F„xhibit 'E" to 

" -Plaintiffs' Response to .intervenor American Federa1 'Bank's 'Motion for Partial Sttrartrary 

judgment and Memorandum i Support of .1)hriiitifiC Motion Pursuant to Minnesota R.ule of 

Civil Procedure. 56.06" ( -Response"), A copy of Farmers' Response is attached. hereto as 

1)," 'Faraziers' 'Motion 1 m DedLiyatory Judgnieirt o this case has since been ,,,yithdaiwn, 
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In their R.esponse, the Farmers argut.xl that "North 1.1)a -kota law related to the 	and 

proceeds of the grain is clear that ..Plarntiffs have a priority lien by virtue of being . [he 

beneficiaries of the trust created by North -Dakota. statute." See Response. pp, 14-15, The 

Minnesota court rejected that arguine.n.1 in granting American 1 .-;.ecleral's motion for summary 

judgment, yet Fa-Fillers still pursue the same claim in this ease through their declaratory judgment 

act ion.. 

Farmers may argue that this case involves a. different claim because they are the party 

seeMrig dec -hiratoty judgment rather than American Federal, However, it is irrele\.' - ant whether 

the seek their claim upon a different legal theory than was sought in the Minnesota case, res 

judicata still applies: 

'[ ' he mere fact that plaintiffs have conceived some new legal theories in which to 
clothe the same facts and events that gave rise to the first two actions will not 
affect the 7.es judicota question, it is "the facts surrounding the transaction or 
occurrence which operate to constitute the cause ey' action. not the legal Meaty 
upon which a litigant relies," 

Simpson v, Chicago Pneumatic :Tool Co., 2005 Ni.) 55,  I , 693 -N. \\/ .2d 612 (internal citations 

omitted) (enlphasis added), '1 bus. the addition of parties or a reliance on different legal theories 

does not make the doctrines of -res judicata inapplicable, Id. Thus, the second den -lent of reS 

udicata is met. because the same clain'i was already litigated or could have been sought in the 

Minnesota case, 

4, The causes of action in both the Minnesota and 'North Dakota eases have 
been identified 

The fortr.-th requirement, that there be ax identity of the causes of action, is also met. 'In 

the Minnesota case, American Federal sought. declaratory judgment seeking to establish who had 

priority in the sunflowers and/or proceeds of Mitchell Feeds located in Minnesota.. in the present 
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action Fanners seek declaratory judgment to determine whether th e sun flowers and/or proceed s 

 thereof located Minnesota are part of the North Dakata trust and to declare that Farmers have 

an interest in them superior` t A.merieariFedf.f..ral. Rs,/ pursuing their claim in 'North Dakota, 

Farmers are seeking: to recover the same sunflowers andlor proceeds of Mitchell Feeds which 

were the subject of the Minnesota case. See Alissouri Break's, 2010 ND 221, 11 15, Thus, the. 

causes ot action n both cases have been identified and the last element of res judicata is also 

met. 

B cause all four elements of res judicata 	defined by North Dakota law, have been met 

in this case, 'Farmers declaratory judgment action is barred by the doctrine of res judicata and 

should be dismissed, 

B. The Farmers Are Barred From Brjrkginv This Action for to 	Judament 
Pursuant to the ... 04.!sAriptpf C011atcral Ji;stoppel, 

N(-.it only is the Farmers' declaratory judgment action barred. by the doctrine o' 

judicata, it is also barred under the doctrine of collateral estoppel. err Gratech Co, .Ltd, ifold 

.1";"'ngineering, l'„(1„ the court explained s. lateral estoppel in more detail. and outlined the -tests to 

determine when it applies: 

collateral estoppel was lirnited ' - the principle of mutuality, which 
rneans that a judginerit can operate as ,..<.)1.1ater; -..-il est,vpel only 'Where. all the 1, -Kirties 
to the proceeding in -‘,,,thich the j -nrignient is rdied uporl Were. bound by the 
judgment.," Ilofsoriirner v, Hofsorrimer Exeavatim,„, 	488 "N. w;2d 380, 3 
(MI. :1992) „ 

Four tests must be met before collateral 	will bar relitigation of a 
fact or issue invohied in an earlier lawsuit; (1) Was the issue decided in 
the prior adjudication identical to the one presented -in the action in 
questit)n?.; (2.) Was there <i :final jud.gment. on the rnerits?:. (3) Was -the 
party against ,,wl-tom the plea is asserted a 1 -3 -irt- y-  or in privity with a party to 
the prior adjudication?; and (4) tl -w party whom the plea is 
asserted given a fair opportunity to be heard on the issue? 

2007 N1) 46, I 14, 719 "N,\A7 .72,d 
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As explained below, all elements of collateral estoppel are met in this case, thereby 

precluding Farmers troin seeking a determination in this action of which party has a priority 

intereir in the surakoofers [1..ndlor or proceeds thereof of -Mitchell Feeds loc'med in MinneSNa. 

The issue of who has hirity to the sunflowers and/or proceeds thereof is 
identical to the one presented in the Minnesota case 

Y. '1 	ri.. Y ; 
Y. i e ivrinnesota court ordered and entered judgment declaring that hitervenor Anierican 

f;edera I Ilank has a first priority interest in I..)efendant .Mitchell Feeds, Inc.'s sun.11ower inventory 

and the proceeds thereof superior to any of the Plaintiffs' claims, See May 2, 2012 Judgment. 

and (.. rder„ 'Norman („....ounty MN (`:.se 54-(„N-11-112. in this ease, the 'Fanners ask this court to 

declare that the "intervemor farmers, as . -wneficia es of the trust, are entitled. to the stinflowers -u-

proceeds therefrom." See Complaint,1 [8, Docket ii 60, :However,. the exact same issue at who 

has priority in Mitchell.  ♦Feeds' :-.3unflowers and/or the proceeds thereof was already decided in the 

Minnesota ease Thus, the first element of collateral estoppel has been met. 

There was a final judgment entered on the merits in the Minnesota ease 

As explained above in the argument regarding res, judica.ta, a final, judgment was idre;:tdy 

entered Ofl the merits, 

The Farmers are the party against whom collateral estoppel is being 
asserted 

As  explained above in the argument regarding res ..,jud:icata, the Farmers are in pr vi.v 

with the PS(........ Moreover„ for purposes (....)f collateral estoppel privity of all parties is mit even 

regitin:'...d 1-mcause the Far .  mers a...“-... the party against vihom collateral estoppel is being a --..;serted„ 

and the 'Farmers are a party in the Minnesota case, 

Although -North Dakota claims that the requirement for mutuality still exists in order for 

collateral estolypel. to apply, .see Ungar  at 2006 ND 185 II 12, it has not eorisislentlY applied thm. 
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rule, For example. in Riemers v./4nderson, the court applied collateral estoppel to a plaintiff in 

a. civil suit to feet) the plaintiff from rend:gating the issue of villether he was falsely arrested for 

domestic assault. 7004 ND 109,1 13, 680 'NAV:2d 280, In that case„ the plaintiff brought suit. 

against the Train County Deputy Sheriff, Sheriff, State's Attorney, and the City of Mayville and 

two of its police officers alleging he was falsely arrested .ftn -  domestic assault. Id. at 'The 

North Dakota Supreme Court affirmed the trial court's summary judgment in favor of deferKlants 

based on collateral estoppel. Id, at 1.3 In doing so, the. court relied upon its earlier decision in 

Peters-Riemers 	Riemers, 2002 .ND 7.2 644 N,W,2d 1.97, in which it ":,:iffirmed a iudgment 

dissolving, the marriage of Rimers and Peterson-Rierners," in which opinion the issue of 

"Rierners' domestic violence and Peters-Riemers alleged domestic violence were addressed at. 

leng.th," id. The court affirmed the -trial court's findings that .Riemers committed domestic 

violence, in connection with the same incident in question in the current Riemers case. LI, 

Applying collateral estoppel, the court held: 

'Thus, the basis for Riemers' suit 	that be was falsely arrested for assault and his 
former wife should have been, but was not, arrested 	was previously litigated and 
determined, .precludir: -!, -Ricm.ers from relitigating those. issues. Because Riemers 
was collaterally estopped -11,„:rm relitigating -those issues, we need not address the 
issues he has raised m his action based upon the decision to arrest and prosecute 
him, but riot .Peters-Riernen::„ 

Id. 

Thus, since the Farmers are a party to the Minnesota case, and they are the party against 

whom collateral estoppel is assexted, the third clement of collateral estoppel is clearly met. As 

such, .Farrners should be coll2Iterdly estopped from relitigning the isstie of' which party has 

priorit ,.,i to Mitchell f'eeds sunflowers and/or the proceeds thereof, 
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4. The Farmers were given a fair opportunity in the Minnesota ease to be 
heard on the issue of priority in Mitchell Feeds sunflowers inventory 
andior the proceeds thereof 

The Fanners .were given a fair opportunity in thelVtirinesola case to be hi.Nir(1 on the issue 

at priority, The Minnesota case was initiated by Fanners on .April 6, 201.1, „American Federal 

fil>,!..d its motion for surritruTry judgment on February 1 201.2. The l'arini:::rs were given an 

and did, respond to the American Fey etuFs motion far summary judgment. In 

a . ddition through their attorn-y, Derrick Braaten, .Farmers appeared a.nd argued " ^^ r ainst American 

feden.-1.1's motion for summary judgment at a heafmgI'vla.rc.h. 2012. Thus, Farmers were 

,iv `n a full and fair opportunity to be heard in the Minnesota ease on the issue ot .  priority .  in 

Mitchell Feeds sun.flowers and/or proceeds thereof 

As explained 1.1berve, 	of the: eleiments of res ju.dicata, and the tests rex,itiired fru 

collateral estoppel, are met in this case,. Because the 'Minnesota case already determined the 

clarms ...issues the I ,. k rmers are attempting to relitip. -tte in case, their declaratory judgment 

claim sh.ould In dismissed. pursuant to the doctrines ot both res judicita uld collateral estoppel. 

ILL 'VHF, FARMERS ARV PROHIBITED .FROM BRINGING AN ACTION FOR 
A:CL.ARATORY ,IIIDGMENT BECAUSE THE GR./X:1N ftELD'EN STORAGE BY 

FEEDS .\ /OR THE PROCEEDS "rtiEREOF .ARF, NOT PART OF 
THE 'TRUST -FUND ESTABLISHED IN NORTH DAK1)TA 

Fanners seek to have .the sunflowers held in storage by .Miteliell co.-  Is 	ITendu.m. MN 

andli,q. the proceeds there° made part of the trust fund in North Dakota. However. the 	does 

not have jurisdiction over those sunflowers and/or their proceeds. As such, they cannot become 

part of the North Dakota trust. 

In Public Service Commissinn r. Sustainable Systems, 1.3:117 dba 114mila, the North 

f.)al::.ota Public 'ervice Commission -fared the exict. sanie ,0 Pion U. is de ,,itling \Yrth in this case, 
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Civil NO, 08-09-C-10:34 (BuritiO 	ND. 2009), !--..;ustainable Systems, 11..A2 dba Niontla 

(Sustainable Systems") was a roving grain buy'er licensed under 	Chapter 60-02.1. See 

Id, Report and Recommendation of Trustee.. Doc. 11 2, 2. Sustainable Systems also - operated 

a crushing facility in Culbertson. Montana that was licensed by the Montana Department of 

Agriculture and had been receiving saflo‘A•cr from North Dakota producers for crushing into oil. 

Id.. Doc. 11-12.113. In May 2009, the PSC applied to this Court, and was granted an order finding 

Sustainable Systems insolvent and appointing the PSC as trustee of the trust fund provided for in 

60-02.1-29. ht., Doe. --812, 

The PSC r. ...5.ceived the proceeds or Sustainable Systems bond, which was made part of the 

trust. 	.Doc, 8. The Montana :Department of .Agricullure liquidated the grain related 

assets on hand. at Sustainable System's waiehouse in (...). -Alberston., Montana, and distributed the 

proceeds to all claimants with a valid claim. Id„, Doc. :412, 4:  12. in its report, the 'PSC found 

that "Nile $113( -..)000 North Dakota bond proceeds are the only assets available in the „North 

Dakota trust fund and are needed to par North Dakota claimants," Id., Doe, 412, / 3 

(emphasis added). 'Fins Court approved the PSC's report and authorized it to distribute the 

proceeds of the bond to tire valid 'North F.)akota claimants, Id., Order :Approving Trustee's 

Report, Approving Payment, and Discharging 'Trustee, Doc. 11,16, 

The same is true in this case -- the sunflowers transported by 'Respondent Mitchell Feeds 

and stored in its warehouse. in -Minnesota are not part of the North .Dakota trust. The 

sunflowers were transported to Minnesota and the Minnesota court has already determined who 

.has priority in rha m... declarator y' judgment action shouid be dismissed, 
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IV. 'ITIE FA.RNIERS ARE. PRA.)111.111T1,1) FROM BRINGING .AN ACTION FOR 
DIX.17.1,A.R.A.TORY jUDGMENT PURSUANT 'TO NORTH 11A.K.11YLA (7:ENT u RN' 
CODE CHAPTER. 60-02.1 BECAUSE '.EITEN1  IIAN/E NOT EXRAIISTED THEIR 
ADN1INSTER.TVE .REMEDIFS 

Because the Farmers have not exhausted their administrative remedies, a declaramry 

judgment action is improper and should be denied, framers seek a declaratory judginent from 

the Court to determine that ( . 1) the sunflower inventory of  Mitchell Feeds and proceeds thereof 

are part o.t the trust fund established by the North Dakota Public Service: (.....iommission; and () 

tItat Intervenor .American Federal Bank's first priority security interest in the sunflower inventory 

does not del...eat the Farmers rights as beneficiaries of the trust. -Declaratory Judgment is not 

proper in this case because 'It  ]he Declaratory Judgment Act does not authorize advisory . 

 opinions." .Park District City of „Fargo v, City of Fargo,. 129 N.NV- .24 828, 831 (N.11 .), 1964) 

(came  Gina/ms v, <Johnson, 75 N 164, 26 N. ,2d 368 947.:08. 

In Orest Fargo Public School District No. 6 of (:ass. County r. West Fargo Education 

Assoc., the North Dakota Supreme Court expanded On this -Rule. statini!: 

While a declaratory judgment action is intended to pror ide a method ‘xhereby 
parties to a iusticiable controversy may have it determined by a court in adr cane 
of' any irp,. , asion of right (..tr hreach (if' obligation, it nevertheless rnust involve an 
actual controversy of a ju.sticiable character between parties having adverse 
intere..st:--.>„ No .itetioiti or proceedings lie under a dechuatory iudgiTteitt Act [sic] to 
obtain a decision which '' is merely advisory or svhich merely determines abstract 
quest 

1259 N.W,2d 612 617 (N.D. 1977) (citing Parli District City of Fargo, 129 N,V,I,2d at 

83 .1; Asbuo. , ././.ospitai v. Cass Couniv. 72 N,D, 359, 7 N. \N/74 438 (1943 e and Langer State, 

69 N.D. 129, 2.8 ,4 NW, 238 1939b, 

1 . he PSC was appointed trustee of the Mitchell Feeds trust fund by Order of this Court on 

lvi.ay 10, 2011, See 1)ocket 	.Fartyiers flied claims with the PSC stating that they were not 
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paid for suna. -iwers sold to 1\44e:hell Feed.s„ See Complaint., :Docket 4 60,1 -  intervenor 

American Federal Bank intervened ni this matter in 0 dor to establish its first -priiirity security 

interest in -the inventory ol Mitchell 1 eo -1.---L See Motion -fOr Rule 24 htterventiori, Docket -H 

Order (.i -rantin,ii Rule 24 trytery'erition,l)ocket 4- 36, 

The 	is currently in the process of determining which Fartner -s have proper claims 

under -North f)akota. la.\\. ,  and has not yet filed its report to the Court as required under -N,D,C,C, 

I 	7. TI-tat section states: 

1, Upon the receipt and evaluation of claims, the commission shall -file 
with the court a report showing the aii.iourit and validity of each claim after 

 Sr Relevant liens or pledges. 
b, :Relevant assignments. 
c, Relevant deductions due to advances or offsets accrued in favor of 

the licensee. 
et In case of relevant cash claims or cheeks, the amount of the claim. 

with interest from the (1.,:tte of clefilult at the -w-eighted averal!,e prime 
rate charged by thel nih )f.1\1011:11 Dakota_ 

2, The report. must also contain the proposed distribution of the trust fun.d 
assets, less expenses incurred, by the commission in the administration of the 
insolvency. If the trust fund is insufficient to redeem all claims in full, the report 
should list the funds as prorated, 

3. The court shall set a hearin and the a wo --ifiate notice for 
interested ersons to show e.-tuse why the commission's  r&  ort should not be 

-fund be tna4____ Copies of the 
report and notice of hearing must be served by the commission by certified mail. 
upon the licensee and the surety and by ordinary ns ul upon Al persons having 
claims filed with the commission, 

4. Any aoorieyed - 1,erson ha -vim,  an ob eetion to the commission's 
loll snail file the oh eetion with the court and serve cooks on the 

commission. the licensee and the surety at least ten days before the hearing, 
Failure to file and serve objections in the time set is a waiver of the objection. 

5, Followireo the hearino, the eout,,,___1 
and issue an  order direetino aynient  of the necessary bond proceeds. 
distribution of the trust fund, and discharge of the commission from its trust. 



•1•e PSC has marshaled the Bond as part of the trust in this matter, 1 he gain and/or 

proceeds the I-amiters sock to have marshaW are located in Nlilmesota and subiect to Minnesota 

laws. The PSC cannot marshal] the grain and/or proceeds which are located in Minnesota, Sc 

PSC v, Minnesota Grain, inc. 2008 NI) 184,11 21, 756 NAV:2d 763 ( - PSC recognized it could 

not marshrill assets from Minnesota Grains East Grand Forks warehouse for the benefit of the 

receiptholders); PSC Sustainable Systems, LLC, Civil No, 09-C-1034, PS( Case No. (IF-09- 

1 12 (case dealing ‘vith insoNent roving grain buyer licensed in North Dakota -,A,,ho purchased 

grain from North Dakota famers and stored the grain in i s 1u .ntana facility Montana 

Department of Agriculture handled claims related the f4rain located in Montana and only bond 

NaS part of North Dakota trust). The PSC will rnake a determination Whether it has the ability to 

marshal! the grain and/or proceeds, 

The PSC has not yet determined which parties who filed claims are true -claimants" with 

valid claims against the trust proceeds. The PSC, pursuant to Section 60-02,1-37, will evaluate 

the claims submitted and submit a report, recognizing any relevant liens. 

The Farmers are attempting to circurnvent the statutory procedure governing the PSC's 

administration of the trust and attempting to place the initial factual determination of who has 

valid claims in the hands of' the Court. In doing so. they are attempt Mg to avoid determination 

by the PSC, the administrative agency which has expertise in this area, 'lie North Dakota 

Supreme Court has stated that ""Rule 57 does not authorize the employment of two procedures at 

the same time on the same question." Shark Brothers, Inc. v. Cass County, 256 N:W2d 701, 

706 (N.D. 19771 (PA:erring to N,D.R.Ci‘,',P. 57). 

If such bifurcated procedures were encouraged or sustained, it would create 
duplication, and uncertainty, and waste manpower and money, with no 
appreciable result:, and all without nriprvr.,Ying the administration of justice_ If one 
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side of a proceeding were permitted to proceed both in the administrati\, , e 

channels and the judicial channels at the same time the other side could also resort 

to the same procedure, Thei alt woult..1 n endless confusion which we. dl 
shard, 

IS. at 70'54)6. 

Since the PSC is still in the process of marshaling assets and administering the trust, as 

provided under 	 Ch. (730-02,1, the Fanners cannot start. a declaratory judgment action 

which would amount to an advisory opinion for a determination of what should be contained 

within the trust, and which claimants, creditors, and/or lienholders should be given priority to the 

trust pr(aceeds„ — 1 -he .1.)eclm:Itory Judgment .Act d 	not authorize advisory opinio:ns," PwA 

Divtria City (1 Fargo -v. City (4.  )r -ili-go, 129 -N‘W,2(.1 828., 831. (MD, 1964) (citing (i/fakes 

Johnson, 7 ND, 164, 26 N.W..2d 368 (NA.). 1.947). 

In West Fargo Public School District No. 6 of Cass (.1:ounty West Fargo Education 

North I.)akota Supreme expanded on thisPt L tating: 

While a decia.rawry judgment action is intended to provide a method vs.rhereb\,/ 

-1.--l5rties to a justiciable controversy may have it determined by a court in advance 

o.f i n a right or breach of obligzirtion. it TWA'r thetess must involve an 

actual eo.ntrcwersy of a justicia.ble character between parties hrIving: ad vcre 
inteI ests. 1:\lo action or procee ,..lings in under i declarator ,,,,  judgment 1.sici to 

obtain a decision which is merely advisory or' which merely determines abstract 

gtiestions., 

259 N.,A,V ,7d 612, 617 (ND. 1977) ( c iti ng .Park Divtria City of Fargo.. .129 :1\1, 	2d at 831. 

Asbury hospital v, Cass Count p. 72 N.H. 359, 7 NAN1 .2d 438 (19 ,13):, and .Langer r. State. 69 

N,D, 129, 284 N.W, 238 (1 939) p  

II he 1 :.-irrne.rs cannot sidestep the statutory process -through this motion, but must wait 

until the PSC dies its report under N.DA2...C., § 60-02.1 ()illy then can it properly object to 

tH reportd 0e 0eard by this Court, 



V. 	THE FARMERS HAVE NI) INTEREST IN THE INVENTORY OF NIITCHELI, 
FEES, A ROVINC GRAIN 	IrNI)VH 	CIIAPTF,R 

Farmers seem to believe that they have a priority interest in the sunflower inventory of 

Mitchell Feeds similar to that given to persons storing grain in an insolvent elevator pursuant to 

N,DC.C, Ch. 60-02., They are requesting this Court grant them a lien pursuant to the chapter 

governing warehouses, However, Mitchell Feeds was licensed in North Dakota as a roving 

grain buyer, not a warehouse, Roving grain buyers are governed by a different chapter of the 

Code, N, D,( Chapter 60-02, I. 

The case of N.1). Pub, Serv, Comni'n v. 'alley Farmers Bean Ass 'n, to which Farmers 

alluded in their Motion tOr Declaratory *Judgment, involved an insolvent warehouse 

gove rned hy NI,D,C,c, chapters 60_02 and 60•04, 365 N.W.2d 528 (N.1.). 1985). •heat case also 

specifically addressed the difference between a grain buyer and a warehouse: 

When a public warehouser/lap accepts grain ibr storage, such delivery shall be a. 
bailment and not a sale of the 1:vain so delivered„" and "flijn no case shall the 
grain so stored by liable to seizure upon pfoces:. ,-; of an court inally action against 
such bailee, except in an action by the owner of such warehouse receipt to enforce 
the terms thereof." 

365 N,W,?d at 539 (quoting 	 The .Farmers in this case SOLD the grain to 

Mitchell Feeds, there was no bailment relationship created, and after delivery the grain was 

owned by Mitchell 'Feeds, and Farmers could not reclaim it. as in a bailment relationship. As 

explained above., that issue has already been determined in the Minnesota case.  

Farmers have argued that because N.D.C,C, § 60-()2-25,1 which creates a first. priority' 

lien in favor of outstanding reeeiptholders of a warehouse, there must be it similar first priority 

lien recognized in favor of receiptholders of an insolvent roving grain buyer, Irhat argument is 

completely -misplaced. 
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There is no similar lien created in the statutes go -vernirw roving grain hers such as 

Mitchell Feeds, in fact. Chapter 60-02,1 governing grain buyers and grain buyer 

insolvency proceedings was created and enacted in 1999, after the lien was created in N.D.C.C, 

Chapter 60•02, See SI._ 1999, ch. 534. Thus, if the legislature had wanted a similar first priority 

lien created in .favor of noricredit-sale reeriptholders of roving grain buyers, the legislature would 

have enacted a statute similar to that in N.1.1.),C.C, § 60-02-25.1, The ItTislature did not adopt 

such a section, thus there cannot be an implied first priority lien, in favor of receiptholders of 

rovhig grain buyers n, t becztuse there iTre insolve.ney procedures g(wernMg: rov.ng grain buyers 

similar to those giyverning gain warehouses, The Farmers' -3.rgumcm.t is illogical and the 

M.innesot':a court haS already found that the Farmers have no interest in the sun flowers andli..tr 

proceeds thereof located in Minnesota. .Fanners are restating.. their argument in a difICanit way in 

a. desperate attempt to find a court that will grant t.hern a lien, 

CONCLUSION 

FOR 	 WITLI PREJUDICE, INTERVENOIZ. FARMERS COMPLAINT IN 
.1N1.11{VENTION 

Intervenor American Fe&ral's Motion for Suinmary Judgment for Dismissal with 

Prejudice of Inter\ - enor Farmers' 	Complaint ii intervention should be granted, and the hitervenor 

Farmers cause of action for declaratory jui,Igment shoo be dismissed with prejudice. First, the 

Farmers cannot initiate such an adion because they lack standing to bring, their declaratory 

judgment claim. Second, the Fanners action is barred by the doctrines of res judicata and 

collateral estoppel. Third, the sunflowers and/or proceeds thereof of Mitchell Feeds, located in 

Minnesota, are not part of the trust established in North Dakota, Fourth. Farmers have failed to 

exhaust their administrative remedies in North Dakota, Lastly, l'armers have no interest in the 
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inventory of 'Mitchell Feeds, a roving grain 1 ..-,tr,),, ex under .N_D,C,C, Chapter (0-021 Therefore, 

American Federal Bank respectfully requests that Court grant its M00011 fox Summary 

Jud meat in its entirety,  

1)ated this t 	day of .May, 2012, 

( 

;-- 

TRACY A. KENNMY, ND ID o5704 
zininey rostcr p,c, 
3100 South Col unthia Road, S -1.te 200 
PO Box 13417 
Grand Forks NE) 58208-2;417 
trarykermedyi)Tiorthdakotalawmet 
Telephone: (701) 772-8111/Fax: (701) 772-7328 
Attorneys for i"unerican Federal Bank 



STATE 	NOT:Z.141 

COUNTY OF RUIN 	HON 

Public Service Commission, 

'Petitioner. 

vs 

Mite len 

and 

Viestern Surety (..fonmany 

Respondents. 

MiciRi Aasen, .1){.-)nald .Ackerson, Sheldon 
Ackcrson. lana A..r.K.lerson 
1--.2.1.rins....B&J.) F.  all 1 	In 	.11A C 1 ;  arias, Inc, 
1)i'xval l )eslauriers 	I...az.orenko„ 
Farms, Inc.. Nathan Neatncycr. Steven 
Near.neyer, Mitch Preskey„ Paul -R.ohcle.:.„ James 
Routled -y.e. Bart `,...-;avel ,:oul (..1./b/a Savelkon1 

:t-xis, Mike Scholirrleyer„ David 
RoTiert Stec.Nes,P d Trt)i)t, 	F'arms, 
Kelly Wurgler„ and ...American -Federal .Bantr, 

1: 1151 if 	C(.)1 1, ,, RT 

(..2.1-'.N T IZ.../\1„I i„JD1- (.1.1A1.. 	S TRICT 

and 

American Federal Bank, 

Interveno:rs. 

STATE OF NOR III DAKOTA 
)SS, 

(...11..j .T.'fl0-.Y.F" 	R1\11.) lURK S 

IIRE.„ND.A hR. DIPERSIO, beinc. first duly sworn on oath (.1eposes and says that, she is a 
ar:‘/ in the( 	/..Linney _Foster P,(r.., 3 01)(..) South r (fl urri bi a  Road Ste, '2.00 p(") Boy, 

13/117, Grand Fok. ND 58208-34.17: that on the 1 I a ' day of May, 2012, she servd: 

1 



ikNIERI(I:AN 14'..,1)Elt AL BANK'S NOTICE OF MOTION AND MOTION 
FOR. SU \F1 \R\ JUDGMENT OR DISMISSAL. wrrn PREJUDICE OF 
INTERVENOR FARMERS c.'01‘11)LAINT IN INTERVENTION 

A MEJU CAN F11.1ERAL BANK'S BRIEF IN SUPPORT OF IVIOTK)N FOR 
SliMMARY .II..j.DGVIENT FOR DIS.M.ISSA1., NV1'11 -1 PRI IL 	OF 
INTERVENOR FARMERS COMPLAINT IN INT.FIRVENTBIN 

by placing 'a true ropy in a postage paid envelope addressed to each person named belo w „ a t th e 

 address stated below, which is the last kno.,...vn address of the addressee, and 17.,y depositim:!, said 
envelope in the United States mail at Grand Forks, N(..yrthi)akota. 

lit una A„leficoat-Sareo 
Special Assistant Attorney General 
State (.:apitol 	12.  ' Floor 
600 Last Boulevard Avenue, Dept 408 
Bisrm:11 .C...k. ND 58505-0480 

(.„iruman 
Special „Assistant Attorney General 
State Capitol 	2 Floor 
600 East Boulevard Avenue, Dept 408 
Bismarc ND 5805-0480 

David F. 'Johnson 
1.:a.rson 8:„ Carlson., Ltd 

I Broad \\lay , ;.-..;te 600 
PO .13ax. 21 89 
Fargo, 	58108 

Sharon Sergeant, Claims .Manager 
Seniot Claims Counsel, Claim Dept. 
Western Surety Company 
101 South Phillips Avenue 
Sioux Falls, Si) 57104-6703 

Gene.. .Al len 
MeG cc, llankla, finches & Dohrov(thiy 
Wells1.'ar;:i...) 'lank Center 
PO Box 998 
Minot, ND 5870'2-0998 

Derrick -Braaten 
Lindsey 'N ieuwsrna 
222 North 	Street. 

58501-4004 
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BRENI}A-R. DI PE RSI.() 

Subsc.ribed and 	to before me this 	day of May, 20 -12, by Brenda K U PerS 

_Ai.. L. BSH Qp H 

Side(...4 ('jc)Oh Doko 
A;)(.4:20, 2016 

NaRTH-DAM, TA 

iy comanss1(.in expires', 
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7 0 .1 	i n in  

d. Pint 	 2> a carry -let and residcin of North l'itak(:)ta, and ius 	 Sco 

Killdocc., NO 58640 

PlaintiftN.ha.n Nc,:irunytE ,:i" is a tialrou.:t• and t(•..sn.icilt of 'North Da.kolra, aro ., ins addrt.,‘,:=.:s 

614 CO A vuNI KaHn ...NT) 58.367. 

i. rktintta StuvunNel,rneyer in a farmer and re.sahult. of North 	and 	hi..s nddrenn 

dox 44 'Nflylo, NI) .S8353, 

9. Pi.dton 

	

	 ando::".sirk-:.c.rit cd Ntirth Dakota, and hisaddiess is 14(1 th 

 1'....11) 

10. 1 ) 1',..iiati if Mitch Prc's.ki[y 	1..1.rut(f.1 and n>aden of North 1 .)ako.i.a., and H.,. 	 2483 

Gieniwn i.6..1Cilc.riburn, NI.) 58'740: 

PHta1111‘ James P.outledp..c. is is frArricr and 1. - csident mt North Dat<ota, nV In> 1thire..y:r .; 

141) 58103 

12. PItirdli Bar( Inaveikanl 	a aancr and Ut.s.:;iitkj -li Of North Dana, and 11: 	Lies is 8271 

3 ( 

PlaintJti Kiln 	 tannt and icade n i . 	t t ,..i0gthl..)ak.(,n:::, ar:(.1 

S40 101' 	 (cite, 	2802(> 

14, mmlii  Snatic Sickia is 	tannin and rc: -:;idcait of North Dakota., and hv*. 	 2410 

1> 	uads.tone, 

a. iInmnmti I ted Intenvas is a nanwr and resid::na ol North 	:mid Inn 1dcn in z1 (q0 

Cty Rd 2 Sherwood, NI.) 28. 78?. 

16, iiiiicì i ll Paul Trout is 	farmer ant indent )1 Nun ti 1)akrtta, and hi'.; 	 O 2 '0  

Hey 	ryvood.,1\11,) 28'182 
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Plairoiri 	Frifints 	fartriing pai -tness,hir.) and its addics:i 	1(4)0 	1.:)rivc 

1'.v1Inot.. NE) 

IX, Plaintiff 1,;„eliv Wury,lor k 	fitunfin-  and 	 i 	t.R.Itii'esy, is 1600 

Parksicle Dr. Nliwt ND 

19. .1.)cftd;r MtchNI Fc.cds, Inc:, is a Nlinncsom 	 crte,ated 	lantraty 	2c.)06 

and with Ari ;••tddre„s .,-; rtf 154 	 i: drum, MN 

tttuJ 

20. 1....) ,,Acci. ,,Aatdt MicheU Feed:-.;., Inc., .. ,.va.‘.3 	ro.p.,i.stered d 	foreilcr„r: c:rtrporcition 	1\10-3111 

ou',..-:;.cptei -obtr 21, "2009. Dclendartt. Mitchcli reeds,.Nc. 	or suritlim, ,,,, ers 

rrnti tifl 	products with 	virtcipLii 	iliucioc .‘,:ited al 154 1 	7'5 S.. 	kndrum., MN 

Mo 	1K 	.hteredage,nt thr iuri.h pakot 	Jackie Mitr‘,11.cli with 	;ICH "t,'..S.S  rI ;190. ,, 

(..ftnrity "r; I 	liortc1...) 58047. 

21, :0-4r..::ndant Mouhell l'arrils, Inc, is a ';' ,/linnt.::.sota 	paun cr-2.aftel orl lant.i:rry 10. 2006 

ad wh an nd 	f: 154 	 Iendrurn. MN 56550. Robert t ,..Thitrile11 	thu 

22.1...)clen(lant. miirs ehell 	 Fegi.,.3t.t:.;tcri as a tiony(..siic tart .n 	:irporation 

niI tN.hura aunFci-A-1.tar,/ 15, 1995. 	Ilnisonciant Mitchc11 Farms-, tm 	).; -iartic( -„i as 

Nmffl.t operation, 	 nt-::nt for 	 soon NA ,J.Gheii with aa 

amssuf . 1920 146  R  A v:2  SE, hie, 	!A029, wHnh is t.1.1sathu local ton at tk principal 
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Hainti St -:.ott 1..,azorenko has -not been punt for approximately 42.224 pounds of 

sunflowers purchased by Deremdant. Mitchell Fee ,...k. 

37. P91 of IC Ron Pellon has not been paid for appn»h mutely 20,726  pout  ds "1.  sunflowers 

purchased by. Defendant Mitchell heeds. inc. 

P aintiff hi itch Preskcy has not been paid fur approxiniately 49,648 pounds of sunflowers 

purelltied by Defi:mdant Mitchell Feeds. lac.. 

29, mioirf James Rou'lledge: has not been paid foo appn.,,xirnaichi 367,253 pun ods of 

stmllov.;::•:rs purchased by Defendant 4Ifl Pet:'..els, inc. 

40. Plaintiff Bart Savelkoul has not been paid fiir approximately 25: ../....301 pounds o 

sunflowers purchased by 1 .it:,..feridant Mitchell 	Inc. 

, Plaintiff 91 Pc Scholhneyef fins not been paid 9 approximately 200,7 ..22 pounds of 

ns 'N. 	b y  Lk:fend:Int Mitohob Pecds, 

42, p 
	

Shane Sick or has not been paid lot approximately 93 	„An fl owers  

purr:I - lased by11)ofendant Nlitehell Peer. s , 

413. Pi.aiatiti David 	has not bet--'1 pald tor approximatcly 114(silt,) pounds of 

santiowers porelTascd l. I )efenthint M tettell 	, 

44, Plaintiff Paul Trout 	L5 not 9200 paid tOt approximately 49,0L. ,, 1.. 7,0unuk, 

purchaxed.1...)?fericiant Mitchell Food s , I no.. 

4 2 . 	Vslurgiff Farms has ret bc:ch 	approxiiii;thd y 24F,X74 pounds: of 

urtflowers. purchased -by - Defendant Mitchel! Feeds, Eno: 

46, Nun-MIT Kelly Wuipto has not boon paid tot ;wproxif1..eiy 49721 pounds 	:..ii..311nos.,..veys 

ourchased by Defendant rylitenell Fue(L, Inc. 



(I) 

47. r...". oileoiivciy, 1:44enbaot MtchaU 	Inc, has tailed to pay for ;-tpproxnnately 

p ourviy, at gthillowvis or more. arcii..:iuntin ,,:", to approximately ,V00,000 

mil lion. 

S:.5venil plaintiffs havc receiveil only partial payment on their sunflower Corr

s.,tirn. of partial paynit .int.c.3 that rc:main mitstandingon hlaint.i Us contracts 

1 million. 

49. For 	Plaintiffs, IJatertuar4 Ni i te.hef Feeds, Inc. has failed to pick up or sHiver the 

sontlowers. 05 {veed upon in the contract. 

Dekt,-rid;:int Mitchell Farmis, lric 	de:i:iignxiacci as the p',Irty respo .nsibic foru pxiying freight 

cc,stsoo .,.ornc of Plaintiff's sale:s. tickels, 

'51 1.1.)ifencant Mitchell Farms, Inc, has r•iled to pay the freight crisis on sr.- -Aeral of Plaintik' 

Dekodi:int Nideheil Farms, 'hie, picked up i.111(1 transported several loi ,ak of PlaintiFf' 

to 1h.re.rv4a.nts' storaf.;,,e. 	at which fle,ithcr the hcii:>„ht. costs nor contr,Act 

i:efcokoo ntt 7etd the elevator' in Hendrurn. Minnesota to Store 	 ant a n ,  or 

PluinitOs s 	flowa:::;, 

54., Plaintiffs ha hove that wanly of the sun flowers that have not Hen paid for are currently 

nt trod at the Hand roan elevator. 

55,P1 runt 1k Pelt eve that It ohnmri Machan ts planning to move and sell the sunflowers based 

irilrorination provided hy a tbrinrn .  employee. 
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and issue tIn On 

5 6 	pon 	- :-- 000 at5 bcf 	aintifuis laiity t -(i.. ,.:!,over thcir 	 have hot 

been raid for or the arnourit:-, owcd to thcfn undt` ,  theirr&octi 	iraotswi hC 

paffi 	t tht.:: ".:;i1riflOWerSi stored a Iho leudtlan clevau .a.  are 	(wed 

11. FIRST CAUSE OF ACTION: IIREA(...11 OF CONiIACF 

51, For their 	cause of action, Plaintiffs 	ilogo each and over,/ ptiur tillcf..!..,ation of .  this 

	

...1:).elendant Mite-ha Foods, Inc, breached its obations under PI:in .:Ail 	coutrai_As by 

Cal.  I 'trip io pay ia Ittfl the siatt . .t.1 contrtn.A. price. 

59, pl a iwi lib suffered  aQnificart  damages from Dclen.darit'.,.::: taI are 	F 	its 01"Iiirr.i.liolts 

under I noirpactivci. contrueu:, and are entitled to a rer.ne4: 

V, 	SEC:ON CAUSIb OF A(' I ( -)N 	„FVI N 

60. For their :sauoni.I ea'OSC. of aGtiOn. 	Fcallege earl-, and e ,,,, cry 	;fltcgatiorl of this 

Complaint. 

, L'iefendaoi!,:. Mitchell Fecdsi pC ',Ind Ivhkhell 	 tr;.1.riporteci 

	

.., Lt ri tiowers to it starapc fac;i111i ,,:...r..; without p',VIT4! Pigintiffs 	such goods 

specificd by the contract Hems. 

o 	Defendants Mitchell Feeds, Inc, and Mi label Prams, Inc. 	aar,dui is dctained, and 

wi thheld PIrsind Ifs' sunflowffp,i, 

taint IF suffered significant Jan k,.:<, ,n horn the 	doir tru 0 ltH properly and 

ave entitled in thc.returri of the propo_rty. 

	

V. 	PRAY .FR FOR. R.F.1.11'..".}.  

V11-11:RIA:O1'iE„ 01c. 	 1::P.for 01 PLAinkri:-. and 	1,:k;fendailis 
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64. ri-/RHrimi.,,., 1):fzfiRzw, 	 emplo ,, ,,s, and rr 	nthvu 	ton 

r;insorrirlg , hi 	ann conyff,y .inp, evir.a.antering, ilispo!, ,,ing, or seerctir4 .,., irom Plaintiffs 

Etav w th WOTS in the pwtseori of J):54endatThi or their aRents, including i.he. 

t we HCnJFUO elevator, 

65. Directiol.  Delendant. 	(.) return to Plaintiffs any sun flowers, in Df.,:kridants' po.ssessio.a., 

and da.ws ku the taking and withholding of PlaintifTS property; 

6f3.. Alterrf.l.tivel ,,i, directing Defendants to pay the contract prices in foP , and ireiph.t croas 

icue 	includinv, interest. to date on amounts owed and any 	from the 

,..,O{ )nNuI clett: n ficri o f Plainnifs) properly: and 

1.)ii. -ecting that Plainn Its have such other general rc.liel as may be 

th 	 day of A.prii, '„?,0 I 1, 

',-:;ARA.11 VOGEL LI\ VI PAR i - l\n..16 
tiorneys' for Plain (iffy 

222 North 4th Stree,l. 
tilsmarek, ND 58501-4004 
Pone: 701 -2.2.1 -2911 
Fax: 701-221.5842 

)...oitick 1:raawft o) 03883`1 .)) 
Lindsey Nienwsma OD 039096,1) 



:I\ 	r 	- 	i 1.  

The. uliriffsi ,,..!ncd herehyacknowledges rriat cr)sts... distitirscia"Klit. and fc ...iisoilahle .atiorricN and 

fres may  be aw .rded pursuant to Minn Suit, § .51-9,21 	o {Tie pafties ogairiNt ww m he 

allevAtions.in the S - ons arid Complaint arc 

y 	 , 

• 	 .0" 

I 	3411 C 11, f 	3 g 	72 
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STATE. OF 	r A 

cOUNTY OF NORMAN 

Ed 1)1STRICT 

NINTH  

court File 

) 
Don Ackeg-s.on, i,znla Anderson dihin 	 : 
Northland I' arms ;  l'Aikellcaen 5  David 	\ 
Deslattriers, Jell Kling, Scott I..A;. ,.ol'ertko, 
Nathan 1\katiteye.r, Steen Nearneyer, Ron 	) 
Pc:Iton, Mitch Pre ,Acy.. Jaws Rotillotigi:.% Rail. 	) 
Saveikoul, t,„Iil..:e Sr ;10 limeyer Shane SicHer 	) AFTfi)AVIT OF DA VII) DESLAurticks 
i)vid. 	e(3 ,,,c., haul Trout, Wurgler Fftims.. 
and Kelly Vyttup,li:r. 	 ‘, f 

) 
Nal:Idris, 	 ") 

) 

and 'Mitchell Farrn:;, Sic) 

h '.'l"t dan t S, 

STATE OF NOR T H HA K OTA ) 
ss. 

COUNIY 	 ) 

      

 

........ 

    

     

      

1..)avid DcsH 	as . Sn duly sworn, states andaitests as follows: 

am a Carnici and farm land near Sherwood, North Dakota. 

2. On ,A,ptil .5, .2008, entered Situ a contract with Robi..-Ti. Mitchell of Mitchell Fccd Inc Kim 

the 'sale of 750 acres of NuSun San Euwe is a price of S.30 per pound, Sec FEE SI A 

attached Ecu etc. 

2. Rubert M Sc he 	dso operdtt, Macha Fasms , Fie, 	is 	 the party 

respwusthK tom freight 	on souse or my sales tickers. 	 he,renr). 

4. i',.1:proximnn.:1-.), 	pounds ton-d.. were platted up by or delivered 	tylitchc:11 J̀ -..eds ., 

uut pofti fol the foil contr:.n.:i pvicc of th ose  .,.:.;t,rd'hers. 

5,, Do t y  109,540 p ound s  Q. c„;unnowers ere raid in lid I. The remaining 635,0i0 pounds 

EXHIBIT 

.. 	 ...... 



:YJ 	 P 

only Int:lid:1 ,i' paid for, or nt..t at an. 

6, 'I1ae. atnctunt owed to int: by Miteben FCC:C1S C.)F tw.aUrdlowelS thafl 	pic.1,,A up or 

delivered .under the contract hit not paid tb aapproximalAy$15'13 47 . 

st:dd 147000 pow -Ai that wra not picked op by or d(:.!livefed 	Deferdant• rot a price 

S,11 pet .. pound to it thini Forty, I am still ow, ed :1::27048 on those stinflowf.n for the: 

dificucifice frianl tha contraci puce of,17 pe.t .  pound ;nal a IN.ight amount of 

8, The total unpaid balance,. cti.vcd In me by MitehdiFteds approximateiv tf84,395, 

9. I dtd ant agree to accept parnal payment as satisfaction for the contract price of $.30 per 

pea H. 

0. As a result of his failute 	pay, have been unable H rty off my olacuttiift ,,.; can and have 

had to pay additional akest c tN„t loan, 

I 	A itiwitgll 	lull-Wed 	obliL;ations tinder -  the c rtrrrct. lHhcei Nilituhtdi ha.:-.c indicated on 

meldple occlysions that he 	unable to pay the veatitininp, amount due under the a)ntract. 

Rcr..vntiy. he refuses tuai e er Hr.11.111 -1 	 doe..; not 	rrpod to dernan(k 

101" 

12_ My hirvd hand has funded my 'in ....Wilt')scars t'')an clevatot .  It liendwdln: Minncsold 

previously, and I believe thin some of the 	 ;hat I have not hca•it paid Hr are 

stored at the Herninim elevator 

1.i It a HV bcher that 	rhe s rllowers lieu 	 elevator are moved end acrid, 

and others who have not been pid 	their ra 	with Defendants will be enable to 

ecoves tee outstandint::Iavert duc to us. 

that Pi-tiat'i.i.ohs 21 20 H, H 5 , .5f) ," ! 1 ' Cc. 	plaint are If ite and carrcct t o  thr 

b-esf city knowkciv,tt. 	hi.:1:Cf. 



: Doted ;1 ,os 	1J10:,iy or Aril, 2011. 
-\ 

----- A 
, 

feiacid Deslauriers'-/  

STA 1 . 0 OF 	III OAKUM 

(Iii.1.JiSIY (.)1"" htiRf.,EiGH 

	

this 	day or April. 2011, beloo.7: me pe ,:soml iv appealed Davii,.:1 ftesia-u r ie r s, 
known to me to 	 perSOn who is doscr bed in imd who eo irk:: 0 OW within docu men t, 

000d 	keew:oolged too me iit/t. 	 same. 

„. 	 ''' 

	

A'0 	 E.oro- 

DERR:;C.t BRAATEN 
.................... 

.)4?y 23, 201 4 
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1 .. .) es tioRtion 

via Ptrio4f. 
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NDOI 

S.V,C 	PM.: .f•i# DE 'FOR AtA)€TIONA.1, 	AN (: 	OrflONs 

Spx,, •, •A 	 2.0 bcJ 	 ftc  
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Atthchmont A 

Mitchell Feeds 
Apuil 5, '2008 

€ S4 	y 	8 

n rum MN 
1{A46!-M5 

PURCHASE CONTRACT NUMBER: 	111 .1:7 . ..... 

Purctsus.kd FraM, 

Davtd 1...)eslauricrs 

491 5 Co Rd 2 

Sherwood ND 372 

4nn Suniloweffi McUsiure. IO'l/o 	Weigbi23 lbs bu . 	. -V^ 

750 As::{cs Ffl PrIlducti)r, Pr -ice Prolc.'..cti ,cm 

S0,30 fib 

Moi:9ture 24> & -.1(.>ek.igt..,r I 	1oi5t..u.tt,  

Pyt .j .trg.,c; 	 Ptynients 1:)/.w 10 clays rifler Delivery & Ornding 

UCT I. $2 .reenienl s,vith 



Attc nt t A 

PURCHAM TER,m s 

ROLLS: 1t 	ki Oi 	 1 t.!•,iA confl .Aki 	 All cllai-yotc-; 	t>r 
Mat 	 ftacchlx1 h i 	U ttx.N -ths.m:nt with Ilso 	Itgrh A....WycigdbAL 	dx.,:,- i3?ical aryl 	iNf-...f -fninP.:J by 
arb0r,t ijDo 	tig.'; rifles} .8,,,St 	sT,ya 	 rti.rrvi4t1IM ar.41 WTiu 	U 	that S,31Icr 	NMRCI1AN  

Corrnibc,r,:i:5A 	 th,n i:xxis .90N nikilv g..h4 

QUA 	Scittf 	W Bt thAt 	 SfAd kr,0 	 dry 	F. R',2 1 f A ?a A ER.V.. Ots'fithy 
:;ird 	I cwbply v41.}1 cd1 o.f.Fplk.413k ftit:1141, 	icA:.0 kw) 	mohik,,,z) 	risfi ff,r: 

	

fiX Altaillf:t1 	th:".1I w4 U 	 may r, ti r hr: 	U ors,A4)  404 	405 
th,o 	6,4 is:trtx.itg....c.41 inth 	 A.E.SO WARRANTS IN.AT NO 'WA 'MR RAS BEEN ARDED 1 . 0 THE Com moDr4,: Es 

BP, (ELIVMJ.) HEREUNDER. Al M...1Y TIME Of FOR AV PURPOSE, EXCEPT AS A CAR.RiEv. FOR. (U CT witiP,.; A RPOED 
MANI.if:AC'rtiRER.S RECOMMENDED t.RVE1. S. '11-HS 01 R.A .E1TEE. MAY BE R.E1..1.E IS UPON Us 140). BUYER Ri 	 THEsE 
commootTi. 

	

- ro 	 wr.,IF;i3t) 

5. 111 	Df: t,()SS ., 14lc awl Uk 0 lOs sissIl p&o to b ,.4:14:1 ofily #1.5 6Sifi smrruxibks C &-1 	tbrrk:4.4.k 	 5? ).. 	73-51 d 

	

(x3ly CS Pictj,is sd 	 .h.ks 	si ;x1 	 , 1 0 
ihrA 	 ,s.40 't;ft, 6%Ni:3-Tr,/ MCA,' ffild f1Cffl ;)f sil 	C fir ofht-r 

If 	ticvd..04- :sr r.,,..be.r 	 If?1" ssy  aas 1.i:10:04 Si.) 	 (..,ft 

54 sf SCIICT 	 )aid “)mrilcrkiiti4i 	any M41:..af3 rsss Uss Irlirrsy ,110<c, sOd Ussir ?Toy 	 Writ's:ig, fit 

(4..\ CT AD V A f4f.:::?..S: If 04 	 tbia 	c4.1trli: -.1 f-afia 	 as: ), 	 mctivt4 	 r;ny 
pt-sH)<1.,. tht (icycr- 	 r11.?.y rccthcsi 	bfib< 	U-si 

7, )EFA 	 p?3,y 	 Cos 6cenlik 	 flI';ftp:Es,  
5(n.o 1bid sisal 1icks of 	 sissy 	dc,13,0t- 

F.thf ;J .; iTc4- 	throc,„ 	 554554 	da.$1,.4.gta uici 	c.o-ata 	octoo-,-5,1 by F3csyCA fkl 55 fKr&-:.?'s 	 551Si-Mt-r's 
c:f wa-rra.fltios hrmslo 	 Usc r.a.:1-cf.....11noct of 	Se.....4o. ".a..c4siiss kacss C- CCCS'cWC-fSir. :i f :A ny 	sic 

t15Y,401 	plovisI.on ul th15 (....;:Cfre. ,.:1 by S-g.licc• 01$11 ,1 ,>>scsslcc asp ric.,110 sr fvr:4-fflti 	 of ',of:I': 
04" cur/ 

if A f 	A VION Or HAMS: 	 thk 
,53. 1:"V 	027 ,..vritscfi 	f51:121 	 <if Uti 

9, 	9 S(.114.S: 1hi5 	 Cir find C--o. bib.dio}:, :1;2013 tJir; 2.grf 	‘rsUfi.;:ff 	thtir 
rind 

t 	QUI', NI 	SOC-sit 'sfl:rra:r}fS 	 FA.Ail 6 dtfl tn;.5:1ISt1 fvfmffIy 	fk4 Of; 	fr-f>sit.S; 	 fi•rf 3 	 arq 

*i 	LIC-C-? 1 .4 IS AN EQUAL 	FOP:FUNITY 	Ii() 	o5554 ig 	gc-s ,,,:inmt".:-ot 	 c.:-..Bor,1:;; 	aolifg,--.1 	n o,d 
trA 555b.555„;,153,..3cZt.o-3 	w 41 C 	(::11..:tmrz . 	e,bd I I UMC,31 1.4f3 	 C fr;i:t Us 	a, 	cc 	5Yksz.:1 

	

lltrtlf$ by rtratr,..x 	 (C) /b.O. rf,:praf Ernployrt:::n (:)I11,Xri -Wf34 Cr:it.f?se.; 	 4 	 tb) tftt. 
A 11 -irmaIi, AC- 	deo.22-03 cA.m1.oipe,d 	4 	 end 1. 2.SCL 	tf:.th:8 	trrf: c:fo.pioythcr: 	'0'11 
ktionilfr: 	and 	Af7irm<ivcArAich-1 	 4 I 	 &s-)4 	rfi1.0 , 	t'rs U:14trA 01)pirff.1:1ily 

1. 	 RA CT t..10z..ADArION; EliAya 	r,Ofsf ,Sitt a-cs fiOff fay 4.:V6f; fklri Cfr,fitj.taik.tri 	thf, 0...)f.Zras;t 4...?..G.c.:Ett(af.-.. of 	i34',” 	 i'irk£1:1£;n1 

akf). 	Occ, ((c) tbc 	 fcf t3socta tfrffiCf II U ,S.C.) 10 I -13 	(c) 	 of" 	tp...khT 	p;£35C'„::sif::: 	trkff.31;,-,T. tff 

asssis IC- (1,S. C' ((101- 151)21 act 	k-.1).3C-ctija.n bort-4 -r, atoll 	 ((f) 6..ny 	 de.:Auha ?-17  thy 	 A'Agrt,r 
of by 

{14- 	 tH 	:A sfas)SC-:i 	(C-ksyr,-'ss 	tx, CiC-C S St*AkIT. 

SC-SC cccslsj as afrOkts'A .itf$ 	kias.cbsl- 	 03:s Ctfritfff 	sir AO), c0-4 ali 
e: 	 36'2, 



Pi.A.444:14 
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MACA.) •£.£ i"..-f.wA"$. 

1M1 AtiA.4AKI. A 
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r, A 	f1(i. 

&AIX) 
t-s;;;.", .. .......... 

MITCHELL FEEDS, INC. 
PO. Bog $Y112 

Fargo, North DAkota 6-6106-41112 

(701)841842113 Home 	t7O1) 2814125 Cell 

r7ALn fit A 1. 

s.2...-WM.s,.C1 	 s'r's 1. 

fi A.404 	 f3,P4At,f 	4".11:7,41 

LiQL 
givrfon 

eri-4 *, 47;56—  

c11 l.1il S:A,S 

. 	,. 
•3 	,-' ossrf. _ . 	 • • 
(.1.4.nR 4:14 71)1t 	1 y PFC 	 Ii A...qy LOSS' Ofi LQ4,4 	rr 1 (CFOSED CAP GO f- (I5 	.S 	 ' 
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SI NUE OF tvliNNESOT A 	 I.V.H;TRIC.T COURT 

	

'LJFiY OF 1\101Z.N.4.AN 	 NINilt 

In Ackicrsofl, 	AndeSSon 

i'.4orr bland Fatins, 	.Aasen, David 
Deslralrie.rs jell Kling, Scott 1„.azorcitko, 
Nathan Neat -wryer, Steven Ni.f.a.moyer, Ron 
Pciton, Mitch Preskey„litine Rot edge, Bart 	) 

ATTIO,ANIT OF i.)A\'lO STEEV ES Srfici.k.0111, Mike Seiwilm:-.,,yer, Shane Sieldr.:1 - , 
David Ste.ve(, Pilul Trout, Wurgies Farms., 
nrd 1.(e.1) y / r 

) 

) 

) 

Mitchell Feefik,hc. and Mitchel Farms, Inc„ 	) 
) 

)efe. 

FTA iF CA' NOR IN DP.,K(IrA. 
) ss. 

(._)1; 

David Stve, thf:ing duty ;:cworn, 	te% and att 

1. I an a faratcr n..nd fann land ocin .  Sherwood 40 h Dakota. 

2. On Klan-112'1, 2008, entered 'into a conti . au. with P..01-);,r,-t N.focheli 0 itc 

101 the aR of tCO acice ol T\V-ion. Sunllowt=a- s toi.  a price 4 'i.11 per nocind, 

A cached hereto. 

3, 1..?.0bi, fylitchali also cT.) ,..':nnc..,> MaChd) Fine. 	‘,AlhiCh 	 past 

Hi 	C.OSL.: on illyte. 2 c I x B ucchcd hcron. 

E.X1-11BIT 



I `k 	7 -- 	ZI 	,1 	• L 

Ithongh aH of ibe 	 p,ic[o.:d up by or doli ,,,, eied 

was not paid foF ',ht.'. Rill contract pr ce, 

A 1„(...irdi of 324,940 pcnind:::. vsicre partially paid tpi - i 	of 	H and 104.620 pclunds. 

completely unpi-lid, 

hc total amount owed to ma by Wel -tell 	for the 2008 sintfluv,if...r coetc wt i!.; 

;47,, Foxtfil•-0.ely hhj 	In. e ue the co'stt of froiQht. 

did not agyee to accept pea Pd ayrtwnt of:$.14 per pound tv.i :-..qttisracii< -ut for the COrn;r0i1 

piee at S,10 per pound. 

8, A a walt of his failnu: to p.ay, have been ttnaNk to pay off ray operating tcuo ard hove 

hiAdtupLiy additioaal irntiefl On the loan. 

Althoisw,h 	 under the contfact, P..obert Mitchell has inclicatcn or, 

multiple ouGasioris that 	Is apahle to pi.iy the tenlaining al-nnt0I1 d 	at let he. ci.:.mtt•ac. ,... 

refit".-L:3s to ',insvicror retui'll telephone Ultik and does not teNponcl to detTiands 

ft pt :-rta.tot 

O. A 	trrrtcr C11010rfT ni the tit...yakJr infouncd tar 0-00 01.,10OX imgtt y 7fhOC()bushel;, or 

2a nition 	 arc locmed 	tot ,..ACva.101 	 Minhe'sata.. 

1 1, I lulvc, 

	

	 elevator prc.vio.i.isly, and I beikve that sonif.: of the 

that I have not here paid for' ore stored st the l - lenclrum elevator. 

1 / It is my belief hosed on tru.,' .:.orivei.s:Atiori, with Olt:: lorineJ employee. that Dcfcre, ants w< - e 

phntling to move 	Sktiiiio\,V(-n•f:-; that are 	‘,•it the ficndiorn elevator and 

ciriph.-,yce 	 in Ada, Nlinnescon 	sue 

	

ele ,/,.ttor in 	,i dtth 

2 



.t 	5i•-•"1. : 	 V 	L. 	 Y - • I:. rl 	.••• 	 0 1 

14. 1)ilring a telephone conver:iation on or about Match Th,201 I., Robert Mitchdi aid q u A 

nceded to pd gFain nicived to pus his bins. He. has also intheated that he has. 	earisi 

and that he ru selling what ha can. 

S.1have ako been informed by former amp oyee that a rue P awtiCd by He tendwa 

sent to Rendruiii en Apmn 4 , 2011 and that it likely moved a loud of st.trillowars trom H: 

Head rum alcvater to be shld. 

6. The fornicr employee also.stated that. there was an atli2.er in one of the bins that vos likey 

being used to till trucks to movc, the sunflowers From 	 t)o sold. 

h‘tlys spoken to at Icam iwenty-four people who have don. 1 -wyCmess with H.ohcFt 

Mitc.hi.:11 and Mitchell leads Who have no ,„ beret paid in LW hat thtnr.. 	euutiarl. 

is my :',);diet' that if t h e 	tWmsts tmn the tludri 	yr nu aie a eeL LuNA 

and others who have not been paid eh their contraos evrth Defendants eDIt be nfiati)a to 

tecuver the t.uatunding 1).tylfierius due to us, 



I 

...........,......t.5. 

0,5,1310( fi IVA (EN 
4,)1Jry RUA; 

Stet 0 Newt .C.:4kIli 
(berm *34711 f),j4ftl ii.1); 23, 201 4 

/ 	

. 

ublit://1 

7 0 I. 

/ 

,./.;(7b  	....... 

	

S teeve,t 	> 

OF 
iA 

On this .5 	off Aprii, )1 	belore rm .; pi.;isort..111),  .ppearal r)avid Stet:yes, :  known 1:,.) 
me te be 	same pcisonN dewribed lo and `tc'elii3 C. X cu ed the within 

r,c.kncrwi ekcd tc., me that 	 the 



Mitchell Feeds 
11 2. 4, 2008 

; (1 1 	'2  
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F.'rx , 00f") 33.4 Ihcy %SS 
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PURCHASE CONTRA CT NI.!MHE1.; 	 lH Q14 

From: 
... .. 

DiAvid  
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Silcrwood ND 58782 
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1 1. 	C) 	 'xis, 	 :*;; 	 2.z 

i':€s‹.€<: 	 Co.s::;> uo 	 Ali 	 of' till& 
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i€,AS 	 €£,€€€•d 

ti".€ 	i•€?Xx3.£ 

u„ ) ,, 	tt•t: 	 soki 	 y411 	 ,, 

velth 	 , 

	

rosc...cniotl 	 ,41.i(** 	 p€,?£ ,4;SItO 	 404 

cl.-sromti (Ns, 	 ',V.,..ft.q)'1/4.f4TS 1 . 31Ni' NO W.A1T.l‘ HAS 	en,f)r)r„o 14) Tiw, 	 To 
AI ANY 	 10fk. ANY Pt.: iz...P.4)3r,... } -',XCR.P1 Af.i 4 (.1:Aikfi.tH1 FOR it-inc 	 A l-  
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p€ y(c or 	 stn .:0 kiwi wo..1 	■-fs,„; 	>,.t-fortyr,lity 	,,:soy yr deNutk, 	 ..;„• 
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;Ski!: 	 toly 	 ooy 
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4,00n 	 3113:l 	 iro11.>.,3.asi co A 	 k 41, 	 e.,'.3/3 .80.. is CA V; 	*tip144136123 
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SIAIE OF NORTH DAKOTA 

PUBLIC SERVICE COMMISSION 

Public Service Commission 
	

Case t4o GE-11-103 
Mitchell Feeds, inc. 
Ex Fame Cease & Desist 

AFFIDAVIT OF SUSAN K. RICHTER 

STATE OF NOR•I•i DAKOTA ) 
) ss 

r,OUNI TY OF 

Susan 	Richter, being first duly sworn, cii ,:ipesEr-; and !states; 

That she is the Director el ttio Public Service Commission's Licensing 

That on Februnry 20II the Commission receive r:I ir3tter att.a{ hrnent 

from James Surckhard of Tov.,for.-)r, North ITR-iketa, alleging he had not been paid for .  

sunflower seeds sold to iviitchell Fee& :  

"[baton March 30, 2011 the Cornalksion received a IE-Ater v‘sitt) attachments frorri 

David Steeves of SherNood, North Dakota, alleging he had been paid for stanticiwor 

,seeds sold to Mitchell Feeds, Inc, 

That on April 4, 2011 :  the 	 on received a letter 	ailachrrierm from 

Gene E.. Alton, attorney representing David Dstai...i.riers of Sherwood, North Dakota, 

David Desk:Aurtors had not been paid for sunflower seeds sold to Mitchell 

Feeds, loc. 

That on April 5, 2011, the Commission received letters with attachments grorit 

Paul A. Rohde of Halliday, North Dakota, Don Ackef on of Sherwood, North Bakota, 

and Steven Nearrieyef of MO), North Dakota, alleging he had not been pa 0 for 

sunflower seeds sold to Mitch(-)11 Feeds ;  Inc. 

That during the week of Merch 26, 2011„ the licensing Division receivw.i 

numerous phone calls from additional North Dakota alloginq thoy had not 

t..)oe-23n Dad Inc sunflower seeds sold to Mitchell Feeds inc.. 

That. 	FeedF„ Inc. is a!--3 	rovirq.) ()rain bk.iyor since October 28, 

2009, As required by North Dakota Century Cf., --rde 	60-02,1-08 and North Dakota 

GE-11 -103 	 41012 01 

Sw.;as3 Y Richef 



t311 ") 	V 	L. 	 '•-• t, 

Administrative Code 	007-02-02 1 hilitchell feeds, loc, has a $70,000 bond en tile 

Vnh the Public Service Commissiori„ 

That Mitchell Feeds, kin, provided information to the Public Service Commission 

shoviing a significant enounh of- graill - waS received from preaur.‘A.:irs in 2000 and 2010 

for which payment has eat been made, 

That the Licensing Division is preparing and will be asking the Commission to He 

documents with District Court, asking that Mitchell Feeds, Inc. he di. ---.xiared insolveal, the 

(.1.:ernrrils;.c.on be appointed trustee, and the surety be Joined as a party to the insolvency 

hmceedioci, 

That it appears the bond on filo with the Puhttc :`." .:;"(:irvii.:e Commission va not be 

sufficient to cover the total i,:irni -Junt owed to producers IOU thr,:i sunflower sr-iiiy.ids so d to 

Mitchell Feeds, Inc. 

North Dakota Century Code § 60-02.1-39 provides the Comniission wlh authority 

io issue a cease and desist order without prior notice against an entity that engages in 

an adivity or practice that is contrary to the provisions of Chapter 00-02.1 or related 

r alas 

Mitchell Feeds, inc.. has viotated North Dakota Century Code § 60-021-06 (4 )(e) 

by toiling to faithfully perform the licensee's duties as a roving grain buyer arid North 

(..:entury' Code 60-02,1-20 by refusing, neglecting., or being urwhin upona proper 

lo make payment for grain purchased or make redelivery. 

All 	behaves that good cause exists requiring ex parte action 1 -.:y the 

(...•-or -ralision because additional setters of grain may suffi::)1' ImmediMe ecohornk,  osb, 

damage or injury if Mitchell Feeds, Inc. continues purchasing grain as a licensed roving 

(drain buyer in North Dakota. 

Affiant requests that the Cornmission issue an Ex pante Cease and Desits,t Order 

against Mitchell Feeds, Inc.. as authorized by North Dakota Century Code § 60-02,1-39, 

erderinci that Mitchell Feeds, Inc. cease and desist from purchasing grain In North 

u bsgitied and swom to bolero me this 6' h  day of Aprii, 2011. 
/A 

) 	 • 

Notary Public 
SHELLY A. h3AUS5 

Notcy Pabiic 
StCs of North 1)0‹t-A4  

EL'' 	July 22, 201t1 



ATE ()1-, 	 A 

(2..;()MPI.,A1..NTIN 
INTERVENTION 

De ri d;: in t 

Don ,A.ck ,.:2,r;:;.;on., Lana Ariderson d/b/a  
\kithlaild 	 Aasen, David 

Jeff1I IScott 
1\iathan Nearnever, Steven '1\learneycr, Ron 
Pelion Mitch Presko,', Ja.rries  

Mike Seltoilmeyer, Shahe Sickler, 
Ste,f.Tves Paid ‘frOlft, 	ii 1(1 Farms, 

d. Kel . y \Vurgler, 

PIdm11i f1, ) 

No. (..:V 	1. 12 

J'i .eH Feeds Inc. arid Nil ite..hel Inc 

A.paerican Fe.cleizil Bank, 

Intervener, „A„rnerican 	13;.-ink ( - American_ l'ederar.„) .for its causes of action 	mmnrt 

iDelendants.N4itehell Feeds, inc. and all 	 Plaintiffs named in the 

[1.) r ,..Tposed First Amendedi (1.omplaint, presuming it is accepted by the (.... ,̀01.111, 
" 	' lehae 	0...S en 

1,..)onald A ekersen . Sliddon ./\,..ekerson, Lana Anderson d/b/a. NI Orth land 1" arrn S n  B& 	:Farms, Inc., 

Busch Farms, Inc„, David Dest.:auriers, Scott 1....azorenko.. 'Manna Farms, Inc., Nathan -Nf.1'..arriey ,..r, 

Ste ',LCD Neanleyer, Mitch Preskt,':: ,,,  Paul 	 Rautledge, 	 dIbla Savelkeul 



RobertStecv:-..:‘,sIau 	rout, \Aluirgl. -arrr, ...... 

a Tic.1 a il 

THE PARTIES 

Intervenor Arneric.;- .-in 	Bank is a fe(lerally -  chartered b.:nil< ' ,Ai-id', its 

Ni 	 a.t 21:3 North 1-Thih 	 .. in!,o, ND 5g. 01 

2, 	Piaintiff Micheal Aasen is a fanner 	 anc 	adc 

2 Sher\vood, N ....)'58782. 

Piainti ff horn A.c.1,-.:(tirson and She don Ac 	son are a tail -Tiers anf.t 

No -J-1.11 [Ni [eta. and their address is 5175 106' 1  St, NW, S. ND 

4. 	Plainti -ff 1.,ana Anderson, d/b/a .1\lorrthiand Farnrs, a farincr and 

mu and her address is 10845 53' d  Ave, :N• 	Sherwo()(1N1.) 58782. 

Farrn.s, hie_ is a 1\Iorth Dakot.a farm ,,....;.(.:irp)i - atiort ari ,,1 its 

3551 t..)::)itrit: y' Road 2, Sherv,?ood„ ND 58782. Jan Ku'... --;tad is the registere'.d 

the (:),rifif of 	bums. 

Plaintiff:Busch IT'arrns, He is a North Dakota tf -..-iiirtints!, aortae 	i'U 1:. J.driaS 

is 309 2" Si. 	 .ND .58730, Gregory F, registere.d 	cie 

a(1d.res.; is 49. 

8. 

Plaintifl David 1...)eslaurif..1's is a lartrici- aric 

Co. Rd.„ 2, Sherwood, Ni.) 58782, 

Plaintiff Scott .1..:ax.orenk.0 is a farmer and resident (if North Drikeari. and his 

address is 	Brew si,, 1<.ill(ieer, ND 58640. 

aintiff Manna banns, Inc. is al"-- ...iort.h .iii)a.:kot.a i nn co,ry.-, ,..)rat on,-3rid 	'Liddre;t:..s 

3755 (7ount‘y,  Road 2, Sher,,,,,,o()d, 	58782. Arlyn Keith is the registered 



11,

 addre.ss 

12, 

Ha i rdo-I 	 is a fanner and res 

.1 ) 1a..i.ntiff 'Mitch Prt-:...ske ,,/ -is a tanner and resif.. 

dent of North 1..lakota., and his 

ant of North 17.)a.kot'a, and his address 

) R.) 

10, 	1-1 a in ti ill Nathan Nearne.vc.: 

address H61 ‘.-) th  

fanner and resident a/Nor H 1..)ako .u:-I, and 

NH 

is '2485 	 '38740. 

Plaintiff Pan) 	is a ía rnet• and a re,Sident. of INJorthi)akota, and his ackiTf.::...:ss is 

IH Box 25 	 586:30. 

14. 	Plaintiff' Jalnea Hunt adee is a fanner and resident of lash Dakota, and his 

aeciress is 	'Bavaria .Dr lvlin;a. lid 

15. 	P 

H 8221 3(.1' Ave, NV„,'.. 

Pan 	H 	i a L.-inn-lei 	 c)11\loi - t111.);a1,.„Ota. and his 

Plaintiff NIA::: It:nev(r is a fa [ -mi.::: r and resident of North 1)-...ikota„ 	ndhH 

addre.f..-:,s is 5 4 9 101 	Duni-) 	 .58626. 

1.7., 	Plaintiff David 	is :i tit-„i• and rcsiderit of *North Dakota, arid his acicirc.‘.ss, 

is 4ONt (.1.:tyl.d 2, 

18, 	Plaintiff 	 k 	f'al- nii.2„r 	re...--;ident at North Dakota, and..his..addre. ::: :::: 

is 227 	AVC;, 	 ND 587'52_ 

19, 	Plaintiff Paul Irunt is d farmer and resident cd.' T\lot-th D.,-- .1kota, and his: address 

10285 1.1 .,,,vy 28 Shep,A,iof,i)d.. Ni) 'I87s1 

20, 	'Plaintiff \Purp. 

Drive. Nilinot, ND .58701 

FaTTfts is a farm min[partnership and its 	is 1600 



f:.11L1 21. )akett, and lila ; -1 	 and 

Feed:::;") and 11DM Land, Inc. A c ,....0:Fcct. copy 01 the ic 

P.',  0 Paykside Dc. s/Li-1 ,..q. ND 58701.. 

22, 	DI 	lam iviilcheO Feeds, 11.1C, s a rylitiriesota corpor.ation cccced on ..L. -Irtnr.tr,,,  

an addressi -..)1 . 15 ,111\2 -,,, 	S,headman MN 

(,...e,r0or:::0iori 	ii 

Dak,)ta OH ,̀:-.;ep...rnber 21, 2009. 1)efendant Mitchell Feeds,  C is 	bti if of 	0 dowei 

•:cd ic products 	princiPal office locate,d ci if4 liws 75 S„ flendrum, MM 5(65(1. 

(...:(...)urity Hwy C 	Niitchell is the re.. -?..istered r.i.gient for North Dako - a with an adc 

NI) 58(.147, 

F AC 
	

LE(ATIONS 

24. 	On (yr about Fehrt:tary 21. 2010, Intervenor A.rnerican Federal :Bahl< 'A•rnetri.can 

ct•Iera.1' entered into a Security A pr cernent (the Afecunic A green -lent) with IDetendant 

:McnnA ..,,,Ngn,'...e.tnent. is attached hereto as "1-. --1,x1Iibt A." 

25, 	l'he 	 paym,....-..nt of a. Pr c.ilnissory Hate 

tyy 1.)efendiiirit Mitchell Feeds. Inc. and 0171 Land, Inc. in faviJr of Inter -venor 

one and correct copyoft l'rornissory Note 	attached hen o as "Fx1111 -...., ft ' •••••— 'he Sect:if:1.y 

A.p.reernc.nt pjanted Intc.'.rveror American Federal a sec:it - it ,/ interest in c( -) 

[he word "Collateral -  as -used in this Agreement rif.,‘.x1', -...„ the follo ,,,virig, desezilbed 

ITN:vet-1y, whether nfrw owned or hereafter v.„lrieCrie:r now ecistiop or 

hereafter .arisint. ,„, and wherever 



or all of the (I„2(al located on the real e ,i,aate described in the attachment 1.0 May 

	

Fixturc.'.s„All 1 -rive•titory 	P;;Iper, „A.c.coutits„ f,quirtrrtent incndarw but noi 
irreoted 	attachit'...f.-1 	„A" ti:ittacheici 	ate 	Agree -intent", and („ienc:'...ra.. 

In additi(-)n, 	word "Col .1 -teral ako includes a 	fiat owing ;  whether ricv,,/ 
owned 	h(fnreaI 1 	H 	ther novv 	cir 	.;:lr.iS11.1,42 a ri d 
uvhiususr()C: atCC 

(A) Al accessions attachments, accessories, tools, parts, supplies, replacements 
and additicir.L,..; to any of. -the collatenfl described hert..fin, Y\thether adde:d 

lateT, 

(11) 	„Al 
Sect on, 

nets and proctu( - e. of 	(1 the property 	- i this (.....ollateral 

H 	All acc ,„):ints., annbS intangibies„ histrunients, rents ., monies ;  r...tayinf.,'.tri.L..;. and 
alI otk:tt - 	arising out of a sale leat...;e, consignment or other disposition of 

the f.yroperty described int t 	 .section. 

(1..)) All proceeds 1 	udAu IHSUUSHCC proce..c:as .) .1mOrn 	Sak, CieStrueli On, 10,Ss ., 
o.r. other disposition u iY P the rgoperty (rSfescrilx:‘.(..1 hi this Collateral secticin, and 

from a third 	flas clII nage.d or destr()ye:Ci 	1:..2:ollateral (:)t -  frorri 
thatm 	11 	 Itment settlernern or ctther process, 

ire.c,ords •‘-lrid data :relating i(:) any ol the 	roperty described in this 
whether in theIrs i of a wr- itirig.„ photognipil, nitcrofilm„ 

eI t H I I c i P 1of Grantor's right title, and 
inter(-...st in and to all conyuter software required to .utilize, create, maintain„ and 
p.roces5:. any such records f:',!" data ru electronic 

the .Securi tv A t-., reerni-T, 1 

'26,„ 	Intervenor A.mf.,'„rican .Fedf.,',ral filed it:s 1JCC I Financing Statement on -Defendant 

Niitehrli Feeds, Inc, with the Minnesotiii Secretary of State's office on March 1, .201 0„ A true and 

correct copy of the 	Financing Statement is attached hereto as 	C. 

The Security A mrrcclncnt delineates what is to be considered a default of the 

40-eernent and \,varranti(s trin.'.:rvenor „Arrierican Federal shall have in the event of a rrl a default, 

[hose &fan terms are ternedlei 'nnch.a.le, but 'are riot irdued to the 

5 



DEF.;:\ ULT, 	of the fol 
	

0 ra1.11 .1 	 Crt. )e l attl 	 S 

:Agreement: 

	

(...ntor fails tc..) 	e any .J.-y,:iyi -rient 	>t 	due unde the 
Inclehtedn(.ess, 

Other 	 faik.-.; to coinpl).; v. , ith 	r 	 an) ; other  ten. 
covenant or co -licit -N .:in. contaan(-i...1 	:Aitreerriaft 	ar.t‘., of thc: 

ated 1.)oeutnerits Or to comply wit 	().r. to t..)erlorin 	term.. 0011 	t1on, 
..,....o ...s.fertaritof ci.c.).riclition contained in airy 0 	 1-..ieb..A../ec...ri 'H.:m(1er and 

.R1GIITS ,AND RE.:,TMEDIF.',S ON i)ii\ LII 	It 	in ol Default occurs 
01 0 	this Agreement, at ;Anybib there:ahet., 1.e1idel shall -lave all the fn:Oats ot a 
secured party undi...ir the 	 t.iniforni 	 in ari.lition and 

Yvithout111 1 Leticier ITtay exercisf.:i am ); one 	rriore ot the follo\Aiini.. , III 
aridly ern ed 

Accelerate Indebtedness, 	 declare the entire Indiii.i .teciness, 
including any prepayment penal to whiii:1 -1 Grant Of ';0 0.11 (t bc reCtiii red to pay,. 

edi a te y due and payable, without notice: of any kind to 1.. -firanto, 

Assen)ble Colk eral, Lender may require Orantrir 	deliver to .Lender all or 
on portion of the (...:ollateral and any and al. cernfluite:s ol ntle and other: 
cloeutnents rehitir.ig tO the (.....:ollatera.. 1J:tit:Icy may reduire Oranic. i r 1. 0 

the (...1:ollateral and make it available: to 1...endo2i . 	a place to tie:. desil.?„nated liv 

Lender. Lender also shall have 	 to enter 	the property 

urarttor to take P0 	anon of and rerno,,c, 	Col aten-tl. if the 
contains offier m.ioods not covered dO I 10 ,Ap.Te.i,:nTient at die time of 
repossession, („sirantor agrees .1..:emler flay take such ot11(.1 --  goods, provided that 

	

111 iloesI ul ibL efl'ods tr.) 	I I 	IC:111 tO GrantOr 11 Cr re 	(.)11 

Sell the (..:ollateral> 	 I.i.\i:i II sel 	transfer. Or 

diCl- Wi 	CR'3.1 with the Collateral or i ..yro(....ectis tficrecif in 1.eneftir's own name 

r.ii . that of (ii -rantor 	lender tria -y set. the (...:.{dlat& .:m1 	1 i1iIlL i. it. doll Or private 

sale, 1inle).s the C .:bilateral tlinntens to decline 	in v ahrf?. 	cif a ty- frie 

custornaril .y so d on a irecogriir.ed I I I t I 	i 	I 	Cifan tor. and ... -)ther.  
persons as required by law, reasonable IbOicO of the 11.IlIe am place 	any 

or the tint:::: after which :Airy Vale 50 1 u 01 010' 01:11C:c disposition of 

the Collateral is to be made,. .1-loAvever„ no Iotbee need be provided to any 
person who, otter .1.i.vent of .Default occurs :, enters into and authenticates an 

It 	porson 	1 	1 	1otific:al.1 1of 	It... 	'fbe 

reicuirerneri.ts ol reasonable notice shall be met if 	notice is i ron t least 

It (1 0) It the tine. of the sal(i. disr)osition, All ei<ipense'...; relatin2 
to the disposition of the Collateral, inc Idl0 .vithf..n.it limitation the ..,:ixis...)enses 
of.  retaking tioldirtg insuring, p .n.::: 1i1riy.4.,  for sale arkl I the 

ii 



pari {.).1 the hide - tedness 	1 -)y this ...A,Trfeelnent and sha. 

	

pay.f..ible. on demand, 	 t 	1\10.te rate trc.m ,.., daft: )1 	pflflltlflfl 
upail rem-nd. 

,Appoint Rt.Teiver, i.;.flC1I:I 	flI1 have the right to have: a. receiver apim...untf.:.(1 
of all Of ally T.. Ii 01 the (..ollateral, wflli the power to protect 

and 	 to opc,rate the (1:ollak.::ral precedinp, 	 (yr 
sak. and to 	the lIZent:H:; ilrom the. (...l'oliatet -al and apply Lie proef„Nds, 
and :::t.bove t 	cost of the. re..ce.:ivf ..-:.:r.-;hip, .:igairist the Indebtedness.. The receiver' 
rttay servt..--.:. without I.Kmd if perniitted by 	 righlt t() 

-...-.1 -ppointinent 01 arcivcrsh.:.-111 exist ' ,NI-let -lief or ric..-4 the :apparent va...tie of tile 
(Ilatera 	 Imiebtedn(:ss 	 1.s1ployrnent by 
.1,e ri d er 	hnel (iisqu a  ify a 	frorn serving <•is :JA 'receiver. 

(foiled 1ennes, Apply .A.crowits, 	I.,ender either itself or tlirotigh 

	

IN.::: payments, rent.:-„ 4K:curie, and _re:venues 1 143i 	th e:  
any tirrieII.1....ender'sI 	1transfef afly 

(101aj:.:2;1•%:11 Hi() 1....(:ndef'S own -flaTne {.)r -  tflat Ut IflflJflrS nonlmee and 
iift. payrnenu: rents, 	 th(:::feirOrI) aficihOldt 	II: 

hc IndChteEiS Of apply it to1.-..)-lytrier1t 
rua ,:,.? determine. Insof,il .  as the. 

eorts1::::ts 	 i..nsuranc.e 
(::hattel 	 ;:-'1.C1iOn, Of SilfllkiT )roperty, I...encer may ,...lernand, 
collect re(.:eilvt. for.. 'settle efunprorrnse, 	sue for, forec.. ose. or. ivalize fl 

1111 Lol a t.t.',:ra 	 .may determine, whether Of nol indebtedness or 
C]kftrd then due. For these purposi .:::s, lender may. Oh behalf of and in 
11-ie 	t...)rantor 	orcn and dispose of mad addressed to (..ifantor; 

ress to '...vitich mail and payments are to be senr. and endor-f... :e.. 
draft:*„ inonev orders. documents of title, instittment.; and items 

	

payrn:nt 	 storar,2f... cA any (..:cdiateral. 	o 
1..ender may notify ',-.1ce(A.fro debtors and (....:".)4(...us on any ColisIemt 

to make payments directly to lender. 

Obtain DefieiCneY,. 	I.,.(mder chooses- to sell any Or all 	(11 the 
1...:ender inay obtain judgxnerit 1 I i (... .iv:t.ntor .  far any deficiency ferriainulg 
on the Indeb -k.:::.d.nc'ss due to lender after )iprflication of all amounts received 
fr(..3n1 ot the r4hts provided in this A.greetner)t. (irantor shall he 
liaMe br acelicif.1 -ic.y even if the transaction described in I...hs subsection is 
sale ed accounts of chattel ))apt.-..u. 

()tiler Rights and Remedies. Lender 	shall have 	rights-anc re -medics 
creditor under the provisians of the 'Uniform Corrallereial 

as May be -.11-ricilded fr(-)rn iirrie to time 	 In addition 	shall 1.a ..-•ive arfti 
ritay exe:rcise any Of all ()th ,„:.:r rights and remedies it May drive %Wadable, at la\V., 

III eqUity. of 01.her\\, r ,,C. 

Election01 Roniedics. F. -xcent 55 may be prohibited by applicable do?, 	of 
and rernc,,dies 	 this Ap„ree,rrient, 



charfEIc-s of $16 8.05, ac:crued 	<00 th.nyugh ill arriourit in t fliP 

H curriolative and mai); 
exen::ised 	 h:11{1(2.:1" ft 	nor 

Ferried ,/ sftrilri(e)t e::<clude ivur'..uit 	am, Hi 	and an 	u.) make 
or to take. action It) 	form an ol .i14.,..t-it1on 	(.irantor under 

Gr.antor's failure 10 r3Cri .(M11 	n0 1: affect Lender's tvi - it 
1.(. -.) declare a default and exercise 

1.)efendant Ntlitchell I cede. ne. and 13,N.:11..ari{ -i. Ins 	re Suocad 
	

HI retauli N On: 

Proinis:,:ory.  Note for failure. to -rnake 1.9aymeat when due and I.:o:tiee 	stInt creditor . 

 proce:eclings.. 

The amount due (in 	e 	oleis the Frirdpal sum of ::"ii,859,223..4 	us late 

Oil fne..5.51.)'1/4 liat.erest raft net forth in 	promissory (lote.), pun day iriteri...st afte...l . the aforesaid 

date in the amount of $1.5f.:.?,14 until the promissoryllote Null 

30. 	Plaintiffs are farmers or . fanitin 

an. pure 

wfio 	sunficyvyers. 

duO Plaintiffs 2008 't-indior ;20(:.0 sunflower 

contraos eato d. mtu reiltI l>lsimtflk miller ndividixilly or as a  b us i ness . 

Plaintiffs received no t -...-i•yrrient Of partial payment on their contricts to sell their 

to I.)eferidailt Mitchell Fefl.i.ds,,Inc. 

Plaintiffs claim t at they have a rni.21 -11 	 .Nlitchell Feeds, 

rill° Wel-  ventory and/or the procxi,t-As thereof 

( 0, 1 INT )NE, 	 ANREENIENT 

lNragraphs I through 33 a )0VC1WreStalC:::1 

1...anc...1, •5, 	.(..)ri or Lout 1eii -q-uary 24, 2010, Deferid.,:.trit 	feeds. Inc. and -.B.: 

f:Aecuted and delivered to Intervenor American. Lv crala Sneurno Agreement. 



36, he Seen:tip/ 	 s perfected with a filed UCC- financirw. 	.:To filed 

çvt 	the .Nlinne.--.icyk.ri 	r:f 	 2(..) I (:), 

'Y 
	

he scicul . ip„,, Aeaii (.1:.-2.serib(..'..s as ei:Alateral the _16110 -wing de.,...;(„Jibed 

The word conat eta  as itst.:':,d in hi )1\p:cemen1. 	following deseril)ed 
prverty, whether 	owned or here.,::ifter acquired, ,,,vhether S. 	existing or 
hereafter mar 	an wherever ocated: 

	

Fixttries 	Inverik:iry, Chattel Paper, Accounts Equipment including hut rico 
limited to diTS 	&u"  ........... hit AT attached to the Security Ap . ecrnent I, and (fiericrit 
titan ible, 

	

the -,..vordLH taT a l so  i nc l u d es a ll th e  following, 	now 
0\3,7 [ 1 (T:i d or Ii whetfeier now existing, or hereaftc.J .  arisintEl„ 
v,TheNve io ,„:....ated .: 

(1 - .) 	A I acce ,;sions, 
of 	additions tc:wycd the collateral dasuribed herein, whether 

(3) All products and produce of any of the property de.scribe.(1 in this (.uIeral 
section, 

(I4) All ace.ounts, general intanibles, instruments, rents, monies, -, ,_.)a-,./rnerits.. and 

otI er right:s., arisirig out. of i aki leas ,::::„ collsigrirrient or other 
arr..: 0 1 th e  prop (z.. 	C1 . 1 1: -.)&-!..d in this itedlateral section. 

(I) All proceeds ;richiding insurance proceeds) from the sale, ( -.1(.'..struc.d.i.oy}„ ius 

or (They disrmw.miion of aria  of the pro).merty described in this Collateral 
sums due freftri a thud [tarty 'who has damaged or destroyed the (...:.oll'ateral or from 
thn party's insure, ', ,,:F ic.thcr due to it:Kip:merit, settlement or other -process. 

(J) All recorck and data relatini. to any of the property descrit)ed in this 
..:,lateral section 	in the .forrn of' a writing, phot(.‘qt,raph.. 

irriercifielle or electronic media to ,gether with all of (ii am tom 	1 

interest in and to all cop,puter software required .to utilize , create, maintain, and 

recir—ic or data on electp -mir media.  

Some or all of the Collatera mar' be located on the real estate described in the attaclIrnent 



rs T 

the Prornis: -.4) -ry 1.\lote. 

Ivlintiesota .-.T;tati.ttes A111101.ted 	4Aht 	9-20 

acct„)rdirw.. t 	it lerrnsfet.',..vi:en the -gain. 

39, 	trie,...-,a.rse (-)1- 	 Interv ,..air  

/..-..erm.:irit and pursuant to 

agreernent ii 

It 1.0 eXer cise its 

wider the Security Ag -reetrient atid/or under the l.....Hiform 1,.:ontrnercial Code and other 

applicable: laws of the State 01 Jvh-rtnes{:-.4"„ -i, and 1.3 (.1 e but are not ruttik,,:ei to the 

Rht (4 intervenor American Fedetal to 	 ot the ::::ecure,:.1 collateral and 	or 

(...1ispc)se of sane WI u applic:.ttwn of the iyfocee„:-.. or clispo!..--ation to be applied 

a .,.,ainst the expenses of taking the co lateral and rearb./ini Et it for sale, am then against the debt 

owed by De:tendant to .Plaintilf, nu.rsuant to .54in1et,4)ta : -.--.";tatlites Annotated 	336.9-601 tbrowd,h 

rIIC 9-601 Ihr. n tl 	 oi JelLI3ILt , collection rights of 

secured part:,  secured party's right. atter dcf.i.n.rit, and secured party's right to 

set or di.siiwse of collateral and method i 1 rmeatinn of pri) ,..:.eeds, 

REPOSSESSKYN 

40, 	thLiraLrap iS I throucl 39 Ft ilL 

I. 	 reser,,,,-.--; its light i h s 	 wn int(:rlm or emergency order for 

sejztlre of collateral prior to trial on the rrwrits, if the eircurivstances SO WalTarli, pursuant to 

Minnesota Statutes Annotated § 336 9-019 It. 9-6091 peril -lining self-help or t.:'..xtra 

seizure of collatetal. Minnesota ';:: .-.;talutc.'s :;:\rinotatt- -.....el Ch. 	 and Delivery).. or such other 

procedures as are available. •under lviiitnesota law' for interim or erner:.;!ency se.iztire of colla.teral 

penning. :final judgment on the 

0 



CCC th ere0f. 

(.14.)i.N 	 DETERMINATioN ()f PRIOTZ.V.FY 
AND DE C .L.A.RATOIZ ,..11.1)(1.;IVIENT 

42. 	 1 	 re:.3tated 

43, P a i t Ifs c:hn that 1)efe rid an ts 	Hafl 	Pc:. 	i 	e 

t:tfti y Penned and vstitfillejd P antilTs' ,..-0, -.rf -irl(y\,.vers and that Plaintiffs are entitled to tie 

return (.., 1-. Cnci.t. isiroi.3f.,:irty 

44, Ameirican Federal claims a firs t 	sccuritv intcrif...st in he 

rwn ...)efen(.1:::trit Mitshcil Fends, Inc, md 	uroceePs  illereoL 

45. 	 co 	 . h CC 	s fl )et nPn 	t c eiI Feeds' 

CC. tl-ie and it must be determined who has prioTity to Delendar); 

l'ederal Bank re.517)ee5rully 	th;:“ the (1.7.{ -.:an-t ordei 

the 

	

	:11..i(Tne:nt in favor oh Intervenor American 1-ederall3ani:,: and mutuain.n P ai n tilfs 

'Feeds, Inc. as follows: 

1 
	

)n (.:();,,trft 	fOr 	tidipnent Cipint I adenmiant alehe 1 I 1 :: ceds, tmpeintittirpd, 

takf2...17?ossession of all secured collateral, inchRi ing the sunflower 

:inventory ancl the 	thert.::: -.)f, with or without the aid 	the ',-.;beriff or other appi - opr):ate 

CC 	 itiloritie;s and to dispose of sanie under the Unttnnn Corninercial (.):::)de. as enacted 

in 	 i:tpplicati(in of the netjyroci.:T(is. Iticr deduction fox 5,fle5n5c5 01 ta.kin2, 

sale of othex.TOsiifl  c.....xpense.,s as a credit ON the (.:11714 E,....:. iions 	to 

by 1)eft. -indant 



r:is 	 1..tric1e1 

cn-curnstarK;es P this 	prior to trial WI 'the 

i......):.-) nnt'Ll-a•c:f2 a cl e t el- Furyalion b fl: (.:onrt 0aa Inte.t -venor Alne.ric ail Federal 

) 	 € . 1 1' O f '2/ 

IS tile Clarii s il 	(fillip, 

4. 	Arty and all other relief that, tile Cowl ci e f.nris ue1 anc 	Tropri ate, 

• rne:rica.rt 
	 ight to set..., 	i.eid .grnerit agairist Defenda.nt 	Fee(ls, 

jai a :::::,C.1 .)ara 	aCtiO 	.r1 t (,) Ca terms of the othe.r1:1greements; between the 

irlduding the PD,)rnissoryl\ie,e, .,',.1c.,rtgal4es, and Guaranties. 

Dated this  	i'da v üf Deeuanbei, 2011. 

..1.1-ZACV la:NNE:DV (AIN 1Y -4 030105N) 

Cok.lrnbia 
13.417 

7(..-.)1 :772.8111 Fax; 701.772.7318 

,Attorne.ys for Interven(yr Arra:::Tican Federal 

•I .  he undersigmd hereby acknowledt;tes that appropriate sanctions may be irnpose ,..1 against. We 

parties and/or their att. ,..)rn ,;'...ys' bar'..-- uant lu Minncsota Statute .::-.;.540,21 	if the Court 

-that the clairris. defenses or other legal ,.., t ietitions contained herein are presented fun an 

my:proper 'purpose, IICC N arra n ed 	C ICC 	C 	frivoit)usly presented,wtth COt eviderltiary 

support, no .t reasonably •ased up( .)n knowledge, information and belief or 	ad e \YithOUt 

re asOri-able inquiry under the. circurnstances. 

d 1111 	' 
1 L. 	cla:;:/ of .l.::)ecetribe.r., 2011, 

12 



SECUFUTY AGREEM. EXHIBIT A 
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,7 	 —:.---:-.::-.::,:: 	•—,-, . ..,,,,, .. , . : . ,:::::: 	 .::-.7 	..,-, 
•{11-:C; 	 ,  

 0 	 . ... . :,C)k.) 	 7 
.,........... ,,, :5:7 -1 	 •• 	 I 

	

........ 	 . 	

.. 	 . 	 :. 	 • 	 . 

.. s3pb‘ ,Di Ii ,fs doc.iwrii:.iriI lci 	 'y 	 -: 	: ,-, :.:n :-„:4 :1,•.::(... 
A:TV ile.-1 "", 	hi::::; :::s:',?.? - : OfTii:1 ,:',', Olie, Ts)1.k",:,1:E.3n() ,..:.- i .3,:fnii.in.;on.5, . - 

f.3r ICC, (TM: 20-4/441.1<i .:0"i 
 

91 12 
Ea“3, ;D 1SIflC1E 

............. 	 .......... 	 ....................... 	 . 	 . 

i..endet 

Fargo Seuith 1:1 ci  

:3 (..}1 30fii 
Fzis.ge:, ND Es:8103 

............... 	 .. 	 ........ ... 

	

fr3f.:Ct.iFrrrY A(.:;{"-rEE.CVIE-.N1 dated 	 i , '2010, 	 and execs:3'dd 
.:ird 

09 2999911! INIEI-LITI . 	 I - c 	rcbic cocId 	Cr , 0rdrr firBots 

	

}1;:o.ric 	i  

	

he. vvr.-.)fri 'Cdliawrrir 	;:sed in 	 p?c,oe: Oy 	 nn, 

,c.n0 	 trndri, 
i3nd 	 :311 	 arid 

1.tKS:S£. 

0" coccI 

	

ihe 	 r) ,,,, f)eil 	 <2)4 

eId 

c;-1 anc.?, 

pi 

;:ll 	r:(;{bk...", 	if-C.ritf1.1:1)::::/, ,, 5, 

.StifYIS 	 9c -.3S 

il-I 	All fer:r: -)r -js and 	rrJr3 -tiric; -to any ,-Jf 	 in 

tuicielhei with :Ai 01 	 I ill 	 e.:.• 
mainl:;?,in, ;3nd 	 alp , 	 or": r=;ir::(;Ir: -.,r'sic: 

ci Cc 	 Crw 

F. ATI 	ED LL 	t.. DESCRIPTION 

,.)ne 	 then":. 	 •.*,:Wri.it; Icy 1.chde: 

here.bfte: 	 r&F....1•Ez3rj ccc ur:reiF,Ied 1,1 ;he. 	 0: cc:.: OLid, 

vvich 	 vihe,t'nf3r 	 i•ris cluw . r.wtof•, surely, 	 o: 	 rr,i3y 

	

1:', ecorrit!, t)arrr:iii by 'an'y 5lattlte. 	Firilili3liOns, and \.;,:9ctt 1.1)ei thf; 

RIGHT 	SET1199, 	 pdfmilit,::::1 by 	 iit?....:;wves :3 

	

:.3"11 	 may 

open 	 HoY,rever, 'this dccc not include Icy Mt, c c,', c cccc.c c,ccccccc .cc ',ccc 	 90() 	 b 	p ;C., hi 

r11 	 .:.;;;.; ■.1,:j, 	I1E3 

RF"..-PRESF.Ni. ATIf.)NS IOW.) INARRANTiEf'.i VVITH RESPECT TO Tii-19 00LLATER.A.1.... 

r-)rniser,, 	IJ:r1 .16.-.cr ihar, 

}' ,:r1 ,3cricsr, 01 :SeCiiIiity intErest, Granc.cE 	 i...e..n0er 

intfni ,,t. ccc th:f3 	 9)1': ,:'Cc request of 	Gri,,ro.or vv .ffi delivei 	 r.iny dccc ccci ci /be. 	 1:he. 

arid Ii.i.inEintirir 
I';-, ' 	 fi.3i3cit3riqy 	 f.:.ontinti.c.: in eli - ef.1 	 part 01 the incie[t:i1e(irn3SS ic  1:ci3id 1r,  Iccli 

cccl even if-iinugh € ,i"“ 	peiiiodi cci dcccc ciccccccccc rccc,cy no -I. be: 

Nfiiiiice& 1c Lenci:iiii 	 nolify 	 vviitinq 

citylr0 	i() any 	icc 	cftcic.cccrcccccc.dc.dccc,.:' 
an'y 

	

+.:.', 3 . DF..;:r1i2 a 	 0€ 	 11p,': 	 (); 

(1:iBr)15,i 	 tn 

. iakfr 

	

(Jr;:ivery 	 vvi:i v100 	 IC! 

and 	 C..£ 	 incOf pOi :300C, ,1, , d 	 1:01: 

1.:;,:orm?NO. 	To 	 rhe 	 of 	 L',.?• 1 '!r ., E,, i Icy 

ru i cc 	c 	 i 	9icd 	i 	1, 	 c 	1 cc with 
Ors dccc 

.0.1.9 



CA, ; 	 Ui 

c.)c 	 (pi 

Locotto:1 

6t)Uve, 

',On" 	LE;nde.: 	 riJ ■ ,31)(1:::1 

(1; 	 .;;; 	 :E?r) , in;.), 

C:i) :Uatf;:•;,:d 	 be 

f^.errtinvisii t;if ti -te 	 Eeti. 	th,, 	 co u .; <„,ii; 	r:Lif:;n10:•'s 	 inoitirtirli:) the, 

thEil.ceLl4Eele f101Il 	S t()eetion 	 Lao:if:, 5 	 i;i)f -iserit. 	T0 ihti: 	 that the; 

r;ithi,tr 	 G(ainrc)i shiA not i,:rf , e 	 v.friioh yvt-n.rit.t 	er.tt.titt; 	 rhie 

ait:f 

tity<aivirtr.st 	 /....rriket>:iri 	dl Ittf.( ordoy oot.rts,i,t 

i,c)r 	 Cl 	 ;;;:. 

Pot 	 the. 

ttto 	 , 	 in 	 f.tt 	 n - t 

• r..tf 

r;ho(cle. 011••• 	 soiotifity 

Lani.riai. 	this 	

• 	

junif:d 	figha 	Ithei. 

1hi? 	 ishati 	.hieift 	tins::: 

cytncr Hrifi.s; 	

• 	

tf:is 	 (lot. 
0:her' 

);.,,,,)? oy.l0Oiyn10  ar•• : o 	

▪ 	

000d 1: - lb yd ilk01y ?1i0 tAtto 1& t•..is 	 fr•f 

of rowl 	 finar:r -...ing slet.erlwr1l. f:.•riverinc( 	 be Cothttifffil is ort 	 :'!33 .•/ 

ylber than thi):Sf; 	 .4\c'sr.e.,0r111;11T C)? 10 

f:qi0 I? iII 	 :;1:11::3 and di?,r£:',7:r%dS 

• i1eil 	 to 	(1t}-,e(s: to 1<E:et.: iiitc1 ttia. 

r..:•f:infii -tioe 	.fr;1.: 	 ieft•iairis 

fjy?, f) ," 	 j 	 1( 	 r, 	11 0 	 1E? r 	 (i 

3c1 .,-.?,i! .`i0t  

f.)t 	 1:h ,3  
and Irsyoc 1 1:h1; 

its 	or 

ou 	 oily? •  

111 / withhOkj anY 	 i•-trir,se,priat.t.i.;;;«. -e:rmtadinin to, con.;,:, ::( 

pay arH:i :30 ior,y.; 	 the 

CsfarI:C 	y.???? (y:yo::yt eC1i? 	.??1?1?1?( y:e:;ri 	.1 101 1 111 :11101 y .:yy ç)eloyc 

a

• 

nd 0: otho; sec:idly 	 t. ,.) provide 	thia 	 ftf the, 	pitr, 

iait.fl Cl 	 toH -,.:::',.(-)sur ,; 	 ;')f 	 afly 

:in 	 Gi43rdOi 

	

Cool: 	 f ,..ffi 

(j0.0d-•: . ;it",...h. 

p3y ai”fi 00 ior, g 

Gc..ifirtsrnontil 	 fegt,i(,;•tar.ons 

ttaff,iett,:;f 	 evv1 	1sf .4.iI 	1 	1 1 1ion.. of I 	i the 

',;:iv,•:=3 Of 	 ff.) 1`.11 

cr.in0.:s1 : 1: - ioc.?lJ 1:311h 	 f:tn:finrinf:;e: or tagoteiinr; end 

ervy 	 ;nof,..j 1 ?(ri c3 	 ihe 

t1)31 1.:1:3 	 1:(1ve.t 	 drt 110 ioni,•,•;, at; this  

if 	 c)f 	 ti..it• 

1:re:31inn1; t:fin:c.ttiaL 1e{0.a0ia of thiee;enien eief:;E:fiJ 

0111100 (11 brotecy fluff 	 in,atite:;:iiiiity, 	

• 	

be 	 c".1ri•?.f -Itor 1 -•:ere0y 	(1; 	fi(df.n.,so:ii anci Addle? oIly 

:fl1; -r:otcy 	C?:fi1:t).:?I?)l: 	II *,he 	 loi 	 oftiof 

t- 8 v•P3, .and ;2) 	 ariv and 
£)! 	 Dbhg,:ri -tior; 10 	 .01jrvivi3. 

',k1I13lf0enzin(1e 

Ibt3i1..ther leiIb 	 insurerica as. 1. 0 ildef 	 vvilh 	 lie the Co(hi.ttr:::fa.;. 	 arid 

:tricooptair.ti,:i 	 upon 

lc; 	 of 

1h at 	 not,  be c „,, c ,-,ii e d 3 	 1 1 	3 	I 	IiICY? 	orior1 	1 3 1 	 3?.f .:Xli'?£ 

COOP 	 ins;.;t:F)(:e po(i(:•,:v atoo 

aciy IC. 	 ,.:31ar.;;;;:r 

1)0 0 	1 1 Lennif1 	1 s.-)f 	off 	 uvW piovii.fft t.fir'irtf(r. 

fri? 	nr , r.3(1r3rif.-i, r115 (1e, 	 f...:!Jz:yotof 	 i3ny 

t1031 	 • 	 Id i ot;tain 	 Lt::ltds? , ;" ■jf 

t.en.flin'.$ if -11.es est in the 
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t's! 	 piomptt,y, 	 :3fly 	 to 
otic 3,3; 	 idsuf 	t.End ,tff rntiy rr,iPtef.po 	s i i,..,farc 	 cio., 	 H1(hin 	 th,:!  

t•Pcice ,:t(.1t:,  of F.:efy ifffsti.iiff,nctf 0n the f...,0fiabtfl.::1, ;nc . i0t.1',0g ef..:c:Jtted pf0c:f:it'Aft thttiebb, 	 pit:i of 
con5F.,nts 	fepa:r 	c 	cc 	c endi%f 

	

Gtani:C , ccm  ;he 	 rt.i, t?-tiQrsattk, cc c:c 	cic cc 	 oot irx.,r,sen; -to 	or 
amtsAirct. (P:'the. pts.)s.ti ....,.e.ds 

frey or 	wtpoh 	 dielf.:tutt,ed 	 0ffef trff:.nf fe.b ,ain-f and '0,;',a , f:n 
f:tr ni:.:st0ffilifn of '0 -if:: f:-.:0:€itnitce: 	bc.ti uccd to r.rf i?  

tiptuts(i t.:!e...h -tot- 	 Wrthl...ehde:" 	 (); 	 vvirPch 
peyrrien..t.t 1.tx-irc; f.:3:entor ci ci ccc ebtirflf“,nd bc I.ccccic c cc be 	£11. lc Pi 000:: 	 ) 

t..3',"d ici the. thsor.:iri, -...o 	 Niid, ft 	 due, 

	

bc;:is eft:: intiuffibient, Gf0ntot 	 fiefritt.nd. pz3y 	 to i....endE.J, 	11);.? 	 h;310 
rnft.y s. >“isly by be , /ntenf cl rrat.. 	 pferff ,..tro:s> 

Lende.: 	hot hoici the 	 tr: 	 en;; 	it:f fact 

	

rtifi:ci by (..ifz:;fitb;. 	 IhE: 

	

Vie..po( 	0h3r,ti.P, 	 po;i,:-.y al 

	

01 I1cE3 	 :2) 	 (3) 
c-cl !h€' PO 	1 	00 ,."; 	 (b) 	 cc-','5"..c;; 0:7; 	 (.)1. 	 t)t:E:t-1 

1{:1) 	 h.PM 	 ,t),/ 

	

??,:t 	 8Pc:,tt,i;tef 	 tC, 	 1h ,r: C 

FibDric:friff St3tf:,frieri1:;, 	 t.E;(idet tn 	e 	finenc.inft sti:ntrraftr , i, 	 f :1  inc;; 
A.; 	 5 .P;:h el; o;hf ,:f 	 tfoff 

eecurity 	c 	d 	1 r 	 nciocles 
hDide.',1 OS,  

f:fa 	 ,::Cc; I 	 'tf-,,dm i-c.  
f:f 	 ;:f 	 0I;aff:',frifanf.. 	ff 

ftnen)bb ..: 	 0f `..nft... n 1.3 ,r1 (1:,  ;. -1! 	 ,:fs; 

II;', 

rc"..) P(.3S;SES.:::trfr,I 	 I 	 ovidfr:dI 	 irr , 	f.rt-if:fadf f0 
f-t,a ,„e 	 'raft fancjit)iff 	 prt,pe:fly iffnti 	 f..nftbefttf canc.; 	 ft 	;;;:c c- 

VVith 	 the liEti,:tti?.(1 	 shi;.n 

c() 	(::Aale£ 	v...(hih(i 	 tc, 
err,; 	 ctf 

rile(y 	 t.:otjof.t 	 (•,r).(1 	 bfft)f.bit:. f.c) 	Hayr0eiats directi ,./ 

H t.endef 	 htc I 

'to 	 cc-i-3:5:4:)11;tibii; oaf::: 	ci iht?. 	 ;:-.3n(1 %:.. -?HtSs'.:?:, , it:01: 01 	 w..s11c-cs.:;e 
:;;;Qt:%:,;; 	(3: 	 :SCA 

	

€ 	Ci f:: 	 G 

	

r;gi'',1;.; 	 rti): 	 ;:c? 	 y 

cc-rroht ,.noer..i 

	

f3f•iy 	 th4; ,f>,fz pi::iffrsent 	 Lioc.;srs;e:vbi. 	 nttn iifbfteftf 	f.....1-.,t.ia!Ttof . ,:f. 	f;:iffi.:f ft 10 
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Cc; 	 rimittti:f 	 cc 

berftf, 	 Dthes 	 hF., 	 ii";nd 
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artd 	)£; c),Et ,,i8i::If", with 	 cic-)(;ns, -.; eritItcs 	11'3 	11???" 	 ;hst.tti3e, (.:(:t 	Cif 	(21 
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rty,, ht 	 adfiCsit.' , F, ID 	 ,;c-h0 h:;> - hi?. ,..t;,::S 	,,t%1C. % 

c;qic-c-I;i.'r. 

P.:Pysnefit 	 ft1,,t to 4 .1.1 	tflY 	 V\fhii:P.(J,;E? 

	

(:;(acttorl;.--tits 	 oithE.3 	 os 

	

s.p to 	 (Jr 	penff:0iff 	 otbei 

At-SY c-‘ittifri."- icil'V. 	 t): 	 t.en(ief 	 orc 

(P. ii•ti3 
3I %.";c-:y 

r.P.,,Hect`v,ce 	 frff:'".falffi 	 1.""' i c-c- il 	 (smc:ji.f(tiri,t.f 

ts.) 

(--)( 	 the. 
#(:,f 	 f.'ir.•;;:iiloi;:-„ 

cts 

(if 	 C: orie:fi3rft. 	 foffe:t.t.e'ct-: 

	

Of 	 ;;cc- -'; 	 b'y 
;,)Di';',.:.:0 - irhe.hc 	 fl,,p(,;; ; ; 

nle., r giv 	 <rif 	fr 
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frsOflie, C, 	 r.HH , 1.,1.q 	 c. cc 	 ny 

af1df-;tft3te :;at;far ,ie 	 the 

arly c tha 	 of 
,t;' ,)cc, cc d:f:•cctec; 	 cif ftc 

0 ,  

01 1:N:: 

c;r::i) O 

IcJcc Pfc 	 par,.,/rilen1 	 it 	 nnt 	 ir)r,-..;ast, 

 I 	I 	I 	1 	1 	cct)e C.-;ren's,3r, ',3 	cc 	c 	c 	c 	c 	c sr: 

r.); 	(2) 

:;u1fir,ii:, :11. 

fin Hira,t ,,,f:df3t:ft:, 	 IC.: 	f 	 :3i.:;orl 

()N 	 :f ;:if"; eve,:t 	 ;.cnc.iccc tccccfcc. feerne.nl , 

fcc h:s )t 	c 	 Ifvf)nne:•3::h: 	 ifc 

	

0:303:se 	 r;ny 

and 	 kirld cc (crccctc•cc 

rf:ay 	7:raf',110: 	der'a.., er 	1..e.flfjf;f: ell cc 	 ot the C..c:Aial.era arlr 

'"" 	do":";'-'","", 	 rn3y 	G?•3flior cc; 	 it 

placr: 	 t-s,":;v6; ic .cU cccvcec to : -.,: rste.1 	 C.4 

Ihe 	 flat cb ,,fere.d by 	 tsurv.; 

Lendf.:f In.ay 	 `rr:? 	 (..:.i•asth::: ccccc 

.Snea 	 :;f;U, cccccic, br:.nsfer, or othr3,i,,,,;sr.: 

own nz'-, r;le cc 	 (cc 
or is of 3 	 f.*F; 	 ccccctcc c c ci other 

T',31:;.":.r:, 	1 ),- 3E: 	 af:y 	 f)1 	 atr?,r vvhk.:11 arc:/ 

ccc 1r) 	 ( , c) 	 i)hy 	 ocour.s, ccctcIccc hlr) 

fE;(.",q1tiE3fne:rie.:i Of cccccc c.cccccbcc rccccIc Iccc 	1)E3 fr.al 
c:ccccl tirs 	 1h3 	 Acccc .ccccccccccc ;E3h:::irq 

	

3,nd :30ing 	 zhe 

ar , d 	Ole 	 of 

	

r:ghl 	 tO 	 01 
or ;;;cc?,, 

:)? 	 chi?: 
}a,r0 	 Ill 	 01" a riaCA:..ivef cc.hcc 	cccdcccci W:%etcor or 

.•)y 

Coftect 	 (1! thOlifs'ir,  3 cccftccccccc, O1i3y c':0ccc:c the; 
 r,10 t;:,.;odE;rcc 	nc;:rcccc 

i):11 	hi.,L'j the 	 1 1)1 

	

el Pi 	 dE;:errnir. 	 c; 

cs- 	 lhc. 	( ...r:s ., 1.?,tef 
of 	c 	 c ccc 	cc (CH:: 

300, finSe.' , ",c 	 ;:t36 	 ()He 
doc u n-,,,,,ni...; of 	 and iteW, S 	 ;::hiprner):, 	 Cl 	(;oiitaia .., 

rn3y 	 et'Sh.f.:; ,:, .5" On cccv CC'tL:Oef 	 payrnerits 

Obt;:dc 	lcd 	lcE:nr.j..3( choose 	11 	1 	c 	1 of 0-.“;rc1c c Lai": ,Jar cr-1.3y 
Cr: a arv:ourw.; 	 1 11:111 1h?.3 	 :he 

	

lOf 	deficif?ncy ever: i# INc u . ,:tnsaclion desoribf::ci ccc lIc, :wiDsec:tior: 	 r)? 

Oth£q Fiici i-its and 'i-ren-,e;:die,5. 	 ;3€1 H -H; 	r?..nr1 dcccccccdccccci ryf  c se: c...t) :Ep.d cr e.,ditor kmde: 	pic ,,,,si.,3sis 

	

;;:it'Senf;ed 	 Lander SnaU 	rirxi may > 	 c 	I 	1 	gh: and 

af 	i3d,t3ity, (it 01.1:eiWiS:.?., 

ir:-1....tiorl of 	 i-.)...r;a5)', 	Fr1,3%i. 	 able 	 fight 	 1 H",  

Agfeeinriryt, 	 Of dy any :21h,tc 	 a0d {r:ay 	 0c 

tC, 	 ry:t 	 eoy 	 cif 

A;;:faEirnenl, 	C;F:antr.W.s 	 parfof:•r:, 	nol; .:Affacl 	 deciac ,:: cc 

.and 	 ,;:f; 

he 	 chi:, 	 ur3r..:€:f 	 Sfl"q:1U BUSine:a.:3 
;o a&s;st 	 e,f3fo:ce sThs documehl, 	:Jr:der SEUk. 

\t'ihen 	 1hr:: 	th:F, 	 r.)f 	 1111S MicIl wcli l.1c3 (..:?: , :15: , eC; ccc ;3cs:Oul ,wC ,,i' 

b .?cc 	€3,A 	 Nir:g 	c 	fe ,".".03 . diclg dOCUrne, nU-S, 

rr,-0) ,:fJ 	 r,o; 	:••,?1,/ 

C.? 0 	e 	c; 	 aSSert 	 c 	rryI 	cc c1}fivv Zia fien'y 	C.,biiclatios; 

ff rk 	 e 	 W,r, 4:3 	 ;fi; 

;:)el 	Cnis 
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The fbbtib?:.: 	 1:his 	 .shad 

rd 	Ov t} lY 	f'..rb..e.s 	I ,$)b.c. 	 w 	ird 	v h 	 r ';?,SY's£ ,,, Ild,"1",i?fil. 

	

F- i?B?; 	 10 p;)'.,, :430f: 

with 	 Liinder 

i'snd 	 and 

	

 r 	 cbbt 

f.Wwist 	c:ciry Of 	 .S1,3%,' 	ink.inc;I:..)n), 

posl-iudgibbbi.U 	o 	 t 	a 	 r 	 rlay 	 by 

b.,)• 	 3.3r:',i:33Jc 	0or (i(iiteib ibe 

or,3 .,,, i.sion.s (if 

te.speo 	pFoceclur`: 	fidatti:d 

	

bpp;lc;:thl.,:, 	Li.44.4i , 	If) 14%) 	 03:0 	 the i?.ii.cvs 

RfOnnE, soia. 	 Agroi3men1 	gt-., ,,, i?.Fneci by 1??.C.h-?.:::0 

	

Ihe 	 Ihf 	 ( 	NO  .:1h 1.),..?Jf0t,'.£ Wh401.,f feg,::iff,:i c th c f ,3 

	

C'R.? 0 	 J 	11 -6.51:,,yecrnii.nt k vbrid 	 Is 

	

.1,:df:qbj 	 !irb.1111E: pft.3v;:bofl 	 erlif..,rce-,?.ble. 	The imio 	 k E:' ,Arienc$-!'d 	 A,:lraaroen -r. 

	

bbbn 	 arld iY3.•%f.1 	 1..33 -i(krr in 

ii3bUify, 	 Or3bior .33-30er 	 bn:.-.1 

rr, i3oac, 	 e.vey 
 

onE ,, 	3-owe, c i f 

(-)1 	 ic) 	(2ini 	 behabi . 

3-3131,3i... 	 f-.o.te?.ear .:teedurd 	this 

b y 	i3 	 i)e 	 t -tc:vcvic:ny 	 (3iv330 - i 

	

sied 	 :1\ic 	 0:4,S.Sion  

	

Pf'f) ,,lin siOr, 	Ihsif- : 

suic.# 	 lizince with th3,.. provi:Ejorl 	 D.:m.ler :  nor :.my rr.3-.-iiifse 

E ;31:d Gr8ntor 	j c.::::ftat:tults: 	‘evafteat 	fi:OY 	 M;Off.: 	 4.) iin'y 

8fly 

CiAVtinUing 	
and 3,1 aii 

in 	 ot 

rf"?,cioited 	p:van 	d 	tfts 	 sh.bc,1 

VAler, 	 by tbi ,,..:fac:nirn;ls?, ft..?nle.ss 	hw 	qud t)y 	 i>d vvith 3 	 ex-io(ier 

Of, 	 'Ulf) 	 ft::: c; , ::. f.f) , E,C.: 	 difecled 	o 	h- 

	

-thit 	 .A.by 	 t6"ft-tet 1.t* 1,..gfeerret:Tft. 
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of 	 Thal. 'finding 	 brHthlbsA::k; 	i.c.) 	ny >he PS.:::0F, 
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i....fiptftfttE.ttit .atiort 	 f.E..1.-gesen•fw.ibbs. 	
or 

zh:E• exee..:ftlic.:n and 	 rEirriiii 	iti:1 ',arc:Et af':d 	 ibr,b 
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1-:.gfeerr:ent. 
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3ib:-...0:(,41 
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wout 	 that inay 
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1.).1. - '.::;(..1R.IP . 11(AN 

Th(m.te portions of the 	 Clormt-J1 ....,.,  Great 1,:ontfa. -...rii 
(I:A .:sill/nifty) Statir, 	nnd iflendriifri ;  Minfiestna., sifinteci 	lli 

Qaaxter (NVII.4) of Section 30 Town.:.shi;:i. 1 ,14 	 48 West of tbe 5 th  P.M.., 
ioar COUnly, 	 follOWS, iovnt 

Commenc..i.p.g, at the interi%,ecticqi o1 said kaikv-y 	 Main Trac:k cernerline (now 
Minnesota Nontlw.inifi Railroad, Inc.) with the.fiord 	.rie of said •ee.tion 30; thence 
Sotitherly along said visin Track 	 distance tsif 1,176.0 fee.t; thonno at 
dghlaflgies to said Main 3 raJ. .nntedlno a ciistttnce of :130.0 	 of 

rine of "( . 1 .  S ,  Fligh,,Nay 1\10. 7 and4 	1 1 	11 	thence; c.:(wtherly 
along said 	 steriy U I 	Il 	 1 	o 	111 	figh1 'angles 78„5 
fret ; thorns, 'Northerly Da11<.:..j with ::;:nd lOan Tool centelline 450.0 feet, thence iEt:istri ,,,> 
at 3.24-ft anOes 78,5, ft.ef. 1.0 thit. 	fI 	11 	311 	>11 	Hh 1 HERE.1.:Rfi.VM, 
tIlat portion, if 2rly,1 	 l the cxisting1 	* 26:: 	 new 
losatod 0330 consftlJele.d. 

Cnr.n.Tric:tRiing at he 0ilIsnotiul 	: said 	 Ttack centerline (now 
1' 	I 	I 	i 1 	3 	1 	 11 	f...k)rth tine (it 	Section 30; tnenee: 

cif 701.0 fett: Ihenc.;=: ,  
C ight. angles /IC, Sid11 nnt -iterhne, 	distanc.e. i.xt 130.0 	to the. 'West(:ii - ly 

of 1.,J, S,ci 	I 	3 	 1 	I 	31 Point (.',1 
W:,ste,..dy right it 010 1150 . utlO feet; 	 of right .angies 

toot; thence !....;ouiticriv par.?: 111 with 511 1.110 Track centt:: , tline no.0 feet; thence 
I riett.. :angles 78,5 1....e.e.t 	iffic. Trot:. 	of 	 :11-1.EinTROM, 

portion, if any,I 	rt.Ti or 3 	 3 	1 ill cuiterlinf.,,, ;is DOW 

and (x)n.i.,,t-f- ucted; 

IIht portion Of IBM:T .  Railway Ct-r:-.34n-a355 	Enttt.it 	 Coiripany) 
Sttttion. around prope.ily 01 11en(1.1. tIlr; 1,11i111")1,::Ota, S115351C0 in 100 
(1s1 NV4) of Sc(;tion 30 fos.vr.hip 144 North, 1 :::..ange I 	Ithia 5 	INtirinait 
Connty, 	 desciibet.i 	follow:<: 	 %al ti)C illitirSeiitiOn of odd 
I 	110 	Ii 	ill Ivlairi Track ceinetithC, (11.10',A1 1 313 3 	3 	1 11 5431lir3 3d, 
with the t4 lb Inof said 	30; 1.1 	ce, 
a 	of 1111 131 	1 	 3 	3 1 	fight.anocs 	Maitt 'frack. centerline 
disianec of 130.0 Inst tc.:. the V,Iestttly tiftht of way line ()IU.. S. ill boom iso,7.5; tInneet 

afolig -s -aidV,?estesi:„,  righi 	line. 340 	;:titf.1 	13 3 Point of ifie.gInning. 
said e..>:.i2e0.ed tratist tfir.:n(c.t 	1 ‘...:111fiily 	 0(:.Y.r.4erly right Of way 

185 feet; thence Westerh2/ 	14:;1-3.t 	78:21'r feet; aieit.eo Souftwity i.)a3 	with s',?:id 
Maiil Tr a ck centerline 	feet 11tditte,3 	 a,,igItttE: 78..5 feet to the T3 -1. 

Begirining„ 	 pt)ition, if3 	iying 	Ill 	fe:.t. of 

the i.-;.xit.ttinp, Ekrator . 1rae",,K1 	t t 	3.t.: now cc.nns-,t.t-tn.-:.ted. 
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Egliiphi6n1 List 

Mirs,c3o.1 	 ii:orripresso: 
Hyster 	FoOdift 

Fji :J S pX29FFI) 
0 1 iVe 	CdeilSOGI" VdyMi 

CF`Sbe 	6.<18 Classifier 
ModEd iFJ F r) 

Howe Richardson McKie': 	Bagcler 
Satake 	 Ili Model SiVii12001E.:. ElecIric Eye 
.A.fr,ericei. -1 Dryer Model 242i Batch Dryer 

... 

Nurr6er 
#0 -1 F08001 

1-1 77B3060 ,1 
296!-38 

-41279:3 
1117892 
#174 -1 0 
4128307 

2008273 
g,A2424-3P-57-P L. C-1006 



ti,S. Small 1B1.1:::iness /-\.(frir.liAT at ion 

NO FE 

SBA Loan 

SBA Loan Name 
lflC 

Loan Arncyunt $950,000.00 

I ntere:st Rf-tte 

• 	 ''' • - • 	 • 	 • 	 • 

, 0 5 

EXHIBIT B 

Sm all 	rims 

PP..t:SE, TO PAY: 

a. iri fa the Loan, Itorso-we: 	 0) 	ka.  dui of 1 cm:.:icir the 	Of 

Nn 	1 xdic.,:i 	TboT:Jitild afail 
......................................... • 	 • 

inte.i.T.st on the raid 131 0)1 	 100. r ra( oiO Tequii{,d 

"2.. 	1.) F.F.1:1"...4I IIIONS: 

Co sad fans any  proIRTty >z aken  asse.cw -nyon 	s.nt 0 this Ncytt or any 	ar0es. of lids Note. 

- r..31.tannt.V" means 	pei -sod or edt Can 	a 	aranr. of pay;fr.1.1. of this fain 

meatlit, the loan rdcs.0 t -y.y fRis 

"1,0An 	 the doom ants 	en to this loan signed by 	. .aner. any t,:..itiaranto,r, or alVail=. who 

coll8ten.J. 

"SBA" ractail,:t the Sin,311 Busi -o.e.ss Admi stoma .;Ar: Coma 	the 	Statf.:::: at .Afr:criLta.. 

S A !':Fe 	7 ()i.)122.? 9 SI) }' c (. ) (.)) el 	0 



irrl ak e 	pav-rne.. 	lilt:. 	vri 	fr ;his 1\10tc, 

..... ..... . 

1,../fatarity: 'The 	v.:armature 	10 	fror3::: Date of iNf.: -.4e. 
2. .et..tv.au.... Turtos -. 

The. ii.-ite.rer.iA 	 vtat, 
roust 	piucipal and itit...:;rest payrrio.T.itz,, of SI 0,737,00 t veay 	 trerfi 	luoii)th 

this 	(.h..1.e(1; vaymetUs must be made or: the 15th calendar day 	the. T.1.103.1thS they are.: due 
pay.roont 	to pay intof 	ticori.u>,d ti.-? the1 	11 	“xiei -ves th 

	

1.13if',111(3 	ally tak., 	 appiy any .1.vT.t.im0itiT 	 pr3ndp.31, 

tins 	is Inc.n. e 	.; dziys hate., 1..tri.det .  Thay 	 1:ate fue. 
d 	 pay'rai.era,t.. 



Etbricin<yer tray wepay this Not::. ,s. fr-tottower may prefia -:,., cant or 	n: the unpaid priucipal balarsha at any time 
i.)ot a.T 	an cwe pcapteea 	 Pc percant and dc: i lifis:m has been said an the sec.icindary market, 

A. 	(..3svi-.: Lender Wriiieri 

Lay aFi act - ed interest; and 

1 .1rht pre.pyrnunt 	re:ceivcid. 	cr. tirn 21 days from the i .1.3tc,1...endf--;: racervan thf:. noticc,, pay ari amount t.-,citisal to 21 

froin the date leridel texeives 	cause., lest; rca entcrrrrat accrued during the 2) days and paid itnris:a . 
 st.ibparagrapll B.. 

It Ban rarer does not r.) .:- ermy within idrar. firam 	 .Y30110Wiffnlist give: I.Arnde-ii -.  

it in ,..-.1cfstult iinthir this Notc, 	 make a payment whets: due; 	this T.:VS:Tr, orb' Bor -ro\vc.r 

or 1..:.ipie.cating 

A. 	 anything reran ear IF ar tics 	ind other 	noc.wrserits; 

arry 	 .C.,1)(kr. 

ilOt pi 	 anc.criutt tee c..,crider'e: csaiisfrienon fcr, 	 an te. proneedet  

Er.. 	Ana::: 'net disclose:, Or 	 iDri than behall clott ,, rent stlis:io)cisti, any rnate.rial font to ii.,e,rider or 

or anyone acting t -err their behalf Icakes, a materially fats* or misleading rope esentation to I..,cridu or SIiA 

or: any -Joan at 	 with another oiediu..4, 	 default may materially affect 

tea pay 1.1-.3.is 

Faiit,i tO pay ariy 

the i:“.&)(5Ci 01 a pso ,...-,se.ding under ncr bankruptcy at ierrnla'enery lava, 

I. 	Her a ftee.iv•ur 	licte)datrit - 	for any pad cif this..,:n tarsiransa CO prOpf'-rty; 

a.S.S4?MX.ier:t far the: bexie 	of Grc,"..s. -Inof s; 

K. 	1-laser':y adverse el-saili, ,,e in financial conditifin err hts:::Snes:.:.::: operation -dial lender' lielieves may inaterially afthnt 

ability tea any  this Note; 

hear gee mets, taactgae. .--„ons. ,...-didate.s, 01 ri .s.ber.,;,../i,se- eharip -.-s 	 Or br.nirrese strea -ture without Lender's:, prior 

teem e'onscnr 	err 

t ).^ ,:' ,̀ .:().Flif."..S 	 cyf 	 1.)d 	inay materially atic.ot "P<Orte.) ,,Vr.--„rS ability tr.: 

6. 	1...E....NDER'S RD31ITS 

Viithoist. s -v.asicie. 03- deinar i d and vaifteut gkdrig up afty of its sightl , , 

iriMiediat,?..p"iryttit:.:Iii cU rl amounts owing cmndet Ac, 

B 	 arnrii.rrn.s owing &OW: trace Bcrnnwoc or (luarantrit; 

C. 	Fe suit arid 

Ii- 12ke Posst -.:Fisiori ref any 	 or 

or otherwisf.'s clisro.se of, 	 al at 	 with or without 

Ci0/2219i:0 



) 

and :without .1:rower's const.tr it I..encler may. 

A 	J321,1 on or buy tht... f.2.01late.f:al atitosale ot the saie ofanoiher lioohotder al any po 	it chooses'. 

incui ex oses. to collect annour.as doe under this Note, enlister the. terms of this 	 Oth(f, T 
li .R.K:umerit„ and ,-.a.- -:serve or diapdsc of the 	1.1irrai. .AriiiinF, other Onings ;  the 	 incode payments 
tor piope.:-..rty taxes, prior lions insuranoh, appraisals, enviJoamernal retrierlistion costs, and ie,:tseotible 

fee.:: and tents. H lender mont such experlses, it may demand iinmediate. tem.se  cm Borrowco Ot add the; 
e..x.peasea to the, principal 

Pei 

 

eats anyone Callgated to pay tim; Note, 

• Cornr.irOff11:5;e 	 extend sir snbslitate two of the Cioll>f.trah, 

• "Take any actii"aa rnxessa.c.it Coihto ci or collect amount,: swiny or 

ViInon SR.,?; i tile 	this Note Wid hr interprded and enforeed under Lex -ft..nil 
Nodes ti SliA may use state or local procedures for tiling:, papers., recording docurneips ;  

liens, and ot.he.r proposes. Fly using such prooecii.ne.s., SBA does not 	on :tog federsi is;nnimP.y 

	

or liab:iity. As to thisIs 	t 	it 	I 	 I 	ny 	<.x 
IC deny aay obli;z4ation., defeat any eiPin o f SRA,0 pre..e rn yt fcd'ot Ice, 

Note:, 	 Coarpany 	 its 

................................................ 

A I. 't I tVt dU.lS end entities stftiiittP . tins Idertears joiritiy 

Boli: ,.-.t .vvet: waives all suretyship defemes. 

C. 	'Boot tower must sign all 	neoe;-3s:ny at any lfroo to e:oinply sd di Inc Loan 1.iocornenta a.nd to en.able. 

Lender to acquire, perleet or maintain Lender's liens out C ol,l a t e .,.. a l, 

• T...epder may exercise any of its sights sepaf ately ot trigefficr, as many ti.rof..:5 arid lin :sits oidei it chooses. Lendei - 

rray: delay Of forgo cmforein"am; of its rights without giving iv any of ul 

may not usnian oral sh:iit.ement of Bonder or SBA. so contradict :Du 	worms: terms 

F. I.I.a:1y part of this Note is rienforceablf..f., all other parts ie.:Tit:dr; la effect 

G. 'in the extent allowed by law, Borrower 	81) dernands and notioe.i ,, in cotin ,:iciic)n with this Notr, 

p;- esentrric-rit, ikrf.larid r  protest, arid noticus of dish(ratii. Borrtrwer also .vva:ives any 	fl.:.; based upon any ei aim 

that Lender did not. obtain any gnaninlee; did not obtain., perfeet, or anaintain s Itor scot., Coll:a.ief al; irrip.aire:.d 

Colhiltera/.; or did in obtain the fair n N 	ih 	Coll:noral at a salo. 

9 
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Pursuant to the (1 ..(...airt.'s 	GR.A.NIT11\1(1 - 	 A.1\11.) JUDtAMHdI 

I" A\'..)R (if.' f.1\III.P..V.131\1C..)P.....ANIER.11:.:,A..r. 

II 1•. 111:?..P.F.BY 	 "Fhat the said atta ,..-:11 ,..:,..1 1,1.:41)1..;.,1-Z. c,.-.Yostitutes 

.1\-4;:iy 2, 2012 
	

lAd ('MAR 

I..()RETTA 

D 
3T 

TILLLIE:1 

IAa A ok-..:rson., 11..ana A.nderson d/bla 
1\-Jc>rthiand 	Aasen, David 

..Jet. -T 	Scott 1.,a2,‘,..).t . e.nk.0„ 
r...4eatneyer., Ron 

Helton, ivlitc.h.13 i - cc.,;kcy„larne.--; Rottledge., Bart 
Mike ..Scholhneyer, Shane Sickler, 

Sleeves, Pahl Trout., \AitIrgi.e.t .  
iy 

.Feeds, Inc nd .ivfitchell .FariTis, Inc., 	 (...:(..rt 	 12 
iDefenciants, 

iroeTicali .Fedf:.Tal 
.1.n..terven.or. 

. / 	 .. 

I F . , 	 . .. 
., V.Y - 	..,1.;,, : .....,.  

\\. r.),:-.pacc,-,, 



oh 1\,11NTI---j 	)1 -)!(:1/\1. 

hnn .Ackerson, 
Northland }1:aims,NIik 	David 

„left 

Pf.dton„ Nititch 	 BLfll 
Savdk.i..)u1,1\71ikt Sch() 	Sh;.;:ini„:: Sick CT . , 

.DaVid Steeves, 	 Fa .rms, 
and .1.(,elly 

) 

jk). CV I 
) 
) 

ORDER GRANTING 
SUMM,ARY 311.FOMENT 

) 	AND JUDGINIENT hhN FAVO.R. 
0 INTE ENOR 
ANTE R.1(.1A.N E ERA I. R A N 

) 
) 
) 
) 
) 

This 	 (.)ti forIardnon thc motion of intervcnor , Arcric.',an 

(.):Art„ 	11( .imsrable N4ic..1a.f.,d J. 	 on 

a y of N1rcJ. 	Ii 	j 
	

the motion (locittn(.'..:nts and any reSpon.Se 

duly 	fill OK: 	 and doc. -‘ ...nit ,.'2T.Its on 	in 1.hi: 	and 

NOW, -Ft 



::igfc: : erricri t Was attached In intervenor NiftefiCan Foderal Ban aint 	intei- ven as 

1.13100 (dO. in favor of 

On 1 -:ebru,i-JF -,,,  24, :2010 Interverior Americ.an 

agreement Willa Defendant Mitchell Feeds, Inc, and .B3.t.v1 wont 111c. A co ri tht". 	CM' I  

libit A and incorporated herein by reference. 

A. security agric„:.e.trient was given to 	payment cif a 	 by 

prom ssory note was attached to Intervenor Arneric'df: HI. 

c. 	ubji [3 and is incorporated hex - eh:11.)y reference._ Thci seel.n -tty ::4Ft.:.e.tnerit 

a st:.,titirity interesi in collateral., 

equipnaent, and 12.:e.rieral irit.arigiNes and 

ihe 	rit'strtietion, loss, or other disposition of the 

in\i'entry, eltattel 

A.Trit-,.;11cari Federal filed a 

minriesoia 	of State's of -1- ic..e. on March I, 2010, dlino. 2.0109296773 

state,mertt was attached to 	 coer.ai Bank 

mei-vet -mon as Lxhil.nt C and is incorporated Ilefe.in byrf,,...ft.:renct. ,2. 

wjth the 

C01.) 5 of the 

)Iaint in 

Ile security ap -,reernent delineates vdtat is to be eonsid-ed 	defan 

a.gecri-lent (lid ',Aviarranties, i\triericari Federal Bank shall on in the event of' defatitt. 

Mitc, 	Feeds, Inc. and RIM . Inc. are curFero.ly II dcfan 	note tai 

to i-aat....c 	\vhen due O f Otheff Credit(. 1 	 1 1e ihis suit filet 

aRainst Deferidarits N/litchell Feeds b y  th e  P .1/intl Its. 

The amount due on the Note is 

chortles 	 1 ; 618.05 ;  accrued iro.ere‘i-J tht . ol.q.-.0 -1 July 11, 2.011 .;a -1111.0 aynoi...mt. of 219.1 	1111 (based 



1 t.ifo..1 at 	n cm cc;cn y notf:: :11{} . 1011i- 0 

n..-1 the 

I 	o 	 -who pqmitice mi 

8. 	Plaintiffs conamcnoeci 	sul t 	Ap r ii 6 .  2(ri 

UWiIiSI N114::hai 1 :et(IS, InC. and fvlitc..htill Farms, Inc. ;  

loc:.-1 .t.e.t.1 at 

..\lorrni-t -iii 

200h.i3J -1c1/01. 2()09 

CTOIYS tt .  :(.)1.101 COritiiiCtS 	Ira() With 	Intitictlthcr ihdr,,, Klually or as a irnisiness. 

1-1 0 	partial lyayrrient cm ihe 	.trccs I. S 

1 1. 	Plaintiffs ....lin:rued in their ti]othplaint that 	1. 1 -.1\te a right to possession of 

iriveritory Wii.0 Lhcprocs.:eecis thereof. 

2. 	(.)n.1 	1 4, 2.30 1. 	t(-2,1,./t::.'i“:).1 -  American I decal f.iled c tvic.)ticJn for Partia.1 

ot 	 Partial 

and 	o f ls,lar k V in i ng -re ,: uestin relict al-2:dinst t.)efendants -purT:ivant to the tcrnts 

E.if the bUUUfltV sA,..tec:Triunt t)UtWUCn the partn.: ..':s. 

1...)n `;:riepternt -,ef 2„20 1 	 nr.i:sp(:){1cied to the 1\iltriw. -.):1 for Partial bomine 

1;: :tr13e:1 t,‘...--.Jating.. 	 oppor.: ,,,eti le Nthmon.” 

I 	((II 03 35OlnhUr 29 '2011_ Ow 	 Intervenor An -lei:icon Federa 's Motion 

:".111(1 



17. 	1.)efe.:n d 	t 	.tvfl iawamd tritervellar 1 

( 	: n 

14,2011 

16 	 11(.."11 	 Cric 	( ) r ri pai l H 

2(.112 

a 

a 	e..1 - V el.16 0 1 -1 oa ia.n.mry 

that the 

civator iuctH n fiend -run -I he so..d pnrstiaro. 	"(...hder to Sell Suof1u:ei lava arm 

Arnetican Fet.ieT.11.1 -..iiiit, with the 	 and supervision of Plaintiffs, 

thu 	of ower 	 of .1.)..c.-..1.(TIriantt:. 	I he i...) -t - clet„ which 	.. -.01i1)r - t -neci by 

111C0 nO at i h.earirip, on February 1,2012. ca.11.- -, 10101 	of 	salt to be 0 ,,f;po.,.-,ate0 In an 

1:00 mat 	.-1.e.c000t 	 Trost 
	

Stre.et 	PH. hSoa 8 7 

(...."(..)1N(21„t1SR)NS 

the above lindings of Fact, the 	t -nakt--:s the f(Tho ,,virig 

h ert  is 00 	01sue a s to rnak.a - al faCtS 00 InfC ClIC('..S to 1."-.)(:: 	il•(,)1T) 

and ITtite(i 

Al. of the allet4ations 	Irltervenor. 	 Fe.deral Bank's 	amt 

Int,:.ifve.nticin are true. 

Iiitvncr American 	 to .surnunary juciwneni u: its isavtir 

the 11.),:ffenci,.. -Int Mb. halIFeeds„ 	 tc...1--ta 	am 	I 

tinder the terins of die parth:i: -c amanasmon.c.t[e. ;And. 	 pursuant :Hi: the 



hc.,..tween (lac 1.3 a 

;.o 	is 	 title 	ovsmcridlip in [he and 

upon the sale and delivery of 	oitn n . Cctc noopnonit 

a(10 1.7tC:::: by tiletc 	iv.tirinesota ar.k.1 art!thos barred -frorta 	g an action 

t 11 	 CeedS .  

no hen. . a isunsuak statutw -y 	c.[theTv,risi..,... m the 

"r) 3 .  C e eti t 

Federal i31nk 11511 0 91100. first priority seem -  ty n - e.i:J 

proci.fieds there:of under IJ /vit ic i e  9 	opted by the State 01 	rn 0:1 

Intervenor American Federal Ifank a entitled to 11 0111015 jud 	ni it t000l 

and 
	

aitiiif is became ArricJiii -.an 1e,...-1.era( Bank 1a a. -first priority siiicur -[ty 

F.W Inca suniti...rs.ver 	cIfliOl ., SUICI d ie  p rocee d s  th ere() f, whi ch i s  

Plainutfs' 

()IRI)E1 ,?„ 

IS 	 thm Int.ervear American l'ederal Pink's Mc9on ,o r  

cignient be in oil things (il ,'„..A1\11.1.4:1.)., to ait , alat [mei - vet -tor Arnernan 

S.100000 	nclrrintag:a in 31. 010: 1.) , :lenciant 	Feeds. Inc. permri tico -4-, Intc y v enor  .5 n'aocan 

Federal to take possession of all secured  001101:e001 under t 	 0 f t 	a1 	C CA.: t 

ctoted Febriaury 21. 20 	 i[tutallovvc -r Inventory of .1....)e.1ertd.;-:mt 

Inc. an[:.i the proce(ii 
	

theri!oi, with or ..,,vithout tile. 01d of the ,c.-:;1 -leriti o r 	thor appmpn atc  

auatiAtitic-s r  and io ,:h.spcise cd Si-t 	13 1110 01 	1,11C". ti1i f c)F1:11 	011111 0 



ed Bank is entitled to unmechate posse.:-.-;slon of Coe 

ill. . and any 	from le sale of We 

LAft:t) -FHIS  / 	day 20 

%Nit! ,  3 -JAH„...:drion of we HI leocends none d(iuctIr: 	 o.1 

pos::::ess::.c.rn and . ,:;ale cc other di:::;posmon 	acnetf.:.(..lit on the cbIea oons 	w(-x! In 

nilcryenou,Arrft.1  - ican 	be Defendant lvlitcH..I Feeds ;  Inc. 

IT IS 11.11R`.. -1- 1 - 1[1:,!, 	.A1\11) 	 that Interveccnr ,Arnf.u.'..ric.1.3. --1 Federal bach 

flO a first priority interest In 1..)i..lendant iv4itche.1 Feed, Inc. 	shower 	 the 

procecr 	 entu pecor to .arry cd the Plaintiffs claims. 

I'F IS FURTHFR 

Inc. and Pbijntilt Inc all of the 

colt ench )e. eiii . ernc , a2atrist 

and 	 as a rasoli ci 

htiga . ion and that Intervenor Acnertccrn Fe( 

sunik.) .,,vi.f',t inventory of [intendant 

snnflowcrs pursuant to 	previous 	antiTiodzing c and deposit 01 pcocnedc 

fiJi Iii )Grs..;11 1 \ HI. INTERfId f)i NOT. „Y 

110J." 1 . 1 112. 

I'vlichael (1_, 1 raker 
Judge i.)1 the District Cou 



C( ..)1.:11 -1Y Or' 1\1(..YRNIAN 

TE OF Ivai\PNES(. )TA it 17.)1SIT,!..1(.11T caTP1" 

Court File \j , : 	 • --(„ .̀ 	- 1 11 1 2 

T.)on ,A.ekerson, Lana Anderson d/b/a 
Northland Farms, Mike Aasen, David 
Des auriers, :Jeff KI in. .: ..;eon Lazotenko, 

han NearriCYCT, Steven i ...*\ic',.:Irneyer., Ron 
Peiton,Nh 	key James R.outledge, Ft n 
Savelkoul, 1d Schollmeyer, Shane Sicklet, 

Steeves Paul Trout, 	Farms, 
and K.ell v \ATurgier, 

Plaintiffs, 
PLAINTIFFS' RLSPONs1 

) 	 FEDIRAL 
) 	BANK'S NR/TION F(  1)",Z PARTIAL 

Nlitchell Feeds, Inc_ and Mitchell Farms, inc.. SU MIVE.A.RY t.).1)GM ENT AN.1) 
) MEMORANDUM IN SUPPORT OF 

I) Jr ) PLAINTIFFS' AV:T.110N .PIJR.SUANT 
) '10 MINNESOTA RULE OF CIVIL 
) PI-Z( DURE 56„06 

American Federal Bank 

intervenor, 

INTRif..Mtl(1:1:1(AN 

Haintiffs Don Ackerson, lana Anderson d/bla Northland Farms, Mike Aasen, David 

Deslauriers, Jeff Klin2„ Scott 1.„azorenko, Nathan •Nearneyer, Steven Neaniever, Ron Pelton, 

Px-eskev, James Routledge, Bart S.sivelkotii, 'Mike '3d -will-never, Shane Sickler, David 

Steeves, Paul 'Trout, \Aitirgler Farms, and .Kelly Nurprier„ (collectively 'Plaintiffs") submit this 

Response to Intervenor American Federal Bank's ("Bank" ur inte.rvenou") Motion fbr Surnrnary 

Plaintiffs respectfully -request that this (.-, ,::)urt deny ..i.nterven(Ws Motion because the 



eVidence in this ease suppt.:)rt:E:., a 	that the Bank's security ar2reement with Defer:Kt:Int Nititchel.. 

Feed.s, Inc, constituted a fraudttlent conveyance. Alte:rnatively 'Plaintiffs request th;It this court refus&r: 

continue the Bank's mottoll beCal.ISC.'. Plaintiffs afC Carrefitly 1.M.',11)1C 1.0 presertt, by affidavit, farts 

essential to their 	 the .1.-1.ari.k's Motion for Summary :ft:KiLlinent and resr.) ,,,,>: c -rfA i rby  

request a 'refusal u 0: ) ntinuano.,:,. of the, Motion pursuant to Minn, R. Civ P. 	.piaintilfs also 

request that the hitervenor's Monon be denied because 'pursuant to 1\lortit Dakota law, Plaintiffs have 

superior rights to the sunflower::; ( ..)r proces therefrorn utxkr North .f)3.kol;:iS 	buyer illsolvency 

laws. See avo of Derrick Braaten (attached lereto as Exhibit I), and Exhibit C 1.11e -ret(), 

It LAW AND ARGUMENT 

A. Summary Judgment Should Be Denied because the Bank's Security interest Is the 
Product of a Fraudulent Transfer. 

Pursuant to the security agreernf:mt, attached as Exhibit A -to I.ntervenor's Complaint in 

Intervention ;  North JOakota law applies with respect to potential fraudulent transiffs. "I -he !:-.:;ecurity 

Agp.:.ernov states:: 

Governing Law. With respect to procedural matters related to the 
perfectic,n LnC.I cniOn.::ffrient 	 rights against the collateral, 

/.',441- &:, (1- 1 ,,.17, 1 will be  go velned by 1:e'.cieral law applieal)le to Lender 
and to the extent riot preempted by federal law, the laws of the State of 

	

Pu 	Ii 	1 dl ) 0 ft n:::Teets, this .A.PTte Inera Wi 11 be governed 
federal la\v applicab.e to 1..,eniler and  to the extent not  preenlpteci by 
tedera law, the laws of the 'ta e N 1\lc -m-th Dakota  without r(4.3.:,:ird U its 
ec,rillicts of law provions.... 

See  Exhibit A to Intervenor 's Complaint in Intervention (emphasis added), 

North Dakota has adiririt ,.:d the Uniform Fraudulent 'Transfer .Ac . , which is set, forth at 

	

oh. 1 3-02.1 	Pursuant to •North Dakota law, 

'TIT choice of tact' provision ill the Security .A.greetrient is irrelevant 	this context., prirK:itically 
Minh:nal has 	adopted the I..lido:rm. l'imudident 	.Act, a.hd themtote has the same law as T.<1orth Da5ota. 

ch. 13-02.115 	11331 Stat.. chat,:-.,ter 



1, A transf:2.r ti rade.- or obli2ation'Incurred by a debtor i fraudulent 
as to a creditor, whether the creditor's claim a.rose before Or 
after the transfer -  was made or die oblip,ation ,„›...; ;:ls i ncurr ed,:  if 

the debtor made the transfer .  or incurred the 

U. 	With actrial intent to hinder, delay, or defraud any 
Creditor of the debtor:, or.,. 

3M2, 1-04(1)(a). 

1, Plaintiffs Have "Claims" and Are therefore "Creditors" under the 
Uniform Fraudulent Transfer Act< 

Plaintiffs are "crec itcirs" who ihi I within the ambit of the Uniform Fntudulent 'Transfer 

Act ("Act"). Pursuant to the Act, "'creditor" means a person w.ho has a claim," 	 13- 

It-leans rivhto payrnent whether or not t 	right is reduced to judgrnent.. 

licpaidated, unliquidated, fixed, contingent, rnattued, tiranat -ured, disputed, undisputed legal, 

equitale„ secured, or •unsecured.." 	 11-02.1 -010). 

These definitions are -very broad, and Plaintiff, ,Atititout question, are "creditors" lbr 

purposes of the Act based on a number of "elairns". 

Plaintiffs clearly have a "claim" as that tern is defined b the Act based upon their 

claims for ht a of contract The Bank. adrrnis r a ; II a t ..4.:Jtnontindurri of I in 

 Support of Motion for Summary ludgment, p. If. 

Despite the Bank's arguments to the contrary, Plaintiffs also have a replevin claim for the 

grain, and its proceeds, sold under order of this court. The  Bank cites to jock 'y  alley,  138 

Minn, 388, 165 N,W, 213 (1917), claiming that if title had passed, replevin will not he, and 

Plaintiffs must seek a different remedy, See  Bank's Memorandum of 1..:aw in Support of 'Motion. 

for Summary Judgrrient, p. 1 P. The Supreme Court at Minnesota has stated, however, that 

"where a cash sale of mtoods is intended and a check in naynitrit thereof is accepted there is an 



implied ri::presentation. that the check will 1 -)c 	iii11 presentation at the ban..k upon which it is 

fawn', and that if not so  paid ...title to the 1?.00ds 	rerriaininseiler 	rnav reco-ver_the  

	 or their value.... Where goods are sold For cash on delivery and payment is made by the 

purchaser by che.:k on hi banker„ such payment is only conditional, and the clell -vtry,  (xi the  

s also (..g11 ,,.,  condi tic.yiTL-1. aral if the check on due presentati(m is dish(3nored: the vend.c. .sr 

reiuke the goods." (Mekeen Farmçrs Elevator Co. v. Cargill.  inc.  269 	127 ., 132-33 1 3(.) 

l\LW.2d 69 73 (P-)64) (internal citations omitted), Id, In adopting. the 'cash sale.' doctrine the 

S - iprerric Court of Niinnesota stated that "[slince the 'cash sale' doctrine affords protection to 

LI I OSC: 	i; their toil, effort. skill and risk have produced the marketable commodities 

in cases of this kind, we feel that 'concepts of social policy and business convenience' compel 

ustify our adberence to this doctrine," Id.,  130 N,W.2d at 75. Pursuant to North 11.)akota 

ow, Plaintiffs' sale of sunflowers to Mitchell Feeds constituted a cash sale, See 

02. 	4.ii state requirenierits fOf a credit-sale contract which were met in tilts case). 

Finally, and far more importantly, the sunflowers at issue and the proceeds of the sale of 

in na. sonflo .wer,::: are part of fete trust fund being administered by the 'North Dakota 

Set"; ice r - PS(....." or - (2..orrirni:. --;sion")„ and the Bank's purported Hen cannot defeat that 

trw:a. This argument is set forth -more fully below, 

'-'11TicreRire. based on their claims for breach of contract, replevin, and their rights as 

beneficiaries of the trust fund created in the North Dakota insolvency action, Plaintiffs have 

"churns" and are theref(3re "creditors" far purposes of' the Uniform Fraudulent Conveyance. Af.A. 
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2. 'file Bank's Purported Seeuritv Interest is Invalid because It Results from 
a Fraudulent Transfer. 

The basic titneline of events illustrates well that grant of a security interest in the 

sunflowers to the Bank by Deendant Mitchell Feeds constituted. a fraudulent transfer as delined 

by North Dakota law, 

According to the Affidavit of Susan K, Richter, Director of tile North Dakota Public 

Service Cornrnis.'.--;ion's f.)ivision dvl itchel Feeds. -Inc, provided information to the 

Public Service Commission showing a signific,-int .ttrnount of g fain was received .fronl producers 

in 2009 and 7'0 0 for which rravyrient ha.s not been made.' .5 . e.eI I htB t Affidavit of Derrick 

Bra:atm attached hereto, Many of fie receipts or scale tickets held by Plaintiffs show that 

Plaintiffs' grain was delivered in .Al.i)..:tust of .2l.)09 to Mitchedl Feeds, Inc. (located at a Fargo. ND 

address). See Exhibti C to Affidavit ot Derxick Braaten. le- contracts with 	provided 

that payment was due ten days after delivery and gradint2 : . See Exhibit') to Affidavit of .[)erricl ,:; 

Braaten. 

Under North Dakota's grain buyer insolvency laws, a licensed grain buyer is insolvent 

ien the licensee Tefuses, neglects, cc is unable -upon prope -r tieniarid to make payment for grain 

purchased- or marketed by the licensee 01 s unable to make redelivery  ... won  proper demand, -  

§ 60-02, (emphasis added), Pursuant to the Uniform Fraudulent Transfer Act, "A 

debtor is insolvent if the sum of the debtcirs debts is greater than ail of the debtor's assets at a fair 

valuation. A debtor who is generally not paying debts as they become due is prestuned to be 

insolvent, 13-02.1-0?, Thus, based on tl.e. facts recited above, Mitchell Feeds., 

1nc. was insolvent by sometime in September of .2009. 



'The tank's ro..triporicd security interest cattle long after' 	 Inf.::: was 

insokie..ni.. The :: -...iecurity .,Areement .N.died upon  by the Bank is dated l'ebruary 24 101(...), and the 

•Financ)ng Statement relied upon by the ..Bank was .not filed until March 1, 2010. See 

1:::x.h.ibitS A and C In Intervenor's Complaint in intervention At the time the Bank took its 

security iriterest, i'vlitehell could have redelivered Plait -ltd .:IV grain to them pursuant to -N,D.(12:„(...'.., 

60-02.1 -18. as quoted above, •By ,,aantii-ig the 'Bank a secured interest in this no I at er al, he 

prev'ented Ph-Jinn:Ifs ifrom obtaining, redelivery under .Nor th Dakota's insolvency statutes.. 

be law will treat as null and void all frauduhmt contrivances to screen the property 

at du Our from his creditors -, it fraudulent to defeat them by reservations of benefits to 

hintself, it is equalF,, ,  fraudulent to defeat thern by benefactions ci.imferred upon othcrs liis not 

the consideration. but the intent vihiC13 a rOnVeyance is tria.de, that makes it stood or bad as 

a ,i,"!ainst creditors. However valuabli:'.: the: consideration, if the conveyance be ,..:iesiktned to dclxxv. 

hinder, or defeat creditors, it is void,'" Sheridan as Tvial:orinic:k. 168 NW . 60 I Pi 8). 

It iellxng that the Bank, assuming it did any due diligence ..,,,,,hatsoeva, would have 

known that the -collateral" being pledged by Mitchell Feeds in the form of gjain inventory was 

unpaid-for grain belonging to Plaintiffs, and further ;  the Bank would have known that .1\4i chel 

Feeds wa.s insolvent as a result of its -flitilure to pay for that very g.rain. The Bank. did not balk at 

this -, rather, it owe Mitchell Feeds (or BTN4 Land, Inc,) a $950,000,00 loan, and took as collateral 

f!,i. -ain it knew or should have known to be unpaid -for and subject to Plaintiffs' demands for 

rt.::'.delivery or payment. Further, it is interesting that the Bank finds it signrficant toi2oint out that 

Deferi fdani; respondcd to the Bank's prior Motion for Partial Surrunary Judgment stating.. "They 

do not oppose the 'Motion," Fee  Bank's Mernorandi:rm of i.,aaa in Suprmrt of Motion. for 



SurilmarY Judgment., 	This ben the (..."piestiiim. Wh.y. would .F.)eferid.ants prefer one creditor 

over another in this action? 

The bottom line is that Mitchell Feeds was well aware that it was insol. ,,,Tin and holdi ng 

 Plaintiffs' grain -without pwynient, arid the grariting of hat grain to the. Bank as collateral would 

rnarguably hinder, delay, and defraud Plaintiffs from recovery, and prevent them from taking 

redelivery of the ,.g.,-rain our to North Dakota law, tinder these circumstances, it is not 

siapri:::.;ing that 1.)cfendants are being uncooperative u 	pro 	to Plaintiffs' legitimate 

di sc,overy rtt nests, and that Pie Bank is eap . r.".r to receive a judf.3. -,rrielit on its claim .n .prior to 

a_lovvir.44 Plaintiffs time to conduct full discovery. .Regardlei-3s, there is sufficient circumstantial 

evidence that the Bank's security interest is inYali( because it is the result. (t .  a fraudulent 

tra.rsfer. u‘,/en if the evi( -c,),T re not S/.1.11P,..:ient Si this point to be cone risive or the issue, 

uestioris regarding a constructive .traudulent transier are questions c.d tact. 	Fat-stye 

Rudolph ex Tel Fleen H ode? ph L.slate.  2000 'NE) 189, 10, 630 N.W,2d 24. Therefore, even if 

the court. does not determine that the evidence is sufficient to invalidate the Bank's purported 

security interest as a martc:,:r this b; ,..:comes a factual issue for the trier of fact and summary 

judpment should be denied, 

B. Summary Judgment Should Be Refused or Denied So Plaintiffs Can Discover 
CruciM Material Facts to Support Plaintiffs' Chiuns and Defenses, 

.N/linn, R. 	...".:i6.(.)(1) provides.: 

Should it appear  from the affidavits of a party opposing the motion 
that. the parry cannot for reasons stated present, by aftidavit„tacts 
essential to justif).; ale party's ( .,pposition, the court nu is ref use the 
application kir 111dpi:int or may order a continuance ro perr.nit 
affidavits to be a )t..iii.ned or depositions to be  taken or discovery to be 
had or rnay make such other order as is just. 



distric.t co -tirt has considerable: discretion in determining whether to refuse or continue a 

judginerii 1.1 onori; tIndt. -N- rule 	1 11.Federal Rule 560) arler which it is 15 Ael. ,.:00 

continuances should be liberally granted. Rice v. Pert 320N. \A/2d 407, 412 (Min. 198 2 1. 

Ncamally the court will grant adAitional time to the nonmoving party 
to obtain the 1 ..icts if the reason is a matter of insufficient time„A 
c.:.ontinuance or  permission to erig,-. -ige in further discover/ should not be 
(..kiiied to a party except  in the most eXtreme circurnstaliCCS.  AS 2 

practical matter, the court should be liberal in granting additional time 
I or purposes ( -)f prep .:trng aflid:.wits or discovery if a party has an ,/ real 
reason to believe that facts can be established by such illearlS, 

Jo G.:FR:Simi? 2 J 1-1elland L. 0, _Adamson, Mninesota Practice 588 0970) t .. hereinafter referred to a.s 

Ivlirineso 	- tice (emphasis added). 

In determining whether to grant a motion under Rule :56,(.)6. courts h.)eus on rvvo questions: 

whetheril 	l.iintiff has been dilig,..ent in 6bu.Iining or seeking discovery pyior to its Rule :5.6,06 

motion, and (2) whether plaintiff is seeking further discovery in the good faith belief that 	serial 

facts will be uncovered, or I -nen:Ay eligaging in a fishing expedition. Rice., 	1,\:L\A.7 .2d at 412 

NI \A",•,:)ci :36, I IFSOITIII ciuotatio.1is omitted,..r. see also Mol.. v.  (.. -.itiMortgave, 

2010), 

In light of the complex. nature of the ease and questions regarding the disposition of the gain 

or the grain proceeds he d by 1)eferidants, there are numerous facts that must uncovere(...lbeR)re any 

ssues are ripe fi..)r surranary jueigrnerit. Plaintiffs have been dl item in seeking, disco -very. .PlaintiftS 

out t mir first set of discovery requests to Delimdants on September 7. :2011. A copy of Plaintikrs 

Interrogatories to Dekndants and Plaintiffs' Request for Production of .1„ ..)ocuum-Its to Defe.hdants 

attached to Plaimiffs' previous Memorandum in Support of their previous 56.06 Motion as Exhibit 13 

and Exhibit („', respectively, PlaintifIS have made demands for supplemental discovery responses but 



Ila.A.../e vet to receive adequate 	from .1..)efendants, and arin(::ipate that a motion to compel will 

he ileCCSSal, See  Exhibit I Affidavit of Dt.::-.Frle 

in otdet to adegwitely (iclend a,, -!.ains;t the Bank's Motion or Summary ,ludgnerit and to 

substantiate their owri. claims and defenses to the Bank 'a claims, there are many relevant material facts 

that Plaintiffs must uncover. 

The inaiority of the information necessa -y to defend against the Bank's motion for summary 

udgrncl-it is in the exclusive possession of the Bank and 1)efendants, 

Sufficient tinn: for discovery is considered especially important when 
Pa  TeleV'ant facts arc. exclusively in tile control h he or 	j iit_ 

, 
indeed, the majority of the contirluances granted *Wider Rule, .3 6(1r 

irr„,olve reses iii uhjJI one party has cxchus;ive knowledge of the 
relevarit facts. „ WI probably is felt tliat granting a continuance in 
these:: snreO a.) fl: 5 z1 ppropri t e because extracting information from an 
opposi tv be a iriorc diff -Ictdt process titan obtaining 

ftorn ilistnterested source. 

	

N.W.2d 'at 412.. 0:.-juotnt- Vs," 2de &' Niiller , Federal Practice  and 'Procedure 	2741 at 7:313- 

2iLl•y., see also Bixler v. IC Pennes 	 3761....4.W .2d 209, 216-17 ("M. inn. I 95$ (holding that summary 

judgment for defendants 	 because apr.)ellaiits were likely to discover relevant materia, 

facts and because their disco -very' 	(11142ent in 4.11; of me complex and conthstnL proe.e.cm fai 

occII" rences).. .13,1c!.1: and Bi .NID pres:umption fa ,,, t-A-  of granting in nn to extend discovery 

when the moving party brings the motion in good faith, has been diligent, and the opposing party 

controls the material sought Plainti.IIS rely on all arguments made in their previous briefing on this 

issue in response to the Bank's prior Motion for Partial Stu -nrciary Judgment, and offerthe_following 

as two specific areas in which diseov ,„=J-:7: is clearly needed in this matter prior to any grant of sumipary 

jt.a4L-urk"int such as the Bank is requesting, 

Federal Rulc- 54.-7 witS a -mei:vied in 2010 and ihe 	of Rule 560) no ,,A; appears in Rule 56(d), 



The Facts Known Thus Far in this Case indicate a Strome, Likelihood of a 
Fraudulent Tr3nsfer from Decou him Mitchel/ Feeds, Inc. 10 American 
Federal Bank and Further .Discovery is Needed., 

Pursuant to North Dakota law, 

A transfer made or obligation incurred by a debtor is fraudulent 
as to a creditor, whether the Cred itors clairn arose bet re or 
i:Ifter the transfer was made or the obligation was incurred, if 
the debtor made the transfer Of incurred the ,,..) -)hp,ation: 

a. With actual intent. to hinder, delay, or defraud ans creditor 
of the debtor:, or 

h. Without receivinp„ a reasonalT-Ay. equivalent V al 	n 

exchange for the transfer of obligation, and the debtor was 
engaged of was about to .-..11.g'ag..‘„: in a busirivss or a 
transi-iction for which the -remaining ::.ssets: (id tie debtor 
were unreasonably stall in relation to the busine.c.:;: ., or 
transaction or the debtor intended to incur, or believed or 
.reasonably should have believed that the debtor would 
incur, debts beyond the debtors abil - y to av as they 
became due, 

,§ I3-02. 1 	Further, 

A transfer made or obligation incurred by a debtor is fraudulent 
as to a creditor whose claim arose before the transfer was made 
or the: obligation was incurred if the debtor made the transfer or 
incurred the obligation without receiving a reasonably 
equivalent value in exchange bar the transfer or obligation and 
the. debtor was insolvent at that time or the debtor became 
insolvent as a result of the transfer or obligation. 

A trans bar made by a debtor is tram at cat as to is CrCdit or whose 
churn arose before the transfer was rnade if the traitsfer 
made to an :insider for an anteeedeni debt, the debtor was 
insolvent at that time, and the insider had reasonable cause to 
believe that the debtor was insolvent.. 

C. § 13-02,t Ofi . "t.i.rlder the revised Act, fraudulent transfers are broadly sep.:.itrated into 

Wo classifications: actual fraud and constructive fraud. A fraudulent transfer amy be attacked 

und ,,r2r either. -  theory. Actual or intentional fraud requires a shov,,ine of intent while constructive 
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ltraUd rcuuin . s a showing. of inadequate consideration f„:oupled wu. 111501 soon. )uestions 

regarding a co -ii.,,tructive fp.ilidulent trans .ler are questions of fact_ 	.Famtveet v. 	ex  H. 

Olph  NSI:31C 2000 NI) 89, 630 N, \\/.2d 24 30 (internal citations ornittf._'.:d .).. 

'Illete are several sets of facts t -tat would result in a determination that the security 

agreement being relied upon 	the Bank is the result of a fraudulent transfer by Defendant 

Feeds, and consequently, that the Bank's security interest must be sOt aside in divot of 

Plaintiffs' rita 

Plaintifis served a number -  of iriterrogawries and requests tor production of documents on 

the Bank in order to gather information regarding the loan made to Mitchell Feeds, Inc. and B.:11v1 

Land, inc. by the. Bank, and to earn more  about the purported collateral .which secures that loan. 

See  Affidavit of f..:terrici ,.. .Brar.u.en ;.:Ittached thereto. 'f.his infr).r.rmfition 

p:.irtictihrly crucial 	PhUntiffs1 	dkcip„ !f  1-•)•-:,(:).1'.3e IiS clear that Nflitchell Feeds., Inc. -was 

at the 	(rt .  the 	 s, Inc, promised as collateral unpai(.. 

which belonged to the Iflaintiffs„Ali of the elements  o 	...:raudulent transfer  pursuar. NHLO  

13 . 2l..Uitiii Ind  

that Plaintiffs show that "a FeaSOnab 

have already been atet,  except the requ ir e ine n i 

equivalent -value in exchange for thet." - --.1..nsfer or 

ohlip. ation -  was not received by mti c ha Feeds, A number of Plaintiffs' discovery requests are 

lOcused on this ssue specifically, and inquire about the collateral offered, by whom it was 

offered, and what was received in exchange and by Whom it was recieved. Plaintiffs need to 

i:::;caver information on only a sin ule. element ..under this provision to prove that the security 

interest. given by .  Mitchell Feeds was a fraudulent transtCr. Further, this is only one of several 

provisions that could result in the security Mterest received by the :Bank being a frarkhilent 

transfer. (,) uestions reg .arcling a constructive fraudulent transfer are questions of tact_ 



............. tdi.'Ipihcx  rel. IiIeen Fl,ildolpit tate  2(,)(,)0 -NI) 	P. 630 t\I.Vv.2(.1 24, 30 (internal 

citations omitted). Not only are Plaintiffs entitled to further discovery on these issues, but even 

tbilowing such discovery, the issue is a question of fact for a ry. 

Another red flag relates to EOM. Land, Inc, 	Plaintiffs have attempted to gather 

information about BiNd Land, Inc. and Robert Mitchellindividati --.1 y thrOtig,11 )efendants and 

the Batik hee Affidavit of Derrittk .Braaten, and fi...r.xhibit A attache:d thereto: sec a so .Fixkli bits B 

and C disccver requests to Defendants) attached to Plaintiffs' nrevi(itti --; y filed lyternorandain 

Interyenor's first Motion for Partial Summary Jitclginerft, I.)efentlants have refused to 

provide information related to BJMLand, Inc as well as inf ,annat.ion related to Robert 'Mitchell, 

This is entirely improper consderimi ,, that .1.-131\4 baum is a Daily to the Sceuri tv A .t7eernent 

and Promissory Note with the Bank. A simple hypothetical int.:is:dates the necessity of al lowing 

anti Ifs discovery reg,ardinF ft .1.1\71 Land. Inc.: if the ccdialer -a offered in ii.'.:xekiani2c for the: loan 

was in truth owned solely by MitcTheli Feeds, \vhic1 -1 was obviously insolvent., and the loan 

monies •frorri. the Bank were transferred entirely to fiJIVI J. 	Ine y, then the security interest is a 

hiatarit 1'11 - m.1dt:dent transfer under 	ch. 13-02.1. 

To illustrate further, it is a simple thing to replace the generic terms in the statute with the 

parties here, and thereby make clear the likelihood of a traUdulent transfer: 

A transfer made. or obligation incurred Isy [Mite -lel' Feeds] is 
fraudulent as to Plaintiffs, whose (lain:4s[arose 1)c:1 -bre the Bank 
made its loan or Mitchell promised the `:urifloweri:::: as collateral] if 
the Ban.k made its loan or Mitchell promised ale son.lio\vers as 

collateral] without receiving a reastinahl'y equivalent value in 
exchange for the: transfer Of obligation and .Mitdiell Feeds was 

insolvent at that time. 

§I 3-02.1 -Of>, 	Again, if the Bank transferred the loan'[...ffoceed::-..; to BJM Land, Inc,, 

with nothing to Mitchell Feeds, the security interest from Mitchell I eeds is a fraudulent trarisfer. 



en ants h ave fe tose d to  prov ide any  i n formation to Plaintiffs related to firivi Land. Inc., 

HP further raise.s tt -i.e specter of a fraudulent transfer. 

Plaintiffs should bc allovved to conduct reasonable discovery before judgment is wranted 

in these prI .Jcee.dings when the known facts point to a probable fraudulent transfer, 

2. Even if a Cowl Determined that the Bank Has a Priority Right to the 
Sunflower Inventory and/or Proceeds, the Bank is Required to Marshal 
Assets and Plaintiffs Are Entitled to Discovery to Ensure this Happens. 

ho Bank would be 	to marshal assets even if a court determined that it had a 

right to the sunflower inventory and/or proceed's. therefrom. The essence of marshaling assets is 

that when a creditor has more than one source from which to collect a debt, and another creditor 

on lv  one  source,  then  the  creditor  with multiple Sources illust exhaust those other sources before 

relying on the shared schtfce. ed assets. Thus, pursuant to law: 

When i persm Iwo a lien upon several tint gS and other persons 
have subordinate liens upon or interests in some but not all of the 
same I ings ;  the person having. the prior lien, if that person cr,tri do 
so without We risk of loss to that person or of injustice to other 
persons, on the de:tna.nd of any party interested, must resort 10 the 
prOperty in the following order:. 

I • lo the things -upon which that person has an exclusive" 

o the things which are subject to the fewest 
subordinate liens. 

3, 1 n like manner inversely to the number of subordinate 
hens upon the same thing, 

l. When several things are within one of the foregoing 
classes, and subject to the same number of liens, resort 
must be had: 

• To things ....which have not been -transferred since 
the prior lien was created; 
To the things which have been so transferred 
without a valuable consideration; and 

e. "1 .o the things which have been so transferred for 
a valuable consideration in the inverse order of 
the transfers. 
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35,0L 15. 	She stanne is merely an enactment of the equitable rule." Aber. - be v. 

kcjd,  70 N.D. 89, 1191 N. W. 913, 918 (19 0) (citing'. 	ountv S .2ele  

686, (:)91, 210 N. 	. (:),57 639 

Plaintiffs have served the Bank with written discovery focused specifically on what assets 

Or other collateral the Bank has attempted to marshal, as wel as what other collateral mi g.ht exist. 

lt .  the 13ankt has ample assets to collect frorn elsewhere, such as assets of SUM Land, 'Inc., then 

equity demands that it collect those assets first. As 1'h:tin61Th have explained above, Plaintiffs 

have a right and claim to assets cd' Dcferldant.s, and .Plaintiffs s iould be allowed to receive 

responses to their disecwery in order to as::;ess ' ,Alit:111er the Bank has marshaled assets pursuant to 

the requirements of North Dakota la\-v. 'There ar. ,.:„'„ outstanding factual issues with iespect -to the 

Bank's rnarshaling of assets that prevent :siniiirriary judgement as Ons stage in the proceedings. 

C. Summary Judgment Should Be Denied because the Bank's Lien, to the Extent It Has 
a Valid Lien, is Inferior to that of Plaintiffs,. 

Mitchell 'Feeds was licensed as a roving ti t -dri bus em as requited by .N1),C..,C.. i$ 60-02, 

08 arid 	 69 - 07 - 02 - 02,1, See .Lxhibit B to Affidiivit of 1)cr -rick. Braaten (Affidavit of 

Susan Richter. Director of ND. 	 Pm -a-milt to North Dakota law, 

- [up0f1 tile insolvency cif any licen.see 	trust, fund must 	established for the benefit of 

noncredit-sale recei whalers 60-02 1-30 (e -inpha.:::at- --: added), ..Fhe trust fund 

11.1P±-;1 ins at of -• iflionwarehousc meet iii cmiii a of the insolvent itixnsee held in storage or the 

proceeds obtained from the conversion of such p,rain." L.  emphasis added), 

The Supreme Court of Minnesota ms addressed the issues .raised by the eircUM at an ccs in 

the case at bar. In Healy -Oto!en-llartzell 	v. Nlerrieourt 	F.x.ch,,, the Court addrtsseir.. -1 

whether a judgment. creditor or grain ticket holders had a prior 'ch 0 proceeds from grain sold 



be(....arne 	uNcut. 	04 tvii.ws I 201 .N.W. 527 	1(..)25). 

ticket holder in Hint case argued that 1::?efore the grahl left North Dakota, it "had been subjected to 

a trust for the benefit of tir:1<ct holders; that by force of the statute the grain had become their 

property. sold for their benefit, and that the proceeds now bC 1 Oil i al eiri a S a4SiIiS t 

anuchin creditors „ „'' Healy-0\ven-liartzell (1 .,:o,, 204 N.W. at 527. The ',.:::;uptenie Court ol 

Id 204 N, W. at 528. 

file North 'Dakota law related to the grain and proceeds of the g.rain is clear that Plan -ail:1s 

have a priority lion by virtue of being the beneficiaries of the trust created by North Dakota 

statute. Bec...:edus,.: - . the North Dakota PSC has instituted insolvency proceedings in North Dak.ofa 

is the agency charged -with adannistrifi.ion c.).1 North f)akotas insolvettcy1< 	becit.:ist::: 

a I 
	

claims in these proceedings are North Dakota citizens and Mitchell F ceds, Inc,. 

was licensed as a rowing cram ri buyer under North Dakota law, Plaintiffs have submitted a Nilot It 

for Declaraftiry Judginent in the .1\jorthl.)akota proceed inc to get a final determination front the 

Nftirtfi 1..M<ota court that the grain and the proceeds of the grain are a part of the trust fund being 

adirsteied by the PSC., under North Dakota Plaintiffs' 'Motion a.nd Ivien -ionindorn in 

St.tr.-q -)ort are attached as Lxhibit. It to the Affidavit of Derrick Braaten, and set if(irth more fu 

. „ 
aninn

.
s' .Lifg,unients reprding„ the North Dakota irisok"enc -y laws, 

CONCLUSION 

Plaintiff's have explained in detail how the issues relating to a potential fraudulent transfer 

or to rnarsha ing assets, could ..bear upon the final resolution of this ease. In previous briefing. 

Plaintiffs also pointed out additional legal theories for which they :require further discovery, 

13).; way of example. Robert lvtitellell stated, to sf,:'.veral P airdi f.E:i 	riltrile VOUS Oecasi 	s 

that they could come pick up their sunflowers that Defendants had not paid for, indicating that he 



still considered the sunflowers to belong to Plaintiffs and that they were entitled to their return. 

t , 	A 	 . suppo rt - 	 - e  - t CeVt.::: In 'suppo 	tuitions moron i„ir 	efrirtorai 	Restrainfro • 	• 	• 	- 

(114der. This is relevant to the determination of whether Defendants had the ability' or right to 

i:.",,rarit a sg,,..(.:.arity interest in the sunflowers that were beinf held. by 1..)efe.rid.ants but had not been 

paid for according to the contract; Iliad [Plaintiffs] a Id the debtors intended that [Plaintiffs] 

retain ownership and contrc', relinquishing 	possession to the debtors, the debtors wood 

clearly not have had sufficient rights to grant a si -..'curits,,  interest then.:.:i.n." !iookAnnu  re 

.Ranch. ad BR. 789, .797 (Bankr. D.N.:D. 1986), see also R..o.lp,veder v. Aberdeen  Production  

Cred 76,5. .1.2:..2cl 109 (8th Cir. I 	he statenients made by Robert Mitchell are 

 

inconsistent with the Bank's 	 rn that Nflitehell F -cc ,  s a rec.! sted the sunflowers and thr.:reb ,t,' 

title to pass. Mitchell's actions and .staternents support a Cairn that his, possession of the 

sunflowers was merely a bailment. This in itself should 1 -)e sufficiatt to deny the f..ank's Motion 

ibr Summary Judw-rient because it con.,.::aittiles a imaterial factual dispute. 

Plaintiffs' Motion is denied,. the court will not be adequately inl.brfned of the facts and legal 

the case, tud cannot make fair, and hilly informed decision on the nlerit,- --„: of the 

case in the Bank's Tvlotion for Summary Judgment At this Juncture, relevant material facts with 

regard to the Bank's purported interests and Plaintiffs' claims against Defendants .remain 

undiscovered. 

litc case at bar is not a simple collection proceeding, despite the Bank's efforts to treat it as 

such. This case involves multiple jurisdictions, multiple parties, and a turd blade of legal issues. 111 

such complex litigation, it is crucial that part icS be a.11wed suffi c i en t ti nle:  to  in vesti gate  and discover 

information relevant to the many legal claims: asserted. Pli:lintiffs have sh ,, -..nen that they are diliLterity 

pursuing discovery under the unique:. cire..1.11rNarices (:)1 the ase . that there are rnateria 



U riot 	to engage in a iShirtg eXpeC 13ecal...c.-e tire them that wouki 

necessary to 	nate then or.....,o.,:jtion to tritepierices rnoffl tor sarTi.fflan' 	arld haxe 

def-r -i-•irt the ',Vink ) - 

the Bank, and because  lilaintifIS have met aP the factors of the Rice  test, pkiiptiters) .motion.irsuant 

to Minn. R. 	P. 5(...,.06 to Refuse or Continue hiterverior's Motion for Surnr.na.3 --y,  ,htclgment 

should be granted, 

Siped this  /2  	day oflviarch. POI 2. 

IARK BRAAr EN 	P ARM FRS 

A ltOrnevs1(:)r 
222 North 4th Street 
13isrmIrc.& ND 58501-4004 
Phone: 701 -2.2 -29 I 
Fax: 7(t 1 	I -5842 

.B.raak.:n 	O•31';'zi.....',72..) 
1.„ind.seyNieuv na (Ll.) (..).3909(.:',4) 

The undersigned herel -.)y acknowledges that costs, disbursements an reasonable attorney and ,,,,s 

fees may be awarded pursuant to Minn, Stat. § 549.211, to the parties aga*nst whom the 'Alegi -A:ions in 

01c First Arm:ided Coot i -ilaMt are asserted. 

•  
tkit h a( 	TI ..0..'.8-3711'..) 
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.N/uNNEsEyLA 

Ct11),_TI\IFYOF 1(..)1.Z..IVIA -Psl 

Don. „Ackerson., Lana Anderson d/b/a  
Northland Farms. Mike Aasem 1: -.).ivici  
1)eslauriers -Jeff Kling, Scott La.zorenho, 
Nathan Neat -never Steven Nerimc.'. -sier., Ron 	) 

-Peiton„ Mitch Prey ... James Routledge Bart 
Savelk.oul.. Mike Schothrieyer, Shrin ,.:::: Sickler.. 	.; 

-David tee .,./CS, Paul From Vy'urier Farms, 
and Kelly Wurgier, 

) 

Plaintiffs ;  

IN II)15'Fjftbj C0111Z -1 -  

NON 

Court File No,: 54-C.:Al- I -.1-112 

/11,141.DA \IT OF 

N1 tette i Feeds, Inc. and Mitchell farms., 

) v, 

American 'Federal Ba.n1:: 

Inter,„, enor. 

STATE OFNORTil DAKOFA 

CCILT -NI-Y OF BURLEIGII 

) 

) 

Braateli, 

 

heir..4 duly s ,„vorn, states and attests as follows: 

. 1 arn an attorney at Baurristark Braaten Law Parthers, 222 North 4th 'Street, Ilistnarck, 

North Dakota and represent Pirtiritiffs in the above captioned matter. 

. 	licensed in Nlinni..:.s( -)L't rae courts and my attorney ID number is 0388.371 



submit this aftiel',:lvit riursu.a.nt tO Minn.. R. LIV P. 	ri.-.sponse to .fltaVeiri01 American 

cral Bank's N1()tion for .,(-:itirturiary Judgment. .1 possess fx:sonal knowledge and am 

competent to address the specific tactual matters related to the Bank's motion under 'Minn. K. 

5606, 

4, This affidavit nresents facts to support Plaintiffs' Motion Pursuant to hI an. R. Civ. P. 	to 

Reluse or (::: . &-iritinue Intervenor American Federal .Bank's ("..Bank") Motion for Surnrpary 

Iudgment.„Plaintiffs request that the court refuse the Bank's il101i011, or in the alter -nal:Ye, 

cx-.)iltinue such rncition until completion of discovery in the case. This request is based on the 

1.1:N.AIVIP:I.It'1S OF DL5c.(1)VERY NOT YU (1.1 .11TIVI :rl..ETE.D. 

5 This affida\/it provides iflustrative; examples of the discovery that has not e.t been 

cotitpkled in the case, but which is likely to lead to rdevtrit. rria.t&-:rial facts that wook.1 

preclude soot ITIary jUdgillent, These examples are not (....,•)i-nt...a-Olensive:  and Pini nh Ltd 

e.:1.n.riot state with certainty at this p.reli.minary stage caned :,.: proper 

uncover. 

6. Plaintiffs have issued interrogatories and requests for rnoduction of documents to 

Defendants but have received only extremely incomplete 	 those related to: 

a, Information -regarding Defendants' partial payments ct failure to pay on their 

resnecti ye contracts with Plaintiffs and .Defendants R:cords in connection with the 

same; 

Information supportive of a bailment claim relatin to representations made to 

Plai.ntiffs by Defendants after the delivery of the su -rif. ,i.r,:vers to Defe.liciants but 



Of t 0 payment, indicating that Plaintiff vre tree to recover sui..;:h suarlo\yers 

they,  ‘,,vished; 

c, .11.11,;-)rmation iga Jinxf ...)efentiant Mitchell 1. 1 ds, Inc. 's financial statu s  and 

R.obert .1\litcheir s repi - c:sentations to Plaintiffs T .  a.rd i ng the same; 

d, I•fb•ma•io• ri.-.T.a.rding Robert Mitchell's interest in, relationship vvith, and 

business activities in his.r uh.ipJc corporations and other unidentified 

inchidirig 	limited to. i'vlitehell 	{S, 	N. Mitchell Farms, Inc.. and 

Land, 

ItifOrrnanon rcnardtiw persons authorized to art on behalf of 1.Jefendants in 

:,::Taering into co F1 U 15 . deliv ,LTing grain,. selling grain ;  buying grain or coriductinp, 

any othe.r business  acfl;: on behal of 1.tef(fmdants; 

Information 	athe fa.cilities utilized b .,/ .Defi.:nthnit'.:--i to deli's,r store buy, 

or sell Strfill WerS 1.1.1:11.1er contract with PlaintifLu 

P. Information revardini,t the oratio -rt of any of the -facilities owned or -utilized by 

Defendants in their busiiftess aCttvjtj 

h. 
IntOrrnati(n regardi.M?, Defendants' position and defenses with re2ard to their 

failure to perform under .their respective contracts with Plaintiffs; 

P. 1.)eposition of ke:,,f witnesses iricluding Robert .Mitchell and other employees or 

t-werils of 1..)efendants.. 

7. Plaintiffs have sent a detailed letter to -1.)elendarits explaining why .De -fenciants are 

required to produce the docurnents and information to which Defenda.nts objected 
Or 

P Llint ,,If' counsel has also cc -,ritac tee! Defendants' counsel by 

phone ;  and -thus fir counsel 16r the parties 1;:t ..,<.;e not been able to resolve the 

sirnpfy (lid not 



dl:a.,/ety isputc' an it appears to Plaintiff's' co:lased that a rn,..ition t o  compel will bw. 

required to resolve tile dispute. 

l'itautilIs have issued discovery to the Bank. but have not received an ver in the form of 

drent ent requests,. interrc.igwories depositioils, and ( -Aber disci.)ve. inquiries rel.21.ted tt), 

ainori ,!:  other thins: 

a. Infbrrnation regarding the Bank's purported interest in the :::".trificywers in 

possession of Defendants, the specific facts supporting its purported interest, and 

detaiIs on what it believes constitutes a default under its contracts with 

.1.1-)c.:fendarits; 

ft Information regarding the e circumstances of the loan and rVire of loan entered ito, 

1Arid inc. Defendant 'Mithell Feeds and the Bank, whether a :firstiime. 

loan Or refinancing: 

Infortrultion .regarding a purported default on a loan or rains by Dt::q - e.ridant 

Mitchell Feeds with the flank; 

d. Information ..regarding, B„ilvi Land, Inc,, includinv its assets, business activities, 

and its relationship with Defendants Mitche . 1rd,s and 	Farms; 

lati.-)rination fegardinv, the distribution of the loan to I.UM 1. and. Inc, and 

Deftutlant Mitchell Feeds and whether there was adequate value received in 

exchange for a pledge of the assets of each company as collateral; 

Infonnation re.:::. :a,rding the transfer of and use of the proceeds t::f the loan by 
- • • 

Defimdarit Mitchell Feeds and/or any other compa ni es  {..Si entitie s;  

in formation rearding, the types and value of al collateral wh i cli alle2edly secures 

the Bank's loan, 



InfOrrnation renai ding i -tr/ other attempts by the Ba.nk to collect assets rif 

1....)efendants‘ Or IIJIM Land, iric that wen': pttri.)ortiNily pled ,e,ed as collateraL, 

c. infornmtion rel-:!t -irdir4i! other loans or security interests allegedly held by the Bank 

and c.'lltered into by 1:"..)efendants and/or BIM Land, Inc.; 

d. Information regarding the Ban .Ls knowledge of Defendants' insolvent stat us an d 

k.rwiwledt", e of .Plaintiffs' claims against Defendants at the dine of loan; 

9, The disc ,...yvery of ate types of infOlfriation I 	aa 	ould prOdUCC eVidence necessary 

to determine 	ho is entitled to possession o or the pri -)ceeds from the so e of the 

suillio\xersIn f'., i...)sses,:- -..at-rn of Defendants.. 	intbrmation will also provide inst -ruct( 

rep:iirding1.) ,..1{ -:1 --idarits' and Robert 	liability on the contracts with Plaint

Thaintn 	s to the sunflowers delivered to 1.1)efei -idants but not paid for,. 

ihe SU11110 -s,VerS as 0.)1 ateral, 1.)efendant:::;' representations to Plaintiffs 

reg.arding their rights to the sunflowen. -; in possession of .Delenda.nts, and the validity. of 

theit oI trported iiiterestin .Defeni -.Linis' ;:-.1ssets., Much of this discovery is direct 

related to pYo\-1 :i1-3)! Plaintiffs' theories 	tb respect to a potential .fraudulent 

as well as Ina-v./erior's failure to marshal assets pursuant to North Dakota law, These are 

all 'actors that . ,̀.. -iffettt the determination of who is entitled to the possession or proceeds of 

the sunliosa ers ifl possession of Defendants, Further, the types of information lisled 

above will produce evidence that is necessary to determine the proper choice of Paw and 

on for deterrrainini2, the rights of the parties in the case. 

10.. Attached hereto as :Exhibit A is a true and correct copy of the interrog.atories and requests 

Jim -production of documents served by ii S Mail upon American Federal Bank on March 
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Atta ,....hcii 'hereto as Exhibit B is a true and correct cup' of tile Affidavit 0 Stisan 

Richter, a docurrif„nit submitted by the \forth -Dakota Public '..--.;ervice. (....'orrunissif. -yri in the 

North Dakota insolvency action which parallels the case at bar, 

11, Attache(' hereto as Exhibit C are true and correct copies of a sampling ot -  receipts from 

}1 emil the 

3„ ,',,,ttacheci hereto as Exhibit D are true and correct copies of a :::arripling ot t ie relevant. 

contracts executed by Plaintifs, 

Id. Attached hereto as Exhibit E are. true and cOriect copies of Plaintiffs'A--.1aimants' Motion 

1Or Declaratory judgment and the -Memorandum in Support of Notion filed in the parallel 

North Dakota insolvency proceeding in the Em leigh County -11-k.:;trict Court, State of 

North Dakota, Civil No, 08-11-01-00917, 

, 	 ^ -•••-• 

kSizTrick bru alA,..11 ,- -- 
OF NOR]'!  1 DAKOTA 

COI.Th4l.'Y 01- BURI.I .“141 

On this. 	 day of March, 2012., 1.):: - .fore. me pers::::ina 	appeared Derrick Braaten, known 
to Me 1.0 be the same person who is described in and ,,,vho t: .x.ecuted the within document, and 
acknowledged to tee that he executed the seine. 

--- 

DEBBIE. L. KLLER 
Notwy Public 

Sot e of North Dakota 
My Commksion. 



(1:71',--,:"1111:11'3.111:: OF  SERV,J.(1-':' 

1 hereby certify that a true and c.A,-)rrect copy of the fureguing 

* NOTIC.E OF MaTION AND MOTION PURSUANT TO MINN, It. (IV. P. 56,06 
10 RE EU SE OR CON FINITE N T ERVEN OR S M OTO FOR SU M 
..ttmGmENT 

• Pl.A1NTITTS' RESPONSE TO INTERVENOR AMERICAN FEDERAL BANK'S 
( ...1)71 .. N FOR R T EAT..., SUMMARY ,11.. .D MEN T AND M 0 RAN D U -17VI IN 

SUPPORT 0.F PE.,'XI.NTIFFS" M011ON PURSUANT TO MINNESOTA RULE OF 
CIVIL PROCEI)URE 56.06 

• A.EF1 D A. V T oF UERRI Ch. BRA A T.T1',N (w 	Exhibits) 

4 r 017 14)1'2 filed 	tax with the_ coun 'a d 	the 

1:)avid 	Joh.ilson 
Tvlichi.A 

51 13oad ,,...:3,.y, 
• 2 I 

arg.o, 	.58108-2 .18') 

.. 
/.1.:NANI.Ffsit 
310) S(.)lith 	 Suite 2 0(...) 

• 34 
Ci 'rand FoTk 	Ill.) 	1i I 

• • ....... 



STATE OF MINNESOTA 
	

IN DISTRICT COURT 

COUNTY OF NORMAN 
	

NINTH JUDICIAL DISTRICT 

Court File No.: 54-CV1 1112 

Don .Ackerson, Lana Anderson dthiai 	) 
Northland Farms, Mike Aasen, David 	) 
Deslauriers, Jeff Kling, Scott Lazorenko, 	) 

Nathan Neameyer, Steven Neameyer, Ron 
Pelton, Mitch Preskey, James Routledge, Bart. ) 
Savelkoul, Mike Schollmeyer, -Shane Sicklier, 	) 
David Steeves, Paul Trout, Wurgler Farms, 	) 
and Kelly Wurgler, 	 ) 

) 
Plainti tTs, 	 ) 

) 	PLAINTIFFS REQUEST FOR 
VS, 	 ) PRODUCTION OF DOCUMENTS TO 

) INTERVENOR AMERICAN FEDERAL 
Mitchell Feeds, Inc. and Mitchell Farms, Inc., ) 	 BANK 

) 
Defendants, 	 ) 

V. 

American Federal Bank, 

Intervenor. 

TO: Intervenor American Federal Bank and its attorney Tracy A. Kennedy, 3100 South 
Columbia Road, Suite 200, P,O. Box 13417, Grand Forks, .ND 58208-8111. 

PLEASE TAKE NOTICE that the above named Plaintiffs request that you produce for 

inspection and copying the following documents within 30 days after the date of smice. 

Documents should he made available at the offices of Baumstark Braaten Law Partners by April 

1, 2012 at 10:00 a,m, or copies of said documents may be forwarded to Plaintiffs' attorneys, If 

) 

EXHIBIT objection is made, please state the reason fir the objection. 



INSTRUCTIONS 

	

, 	The relevant beginning time period of these requests is from the time any business 

relationship developed between American Federal Bank and, whether individually or in 

combination, one of the following: Robert Mitchell, Mitchell Feeds, Inc„ Mitchell Farms, Inc., 

EUM Land, Inc,, and/or any business, corporation, or entity owned in part or whole by any of the 

foregoing persons or entities, The relevant time period shall extend from the beginning time 

period through and including the present, unless otherwise stated in a particular request for 

production, and shall include all Documents which relate or refer to this period even though 

prepared before or subsequent to that period, 

These Requests for Production of Documents are deemed to be continuing in nature and 

should you, your counsel, or anyone representing your interest become aware of, or acquire, any 

additional knowledge which affects the accuracy or completeness of any answers herein, or 

which relates to the matters into which these Interrogatories inquire, it is hereby demanded that 

such knowledge be immediately transferred to the undersigned attorney by way of supplemental 

answers to the flail extent required by Minnesota Rules of Civil Procodure, 

	

3, 	In answering these Requests for Production of Documents, you are required to furnish all 

information that is available to you or subject to reasonable inquiry by you, including 

information in the possession of you, your attorney, accountants, advisors, or other persons 

directly or indirectly employed by, or connected with you or your attorney, and anyone else 

otherwise subject to your control, 

	

4. 	If you object to any Requests for Production of Documents on grounds of privilege, 



provide for each document withheld on such grounds: 

a. the name of the author and each addressee and the person(s) who, on the face of the 

document, was (were) sent a copy; 

b. a general description, including date of creation, and summary of the document 

sufficient to sustain your claim of privilege; and 

c, the nature and basis for the privilege claimed to be applicable. 

5, 	Each Request for Production of Documents as well as these Instructions) may contain 

one or more terms that are defined below. You should construe each defined term according to 

the meaning of that word as set forth below. All other words should be construed consistent with 

customary usage given the context in which the words appear such that, in each instance, you 

should construe any word to bring that word within the scope of the discovery request in which it 

appears. Consistent with the above, the singular usage of a word shall be considered to include 

within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to 

include within its meaning the masculine, and vice versa. 

DEHNITIONS 

When used herein, the following terms and phrases shall be understood to have the 

following meanings: 

I. "Advances" means any bank advance or extension of money to any Debtors during the 

relevant time period, 

2. "Bank," "You," and "Your" means the American Federal Bank and each of its affiliates, 

attorneys, accountants, divisions, subdivisions, predecessors, directors or members, 

officers, employees, agents, representatives and all persons acting or purporting to act on 

3 



its behalf 

3. "Communication" or "Communications" means any verbal, written and/or electronic 

means of conversation or other statement from one person to another, including, hut not 

limited to, any interview, conference, meeting or telephone conversation. 

4, "Debtors" means Robert Mitchell, Mitchell Feeds, Inc„ Mitchell Farms, lnc, 13,1M Land, 

me,, any business, corporation, or entity owned in whole or in part by the previously 

mentioned Persons and/or entities, and any of the foregoing persons' or entities' officers, 

employees, and authorized agents and representatives, unless otherwise specified within 

the Interrogatory. 

"Defendants" means Mitchell Feeds, Inc. and Mitchell Farms, Inc, and any of its 

officers, employees and authorized agents and representatives, unless otherwise specified. 

6, "Document -  and "documentation" means any writing or recording as defined in Rule 

1001 of the Minnesota Rules of Evidence, including, but not limited to, the original and 

any identical or non-identical copy or draft or revision thereof, regardless of origin or 

location, of any writing or record of any type or description, including, but not limited to: 

the original and any copy, of any book, pamphlet, periodical, letter, memorandum, 

telegram, report, study, handwritten or other note, working paper, chart, paper graph, 

index, tape, disc, data sheet or data processing card, correspondence, table, analysis, 

schedule, diary, message (including, but not limited to, reports of electronic mail or 

telephone conversations or conferences), magazine, booklet, circular, bulletin, 

instruction, minutes, purchase order, bill of lading, bid tabulation, memorandum of 

agreement, assignment, license, hook of account, order, invoice, statement, bill 

(including, but not limited to telephone hills), check, voucher, notebook, film, 

4 



photograph, photograph negative, phone record, tape recording, wire recording, 

phonorecord, transcript or recordings, drawing, catalog, brochure, or any other data 

compilations in any format. (including computer hard drives, discs, diskettes, compact 

disk, digital tiles, any other storage and retrieval media and the like) from which 

information can be obtained, printed, transcribed, punched, taped or filed; graphic matter, 

however produced or reproduced, to which the responding pan) ,  has or has had access; 

and any record or notes of other communications (including interoffice,  intra-office 

communications, electronic memoranda, voicemail messages and all other oral 

communications) and specifically including Electronically Stored Information ("ESI"), 

All sources are intended to be encompassed, including, but not limited to, the Bank and 

any other person, firm or corporation or governmental entity which has communicated 

with the Bank on the subject matter included in the requests below. 

7. "ESI" means any electronically stored information-including writings, drawings, graphs, 

charts, photographs, Documents, sound recordings, images, and other data or data 

compilations stored in any medium from which information can be obtained either 

directly or, if necessary, after translation by the responding party into a reasonably usable 

form as defined in Rules 26 and 34 of the Minnesota Rules of Civil Procedure and Rule 

1001 of the Minnesota Rules of Evidence, 

"Loan" or "loans" means any loans, indebtedness, revolving loan and/or credit 

transactions, extensions of credit, credit facilities, financing agreements, mortgage(s), and 

secured/unsecured lending transactions, by and between the an and Debtors or any 

businesses, corporations, or entities owned wholly or in pant by Debtors. 

9, "Person" means, without limitation, any natural person, corporation, partnership, limited 

5 



partnership, limited liability corporation, limited liability partnership, company, sole 

proprietorship, association, institute, joint venture, trust, association, organization, firm, 

business, or other entity, irrespective of whether privately or publicly owned or 

controlled, for profit or not for profit, or partially or fully government-controlled. 

10. "Possession, custody, or control means actual and constructive possession, custody or 

control. A document that is not in a person's immediate physical possession, but which 

that person has a right to compel production from a third person (including attorneys 

possessing non-privileged materials), or that is otherwise subject to the control of the 

person in question, is within that person's "possession, custody or control," 

11,"Relating to" or "relate to" means, without limitation, regarding, concerning, 

constituting, discussing, describing, summarizing, evidencing, listing, reflecting, referring 

to, pertaining to, relevant to, alluding to, mentioning, explaining, showing, describing, 

studying, embodying, pertaining to, constituting, comprising, responding to, connected 

with, associated with, commenting on, demonstrating, tending to prove, disprove or 

explain, or having any logical or factual connection whatsoever with the subject matter in 

question, 

12,"Relevant time period": The relevant beginning time period of these requests is from the 

time any business relationship developed between American Federal Bank and, whether 

individually or in combination, one of the following: Robert Mitchell, Mitchell Feeds, 

Inc., Mitchell Farms, Inc., BJM Land, Inc., and/or any business, corporation, or entity 

owned in part or whole by any of the foregoing persons or entities. The relevant time 

period shall extend from the beginning time period through and including the present, 

unless otherwise stated in a particular request for production, and shall include all 

6 



Documents which relate or refer to this period even though prepared before or subsequent 

to that period. 

13, "Representative" means any person that could possibly be construed by a third party as 

acting on behalf of or speaking or acting for Intervenor, or relaying information on behalf 

of Intervenor, even if Intervenor would dispute an agency relationship. 

14.-Support" and "supporting" mean tending to prove, to substantiate or to document. 

15. "Transfer" or "Transfers" means any bank transfers or other distribution of proceeds or 

monies related to any Loans during the relevant time period. 

RE UESTS FOR OF DOCUMENTS. ENTS 

REQUEST FOR PRODUCTION NO. 1: Produce copies of any and all Documents relating to 

any Loans during the relevant time period, including, but not limited to, promissory notes, 

guarantees, loan agreements, mortgage(s) and/or mortgage modification agreements, cross-

collateralization agreements, security agreements, loan instruments, subordination and/or 

assignment agreements, Small Business Association guarantees, communications, letters, 

correspondence, e-mails, facsimiles and any attachments thereto and internal memoranda related 

thereto, together with any other hard copy or ESI of any kind between You and any or all  

Debtors. 

REQUEST FOR PRODUCTION NO 2: Produce copies of any and all Documents, books 

and records relating to (1) the decision to make each of the Loans; (ii) the decision to structure 

the Loans; (iii) any other loan structure considered by the Bank in connection therewith, 

including, but not limited to, loan committee notes, minutes of loan committee meetings, minutes 

of board director andior officer meetings, underwriting summaries or worksheets, loan and 

underwriting files, loan approvals and all notes, resolutions, correspondence, communications, c- 

7 



mails, letters, memoranda, computer generated data and any other hard copy or ES1 of any kind, 

REQUEST FOR PRODUCTION NO„ 3: Produce copies of any and all Documents relating to 

any and all monies or property of any kind, including without limitation, any Transfers, paid or 

transferred to the an by, for the benefit andior on behalf of, any of the Debtors from any 

source whatsoever, in connection with the Loans for relevant time period, including, but not 

limited to, Documents relating to the identity of the party making the transfer, the amount of the 

Transfer and/or the source of the Transfer% 

REQUEST FOR PRODUCTION Na 4: Copies of any and all Documents relating to any 

Advances for the relevant time period, including, but not limited to, loan account statements, 

banking statements, escrow account statements, canceled checks, trust andior escrow account 

checks, drafts, cash receipts, deposit slips, wire transfer confirmation statements, computer 

generated data, and/or any other hard copy or ESI of any kind, 

REQUEST FOR PRODUCTION NO 5: Produce copies of any and all Documents, 

including, but not limited to, policy and procedures manuals and handbooks, loan committee 

notes and reports, correspondence, communications, e-mails, EST, letters, memoranda, reports, 

internal memorandum, loan officer manuals and handbook, employee manuals and handbooks, 

procedural guidelines and rule books, and any other written communications prepared, 

transmitted and published by the Bank relating to (i) the qualifications, criteria and requirements 

of approving and underwriting the Loans; (ii) the servicing, administration, collection and 

application of any payments made by, for the benefit andior on behalf of, any of the Debtors with 

respect to the Loans; (iii) the servicing, administration, collection and application of any 

payments made by, for the benefit and/or on behalf of any of the Debtors with respect to any 

delinquent/defaulted loan accounts in respect of the Loans; (i ) the recovery and liquidation of 
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any asset pledged as collateral by any of the Debtors to the Bank in connection with the Loans; 

and (v) releasing, discharging and satisfying indebtedness due and owing the Bank by each of the 

Debtors in connection with any current, delinquent and/or defaulted loan accounts under the 

Loans for the four (4) prior to the Petition Date. 

REQUEST FOR PRODUCTION NO. 6: Copies of any and all Documents submitted to the 

Bank by any of the Debtors relating to the Loans, including, without limitations, loan 

applications, offering memoranda, financial statements, tax returns and similar documents. 

REQUEST FOR PRODUCTION NO. 7: Copies of all Documents obtained by the Bank from 

third parties other than any of the Debtors in connection with any underwriting, investigation or 

due diligence performed by the Bank in connection with the decision to make/approve the Loans. 

REQUEST FOR PRODUCTION NO. 8: Any and all Documents created by the Bank or 

received by the an alter the Loans were made to the Debtors relating to any of the Debtors, 

including any suspicious activity reports or similar reports prepared and/or filed by the Bank 

with any governmental or regulatory agency. 

REQUEST FOR PRODUCTION NO, 9: Unless otherwise included in previous Requests any 

and all Documents contained in the Bank's loan files relating to each of the Loans. 

REQUEST FOR PRODUCTION NO. 10: Produce all correspondence and communications, 

including but not limited to letters and emails, between you and Robert Mitchell, you and 

Jacqueline Mitchell, you and Debtors, and you and any business, corporations, or entities owned 

entirely or in part by Robert Mitchell and/or Debtors. 

REQUEST FOR PRODUCTION NO. II: Produce any and all documentation relating to the 

types and value of all collateral which allegedly secures the Loans. 

REQUEST FOR PRODUCTION NO. 12: Produce any and all Documents referencing 

9 



y: Ostrich l3raat n (0188172) 

Debtors' insolvency and/or the Bank's knowledge of such insolvency, 

REQUEST FOR PRODUCTION NO. 13: Produce all scale tickets, assembly sheets, 

itemizations, settlement sheets, inspection reports, checks, check stubs, bills of lading, and an 

and all other Documents related to the inspection, quality testing, transportation and sale of the 

Sunflower inventory, including any and all Documents received from Frandsen Bank. & Trust of 

Ada, MN. 

REQUEST FOR PRODUCTION NO. 14: Produce all Documents related to any 

communications between You and any persons or entities to whom the Sunflower Inventory was 

sold, 

REQUEST FOR PRODUCTION NO 15: Produce all Documents related to any 

communications, including but not limited to documentation of actual communications such as 

letters and emails, between You and Frandsen Bank & Trust of Ada, MN. 

REQUEST FOR PRODUCTION . NO. 16: Produce all Documents related to communications 

between You and Debtors. 

REQUEST FOR PRODUCTION NO, 17: Produce all exhibits you intend to use at trial. 

Dated this I 	day of March, 2012. 

B. ro STARK BRAATEN LAW PARTNERS 
A itorrwys Ibr Plaintiffs 
222 North 4th Street 
Bismarck, Ni) 58501-4004 
Phone: 701-221-2911 
Fax: 701-221.-5842 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing PLAINTIFFS' REQUEST 
FOR PRODUCTION OF DOCUMENTS TO INTERVENOR AMERICAN FEDERAL 
BANK WaS on March 1, 2012 uniilcd to the following: 

Tracy A. Kennedy 
ZIMNEY FOSTER P.C. 
3100 out Columbia Road, Suite 200 
RO. Box 13417 
Grand Forks, ND 58208-3417 

David L. johnson 
Michael 'a McNair 
MeNAIR, LARSON, CARLSON, LTD. 

I Broadway, Suite 600 
P.O. Box 2189 
Fargo, ND 58 I 08-2 / 89 

/ 

DertiaBraaten 
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STATE OF MINNESOTA. 	 IN DISTRICT COURT 

COUNTY OF NORMAN 
	

NINTH JUDICIAL DISTRICT 

Court File No 54-C1/-11-112 

Don Ackerson, Lana Anderson dib/a/ 	) 
Northland Farms, Mike Aasen, David 	) 
Deslauriers, Jeff Kling, Scott Lazorenko, 
Nathan Nea.meyer, Steven Nearneyer„ on ) 
Pelton, Mitch Preskey, James Routledge, Bart ) 
Savelkoul, Mike Schollmeyer, Shane Sickler, ) 
David Sleeves, Paul Trout, Wurgler Farms, 	) 
and Kelly Wurgler, 	 ) 

) 
Plaintiffs, 	 ) 

) PLAINTIFFS INTERROGATORIES TO 
vs 
	

) INTERVENOR AMERICAN FEDERAL 
) 	 BANK 

Mitchell Feeds, Inc. and Mitchell Farms, Inc., ) 
) 

Defendants, 	 ) 

VS, 

American Federal Bank, 

Intervenor. 

TO: Intervenor American Federal Bank and its attorney Tracy A. Kennedy, 3100 South. 
Columbia Road, Suite 200, P.O. Box 13417, Grand Forks, ND 58208-8111, 

PLEASE TAKE NOTICE that the above named Plaintiffs request that you answer in 

writing and under oath within 30 days of service hereof, the following interrogatories pursuant to 

Rule 33 of the Minnesota Rules of Civil Procedure. If objection is made, please state the reason 

t'br the objection. 



INSTRUCTIONS 

The relevant beginning time period of these interrogatories is from the time any business 

relationship developed between American Federal Bank and, whether individually or in 

combination, one of the following: Robert Mitchell, Mitchell Feeds, Inc., Mitchell 

Farms, Inc., 13JM Land, Inc., and/or any business, corporation, or entity owned in part or 

whole by any of the foregoing persons or entities. The relevant time period shall extend 

from the beginning time period through and including the present, unless otherwise stated 

in a particular request for production, and shall include all Documents which relate or 

refer to this period even though prepared before or subsequent to that period. 

These Interrogatories are deemed to be continuing in nature and should you, your 

counsel, or anyone representing your interest become aware of, or acquire, any additional 

knowledge which affects the accuracy . or completeness of any answers herein, or which 

relates to the matters into which these Interrogatories inquire, it is hereby demanded that 

such knowledge he immediately transferred to the undersigned attorney by way of 

supplemental answers to the full extent required by Minnesota Rules of Civil Procedure. 

In answering these Interrogatories, you are required to furnish all information that is 

available to you or subject to reasonable inquiry by you, including information in the 

possession of you, your attorney, accountants, advisors, or other persons directly or 

indirectly employed by, or connected with you or your attorney, and anyone else 

otherwise subject to your control. 

4. 	In answering the Interrogatories, you are required to answer each. Interrogatory and 

subpart separately, stating the facts, documents, witnesses, communications and other 

information applicable to each such Interrogatory or subpart, 



5, 	Each Interrogatory (as well as these Instructions) may contain one or more terms that are 

defined below. You should construe each defined term according to the meaning of that 

word as set forth below. All other words should be construed consistent with customary 

usage given the context in which the words appear such that, in each instance, you should 

construe any word to bring that word within the scope of the discovery request in which it 

appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall he considered 

to include within its meaning the disjunctive, and vice versa; and the feminine shall he 

considered to include within its meaning the masculine, and vice versa, 

DEFINITIONS 

When used herein, the following terms and phrases shall be understood to have the 

following meanings: 

1 	"Account" shall be meant to include but not be limited to a savings account, a checking 

account, individual account, joint account, partnership account, limited liability 

account, corporate account, trust account, or any other type of account related to any 

and all services American Federal Bank provides. 

2. 	"Bank", "You" and "Your" means the American Federal Bank and each of its affiliates, 

attorneys, accountants, divisions, subdivisions, predecessors, directors or members, 

officers, employees, agents, representatives and all persons action or purporting to act 

on its behalf. 

3, 	"Debtors" means Robert Mitchell, Mitchell Feeds, Inc., Mitchell Farms, Inc-, BIM Land, 

Inc., any business, corporation, or entity owned in whole or in part by the previously 

mentioned Persons andior entities, and any of the foregoing persons' or entities' 
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officers, employees, and authorized agents and representatives, unless otherwise 

specified within the Interrogatory. 

	

4. 	"Describe" or "state" means to provide a comprehensive, complete, accurate, and detailed 

description, enumeration, explanation, or listing of the matter inquired of 

5. "Entity," "Entities," or "Person" means any natural person, corporation, partnership, 

company, sole proprietorship, association, institute, joint venture, trust, firm, 

business, or other entity, irrespective of whether privately or publicly owned or 

controlled, for profit or not for profit, or partially or Pally government-controlled, 

	

6. 	Identify" or Identity" means: 

a. When used in reference to a natural person, to sate: 

1, that person's full name and present or last known address; and 

2, present or last known position, title and employer or business affiliation, 

b. When used in reference to a business entity, to state; 

1. the entity's name and address; 

2, it's principal place of business; and 

3. the legal nature of the entity (i.e. corporation). 

c. When used in reference to a document, to sate: 

1. the document's date; 

2, its author; 

3, its addressee; 

4, its type; and 

5, its present custodian. 

7. "Infomiation" or "knowledge": means any facts, knowledge, data, beliefs, or opinions, 
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however obtained, 

S. "Loan" or "loans" means any loans, indebtedness, revolving loan and/or credit 

transactions, extensions of credit, credit facilities, financing agreements, 

mortgages, and secured/unsecured lending transactions, by and between the Bank 

and Defendant and/or any of the Debtors or any businesses, corporations, or 

entities owned wholly or in part by the Defendant and/or any Debtors. 

9, "Possession" or "control" means actual and constructive possession, custody or control. 

A document that is not in a person's immediate physical possession, but which 

that person has a right to compel production from a third person (including 

attorneys possession non-privileged materials), or that is otherwise subject to the 

control of the person in question, is within that person's -possession, custody or 

control." 

10."Relevant time period": The relevant beginning time period of these requests is from the 

time any business relationship developed between American Federal Bank and, 

whether individually or in combination, one of the following: Robert Mitchell, 

Mitchell Feeds, Inc., Mitchell Farms, Inc., RIM Land, Inc., and/or any business, 

corporation, or entity owned in part or whole by any of the foregoing persons or 

entities. The relevant time period shall extend from the beginning time period 

through and including the present, unless otherwise stated in a particular request 

for production, and shall include all Documents which relate or refer to this period 

even though prepared before or subsequent to that period, 

11."Representative" means any person that could possibly be construed by a third party as 

acting on behalf of or speaking or acting for American Federal Bank or relaying 
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information on behalf of American Federal Bank, even if American Federal Bank 

would dispute an agency relationship,, 

12. "Sunflower Inventory" means all sunflowers held by Defendants in this matter which 

were ordered to be sold pursuant to the Order to Sell Sunflower Inventory issued 

by the Norman County District Court and dated September 27, 2011 

INTERROGATORIES 

INTERROGATORY NO. 1: Identify all persons who answered or assisted in 

answering these interrogatories. 

INTERROGA't OR NO. 2: Identify all persons who you know to have discoverable 

knowledge or information regarding the claims in this lawsuit and summarize each individual's 

knowledge or information, 

INTERROGATORY NO 3 Identify all witnesses you intend to call at trial, 

INTERROGATORY NO. 4: Identify all Debtors who have or have had an Account or 

Loan with You at any time during the relevant time period, 

INTERROGATORY NO. 5: Identify any an.d al/ Loans given by You to any of the 

Debtors in the past ten years, including, but not limited to, promissory notes, guarantees, Small 

Business Association guarantees, loan agreements, mortgage(s) and/or mortgage modification 

agreements, cross-collateralization agreements, security agreements, loan instruments, 

subordination and/or assignment agreements granted by You to Debtors. For each and every 

Loan identified, state: 

a, the amount of each Loan; 

b. to whom each Loan was issued; 

c, the date each Loan was issued; 
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d. the outstanding amount on each Loan; 

e, if there were joint debtors, the amount of the Loan distributed to each 

debtor; 

f, if the loan was closed, the date the Loan was closed; 

g. the original collateral offered which secured the loan; 

h. whether there has been additional collateral securing each Loan and value 

of such collateral; and 

i. to whom any funds advanced pursuant to the Loan were transferred, 

including to what account any funds advanced were transferred. 

INTERROGATORY NO. 6: identify all collate,ral now to You as referenced in 

Paragraph 25 of Your Complaint in Intervention. 

INTERROGATORY  'NO, 7:  Describe all attempts and efforts made by You to collect 

or liquidate collateral securing the Promissory Note attached as Exhibit A to Your Complaint in 

intervention, other than the Sunflower Inventory. 

INTERROGATORY NO, 8: Describe all attempts You have made to marshal assets 

other than the Sunflower Inventory, 

INTERROGATORY  NO.  9: Identify the date of default as referenced in Paragraph 28 

of Your Complaint in intervention, and describe all instances or actions of Debtors which you 

claim constitute a default under the promissory note and security agreement attached as Exhibits 

A and B to Your Complaint in Intervention. 

INTERROGATORY N0,10:  With respect to the promissory note and security 

agreement attached as Exhibits A. and B to Your Complaint in intervention, state the following: 

a, to whom or to what entity (e.g. WM Land, Inc., Mitchell Feeds, etc.) the 
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loan proceeds were distributed, and in what amount; 

b. the purpose of the loan with respect to each entity/person receiving the 

loan; 

c. the collateral for the above-referenced promissory note and security 

agreement known to You at the time of the initial distribution of the loan, 

INTERROGATORY Na 11: State the date that You first became aware that Plaintiffs 

claimed a right and interest to the sunflower inventory of Defendants as well as non-Defendant 

WM Land, Inc., and describe the manner in which you learned of Plaintiffs' claimed interests, 

INTERROGATORY NO 12: For all sunflower inventory marketed under the orders of 

the Norman County District Court in this matter, dated September 27, 2011 and February 23, 

2012, identify all persons or entities to which any sunflowers were sold, the price paid for the 

sunflowers, and describe any discounts due to the quality or the sunflowers, 

INTERROGATORY NO 13 Describe all efforts taken by You to market the 

Sunflower inventory, identify all entities or persons consulted in marketing or attempting to 

market the Sunflower Inventory, all entities you contacted related to a potential sale of the 

Sunflower Inventory, and describe all communications between you and any potential or actual 

buyers of the sunflowers, 

INTERROGATORY Na 14:  Identify each communication you had with Debtors and 

include the following: 

a. State the type of communication, e.g,, personal, telephone, email, other 

correspondence; 

b. State the date of the communication; 

c. Identify each person who participated in or was present at each communication; 
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d. State the purpose of the communication and summarize the content of the 

communication; and 

e. Identify each document, ifany, related to the communication. 

Dated this 	 a of March, 2012, 

BAU.MSTARK BRAATEN LAW PARTNERS 
itornoys fin. Nairn:iffy 

222 North 4th Street 
Bismarck, ND • 58501.-4004 
Phone: 701-221-2911 
Fax: 701-221-5842 

By: -Derrick Braden (0) 	/2) 
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CERTIFICATE OF SERVICE 

1 hereby certify that a true and correct copy of the foregoing PLAINTIFFS' 

INTERROGATORIES To INTERVENOR AMERICAN FEDERAL BANK was on March 

2012, mailed to the .following: 

Tracy A. Kennedy 
ZIMNEY FOSTER P.C. 
3100 South Columbia Road, Suite 200 
P,O, Box 13417 
Grand Forks, ND 58208-3417 

David L. Johnson 
Michael Ii McNair 
McNAIR, LARSON, CARLSON, LTD. 

1 Broadway, Suite 600 
P_O, Box 2189 
Fargo, ND 58108-2189 

./4"1":„7;:ir 
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STATE OF NORTH DAKOTA 

PUBLIC SERVICE COMMISSION . 

Public Service Commission 
	

Case No. GE-II-103 
Mitchell Feeds, Inc, 
Ex Parts Cease & Desist 

AFFIDAVIT OF SUSAN K RICHTER 

STATE OF NORTH DAKOTA ) 
) as 

COUNTY OF BURLEIGH 	) 

Susan K. Richter, being first duly sworn, deposes and states: 

That she is the Director of the Public - Service Commission's Licensing Division. 

That on February 1, 2011, the Commission received a letter with attachments 

from James Burckhard of Towner, North Dakota, alleging he had not been paid for 

sunflower seeds sold to Mitchell Feeds, Inc. 

That on March 30, 2011, the Commission received a letter with attachments from 

David Steeves of Sherwood, North Dakota, alleging he had not been paid for sunflower 

seeds sold to Mitchell Feeds, Inc, 

That on April 4, 2011 the Commission received a letter with attachments from 

Gene E. Allen, attorney representing David Deslauriers of Sherwood, North Dakota, 

alleging David Desiauriers had not been paid for sunflower seeds sold to Mitchell 

Feeds, Inc. 

That on April 5, 2011, the Commission received letters with -attachments from 

Paul A. Rohde of Halliday, North Dakota, Don Ackerson of Sherwood, North Dakota, 

and Steven Neameyer of Mylo, North Dakota, each alleging he had not been paid for 

sunflower seeds sold to Mitchell Feeds, Inc, 

That during the week of March 28, 2011, the Licensing Division received 

numerous phone calls from additional North Dakota producers, all alleging they had not 

been paid for sunflower seeds sold to Mitchell Feeds, Inc, 

That Mitchell Feeds, Inc, is licensed as a roving grain buyer since October 28, 

2009. As required by North Dakota Century Code § 60-021-08 and North Dakota 

EXHIBIT 

(3 _  

GE - 11 -103 	Filed: 4/61201 I 
Affidavit of Sui.,i.an K Richitn- 



Administrative Code 	 Feeds, Inc, has a $70000 bond on file 

with the Public. Service Commission. 

That Mitchell Feeds, Inc. provided information to the Public Service Commission 

showing a significant amount of grain was received from producers in 2009 and 2010 

for which payment has not been made. 

That the--Licensing Division is preparing and will he asking the Commission to file 

documents with District Court, asking that Mitchell Feeds, Inc. be declared insolvent, the 

Commission be appointed trustee, and the surety be joined as a party to the insolvency 

proceeding. 

That it appears. the and on file with the Public Service. Commission will not be 

sufficient to cover the total amount owed to producers for the sunflower seeds sold to 

Mitchell Feeds, Inc. 

North Dakota Century Code § 60 .-02.1-39 provides the Commission with authority 

to issue a cease and desist order without prior notice against an entity that engages in 

an activity or practice that is contrary to the provisions of Chapter .60-02,1 or . related 

rules. 

Mitchell Feeds, Inc. has violated North Dakota Century Code § 60-02,1-08 (4)(a) 

by failing to faithfully perform the licensee's duties as a roving , grain buyer and . North 

Dakota Century Code § 60-02.1-28 by refusing, neglecting, or being unable upon proper 

demand to make payment for grain purchased or make redelivery. 

Affiant believes that good cause exists requiring ex parte action by the 

Commission because additional sellers of grain may suffer immediate economic loss, 

damage or injury if Mitchell Feeds, Inc. continues purchasing grain as a licensed roving 

grain buyer in North Dakota. 

Affiant requests that the Commission issue an Ex parte Cease and Desist Order 

against Mitchell Feeds, Inc, as authorized by North Dakota Century Code § 60-02.1-39, 

ordering that Mitchell  Feeds, Inc. cease and desist from purchasing grain in North 

Dakota. 
, 5 

Subscribed and sworn to before me this 6 day of April, 2011.. 

ZZA.1,616 

Notary Public 
SHELLY A. SAUSKE 

Notary Pubilc 
Stott of North Dakota 

0Onig,ti441‘ Expires July 22, 2016 . 	. 
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RESULTS: 

Test VVeight 29.0bst:.-,, u 
F(.)rr/ Material 4.5 c.r, 

REMARKS 

UNITED STATES DEPARTMENT OF AGRICULTUR E. 
FEDERA,L. GRAM giSPECTIC,un 	 '- 

US. GRAIN STANDARDS ACT 

SUBMITTED SAMPLE INSPECTION 

OFFICIAL PINK CERTIFICATE  

AN"gteret,i ()NIB. 	 ) 

ORIGINAL 

NR-096.90.98 
NOT t\TEGUITIADLE 

LEVEL OF INSPECTION: 	 ISSUED AT 	 • DATE OFSERVICE: 

Orlginal 	 Fargo. ND.. 	'August 0, 2009 	• 

IDENTIFICATIM 

8195 

NOT OFFICIALLY S PLED 
GRA.DE AND KIND: U . S. NO, 'I Sunflov,ier-  Seed 

aels 	 .0-4 	1), Xfiy 	 fX,XM, 	K..4 	v•A'Xi4 r.r14 Wrcxt Tr 
tt,a, 	mo=4, 	stiersfrwIr$ 

(-XXIV'? rr0-7 	 P.atovE. waUi UUB w: 	fg. 

APPLICANT NANiL Mitchell Fes c. 	. 	 NAME OR SIGNATURE: Darcy R Rasmussen 

ISSUING OFFCEi Not Dakc. -a.a Grain Inspoctior: S.t.-.11*-..e, 

e. A.(3  S12,1.* C.,"&,;r: 6U'aotag 	 cnS 	71 	, *,od ro mit.osoo,stv*****losi CFR s*x 	*04 	 Uø. 	 xdW, 
psg&K, 	ax-miat & wool*,aar,a,o Snr rse, 0.,1"4.04 WS.Ce4:0bekir: U 	 .,Astoe*o*..1 try,igrozW ,recaawt4. 	gwo*,**** 07, t* corafx-*,..* 	:**.**.*0*-,:3 	1*,* 

p40.:•.& 	hapwsion 	 sap. pot kyscr:&-t Tr* ar&t.Vai. OA 	t& 	 matsaatrdt,e& a pas r 9**h mrsovsag.,„ 	 neofvfmd 	,64.-03,1.4 Wrox 	 e 
moret.t.3 	123 k.,t 04300,4 h",,I; 	kl r,* 	 SOY rWrAi44.1 by $4,014,4V 	Oc 	=0,44* 	Ornr,46.  t 	Ufr'. 0,444 Uix 	 U us r..ge, t. 	 rwte, 
1 rawdr,a0t4 s** 	 ao, 	a to, P*403t oo4, Xv VC*,  
wAioeala 	 g=„44,0,...fa _.80,0a1",?,  +4". ..4,41.1 OA,  s,,,,,ft.•••• 4,, ,ivaxIkkosig6 	 ywv,emn, g orzsawnowo 	 frs 	u..1% 	 Srsx 
,e1,4,430Oir*4 	O N 	l r otairge ft.$56 	 *41 1R, 	 090 A04' ;A. 	 0:01.051Met, Me* 	 oo***** ood so* goso.t9 pus,:xxxx./ wake g'.* tVgad4(1.5,0&1 0.0.1  
.40c -akaMd sktroot 4451;4rainottal 	 =MO, Axgfpm 	s^.00,NO OtOr4" Kw, 	 - 	 • ' fimr:oul 	tM p:xsoro mvtrkst,:JN mpo*3 v.s*o,WKA 	tgromnsrtott t 	otti 	ota 	mmt,,,,f 	voo 	M'aOf M.514W 

o st*so.*0',;*k, Ne.vcdk.ep,,c1 	 ;rams. 133 C,4 tt-Ars. pte teexpl.t.epv worn, tradsv to no, *1 	taa 	stro w,  0:01, 0044.1084 ;  *,**1 cope0 fr.ie mist gto: ft=1-wiCKAm",-kt.", - 
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154 -Hwy75 S 
	

218-861-6262 ( Elevator ) 

PO Box 
	 70)-2614125 ( Cell ) 

ilc.sidritrit MN .58047 

PURCHASE CONTRACT NUMBER: Al Fl 014 

Purchase.d Froln!; 
..... 	 _ 

David Steeves 
4690 County Rd 2 
Sherwood ND 58732 

Commodity arid Gnitie 	Nusun Sunflowers Moisture I 0')/01 Test Weight 27 lbs hu  ----- 

DAS 3050 

Qi.iiintity 	 -2-043 Acres Full Production 
,, 

$0,30 fibs Price Protection 

tit s . 	Moisture 2% dockage per 1% Moisture 

Payment Imos: Payments Due 10 days after Delivery & Qradmg 

Per ls-greenient with Farmer 	
.-- 	 Aki&L. 	 

Fall 08 thru Spring 09 

wei ghts to cwieilr 	Destination 

inNriectifm to GoTrit:' . . .. NDGI Grades 

SEE REVERSE SIDE EUR ADDIT/ONAL TERMS AND coNnrrioNs 

to k,sp,......p. ,,,,,, Npe.:Ci,iied 0iD thiii COntrUt k SVbieNt 'so Chew ek. Foal 11 aka Neaiooal Meietion.lmtie fo ....1ni. 
, 	R.eoeip# of Co.:,; c.optm:3; hy the Seilcr, withont ..6•Fival hotio4 to w of objtvii.c.m or erfor within 10 iL;y5 ia an nkfmwk.dgmeth of the:loacfptance ,., of all cond4thm hamt 

PriM 

 41  
il  

41 tiiv' 	 - 	.;17(  r...e yip:LAI-7_ ..... ..,..._. .  .... ..„ 	 Mitchell Freils irtc.,. 
,,,,, 	 ---5..... 

,--.  ....„ 



PURCHASE TERMS 

RIJi..,ES: The Rules of the Association listed on the .faee of this Contract shall govern. All disputes arising out of this transaction, inchaling an' issues 
relating to contract formation, shall be resolved by arbitratim iaecordama - ,,vith the nsles of alW.111.,osociation, The decision and award (let:ermined 

arbitration shall be final and binding upon both parties, Sella .  represents and warrants to Buyer that Seller is a Ml RU 	tas that ierm is usc,d 

Uniform Cotatnercial Code) with respect to the goods sold under this Contract, 

2, QUALITY: Seiler ,,,,,asTanL,i. to It 	that all cOlittritlities aOld and delivered .hereunder will Ii of good, .sound„, Jry tied MERCHANTABEI.::: quality in 

aecontanceS 	e si..xicified gide 1 	ll ot.anply with all applica't,le federal, state, and local laws and reg,ulations and will not be. adulterated 
misbranded within 1:1-ie InC,aning Ot the. Federal 1".00(1, Dfllg and Coi,itneth: Act, nor be a commodity which inns' not, under the no 	is of Section 404 	405 

of the. Act, he intrriduced into intersteJe corrunerct.,. SELLER ALSO .  WARRANTS THAT NO WATER HAS BEEN .A.DDED 'EO THE C.0 1,VO4.0DITI.E.S To 

BE, 	 II 111) HEREJTh1 1)ER., AT ANY '['MI l OR FOR AgY PURPOSE, EXCEPT AS A r A.RR1ER 4JR INSECTIr IDEs AppuTr;D 

MANUFACTURERS RECOMMENDED LEVELS. THIS GUARANTEE MAY BE RELIED UPON BY THE BI.:TY-ER IN THE .RESA.LE OE THESE. 

(20MMODITIES. 

3, WEIGHTS/GRADES TO GOVERN: !..„I nollicial unloaded weights and ade at place of delivery to govern, unless official weiains attil Fades arc 
specified on thc face hereof, 

4, TITLE/RISK OF LOSS: Title and risk of loss shall pass to Boyer only as said Commodities or any part thereof is delivered to and aceepted by luiye-r, and 

then only as to so muck of nod commodities as is so delivered and accepted. Seller warrants that Seller has good and marketable title to the commodities and 

that the commodities will be delivered free and clear of all liens or other encumbrances, 

EXTENSIONS; if Buyer's elevator or other storage facilities at delivery point are for any reason unable to receive said commodities on the delivery date 
or if Seller is unable to make delivery of said commodities ibf any meson on the delivery date, said date may be extended, either orally or in ,,Viitiflg, at 

Buyer's option.. 

6, COINT.R.ACT ADVANCES; if the cash value of this Contract falls below the level of any cash advances received by the Seller, at any Gine during the 
pricing period, the Buyer at its' discretion may request a portion of the advance to be returned. 

7, DEFAIIL`f: Seller agret::S ti pay to Boyer as inininran damages for default in delivery hereunder the diffc,rence between the specified Contraet t and 
It highest market price at the plaac 0i- delivery fr the. same kind and grade of the commodity on the day of defa,dt In addition, Seller shall be stricti -v u 11 

to Buyer for all direct, consequential, incidental and specific damages. and all ousts and Fees incurred by Buyer as a result of Seller's breach of any of Seller's 
replinentations of WI:irranfias 	0' the detltult by SOI  CI in the perform:at= of any of Seller's obligations liereunckr. Acceptaw:e cif any' delivery of 
commodities by Buyer after breach of the provisions of this Contract by Seller Shall not waive any rights or remedies accusing to Buyer as a resii ,, of such 
Fla breach or any subsequent breach. 

8, ALTERATION OF 'TERMS: None of the terms and conditions contained in this Contract may be added to, modified, superseded or otherwise altered 
except with the written consent of an authorized representative of Buyer, 

SUCCESSORS; 1'h.ii3 contract shall inure to the benefit of and be binding upon the parties hereto and their respective heirs, executors, adin ... 
anCC.OSEX ,3 and aSaigrIS. 

QUANTITY; Seller wacrantS that the quantity sold is the bushel quantity specified an the front of the Contract and not the production of any slut:A:lie 
acreage, 

I I;' BUYER IS AN EQUAL OPPORTUNITY EMP.LOYER„ and is a government contractor. Therefore this Contract is subject to the rules and regulations 
imposed upon contractors and itobswitractota pursuant to 41 C.F.R. Chapter .60 and 61. Unless this contract is exempt by regulations issued by the Secretary 
of labor, there is incorporated hereto by reference the following: (a) the Equal Employment. Opportunity clause contained in 41 CFA. Section 60 , 1,4; ih) the 
Affirmative Action clauses contained in 41 C.F,R.. Sections 60-250.5 and 61-250.10 both relating to the employment of Disabled Veterans and Veterans of the 
Vietnam Era; and he the Affirmative Action clause contained in 41 C.F.R. Section 60-741,5 relating to Equal Opportunity for Workers with Disabilirieti. 

12. CONTRACT L 1 	1 N 	1  i expressly reserves the r tu 0 catitie ttie liquidation cif the Condact because of (a) the ii 51 	K.).  Of ib.11,MC 

condi:it:in of the Se..dli:.',r, { . 1:1) au,'. commencement of a case. us du II U,S,C,§§101-151326, (c)tlie appointment of tit -  taking of possessirin by a  
under I I 1.),S.C.§§101. 151326 or by a custodi an before such commencement, (d) any and all other defaults of the terms and conditions specified be iein either 
direaly Or by reference thereof, 

13„ SET-OFF: It is expressiy agreed that this contract is subject to the Buyer's right to set off any mutua l claims or debts against Seller, iruchcdne any 
persons or entities affiliated with Seller, undei or in connection with this Contract or any and all other commodity contracts and forward contracts between the 
parties as provided in II U,S.C4362, 



Micigto tc*Govcrm Destination 

ImLpvrtimi$u 	 NDGI Grades 

(*v FsysxtRO... 	 00* 
By 

' rMitchell Feeds Inc. 
April 5, 2008 

154 liwy 75 S 
PO ROI %Di 
Iicncirm MN -IWA 

505 0  

218-861-6162 EttvAter 
70 I -26 I-4115 COI ) 

PURCHASE CONTRACT NUMBER: AM 037 

Prised From 

r David Deslauriers 
4915 Co Rd 2 
Sherwood ND 58782 

Corfit*D€111),  and Grg*: 	NUM SuralOWen Moisture 10% Test Weight 27 lbs bu 

oo.,stity , 	 750 Acres Full Production I Price Protection 

Prta: 

PrtmiwnifAutmeat S<idc Moisture 2% dockage per 1% Moisture 

rE*yintn1 trrnf: 	 Payments Due 10 days after Delivery & Grading 

Milvery 	 Per Agreement with Farmer 

S4Ipratut PtricA: 	 Fall 08 dim Spring 09 

Refinga rb: 

SEE: REVERSE SIDE FOR ADDITIONAL TERMS AND coNDmoris 
In M 4,4-CtS ff.s4 Apvcifit-4 441-tin 	4-mtmt gRkki•Od th 	& Food: 1)v4m Nagi4$,<.41 AuociAsann Im4sa RAsies. 
R4.t,ip/ an* txn4s441 	WInt, wtho wail rp4644 u> nf s.4:44vis>n vrof nniIhi4 /6 thr 	ticd.,TO;wWprcr 	f th4 t44,-planot nt mns164ra 



PURCHASE TERMS 

RULES The Rules of the Association listed on the fact of this Contract 511411 govem All disputes arisirsg out of th 	amactim, including any issuer., 

relating to Ct:tfltrewt formation, shah be resolved by arbitration amordterine with the rui ,n gistsch Association. The deelsion itt.d award deicrrnihmi by silch 

uhitratinh shah. he final and. binding upon both parties. Seller represents and warranta to Blow that Seiler is A MERCHANT (as that term is used in the. 

uDiform  Cord code) with respect u> the goods sold under this Contract, 

2. QUALITY: Seller warrants to Buyer that all rximnitydities sold arid delivered hereunder will be of good, sound, dry and MERCHANTABLE: quality in 
accordance with the specified rade and will cmply with all applicable Wend, nate, and himi taws and ftguiatiods and will not be adulterated or 

misbranded within Inc 'mewling of the Fedent Food, Drug and Cosmetic Act, not he a ernurnodity whirl rosy not artda the provisions of Section 404 or 405 
of die Act, he irstrodoeed intu interstate commerce. SELLER Al SO WARRANTS THAT NO WATER HAS BEEN ADDED TO THE COMMODITtES 'rt) 

BE DELIVERED HEREUNDER. AT ANY TIME OR FOR ANY PURPOSE, EXCEPT AS A CARRIER FOR INSECTICIDES APPLIED AT 
slANUFACTiiRERS RECOMMENDED LEVELS, THIS GUARANTEE MAY RE RELIED UPON BY THE BUYER IN 'fIlE RESALE 01' THESE 
COMMODEIlliS, 

3, WEIGHTS/'GRADES TO GOVERN: Unofficial unloaded weights and grades at place of delivery to govern, unless official weights and grades are 

specified on the face hereof, 

4. TrFLUMSK 01 OSS; Title and risk of loss shall pass to Buyer emiy as said ontrunoditiea or any part reod it/ delivered to and accepted by Buyer, and 
dien only as to ao much of said CA:Fr immiitim as is so deli seed and accepted, Seller warrants that Seiler has good and rinu -ketable one to the comirwAities and 

dm the commodities will be delivered fret and clear of all liens of other encurnbrattoes, 

EXTENSIONS: if Boyar';,,; elevator or other storage fat-Alt/as at delivery point are for any reason unable to weive said commodities on the delivery doe 
or if Seller is unable, to make delivery of said commodities for soy mum on the delivery date, said data may be extended, either orally or in writing, at 
Elayer's option. 

6, CONTRACT .  ADVANCES: if the cash value of this Contract falls below the level of any cub advances received by the Seiler, at any time during the 

pricing period, the Ftnyer at 	discretion rosy request a portion of the advance to be returned. 

1. DEFAULT: Seiler agrees to pay to Buyer as minimum damages for &fault in delivery hereunder the difference between the specified Contract pride ar id 
*highest market price at the place of delivery for the same kind and grade of the commodity on the day of default In addition, Seller shall be strictly ilaNe 
to rtuys,:r for all direct, consequential, incidental and specific damages and all casts and fees irivartd by Buyer as a =tilt of Sailer'; breach of any of Seller's 
representations of warranties ht-rtiO CO-  the default by Seller in the performance of any of Seller's obligations hereunder. Acceptance of any delivery of 
mrarooditieA by Buyer after breach of the provisions of this Connect by Seller shall not waive any riglita. or remedies accruing to Boyer as a ttSi.: 
prior breach or any subsequent breech, 

IL ALTERATION OF TERMS: None of the terms and conditions orattained in this Contract may be added to, modifimi, superseded or otherwise altered 
except with the Writ:1M MIMI/ of an authorized representative of Buyer, 

9, SUCCESSORS: This contract shall inure to the benefit of and he binding upon the parties hereto and their respective heirs, bxecuwrs, administrator, 
successors and assigns. 

Cy.d„/M-4TITY:: Seiler warrants that the quantity acid is the bushel quantity specified on the fiord of the Contract and not the production of any specific 
acreage. 

11. BIJYER IS AN EQUAL OPPORTUNITY EMPLOYER, tad is a government contractor. Thweforc this contact is aubject to the rules and regoia ,,iuos 
irrf..soacti upon contradm and subcontractors psInuant to 41 E.F.k Chapter 60 and 61. Unitas thia contract is exempt by regolationg ia.5.. .ned by the '-acme. r3 

 of labor, there is incorporated herein by reference the following; (a) the Equal Employment Opportunity dame contained in 41 C.F.R. Section of.t- A; all the 
Aliinnative Action clauses contaimd in 41 C.FJt. Sections 60-250 and 6 -250, I0 both relating to the employment of Dischled Veterans and Veterans of i1w 
vieumi Era; and (c) the Affirmative Action clause contained in 41 CFA, Section 60-7413 relating to Equal Opportunity for 'Nos-leers with Disabilities. 

12. CONTRACT LIQUIDATION: Buyer expressly reserves the right 10 cause the liquidation of the Contract because of (Cl the insolvency or houriciai 
condition of the Seller, . (b) the COMMMCVmst of a case under II U,S.CI8 l-Lll326, 	the appainigretnt atom- taking of possession by a trustee irs a cot- 
uadv 11 US,C,0010l-15 1326 or by a custodian before such oontrameement, (d) any and all other defaults of the terms and conditions ,,ipecificd lserirs csttses 
directly or by reference thereof 

13. SET-OFF : It is expressly agreed that this contract is subject to the Buyer's right to set off any mutual claims or debts against Seller, including arts 
person; or entities affiliates) with Wier, under or in ex:inner...lion with this Contract or any and all other commodity coats cots and kirward contracts between  the 
panics as provided in 11 
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Mitchell Feeds Inc. 
March 24, 2008 

154 Hwy S 
PO P,o5t. 128 
lietuirom MN -18(pr7 

54-ssa 

2.1846i-6262 EleYator ) 
701-261•125 ( 	) 

PURCHASE CONTRACT NUMBER: Mil 027 

PttrchltNed Front: 
.... 

*Mike Srholimeyer 
549 101 Ave SW 
Dunn Center, ND 58626 

Commodity svol Grod-c: 	 .Moisture 1.0% I Test Wright 2 5 lbs bu 

ouvAtty , 	 600 Acres Full Production 

$0',265 Ilbs 

PreenimImm sc.k: 	Moisture 2% dockage per I% Moisture 

Phy mcotIC13KW Payments Dur 10 days after Delivery Sz, -  Grading 

Detivery 	 Per 	eernent with .Fanner 

ShiphsesA 
	

Fall 08 thru Spring 09 

Weights to Cavertt: 	 Destination 

hspv,:tion Govertr. 	NMI Grades 

Remarks.: 

SEE RE -VERSE SID FOR ..A.DInflONAL TERMS .4:14 .1) CONDITIONS 

not spmilimt bemits thL,t .x.gml<to is suhj.r..*/ Greirt A. Feed Dettima Nfoiowg .A.sweigion Trade Rules. 
Re,..;o0 of this eotttrao by teek witimet ser .aitem make.. 	objes,:tiott Cfrm-  witain 	&ys 	 i tht 	 mattittiorla beeet3f. 

Mitchell Ftf.etb 



1 

STATE OF NORTH DAKOTA 
	

IN DISTRICT COURT 

COUNTY Q}  BURLEIGH 
	

SOUTH CENTRAL JUDICIAL DISTRICT 

Public Service Commission, 
) 

	

Civil No, 08-2011-CV-9I 7 
Plaintiff, 	

) 

V. 
	 ) 	PSC Case No, GE-11-051 

) 
Mitchell Feeds, Inc. and Western Surety 	) 
(.I.:ompany„ 	 ) 

) 
Respondents, 	 ) 

) 
Micheal Aaseri, Donald Ackerson, Sheldon 	) NOTICE OF MOTION AND moTION 
Ackerson, Lana Anderson d/b/a 'Northland 	) FOR DECLARATORY JUDGMENT 
Farms, B & D Farms, Inc., Busch Farms, Inc,, ) 
David Deslauriers, Scott Lazorenko, Manna 	) 
Farms, Inc., Nathan Neameyer, Steven. 	) 
Neameyer, Mitch Preskey, Paul Rohde, James 
Routledge, Bart Savelkoul dibia Savelkoul 
Farms, Mike Schollmeyer, David Starves, ) 
Robert Starves. Paul Trout, Wingler Farms, 
and Kelly Wiggler, 

and 
	

) 
) 

Arnerican Fecleral Bank, 

) 
Inter,?enots., 	 ) 

) 
) 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that intervenors and Claimants Micheal Aasen, Donald 

Arkerson, Sheldon Ackerson, Lana Anderson dibia Northland Farms, B & D Farms, Inc., such 

Farms, Inc,, David Deslauriers, Scott Lazorenko, Manna Farms, Inc., Nathan Neameyer, Steven 

Neameyer, Mitch Preske:v, Paul R.ohde, James Routledge, Bart Savelkoul d!b/a Savelk.oul Farms, 

Mike Scholimeyer, David Steeves„ Robert Steeves, Paul Trout, Wurgier Farms. and Kelly 

EXHiBIT 



Wuraler claimants") ,A,111 bring their Motion for Declaratory judgment pursuant to N;II(1.C., 

ell, 32-23 for a.derision .on. the briefs flied by. the parties to. the •above-raptioned action un.less 

oral :argument is timely requested. 

MOTION 

Plaintiffs hereby move the (..our t fbr all order pursuant -  to N,fle,a oh. .32723 declaring 

that the sunflower inventory and proceeds therefrom being held at Frandsen .flank and Trust 

located in Ada, MN, under order of the Minnesota District Court, ..,oun) of Norman in Case Nt -.L 

54-C-I1-112 are part of the trust laud established by the North Dakota Public .Service 

Commission pursuant to CC, § 60-02.I-30(1), and that the Statutory trust fund cannot be 

defeated Or dimin;shed by American Federal Bank's purported. security interest as identified in 

American Federal. Bank's Motion for Rule 24 Intervention and the Affidavit at 'Mark: Vining 

attached thereto, 

Signed•this 7 	day of
.
Marel, 

BAUMSTA RR BRAATEN LAW PA 'E' ERs 
ilitorneysfri Intervenor aaimanis 
222 North 4th Street 
Bismarck, ND 585014004 
Phone: 701 -221291 I 
Fax: 701-221-5842 

Dealp' -Braaten. 
.1i e uvkism a4. 1D .06857) 



IN DISTRICT COURT STATE OY NORTH DAKOTA 

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT 

Public Service Commission, 
Civil No, 08-201 

Plaintiff, 
PSC Case No. GE-11-051 

) 
Mitchell Feeds, Inc. and Western Surety 	) 
Company, 	 ) 

) 
Respondents, 	 ) 

Micheal Aasen, Donald Ackerson, Sheldon 	) 	MEMORANDUM IN SUPPORT OF 

Ackerson, Lana Anderson d/b/a Northland 	) 	MOTION FOR DECLARATORY 

	

Farms, B & 0 Farms, Ine,, Busch Farms, Inc., ) 	 JUDGMENT 

David Deslauriers, Scott Lazorenko, Manna 
Farms, Inc., Nathan Neameyer, Steven 	) 
Near 	Mitch Preskey, Paul Rohde, James ) 
Routledge, Bart Savelkoul d/b/a Savelkoul 
Farnis, Mike Schollmeyer, David Sleeves, 
Robert Steeves, Paul Trout, Wurgler Farms, 	) 
and Kelly Wurgler, 	 ) 

) 

and 

American Federal Bank, 

Intervenors. 

BACKGROUND 

This action was initiated by the North Dakota Public Service Commission 

("Commission" or "PSC"). On April 15, 2011, the Commission filed its Application for 

Appointment as Trustee and Motion to Join Surety as Party pursuant to N,D,C,C, ch. 60-02.1. 

This action is the result of the insolvency of Mitchell Feeds, Inc., which was operating in North 

Dakota as a roving grain buyer, and was licensed by the Commission pursuant to N.D.C,C. 



60-02.1, This motion is brought by Intervenors and Claimants rvlichael Aasen, Donald 

Ackerson, Sheldon Ackerson, Lana Anderson dibla Northland Farms, B & D Farms, Inc., Busch 

Farms, Inc., David Deslauriers, Scott Lazorenko, Manna Farms, Inc,, Nathan Neameyer, Steven 

Neameyer, Mitch Preskey, Paul Rohde, James Routledge, Bart. Savelkoul dibla Savelkoul Farms, 

Mike Schoilmeyer, David Stecves„ Robert Steeves, Paul Trout, 'Wurgler Farms, and Kelly 

Wurgler ("Claimants"), Claimants have intervened in this action in order to protect their rights 

and interests, and are unpaid receiptholders of Mitchell Feeds, Inc (Mitchell Feeds"), 

On June 23, 2011, American Federal Bank filed a Motion for Rule 24 Intervention, which 

was subsequently granted, American Federal Bank ("Bank") claims that it has an interest 

relating to the property that the PSC is seeking to marshal, specifically, in so much as the PSC] 

may seek to establish a priority claim in the grain fix claimants." ee .Bank's Motion for Rule 24 

Intervention of Right and Memorandum in Support (Docket No. .25). The Bank claims to have a. 

first priority security interest in the property which is the subject of the Commission's action, Id. 

The property referred to in the Bank's claim is approximately 2,000,000 lbs of sunflower 

seeds purchased from Claimants in North Dakota by Mitchell Feeds, which was operating 

pursuant to a roving grain buyer license issued by the Commission. On information and belief, 

after purchase of the sunflowers from Claimants, some or all of the sunflowers were eventually 

transported to be stored at a facility in Ilendrum, MN. Ses41, Exhibit A, Supplemental 

Affidavit of David Sleeves, 

Under the contracts with Mitchell Feeds, payment for the sunflowers was to be made ten 

days after delivery and grading. cc,  Exhibit B (Sampling of Contracts with Claimants). Most of 

the sunflowers were picked up or delivered in and around August, 2009, See,  Exhibit C 

(Sampling of cit pr from Claimants), ChUmants are dl individuals who have filed claims 
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with the Commission stating that they have ricit been paid fbr SAM flOWerS scud to Mitchell Feeds, 

Thus, Mitchell Feeds was insolvent by sometime in September 2010. „ee N,D,C,C. § 60-02,1- 

28 ("A licensee is insolvent when the licensee refuses, neglects, or is unable upon proper demand 

to make payment -for grain purchased„,."). 

The Commission began receiving claims in February, 2011, See :  Affidavit of Susan K. 

Richter (Docket No. 2). In early April of 2011, a number of Claimants filed an action in the 

Minnesota District Court, County of Norman ("Minnesota action"), based on information that 

Mitchell Feeds and its agents intended to move and sell the sunflowers to unknown buyers. See 

Exhibit D (Complaint in Minnesota action and Affidavits filed in the same action). Claimants 

moved for and obtained a temporary restraining order and preliminary injunction preventing 

Mitchell Feeds from moving, transporting, secreting or selling any of the grain held in storage by 

Mitchell Feeds. Sc Exhibit E (Order from Norman County District Court in Minnesota action 

granting Claimant's motion for a restraining order and preliminary injunction). Due to concerns 

over the declining quality of the sunflowers and its impact on the value of the grain, the parties 

agreed that the sunflowers should be liquidated, and the Minnesota court ordered that the 

sunflowers held in storage by 'Mitchell Feeds be sold in a commercially reasonable manner and 

that the proceeds be deposited in an interest bearing account. See  Exhibit F (Order from Norman 

County District Court in Minnesota ordering sale of sunflowers held in storage). 

Claimants are bringing this motion to request that this court enter judgment declaring that 

the sunflowers are.part_of the trust corpus established by N,D,C.C, § 60-02.1-30(I) and that the 

Bank's lien does not defeat Claimants rights as beneficiaries of the statutorily created trust. 



II, ARGUMENT 

As beneficiaries of the statutory trust fund administered by the North Dakota Public 

Service Commission, Claimaints are entitled to a judgment declaring that the sunflower 

inventory which were stored by Mitchell Feeds, and proceeds therefrom are part of the mist fund 

established by the North Dakota Public Service Commission pursuant to NDCC § 60-011- 

30(1), and that the statutory trust fund cannot be defeated or diminished by American Federal 

Bank's purported security interest as 'identified in American Federal Bank's Motion fur Rule 24 

intervention and the Affidavit, of Mark Vining attached thereto. 

A. Declaratory Relief is Appropriate,. 

Pursuant to .N,D.C,C, 	32230 I "fal court of record within its jurisdiction shall have 

power to declare rights, status, and other legal relations whether or not further relief is or could 

be claimed," 

The requisite precedent facts or conditions which the courts 
generally hold must exist in order that declaratory relief may be 
obtained may be summarized as follows: (1) there must exist a 
justiciable controversy; that is to say, a controversy in which a 
claim of right is asserted against one who has an interes in 
contesting (2) the controversy must be between persons whose 
interests are adverse; (3) the party seeking declaratory relief must 
have a legal interest in the controversy, that is to say, a legally 
protectihie interest; and (4) the issue involved in the controversy 
must be ripe for judicial determination. 

Medcenter One, Inc.  v.  ), State Bd. of Pharmacy, 1997 ND 54, 11 10, 561 N,W,2d 634 

(l'Aedcenter One"). "The declaratory judgment act, "NDCC Cl, 32-23, is remedial and is to be 

liberally construed to settle uncertainty concerning rights, statuses, and other legal relations," J. 

at 'V 9, 
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L The Bank Has Asserted a Claim Against the Trust .  Created by N.D.C.C. 

§ 60-011-30 Contrary to Claimants' Rights, 

The Bank's claims that it "has an interest relating to the property that the PSC is seeking 

to marshal, specifically, in so much as [the PSC] may seek to establish a priority claim in the 

grain for claimants." See Bank's Motion for Rule 24 Intervention of Right and Memorandum in 

Support (Docket No, 25), The property referenced by the Bank is the grain being held in storage 

by Mitchell Feeds, This grain is properly part of the trust fund established for Claimants 

pursuant to N,D.C,C, § 60-02,1-30. "The trust fund nmst consist of„.[n]onwarehouse receipt 

grain of the insolvent, licensee held in storage„.." 60-0.2,1-30(1) (emphasis added), 

Thus, there is a justiciable controversy meeting the first requirement as set forth in Medcenter_ 

41.e. 

2, The Bank's Claim is Adverse to the Commission and to Claimants. 

As stated above, the grain held in storage and the proceeds therefrom are properly part of 

the trust fund established by N„D,C.C. f 601)2.1-30, The Bank appears to be claiming that its 

security interest trumps these trust provisions. Therefore:, the Bank's claim is adverse to 

Claimants as beneficiaries of that trust, which meets the second requirement of Medcenter One  

3, Claimants' Have a Legally Proteetible Interest 

Claimants are all "rioncredit-sale receiptholders" 	Mitchell Feeds. NDC.0 § 60-02,1- 

°1; N.DCC. t 60-02,1-30, Pursuant to N,D,C.C, § 604)2.1-30, the trust fund is established "for 

the benefit of noncredit-sale receipthalders and to pay the costs incurred by the commission in 

the administration of the insolvency:" Therefore, Claimants have asserted a legally protectibie 

interest and satisfy the third requirement of Medcenter One. 
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4 Claimants Request Is Ripe for Determination. 

In order for the Commission to complete its report as required by N.D.C,C. § 60-02,1-37, 

it is necessary to obtain a declaratory judgment that the gain held in storage by Mitchell Feeds 

and proceeds therefrom are properly a part of the trust fund created by 1\,1,DX„::C., § 60-02,1-3„ 

and that. a security interest held by the Bank does not defeat that trust. Claimants are seeking a 

declaratory judgment to this effect, which would also resolve the Bank's claim to the trust assets 

based on its security interest in the inventory of Mitchell Feeds and BJNI. Land, Inc, Therefbre, 

this issue is ripe for judicial determination and meets the final requirement of Meds,.erAer One. 

B. The Grain Held in Storage by Mitchell Feeds and Proceeds Therefrom Are Part 
of the Trust Fund 'Established by N,D.C.C. § 60-02.1.-30. 

The plain language of N.D.C.,C, § 60-02,1-30 establishes that the sunflower inventory are 

properly a part of the trust fund established for the benefit of Claimants. 

Upon the insolvency of any licensee, a trust fund must be 
established fur the benefit of noncredit-sale receiptholders and to 
pay the costs incurred by the commission in the administration of 
the insolvency.. The trust fund must consist of the following: 

, Nonwarehouse receipLuiditQf the insolvent licensee held 
storaqc or the proceeds obtained from the conversion of 

such grain. 

§ 60-02.1-30 (emphasis added). Mitchell Feeds is an insolvent licensee, Sse Affidavit 

of Susan K. Richter (Docket No. 2), The sunflower inventory is Inionwarehouse receipt grain 

of the insolvent licensee held in storage," 

C. American Federal Bank's Purported Lien Does Not Defeat the Trust Provisions 
of N.D,C.C. § 60-011-30. 

Although the Bank does riot disagree that the "PSC may be within its power to establish a 

trust on behalf of receipt holders of a roving grain buyer," it nonetheless claims that those receipt 
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holders "do not have priority over secured creditors," aee Exhibit c (Letter from Attorney for 

American Federal Bank Tracy Kennedy to North Dakota PSC), used on its letter to the 

Commission, it appears that the Bank believes its security interest in the inventory of Mitchell 

Feeds defeats the trust provisions of N,D,C,C.', § 60-02.1 -30, The Bank is mistaken, and this 

issue has already been resolved in prior insolvency actions. 

In its letter to the Commission, the Bank asserts that "[w]hile Chapter 60-02 gives receipt. 

holders a priority claim over all secured creditors, it only applies to receipt holders of 

warehouses and warehousemen," See Exhibit 0, The. Bank's argument fails to recognize that 

§ 60-02-25.1, relating to a receiptholder's lien, was simply a codification of an implied 

lien, which is and always has been a part of the trust provisions of the insolvency statutes, 

PuhServ, Comm'n v, Valley Farmers Bean ASS'n (Vai ly Farmers Bean"),  the 

Supreme Court of North Dakota addressed a very similar situation. First, the Court recognized 

that under the laws related to warehousemen, a bank or other secured creditor could have no 

claim to grain held for storage. 

The Banks have no claim to that portion of %/FBA's inventory 
which represents beans held fbr storage. When a public 
warehouseman accepts grain for storage, "such delivery shall be a 
bailment and not.a sale of the grain so delivered," and "[lin no case 
shall the grain so stored be liable to seizure upon process of any 
court in any action against such bailee, except in an action by an 
owner of such warehouse receipt to enforce the terms thereof" 

Ni). Pub, Sery,...c.'..orrun'ny, V4ilev FarmersDean  Ass'n,  365 N.W,2d 528, 539 (N,D, 1985), As 

the Court in Valley Farmers  Bean noted, however: "A much closer question arises with regard 

to the competing interests of the Banks and the unpaid sellers of beans in the remaining 

inventory of VITA.," Id, at 539, It is crucial to recognize., that this ease was decided while 



N,D,C.C. § 60-02-25,1 Was being considered by North Dakota's Forty-ninth Legislative 

Assembly (and therefore was not enacted law at the time Valley Farmers jjan  was decided), 

The Court in Valley_xmer,s_eari relied upon the insolvency statutes, and the trust funds 

created by those statutes, to decide the issue of whether a secured creditor could defeat the trust 

provisions of North Dakota insolvency statutes. The Court specifically did not rely on N,D,C.C, 

§ 60-02-2 

As the Court stated in Valley 	Farmers Bean, [upon the insolvency of a grain 

warehouseman, a trust fund consisting of '[a]lt the grain in said warehouse' is established for the 

redemption of outstanding receipts._ [Net:muse the purpose of the trust fund is to insure that 

farmers storing or selling grain in an insolvent warehouse receive payment for that grain to the 

fullest extent possible, assets of the insolvent warehouseman should be considered 'grain' 

includab e in the trust hind 'whenever reasonable" 'Valley Farmers Bejgg 365 N.W.2d at 539, 

Significantly, the language relied on here is that found at N,D.C.C. § 60-0.4-03,1, The full 

language of this provision is as follows: 

Upon the insolvency of any warehouseman, a trust fund shall be 
established for the benefit of noncredit-sale reeeiptholders of the 
insolvent warehouseman and to pay the costs incurred by the 
commission in--the administration of this chapter. The trust fund 
must consist of the following: 
1. The grain in the warehouse of the insolvent warehouseman or 

the proceeds as obtained through the sale of such grain, 

§ 60-04-031 Because the Court was relying on this language, and doing so prior-  to 

enactment of NA/C.:A:. § 60-02-25,1, it is -important to compare this language to the trust 

provisions contained in the insolvency provisions for roving grain buyers. Those provisions are 

as follows: 

Upon the insolvency of any licensee, a trust fund must be 
established for the benefit of noncredit-sale rerciptholders and to 
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pay the costs incurred by the commission in the administration of 
the insolvency. The trust fund must consist of the following: 
I. Nonwarehouse receipt grain of the insolvent licensee held in 

storage or the proceeds obtained from the conversion of such 
grain. 

N,D,C.C. § 60-011-30, The reasoning of the court in Valley Farmers  „gall was based upon the 

trust provisions of the laws pertinent to grain warehousemen. The trust provisions pertinent to 

roving grain buyers are almost identical, and the purpose of these provisions is the same: The 

law was intended for the benefit of the claimants, and must be construed with sufficient liberality 

to effectuate its purpose without doing injury to those who are liable." State v. lippy..r,,Grain 

Co., 248 N.W. 275, 278 (ND. 1911), 

As referenced inLallea:Farrners Bean, the Fifth Circuit Court of Appeals analyzed a 

similar situation in In re Gotham Provision  Co...L ine..  669 F.2d 1000 (5th Cir. 1982) ("Gotham"), 

The Gotham case related to the provisions of the Packers and Stockyards Act of 1921, 7 U.SC § 

181 et seq, 

In the Gotham case], a bank entered into a financing arrangement 
with Gotham whereby the bank would advance funds and take as 
collateral a security interest in Gotham's inventories, accounts 
receivable, and proceeds from the sale of meat. Gotham filed for 
bankruptcy, leaving a substantial loan balance due to the bank. 
Several livestock producers who had made cash sales to Gotham 
had not been paid„An escrow fund was created for the collection 
of Gotham's accounts receivable. The livestock producers claimed 
that their interest in the escrow fund was superior to that of the 
bank, 

NJ?. Put?. Sery. ,, Comm'n v. Valley Farm 	ean A,SS'11,  365 N.W.2d 528, 	539-40 (Na 1985) 

(citing Gotham),  The court in Gotham noted that 	he second major argument advanced by the 

Bank is that even if the appellees are cash sellers, the trust provisions of the Packers and 

Stockyards Act should not be construed to give the cash sellers a superior interest in Gotham's 
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accounts receivable as against the Bank," Gotham, 669 R2d at 1008. The Klothap court found 

the statements of the principal sponsor of the 1976 amendments to the Packers and. Stockyards 

Act very elucidating. Id, at 1009, Rep, Thone, during the House debates, explained: 

What are the arguments for the trust? First we have the simple 
answer of equitable treatment. How can one argue that a packer 
should be able to commit property as collateral for a loan, in this 
particular case livestock, for which he has not paid and does not 
actually own, to a third party, and then allow the third party to 
stand ahead of the producers if the packer fails? 

Again some would argue that by having the bond and the prompt 
pay and the solvency test, why do we need this trust provision? 
The answer is that the trust provision will help prevent a packer 
from giving a priority to subsequent secured creditors, over the 
livestock producer who has not been paid. The trust. is the only 
provision here that gives any help to the farmer, 

(Iotham, 669 F.2d at 1009 (citing 1.22 Cong,Ree. 12864 (May 6, 1976)). The Gothxri court 

agreed with Rep, 'Phone, stating, 

we believe that if a lender could defeat the s 206 trust merely by 
taking a security interest in inventories and receivables, the clear 
intention of Congress would be thwarted and the trust provision of 
the Act would be. reduced to a nullity_ „ Where the packer has 
given a lender a security interest in inventories or receivables that 
are subject to the a 206 trust, the unpaid cash sellers have priority 
over those assets and may recover the proceeds of those 
receivables to the extent of the outstanding balance on the cash 
sales. In this case, the appellees are entitled to the collections of the 
receivables held in escrow, and the Bank must return to the 
appellees from the payments on the accounts receivable, 

In re Gotham Provision  Co,.Inc. , 669 F.2d 1000, 1009-10 (5th Cir. 1982). 

It is crucial to note that the court in cigtbam had no need to resort to any explicit. 

statutorily created liens to rule as it did, The fact the Congress had created a trust with the intent 

of protecting cash sellers from the insolvency of the facilities that bought the producers' product 

was sufficient fbr the court to find that a lender taking a security interest in the inventory of such 

a facility cannot defeat the trust by claiming a priority interest. 
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The Supreme Court of North Dakota agreed with the analysis in Gotha.m.,  stating "%ve di 

not believe the Legislature intended that the trust provisions of § 604)44)2, N,D,C,C,, could be 

defeated by a lender taking a security interest in an insolvent grain warehouseman's inventory. 

The purpose of Chapter 60-04, N,D,C,C„, is to aid receipt holders in redeeming their receipts for 

as close to their full value as possible. Construing this legislation with a view to effecting its 

objects and to promoting justice' [§ 14)2.4)1, NJTCC. J,  we conclude that the valid receipt 

holders had priority over the Banks to VFBA's inventory," Valley Fanners Dean, 365 NW,2d 

528, 540 (ND, 1985), 

Again, the Court was referring not to the later enacted explicit lien found at N,D,C.C. § 

60-02-25,1, but to the trust provisions found in the insolvency statutes at 14,D,C„C, § 60-04-03,1 

and N,D,C,C, § 604)2,1-30, The trust provisions are virtually the same, so the analysis of the 

Court in Va Ilev Farmers_ 3egn is equally applicable to the trust provisions for roving grain 

buyers. In other words, the presence of a provision granting an explicit lien in N,D,C.C, § 60- 

02-25,1 does nothing to negate the fact that the Legislature set up a trust for insolvent grain 

buyers, and that the claims of noncredit-sale receiptholders cannot be thwarted by a lender taking 

a security interest in the grain inventory being held in storage by an insolvent licensee, 

ILL CONCLUSION 

For the reasons discussed above, Claimants respectfully request that this court enter 

judgment declaring that the sunflowers are part of the trust corpus established by 1\1.11IC.a § 60- 

02.1-30(1) and that the Bank's lien does not defeat Claimants rights as beneficiaries of the 

statutorily created trust,. 

11 



;),-• 

Signed this ef" 	day of March, 20 . 12. 
BAUMSTARK BRAATEN 1.AW PARTNERS 
Anorneys Ibr Intervenor Claimants 
222 North 4th Street 
Bismarck, NI) 58501-4004 
Phone: 701-22/ -291 1., 
Fax: 701-221-5842 

ic1:13-raaten (W6394) 
Lifidsey Nieuwsma (U) 06857) 
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