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{iood Moming:
Enclosed please {ind for filing with the court the following documents:

1. American Federal Bank’s Notice OF Motion And Motion For Summary Jud

For Dismissal With Prejudice Of Intervenor Farmers Complaint In Infervention;
2. American Federal Bank’s Brief In Support Of Motion For Summary Judgr
For Dismissal With Prejudice Of Intervenor Farmers Complaint In Intevvention;
Affidavit of Service by Mail,
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STATE OF NORTH DARKOTA DESTRICT COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL BISTRICT

o

Public Service Commission,
Civil Mo O8-2011-0V.917
Petitioner,
PSC Caxe No, GE-11-531

Mitehelt Feeds, Ine. AMERICAN FEDERAL BANK’S

ROTICE OF MOTION AND MOTIHON
FOR SUMMARY JUDGMENT FOR
DISMISSAL WITH PREJUDICE OF
INTERVENOR FARMERS
COMPEAINT IN INTERVENTHON

R e

and

Western Surety Company

Fespondents.

wicheal Aasen, Donald Ackerson. Sheldon
Ackerson, Lana Anderson &/Ma Northland
Farms, Bacly Farms, Inc, Busch Fanns, Inc.
Diavid Dreslavriers, Seott Lazorvenko, Manna
Farms, Inc., Mathan Neamover, Steven
Megmeyer, Miteh Preskey, Paul Robde, James
Routledge, Bart Savelkoul d/b/a Savelkoul
Farms, Mike Schollmever, Dawnid Steeves,
Robert Steeves, Paul Trout, Wurgler Farms,
Kelly Wurgler,

T N TV Ve i VP W

N e’ e

andd

American Federal Bank,

e ooe et et Soeeat” oo oo Tt e

Infervenors.

TG THE ABOVE NAMED PARTIES AND THEIR ATTORNEYS OF RECORD:

Please take notice that Intervenor, Avnerican Fedemt Bank, will bring on for hearing #s
Motion for Smyonary Judgment dated May 11, 2002, before the Court, the Honorable Donald

Jorgensen presiding, on the 97 day of Juby, 2012 at 130 o'clock pan. at the Morton Uounty




Courthouse i Mandan, NU, oy as soon thereafler as the matter may be heard,

American Federal Bank. by and through its undersigned counsel, hereby moves the Count
for judgment pursuant to Rule 56 of the North Dakota Rules of Livil Provedure, on the grounds
that there §s no genuine issue as to any material fact and that Intervenor Ame rigan Federad Bank
is entitted to o fudgment against the Intervenor Farmers as a matier of law. This Motion is based
upon a Brief in Support of Motion for Summary Judgment led herey vith and upon all other

papers filed herein,

i . -
Diated this | | day of May, 2012

TR ,

P f.‘._ff\'i?w ‘y ii.‘}%‘i E i\ P

Fremer Financial Oenter, Suite 200

3100 South Colunbia Road

P Box 13417

rand Forks, MDD SE208.3417
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Attorneys Tor American Federal Bank




STATE OF NORTH DARKOTA IASTRICT COURT
COUNTY OF BURLEHGH SOUTH CENTRAL JUDICIAL DISTRICT

Public Service Conunission,

o e

Civil Mo, 08201 1-CV-017
Petitioner,
PEC Case No, GE-11-51

Y.

N

Kiitchell Feads, Inc.

AMERICAN FEDERAL BANK’S
BRIEF IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT FOR
DISMISSAL WITH PREJUDICE OF
INTERVERNOR FARMERS
COMPLAINT IN INTERVENTION

3
A

R I e

Western burety Company

o e’

Respondents,

b Aasen, Doneld Ackerson, Sheldon
kersorn, Lana Anderson &/b/a Northland
Farms, B&D Fanms, Inc., Busch Farms, Inc.,
David Dedavriers, Scot Lazorenko, Manna
Farms, Inc., Mathan Neamever, Bteven
Neamneyer, Mitch Preskey, Paul Rohde, James
Routiedge, Bart Savelkoul d/b/a Savelkou
Farms, Mike Schollmever, David Steoves,
Robert Steeves, Paul Trout, Wurgler Parms,
khelly Wargler,

and

2

American Federal Bank,

R PO RSV ILNUE VIV IR S W VL L S SR

Intervenors,

INTRODUCTION

Intervenor American Pederal Bank's Motion for Summary Judgment must be granted
because (1) Farmers {(as defined below) lack standing to bring their declaratory judgment claing;
{2) Farmers aclion is barred by the doctrines of res judicata and collateral estoppel; (3) The

|




sunflowers and/or proceeds thereof of Mitchell Feeds, Ine. ( “Mitchell Feeds™) located in
Minnesota are not part of the trust established in North Dakota; {4} Farmers have failed 10
exhaust their administrative remedies in North Dakotal and (5) Farmers have no interest i the
inventory of Mitchell Feeds, a voving grain buyer under MDCLC Chapter 60021

BACKGROUND

On April 14, 2011, the Neh Dakota Public Service € omnnyssion {CPROCTY inttated this
action seeking 1o be appointed the trustee of Delendant Mitchell Feeds™ trust fund pursuant 1o
NIDLCLC Chapter 60-02.1, Mitchel]l Feeds s a roving grain buyer, who was licensed wnder

MNDLC.C Chapter 60-02.1. This Cowrt found Mitchell Feeds insclvent and appointed the P5C

trnsice of the trust, Western Surcty, Mitchell Feeds® surety, was also jomed as a party.

T oorder to protect s fivst priority security intevest in the inventory of Mitchell Feeds,
Asnerican Fedeval intervened in the action and filed a claim with the PSC. In addition, Miched
Aasen. Donald Ackerson, Sheldon Ackerson, Lana Anderson d/b/a Morthland Farms, B&D
Farms, Ine, Busch Farms, Inc., David Deslavriers, Scotl L azorenko, Manna Farms, Ine., Nathan
Neameyer, Steven Neameyer, Milch Preskey, Paul Rohde, Jame : Routledge, Bart Ravelkoul
d/hia Savelkoul Farms, Mike Schollmeyer, David Steeves, Robert Steeves, Paul Trout, W urgler
Farms and Kelly Wurgler {collectively referred to as “Tanners”) intervened in this action and
fled clains with the PSC claiming that they sold sunflowers to Mitchell Feeds in 2008 and/or
2009 pursuant 1o contracts which had not been paid.

Just prior 1o the PSC initlating this action, on April 6, 2006, the smme Intervenor Parmers
filed suit in Norman County, Minnesota, againgt Mitchell Feeds claiming breach of contract and
replevy of the sunflowers held by Mitchell Feods at its Hendram, MM facility, American Federal

intervencd in that sult, seeking judgment against Mitchell Feeds pursuant to the security

5




agreement between American Federal and Mitchell Feeds. 1t also sought declaratory judgment

that e first priority security interesl was superior to any claim the Fammers made to the
sunflowers,

Awmerican Federal motioned {or summary ndgment in the Minnesota case. The Farmers

vesponded and stmultaneously made & Motion for Declaratory Judgment, Docket # 40, 1 this

Judgment. which was granted Apnil 30, 2012, In the meantime, o hearing was held on Awerican

Federal’s motion for smmmary judgment i the Minnesota case.

Farmers served their Complaint in Intervention seehine declarmiory judgment in this
i YUy

action on April 6, 2012, That Complaint in Intervention s the subject matter of this Motion for
Sunynary Judgment,

On Mayv 2, 2002, judement was entered in the Minnesota o witing American

.

Federal’s motion for summary judgment and decharing that Amevican Federal’s first priority
security interest was supertor to any of Farmers® claims 1o Mitchell Veeds™ sunflower mventory
and/or proceeds thereof located m Minnesota,

PUNBISPUTED MATERIAL FACTS

1. On April 14, 2011, the PSC initiated this action seeking to be appointed trustee of the
srust fund under Section 60-02.1-29 of the North Dakota Century Code due fo the insolvency of
Mitchell Feeds, Inc., a roving grain buyer, Heensed under Chapter 60-02.1 of the Morth Dakota
Century Code, See Docket # 1-47
2. On May 10, 2011, this Court established February 1, 2011 as the date of wsolvency of

Mitchell, appointed the PSC trustee of the tust fund, and jomed Western Murety Company,

Mitchell Feeds” surety, as a party. Docket # 12,




3. Farmers intervened and submitted claims for unpaid graim contracts 1o the PSC. Docket #

T

4. American Federal Bank also intervened to protect iy first priovity Hen in certain assets of
witchell Feeds located 1 Minnesola, Docket # 25,

e

5, On April 6, 20170, nearly one vear after they intervened, the Fanners filed a Complaint

seeking declaratory judgment. Docket # 60,

6. American Federal Answered the Farmers” Complaint on April 25, 2002, Docket # 66,

The PRC did not answer the Fapmers” Complaint,
7. On April 6, 2011, eight days prior to initiation of this action, Farmers filed 2 suit i the

b v

State of Minmesota against Mitchell Feeds. Ine. and Mitchell Farms, Inc. (hereafter referred to as

the “Minnesola case”™ ). See Norman County, MN Case 54-CV-11-112. A copy of the Complamt
is attached hereto as “Exhibit A7 The Farmers sought two causes of action, breach of contract
and replevin, They sought possession of the sunflowers located in Hendrum, MN and/or the
proceeds thereof be renned to the Parmers,

8. American Federal intervened and filed a Complaint i Intervention in the Minnesola case
seeking a determination that its first priority security interest in the sunflower nventory andior
proceeds thereof Joeated In Norman County, Minnesota was superior to any claim Farmers made
A copy of American Federal™s Complaint in Intervention in the Minnesota case is attached hereto
as “Exhibi BT

9. Amercan Federal made a motion for summary judgment in the Minnesota case, and on
May 1. 2012, an Ornder Granting Summary Jodgment and Judgment in Favor of Intervenor

American Federal Bank was enmtered. with Judgment entered on May 2, 2012, A copy of the




Judgment and Order Granting Sunumnary Judgment and adgment 1w Favor of Intervenor

Asmerican Federal Bank is attached hereto as “Exdubit O

16. The Judgment and Order in the Minnesota case made several findings that are relevant to
this cases (1) there 15 no genuine issue of material fact: (23 that the Farmers trangtorred title and

ownership in the sunflowers to Mitchell Feeds and are barred from bringing an action for
possession of the sunflowers and/or proceeds; (3) that the Farmers have no Hen. consensual,

statutory, or otherwise, in the sunflowers or the proceeds thereof] (4) that American Federal has a

perfected first priority security intevest in the sunflowers and proceeds thereol of Mitchell Feeds;
and (5) that American Federal’s first priosity secunily interest is superior 1o any interest the

Farmers” clamm.

LAW AND ARGUMENT

The Farmers seek declaratory judgment from this Court declaring that the sunflowers and

proceeds me part of the statutory trust fund and that the trust fund cannot be defeated or

diminished by American Federal’s first priovity Ben, Chapter 32-23 of the North Bakota Century
Code provides for declaratory judgment in certaln shuations, however, this is not one of them
The Farmers are not entitled to the relief they seek for several reasons, including that (1) Farmers
lack standing to bring their declaratory judgment claim; (2) Farmers action is barved by the
doctrines of res judicata and collateral estoppel; (3) The suntlowers and/or proceeds thereof of
Mitchell Feeds located in Minnesota are not part of the trust established in North Dakota; {4)
Parmers have failed to exhaust their administrative remedies in North Dakota; and (5) The
Farmers have o interest in the inventory of Mitchell Feeds, @ roving grain buyer under N.DLC.

Chapter 60-02.1.




i THE FARMERS ARE PROHIBITED FROM BRINGING AN ACTION FOR
DECLARATORY JUDGMENT BECAUSE THEY LACK STANDING

Fanmers allege they are beneficiaries of the trust established by this Court over the assers
of Mitchell Feeds, See Complaint, ¥ 48, The PSC has failed o Answer Farmers” Complaint or
attenipt o exercise any righis or iderest iy the grain or the proceeds thereofl

A set forth below, as honeliciaries of the trust the Farmers lack standing © bring thewr
claim for declaratory judament, a5 only the trustee can bring such 2 olaimy,  In addition, the

statnies governing the trust do not grant Farmers a private right of action
5 & R £

uring that o party has the requisite standing to make a claim 13 a question that must be

satisfied from the vary b 1poof htigation, It is only when a party demonstrates they have

sfanding g dispute that a court may decide the merits of o dispute. Ackre v Chapman &
Chapman, PO, 2000 ND 167, % 11, 788 NOW 24 344, “IWihthout proper standing bitalions,
courts would be ealled upon to decide purely abstract questions, and as an aspect of justiciability
the standing reguirement focuses on whether plaintifs have alleged such a personal siake 1 the
sutcome of a controversy 1o justity o cowrt’s exevoize of remedial powers on their behall”
Kivlsrud v. MEB Management Corp., 2003 ND 144 % 13, 668 N W 24 82

The Morth Dakota Supreme Court established a two-prong test in order 1o determine
whether a liogant has demonsirated such a personal stake m the dispute to justly the court™s
powers o decide s moerits, dokre at 2000 NI 167, % 11 First, the Ntigant must demonstrate
that they have suffered an wjury, or have been threatened of such, which was the result of
putatively ilegal action. 24 Sccond, the cowt must find that the asserted barm cannot be a
peneral grievance shared by g large class of oitizens, Jd Instead, the Btgont must assert his

owsn fegal vights and inferests, and not those of third partics. fd, {emphasis added),

&




A, Farmers Mav Have Soflered Aw Injury

1 the allegations made in their Complaint in Intervention - that Farmers were not paid for

3

valid sunflower sale contracts with Mitchell Feods - are true, for purposes of this motion ondy,

American Federal concedes that Farmers suffered an injury, See Docket # 40,98 25-26, 2830,
However, they lack standing to bring their declaratory yudgment action because they cannot meet
the second prong required for standing

B, Farmers Do Mot Have a Private Hiohi of Action and Cannot Assert Leval Richts
and Interests on Behall of the PO

The second prong of “the standing vequiement focuses upon whether the plaintif! has
alleged such o personal stake W the oulcome of the controversy as 1o justily exercise of the
court’s remedial powers on his behalll” Swafe v Carpenger, 301 NOW 2d 106, 107 (N1 19800
The Farmers are atfempting 1o marshall assets on behalt of the trust established by this Court.
That 1s the function of the PRC as trustee, see M DO § 60-02.1-34, and Farmers do not have

standing 10 bring such an action on behalf of the PSC

b As beneficiaries, Formers do not have a vight to bring action on behalf of

the trust

As bepeficianies of the trust, Farmers fack standing 10 bring a suit on behall of the trost

Where Morth Dakota law 1 silent on fssues mvolving trasts, i has looked to the Restatement of

Trusis, See North Daketn Public Service Comm'n v. Valley Farmers Bean Ass’n, 365 NW 2
528, 536 (N 1985y In general, beneficiaries o 8 trust are not allowed 10 bring an action
against a third party on behalt of the trust. Rest: t{Mecondy of Trasts § 2RI (1939,

in Imieraational Assn. of Five Fighters, Local 2665 v, City of Clayton, cerain
firefighters and police officers, acting as benelichies of a pension plan, brought an action

sgainst the City of Clavion for an accounting of contributions following a tax levy, 320 ¥.3d

7
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G03). O appeal, the Bighth Cireutt stated that “lolrdinandy a beneliciary
cannot even assert a claim of the trust in equity.” Ad. That court ultimately held that “{tihe
trustess of the pension plan could possibly bring an action against the City for fathng 10 levy
taxes for contribution to the plan, but the fire fiphiters, as bengficiaries, cannol bring the suil”
Fd. {eraphasis added )

The court held that “ihe fire fighters have no standing to bring this action for damages
because only the pension plan i anvone, has possibly sulfered actionable injfury” Id. {(emphasis
addedy. In determining that the Restatement of Trusts pormits only the trustes (o bring an action

on behalt of 3 irast, the court stated, "L ollows from these penerad principles that a beneliciary

has only a hmited abibty o release a trosts olaims against third parties.” Ricke v. drmco. W1
B30 720,724 {Bth Uir, 19963

The Fighth Cireudt elaborated on the tssue in Witgman v Gross, which involved a trust
heneliciary who fled a lewsuit against the mustee’s law fom, adleging breach ol trusy,
snalpractice. and various other clajms,  Witgman v, Gress, 148 F.3d 988, 989 (8th Cir. 1998
The wustee had hived the law vy o counsel lim in his capacity as wustee. I «t 990, The
appellants argued that the law fiom aided and abetted the appellee’s breach of trust, fd
However the court noted that “Hlt is a well cgtablished vule in Minnesota that an attomey s
hable for professional malpractice “only 1o a person with whont the attorney has an atlorney-
chent relationship.™ I {(citing Goldberger v Kaplan, Strangis & Kaplan, P.4.. 234 DWW 2d
7a4, 738 Vo, O App, 1995y, Similarly, the court noted that “a beneficiary canuot bring an
action ot faw inoa trust’s stead against a thid party for torts or othey wrongs” fdo The Parmers
are attempiing 1o bring thelr declaratory judgment claim on behall of the trust, thus, they do not

have standing, and thelr declaratory judgrment action should be dismussed,

8




2. The Farmers have no private right of actien under N.B.C.C Chapter
60-02.1

Because of the statatory procedures set forth in N.DUC.CL Chapter 60-02.1, the Farmers
onby avenue of rehie! regarding the trust is trough the P8O As trastee of the North Dakota trust,
the conumussion has power 1o prosecute or compronise claims:

Upon its ap pointment, the commuasion shall marshall all of the trust fund assets.
The vommission may maintain suils in the name of the state of North Dakota for
the benetit of all receiptholders aguinst the E;u vsee’s bonds, wnsurers of grain, any
person who may im veo converted any grain and any person who may have
received profercntial treatment by being paid by the EZ!;»@)E"«L at hicensee afer the
firsl defauls.

NARCCL § 60-02.1-34,

The declwatory judgment claim againgt Amevican Federal does not

meet the definttion of any of the suils which the PSU i given authority to maintain i order to

marshall assets. Moreover, the PSC has not shown any interest in the maiter of priority in the
sunflower Inventory or procesds theree! of Miwchell Feeds and failed to even answer the
Farmers” Complaint in Intervention

The Farmers are seeling 0 have the Courtmake declarations pursuant to Chapter 60-02.1
of the North Dakota Century Code. However, Chaptor 00-02.1 provides for a statutory
srocedure o be followed by the PRC. 1 provides no private right of action to the Farmers:

No receiptholder has a separate claim oy reliel upon any nsolvent hoensee’s
bond, nor for insurance, nor against any person converting graig, noy agatast any
other recetptholder, except through the trustee, unless, upon demand of five oy
e rca:mv;tzuu;a.df:z"sr? the e:s‘n'z;zzsi.._m.ﬁ.w fatds or refuses to apply for Hs own
appointment or unless the district court denies the application. This chapter does
not profubit any recept um§ v either mdividoally or i conjunction with other
receiptholders, from pursuing concurrently any other vemedy against the person or
property of the Heensee.

NLCL § B002.1-38 see alse NDOCC, § 60-02.1-03 ("The duties imposed and the powers

conferred by this chapter devolve upon the commission). The Farmers must wait tor th




complete the statuwtory procedure presevibed in NDC.C, Chapter 60-021. The PSU has not even

determined which Farmers, i any, are valid “clabmants™ under North Dakota law, a5 18 required

s report. See ML 8 60-02.1-37¢1) Ceommission shall file with the cowrt a vepont
showing the amount and validity of each claim™), Nov can the PSU pursue American Federal

becanse it is not one of the parties which Chapter 60-02.1 allows the PRC o pursue claims

against. As such, the Farmers have no private right of action to seek a declaratory judgmen
3. The Farmers have no private right of action under Minnesola law

Ain bBuvers in

Minnesota law provides the statutory procedure governing claims agains

Minnesota, the “Minnesota Orain Buvers Act” (Act™y codified at MLE AL §§
MOSALE 22315, Under the Act, a “grain buyer” is defined as "a person who purchases gran for
the purpose of reselling the grain or products made from the grain, with the exception of a person
who purchases seed gram for crop production or who purchases grain as feed for the person’s

own Hvestock.” MBS AL § 22316(5) “Grain” includes “oilseed 1o an unprocessed form.” which

ventld inciude sunflowers such as those sold to Mitchell Feeds by the Parmers in this case.

WMESALE 2231604y The hutervenor Farmers i this case are “producers”™ as defined by the Aot
hecnuse they are the “personis] who grow gram on land Jthey] ovwned or leased” MBAL§

22316011

The Act is enforced by the Minnesota Commissioner of Agnienlture (Ucommissions™ ),

with the assistance of the Minnesota Attorney General, MLSAL ST There 15 no private
right of action in Minnesota by a producer such a8 Farmers against a grain buyer, oxcept by

meking a claim with the commissionern

A producer clabming to be damaged by a breach of & contract for the purchase ¢
grainn by a héui;ﬁtau,i grain buyer mway Ble a written clom with the commissioner.

i




.

tate the facts constituting the claim. The claim must be filed
sioner within RO dayvs of the breach.

The olaim must 3
with the comm

V177 (poverning producer bond and contract claims),
The Farmers in this case are attempting to sidestep Minnesola’s statutory procedure
governing claims against a grain buver o Minnosota by asking this Cowt 1o cxercise s

~eda at s ety mn Hendrom, MR

jurisdiction over the sunflowers/proceeds of Mitchell |

Farmers are doing so simply because they fatled to make claams in Minnesota within 180 days of

an alleged breach, Farmers themselves admit that they contracted with Mitchell Feeds for the
purchase of their 2008 and/or 2009 sunflower crops. See Complaint, 4 25, Docket # 40, Thus. in
ovder for them to have thimely made olaims in Minnesota, they would have had to have been filed
with the Minnesota commissioner within 180 daye of the delivery of the grain, a time long
expired belore the commencement of the suits against Mitchell Feeds in 201 1
i1 THE FARMERS ARE PROBIBITED FROM BRINGING AN ACTION FOR
DECLARATORY JUDGMENT BECAUSE THEY ARE BAREED BY THE
DOOTRINES OF RES JUDICATA AND COLLATERAL ERTOPPEL
Farmers are barred under the dootrines of res judicata (9/k/a “claim preclusion™ and
collateral estoppel (/R/a “issue preclusion) from bringing this declaratory judgment action
hecause the clahm and 1ssues they are alleging were already Htigated in the Minnesota case.
The doctrines of res judicats and collateral estoppel bar courts from relitigating
claims and issues i order to promote the finabity of judgments, which increases

certainty, aveids multiple ligation, wuasteful delay  and expense, and
altimately conserves judicial rosources,

Riverwoed Commercial Park, LEC. v. Standard Ol Compare, 2007 MND 36,9 13,729 MW .24
1 {emphasis added).
The basie difference botween &3 st prechusion and issue

1
sy ot claim ;’:';'f.fe’:’.. G101 ¢ es o whole clivms, whether
nok, whereas Ew», 1o parteular issues that

H

yreclinsion is




contested and resolved, Clapn preclusion s broader in scope than tssue
preclusion as 1o the claims that come within its z-‘-;;r“x‘icw bl parrower in
scope as to the parties to whomn the doctrine can be applied. While claim

preciusion and issue preclusion advance the same basic principle— i—za:
noed for ;mi ity e gudicial proceedingye a%ww dogo i substant

different wava. Claim preclusion prevents parties and those i privity with
them 1‘;}:}33} r;-sn'\‘-zz"zg;; legal theories, claims for reéu::ig or defenses which could
have been vased in the prior h %”fi“a{i{siﬁ_., even though such clabns were

never actually Bigated in the prior case. Issue preciusion, on the o;i'hcs'
hand, precludes htigation of issues actually Btigated and necessary o the
RIS gs‘t of the prior case, even i such issues are subsequently presented
as part of a different “olaim”

b ansiyzing these jssues, we ks‘:-&;} in pund the admonition that the dootnines
should apply as faime: 8 mui ustics require, and %E”a('stz?u not be apphed so ngidly
as 1o defeat the ends ol stice of to work an niustice

Id, &t 9 M4 {intemnal citations omitted), As explained below, both doctrines apply o precinde

rehitication of this case,

AL The Farmers Ave Barred From Brinsine This Action for Declaratory Judement
Pursuant tn the Doctrine of Res Judicaia

‘the Farmmers are barred from bringing thelr declaratory judgment claim m this cas

through the doctrine of res judicata,  The district court applies the following elem

errmne H o clanm s barved by ves judicata:

LA final decision on the merits n the s action by a cowrt of competent
purisdiction;

2. The second action involves the same parties, or their privies, as the firsg
3. The second action raises an issue actually hugated or which should have been

Bigated in the first action:
4. Andentity of the causes of action]. |

Missonii Breaks, LLEC v, Burns, 2000 WD 2219 12, 791 KW 24 330 Al of the elements of res
fudicata have been et in this case, barring the Favyers from bringing a declaratory judgment

Cin.




b A final decision on the merits was issued in the Minnesota case by a count
of competent jurisdiction

The Minnesota court entered

wment declaring that American Federal has a first
priority secusity ferest iy Mitchell Feeds” sonfllowers and/or the proveeds thereo! located in
Minnesola on May 2, 20120 In addition, 1t detevmined that American Federal's first priomt
miterest 1s superior to any of Farmers” clanns,

The doctrine of res judicata requires that 2 “final judgment” be entered in order to bar the
suhsequent claim ov issues. o this case, a final judgment for purposes of res judicaln was
entered in the Minnesola case on May 2, 2012, 1 must be noted that for purposes of ves judicata

a “final judgment” 18 not the same ag a Honal dgment required under NR.Civ P 34¢b) or uts

Minnesota counterpart, M RCiv P 5402, In Reberss v Flanagan, the lower cowrt entered

default judgment against the respondent while preserving a claim for punitive damages. 410
LW 2 BB, BRS (Minn Ut App. 19875 The appellant then comunenced a suil asseriing
sdditional claims ansing from the same mansaction, fd. at 886,

The court applicd the Jdoctrine of res judicata to the clanms w the second case, and
respondent was granted judgment dismissing the second ease. fd On appeal, the appollant

argued that the second sult was not barred by res judicata because the first suit was not a ©

judgment” pursuant to Minn ROI.P. 54020 Id at 87, The court disagreed with the appellant’s

assertion, stating:

Appellant argaes because the trial court in Reberts 1 did not s:x;wuénﬁ\' determing
“there i3 no just reasen for delay.,” the resulting default judgment 15 subject o

revision and therefore not final for purposes of ves judicata.

Cases interpreting vule 54.02, however, usually arise where the trial court granis a
partial summary judgment or a’,séi";z:a‘w;-w digrnsses o portion of iha: claims of a
sarty or parties and the reviewing court s asked to address the appealability of the
pat g ;

order.




Appeliant cites no authority for extending the rule to determine the finality of &
pudgment for res judicata purposes. We conclude rule 5402 does not apply o
prevent appiimiimz of ves judicata in this case and thereby allow appellant 1o
bring sucorssive lawsuits involving the same set of factual chroumsiances.

fd. at BR7-88 {emphasis added).

the Minnesota court has already entered judement 1 the Minnesoz case. The case was
argued and decided on the merits. See David v Enger, 2000 ND 34,9 5 770 NW . 2d 126
Chumimary judgment ¢ a procedural device for the prompt resolution of a controversy on the
merits withoul a nial”y {quoting Hasper v. Center Mut, Ins, Co., 2006 NI 220, € 5723
MW 24 409 Decause there was a {inal judgment on the meriis entered in Minnesora for
purposes of res judicata, the firet element of has been met.

2. This case involves the same parties, or their privies, as the Minnesota case

This ease concerns four partics: (1) the Plaimtidf, PSC 2y the Respondent. Mitchell
Feeds; (3) the Intervenor, Farmers; and (4) the Intervenor, American Federal,  The Minnesola

mvolves three parties: (1) the Plaintiff, Fanmers; (2) the Defendant, Mitchell Feeds; and (3)
the Intervenor, American Federal, Thus, three of the parties in this case are identical 1o the
parties i the Minmesola case. As explained below, although the PSC was not a named party in
the Minnesota case, it is in privity with the Farmers.

The North Dakota Supreme Court “has adopted an ‘expanded” version of privity for res
jucicaia and collateral estoppel” which “exists i 2 person is so ideniified in interest with another
that he represents the same legal right.” Ungar v North Dakota State Eniv., 2006 ND 185, 9
V2,700 NAW 2d 160 The court outhingd this “expanded” version of privity as:

apanded 1o nclude as parties, or privies, a person who is not technically s party

oo judgment, or fooprivity with bim, but who is, neve Mc?a%‘c connecied with i
by his interest in the prior ltigation and his right (o participaie therein, at leass
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where such night is actively exercised by prosecution of the 2:'&€."€_%€,}~§'L e:,;'n;:'ﬂ@‘ymt? 1t
of counsel, contrel of the defense, fhing of an answer, payment of expenses or
costs of the action, the taking of an appeal, or the doing of such uths:: acts as are
£ ”“b?hiii‘ dong }«,\ nar g,

A
¥
.

LEU

id.

The Intervenor Farmors i this case are the exact same ay the Plaintifl Farmers in the
Minnesota case. In addition, the Farmers are in privity with the PSC. The Fanmers atiorney,
Prerpick Braaten. admitted at the hearing of American Federal's summary judement motion held

in Novman County on March

2, that he had been in contact with the PSC and i supported
his actions i the Minnesota case.  In addition, the PSC vistted Mitchell Feeds atter 1 was
appointed rustee 1n Novth Dakota and failed 1o 1ake any action whatsoever o sell the sunflower
mventory located 1 Minnesota, or otherwise intervene in the suit that had abready been filed by
the Farmers in Minnesota, B should aleo be noted that upon filing the Complaint in the
Mirmesota case, the Farmers also sought, and were granted an order restraining Muchell Foods
fromy selling or otherwise disposing of s sundlower inventory
North Dakota has applied the doctrine of ves judicatn when the parties 1o the second

action were not wentical w those incthe Hrst, For example, i Mead v, Farmers Union Mutual
Fus. Co.the Movth Duakota Supreme Cowrt upheld the fower cowrt’s determination that the wsue

of whether the insured’s sctions were intentional, and thus not covered by his insurance policy,

was res judicata becavse an earbier cnminal judgment found bim guilty of Class AA Felony

wmurder i which the murder was found mtentional, WEND D3R 9 15, 613 NOW .2 512 {oing
Chio Casualiy fns, Coo v, Clark, 1998 ND OLS3, 9912, 28, 383 NOW.2d 377y The msurance

company was net a party, nor in privity with a party, to the cnminal case; however, the court

applicd "res udicata” anyway.



Thus. because the FParmers were representing their mterests. and as olabmed by Derrick
Braaten, the mterests of the PSC, in the Minnesota case, the cloment of privity 15 met

3.0 This case raises issues actually litigated or which should have been
Ltigated in the Minnesots case

In the Minnesota case, the Farmers sought to replevy the sunflowers andfor proceeds
thereof,  American Federal intervened secking declaratory indgment and a determination of
which party had prionty in the sunflowers and/or proceeds located in Minnesota, The Minnesoia
court found that American Federal has a first priority security interest in the sunflowers and tha
its Hen 18 sentor to any interest the Farmers may have,

Py this case, the Farmers seek a determination from this Court that the sunflowers and
procesds therefror ave part of the trust established in this case. The Farmers then seck to have

this Court establish that they have a claim 1o the suntlowers and/or proceeds superior to that of

Agmerican Federal, However, Farmers should have ralsed that argoment in the Minnesota case.

'“f'?{}s:s; iudicma :‘1;};}%@‘« even though the *‘szb&%@que”ﬁ claims may be based upon &
different legal theory” “It miatiers not that the substantive fssues were not directly
e;iza:;tidcfi in the prioy action; the key s i,}z{-izi‘ they wore ‘capable of being, and
showld have been, raised as part of the Jprier] preceeding.”
Missouri Breaks at% 1 (ntornal oitations omitted),
The Farmers were capable of mising the argument that the sunflowers and/or inventory
thereof 15 part of the North Dakota trust i the Misnesota action. In fact, they Jdid assert the issue
by attaching a copy of thew “Motion for Declaratory Judgment” Docket # 41, as “Exlabit B o

“Plaintifts’ Response o Intevvenor Amernican Federal Bank’s Mouon {or Partal Summary
Brdgment and Memorandum in Support of Plainuffs” Mobon Pursnant 1o Minnesota Rule of

Civil Procedure 56,087 (MResponse™n A copy of Farmers” Response is sttached hereto as

“Exkibit B Favmers” Motion for Declaratory Judpment b this case has since been withdrawn,
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by thesr Hesponse, the Farmers argoed that “North Dekota law related 1o the grain and

proceeds of the grain is clear that Plaintiffs have a pyiority Hen by virtue of being the

beneticiaries of the tust created by North Dakota statute”  See Response, pp. 14-15 The

Minnesota court rejected that argoment i granting American Federal’s motion for summary

sdgraent, yvet Farmers sitd] pursue the same claim in this case through thely declarstory judamen
action,

Farmers may argue that this case involves a different claim because they are the party
seeking declaratory judgment rather than American Federal, However, 1t s irrelevant whether

they seck ther clabm upon a different legal theory than was soughi in the Minnesota case, ros

judicata sull apphes:

The mere fact that plamtif!s have concelved some new legal theories 1 which o
clothe the same facts and events that gave rise to the st two actions will not
atfect the res Judicata gouestion, Jf is “the facts surrounding the transaction or
pocurrence which operate to constitute the cause of action, not the legal theory
apon which a ltigant velies”

Kimpson v Chicago Prewmnaric Tool Co., 2008 NI S5, % 11, 693 NOW 24 612 Guternal cltations

omitted) femphasis added). Thus, the addition of parties or a reliance on different legal theories

does not make the doctrines of res judicata mappheable. Jd Thus, the second element of res

judicata 15 met because the same claim was already Btigated or could have been soughi in the
Minnesots case.

4. FThe causes of action in both the Minnesota and Neorth Dakota cases have
been identified

The tourth requirernent, that therve be an dentity of the causes of aclion. is alse mel. In

the Minnesota case. Amorican Federal sought declaratory judgment seeking to establish who had

priority in the sunflowers and/or proceeds of Mitchell Feeds located in Minnesota, In the present
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action, Famers seek declaratory judgment to determine whether the sunflowers and/or procesds
thereof located i1 Minnesota are part of the North Dakota trast and to declare that Farmers have
an interest in them superior to Ameniean Federal, By pursuing thetr claim in Morth Dakota,
Farmers are seeking o recover the same sunflowers and/or proveeds of Michell Feeds which
werg the subject of the Minnesola case. See Missouwrd Breaks, 2010 ND 221, % 15, Thus, the
causes of action in both cages have been identified, and the last element of res judicata is also
et

Hecause all four elements of res judicata, as defined by North Dakota lnw, have been met
i this case, Farmers declaratory judpment action is barred by the doctrine of res judicata and
should be dismissed.

B, The Farmers Ave Borred From Bringing This Action for Declaratory Judoment
Parsuant to the Docirvine of Collateral Estopnel

Not only s the Farmers” declaratory judgment action barred by the docirine of res
judicata, s also barred under the doctrine of collatersl estoppel. In Gratech Co., Ltd. V., Wold
Engincering, P.C., the court explained collateral estoppel in more detad and outlined the tests o

& A
determine when i applies:

“Historieally, collateral estoppel was Hmited by the principle of mutuahity, which
raeans that a judgment can operate as coliateral estoppel only where il the partles
to the proceeding in which the judpment 33 rehed upon were hound by the
judgment” Hofsommer v, Hotsommer Excavating, Inc., 488 NOW 2d 380, 384
(M2 1992y L

Four tests must be met before eollatersl miu; pel will bar relitigation of 4

faet or 1ssue mvolved o an carbier | {1y Way the issue deaided n

the prior adindication identical to the one presented in the action in

gquestton?; (23 Was there a final judgment on the merits?; (3) Was the

party against whom the plea is asserted a parly or iy privity with a party 1o

the prior adjudication”?; and (4) Was the party against whom the plea is
asserted giver a fair opportunity 1o be hoeard on the issue?

ZO07 WIY 46,8 14, TI9 WNW 2d 32



As euplained below, all elements of collateral estoppel are met in this case. thereby
precluding Farmers from secking a defermination in this action of which party bas a prior

interest in the sunflowers and/or or proceeds thereof of Mitchell Feeds located in Minnesota,

1. The issue of who has priority (o the sunflowers and/or proceeds thereof iy
wlentical to the one presented in the Minnesota case

The Minnesota court ardered and entered judgment declaring “that Intervenor American

Federa

P Bank has a fwst priovity inferest in Defendant Mitchell Feeds, Inc s sunflower mventory

ard the proceeds thereol superior to any of the Plaintiffs” clanns” See May 2, 2012

and Cirder, Morman County, MN Case 54-0V-11-112, In this case, the Farmers ask this cowt 1o
declare that the “intervenor farmers, as beneficiaries of the trust, are entitled to the sunflowers or
procesds therefrom.” See Complaing, § 48, Docket # 60, However, the exact same ssue of who
has priovity i Mitchell Feeds™ sunflowers and/or the proceeds thereo! was already decided in the
Minnesots case. Thuos, the first element of collateral estoppel has been mer,
2, There was a foad judgment entered on the merits o the Minnesota case
As explained above in the argument reganding reg pudicata, o final judgment was already

srvhered on the merits,

A The Farmers are the party against whom collateral estoppel is being
asserted

An explained above in the argument reparding res judicata, the Farmers are in privity
with the PR Moreover, for purposes of collateral estoppel. privity of all parties 1s not oven
required because the Farmers are the party against whow collateral estoppel 1s being asseried,
and the Fanmers are a party m the Minnesota case.

Atthongh Morth Dakota clawms that the requivement for munuality stldd exasts m order for

collateral estoppel 1o apply, see Ungar ot 2006 NI 185, 9 12, 1t has nol consistently apphed that
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rule. For example, in Riesmers v, Anderson, the cowt apphied collatersl estoppel to a plaintift in
g civid suit 1o keen the plaintft from relitipating the ssue of whether he was {alsely arrested for
domestic msralt, 2004 ND 1099 13, 680 NOW 24 280, In that case. the plamtf] brought st
agatnst the Traill County Depaty Sheriff, Shertf?f, Btate’s Attorney, and the Oty of Mayville and
twe of 13 police officers alleging he was falsely arrested for domestic assault, Jd at® 123 The
Morth Dakota Supreme Cowrt affirmed the trial cowt’s summary jndgment in favor of defendanis
based on collateral estoppel. Jd ot 4 13 In doing so, the court relied upon its earlier decision in
Peters-Riemers v, Rigmers, 2002 WD 72, 644 NW.2d 197, i which 1t “affirmed a judpment
digsolving the marriage of Riemers and Pelerson-Riemers.” in which opinion the issuc of
“Riemers™ domestic viclence and Potors-Riemers” alleged domestic violence were addresacd at
tength.”  Jd The court affirmed the tial cowt's findings that Fiemers conmmitted domestic
viglence i conpection with the same ncident i question n the current Riemiers case. 4
Apphyving collateral estoppel, the cowrt held:
Thus, the basis for Riemers’ sui-—that he was {alsely arrested for assault and hig
former wife should have been, but was not, arrested-—was previously htigated and
determined, precluding Riemers from relitigating those issues. Because Riemers
collaterally estopped brom reliigating those issnes, we need not address

saues he has raised 1y bis action based upon the decision to arrest and prosec uif~
fum, byl not Peters-Hiemers,

i,

Thus, since the Farmers are a party 1o the Minnesota case, and they are the party against
whorm collateral estoppel is asseried, the third element of collateral estoppel is clearly mel. As
such, Farmers should be collaterally estopped from relitigating the issue of which party has

priovity to Mitchell Feeds sunflowers and/or the proceeds thereot,
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4. The Farmevs were given a fair opportunity in the Minnesota case to be
heard on the issue of priovity in Mitchell Feeds sunflowers bventory
and/or the proceeds thercef

The Farmers were given a fair opportunity in the Minnesola case 1o he heard on the issue
of pricrity. The Minnesota case was mnitiated by Farmers on April 6, 2001 Amerean Federa)
filed is motion for summary judgment on Febroary 14, 20120 The Farmers were given an
opportunily, and did, respond 1o the American Federal’s motion for sumamary judement. In
addition, through their attorney, Derrick Hraaten, Farmery appeared and argued against American
Federal's motion for summary judgment at a hearing on March 16, 2012 Thas, Farmers were
givers a full and fair opportunity to be heard in the Mimesota case on the issue of prionity in
Mitchell Feeds sunflowers and/or proceeds thereot

As explained above, all of the elements of res judicate, and the tests reguired fov

colateral estoppel, are wet n this case.  Because the Mimnesotln ca

eoalready determined the
clanns and issues the Farmers are attenipting to relitigate in this case. thelr declaratory judgment
olairn should be dismissed pursuant to the doctrines of both res judicata and collateral estoppel.
L THE FARMERS ARE PROHIBITED FROM BRINGING AN ACTION FOR
DECLARATORY JUDOCMENT BECAUSE THE GRAIN HELD IN STORAGE BY

MITCHELL FEEDS ANIVOR THE PROCEEDS THEREOF ARE NOT PARY OF
THETRUST FUND ESTABLISHED IN NORTH DAKOTA

Fammers seek (o have the sunflowers held in storage by Mitchell Feads in Hendum, MM
and/or the proceeds thereol made part of the trust fund 1 North Dakota, However, the PSC does
not have purisdiction over those sunflowers and/or their proceeds. As such, they cannot become
part of the Morth Dakota trust,

b Public Service Commission v, Sustainable Systems, LLC dba Montla, the Novth

Prakota Public Service Commission faced the exact same sitpation s dealing with in this case,



Civil Mo, 080900004 (Burdeigh Oy, MDD 2009y Sustamable Svstems, LLO dba Montla

{Rustainable Systems™

Chapter 60-02.1. See
Fd., Report and Recommendation of Trastee, Doc 812, % 2, Sustainable Svstems also “operated
a crushing facility mn Culbertson, Montana that was Heensed by the Montapa Department of
Agriculture and had been receiving saltlower from North Dakota producers for crushing into o1l
fd,, Doc, #1209 3, In May 2009, the PS5O applied to this Court and was granted an order finding
Sustamable Bystome insolvent and appointing the PSC as trustee of the trust fund provided for in

NDCO §00-02.0-29 Jd, Doc #12, % 4.5

S recetved the proveeds of Bustainable Svistems bond, which was made part of the

trust, A, Doc, #1249 B The Montana Department of Agriculture hguidated the grain related
assets on hand at Sustamable System’s warchouse in Culberston, Montana, and distributed the
proceeds to all claimants with o valid clamm, Fd, Doc #12,% 12, In s report, the PSC found
that “[tThe $130.000 Morth Dakota bond proceeds are the only assets available in the Novth
Bakota trust fund and are needed to poy North Dakotu claimangs.”  Id., Doc, #1272, 4
{emphasis added). This Court approved the PSC7s report and authorized # to distnbute the
proceeds of the bond to the valid Novth Dakots claimants, Fd, Order Approving Trustee’s
Report, Approving Paymeni, and Discharging Trustee, Doc, #16.

The same 5 true iy this case - the sunflowers tansported by Respondent Mitchell Feeds
and stored an 115 warchouse 1o Minnesota gre nof part of the Novth Dakota trust. The

sunflowers were transported 1o Mbnnesota and the Minnesota court has already determined who

has priority in them. Consegoently, Farmers declaratory judgment action should be disimissed.

Lo
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IV,  THE FARMERS ARE PROHIBITED FROM BRINGING AN ACTION FOR
DECLARATORY JUDGMENT PURSUANT TO NORTH DAKOTA CEXNTURY
CODE CHAPTER 60-02.1 BECAUSE THEY HAVE NOT EXHAUSTED THEIR
ADMINISTRATIVE REMEDIES

Because the Fapmers have not exhausted thelr administrative remedies, a declaratory
indgiment sction 1 wnproper and should be demed. Farmers seek a decluratory judgment from
the Court o deternune that {1y the sanflower mventory of Mitehell Feeds and proceeds thereof
ave part of the ust fund established by the Morth Dakota Public Service Commission; and (2)
that Intervenor American Fedeval Bank’s first priority security mterest in the sunflowsr inventory
does not defeat the Farmers” rights as benehicianes of the trust. Declaratory judgment 15 not
proper in this case because “[tihe Declamatory Judgment Act does not authorize advisory
opiions.” Park District City of Fargo v. City of Fargo, 129 N.W . 2d 828, 831 (N1 1964}
(oiting finakes v Johnson, 75 N0 1064, 26 MW 2d 368 (N D 1947

Iy West Fargo Public School District No. 6 of Cass County v. West Farge Education

Assoc,, the North Dakota Supreme Court expanded on this Bule, st

While o declaratory jndgraent action s miended o provide @ method where
parties to 2 yusticiable controversy may have it determined by a court in advance
of any invaston of night or breach of obligation, 1 nevertheless must involve an
setgal u.n.iz«_)xle,@::@ of a justiciable characier hetween parties having adverse

¥y

inferosts, No action oF procoees ‘Ei;"}i‘v'\" he under a declaratory yudpment Act {sic] ©

obtain & decision which is merely advisory or which merely determines abstract
questions.

ZRYWOW 2 012, 617 (N 1977 (eiting Park Diserict ity of Farge, 129 MW .2d a

831 Asbury Hospital v. Casy Connty, 72 N 7 NUW A 435 (1943 and Langer v, State,

69 ML 129, D84 NUW 238 (1939
The PSC was appointed tustee of the Mitchel Feeds trast fund by Order of this Courl on

May 10, 2011 See Docket #1200 Farmers Hled claims with the PSC stating that they were not

o
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paid for sunflowers sold to Mitchell Feods. See Complaint, Docket # Intervenor

American Federal Bank iviervened in this matter in order o establish ys first priorily security
nterest in the inventory of Mitchell Feeds, See Motion for Rule 24 Intervention, Docket # 25,
Order Greanting Rule 24 Intervention, Docket # 36,
The PSC is currently in the process of determining which Farmers have proper clams
mcder North Dakota faw and has not vet filed #13 report to the Cowrt as required under M INCC 8
60-02.1-37, That section states:
I, Upon the receipt and evaluation of claims, the commission shall Gile
with the court @ report showing the amount and validity of cach claim afier
FeCOEIZIng.
a. Relevant liens or pledges.
B Relevant assigmments.
¢ Relevant deductions due to advances or offsets acerved in favor of

the beensee,
. In case of velevant

ash claims or checks, the amount of the claim
with interest from the date of default at the weighted average prime
rate charued by the Bank of Movth Dakota.

2. The report must also contain the proposed distribution of the tust fund

sets, less expenses incurred by the commission in the administration of the
insobvency. 1 the trust fund is insafficient o redeem all claims in full, the report
should st the funds as provated,

3. The court shall set a heaving and the appropriate notice for
interested nersons to show eause why the vommission’s vepert should net be
approved and distribution of the fund be made as proposed. (’“@p%ef’ of the
report and notice of hearing must be served by the commission by certified mail
upon the lcensee and the swrely and by ordinary mail upon all persons having
claims filed with the commssion.

4. Anv avepieved person having an obiection fo the commission’s
report shall file the obiection with the court and serve copies on the
commission, the leensee, and the surety ai least ten days before the hearing,
Fatlure to file and serve objections in the e set s a waiver of the objection,

5, Followine the hmrm& the court shall approve or mudify the report
and issue an werder directing pavment ol the necessary bond proceeds,
distribution of the trust fund, and discharge of the conmmission from s frust.

femphasis added).
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The PSC has marshaled the bond as part of the trust w this matter. The gram and/or
proceeds the Farmers seek Lo have marshaled are located in Minnesots and subject to Minnesota
fews. The PRC cannot marshall the gramn and/or proceeds which are located in Minmesota, See
PECw, Minnesoto Grain, fre,, 2008 ND 18409 21, 736 MW 24 7ol (OPSC recogmized i conld
not marshall assets from Minnesota Grain’s Fast Grand Forks warchouse for the benefit of the

receiptholdersy, PSC v Sustainable Systems, LEC, Civil No, 09-C-1034, PRC Case No. GE-09-
P12 (ease dealing with msolvent roving grain buyer censed in North Diskota who purchased
grain from MNorth Dakota farmers and stored the grain in iz Montana facility, Montana
Drepartment of Agriculture handled claims related the graws located in Montana and only bond
was part of Morth Dakota trusty, The PRC will make o determimation whether it has the ability o
marshall the grain and/or proceeds,

The PSU has not vel determined which parties who filed clayms are wroe “clatmants™ with
vadid clams against the trast proceeds. The PSSO, pursuant o Section 60-02.1-37, will evaluate
the claims submitted and submit a report, recopnizing any relevaut hens.,

The Farmers are attempting to civcurnvent the standory procedure govermng the PSCTs
admimstration of the trust and attempting 1o place the wmitial faotual deterpination of who has
valid clamme in the hands of the Court. In doing so. they are attewmpting to avord determination
by the PSC, the administrative agency which has expertise 1 this area. The North Dakown

-3
I
¢

Supreme Court has stated that "Ruale 57 does not anthorize the emploviment of two procedures at

)....u

the same time on the same question.” Shark Brothers, Inc, vo Cass County, 256 NJW .2d 701,

T06 (NI 1977) (referving to MDR.Civ. P57

1 osuch bifurcated procedures were encouraged or sustaiped, i1 would create
duplication, and upcertainty, and waste manpower and money, with no
appreciable yesudt, and all without improving the administration of justice. Hone
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side of a proceeding were permitied o proceed both in the adminisiaiive
channels and the fudicial channels ot the same time the other side could also resort
to the same procedure. The result would be endless confusion, which we can il
attord.

I 2t 705-06.

Siee the PSC s sull in the process of marshaling assets and administering the trust, as
provided under NDUCC Ch 60-02.1, the Farmers cannot start a declaratory judgment action

which would anwunt to an advisory opmion for o determination of what should be contained
within the frust, and which claimants, creditors, and/or Henholders should be given priority to the
frust procecds. The Dreclaratory Judgment Act does not authorize advisory opintons.”” Park
District City of Fargo v City of Farge, 129 NOW 2d 828, 831 (LD 1964) (citing Ginakes v
Johnson, 75 N1 164, 20 NUW.2d 368 (MDD 1947

bre West Fargo Public School District No. 6 of Cass Connty v, West Fargo Education
Assoc., the North Dakota Supreme expanded on this Rude, stating:

While o decluatory judgment sction s intended to provide a method whereby

parties o a justiciable controversy may have it determined by a court in advance

of any invasion of right or breach of obligation, 1t nevertheless must involve an

actual controversy of a justiciable character between parties having adverse

interests. No action or procecdings He under a declarstory judgment Act Jsicl to

obtan a deosion which is nevely advisory o which merely determines abatract

uestions

259 WNOW A 012, 617 (MDD 1977 (eiting Park Bistrict Oty of Fargo, 129 NW.2d an 831
Asbury Hospital vo Cass County, 72 MDD 359, 7 NOW 2d 438 (1943 and Langer v. Sfate, 69
N 129, 284 WNOWL2ER (1939

The Farmers cannot side-step the statulory process through this motion, but most wail
until the PSC fles s report under NDCC § 60-02.1-37. Only then can it properly object (o

the report and be heand by this Cowrt,

26



Y. THE FARMERS HAVE NO INTEREST IN THE INVENTORY OF MITCHELL
FEES, A ROVING GRAIN BUYER UNDER N.D.C.C. UHAPTER 60-02.1

Farmers seern 1o bebieve that they have a prionity inferest in the sunflower mventory of
Mitchell Feeds similay to that given to persons storing gram i an insolvent clevator pursuant to
MDCC Ch 60-020 They are requesting thes Court grant thermn a Hen pursuant 1o the chapler

; H f
goversing warchouses,  However, Mitchell Feeds was Deensed in Movth Dakota as a roving
grain buyer, not a warchouse. Roving grain buvers are governed by a different chapter of the
Code, MLCC Chapter 60021

The case ol ML Pub. Serv, Comp’ss vo Valley Farmers Bean Ass's, o which FParmers
alluded in therr Motion oy Declaratory Judgment, nvelved an insobvent gramn warchouse
governed by MN.DUC.CL Chapters 60-02 and 66-04. 365 NOW .24 328 (N1, 1985y That case also

specifically addyessed the diffevence herween a grain buyer and 2 warehouse:

Whern a public warchouseman accepts grain for storage, “such delivery shall be a

bailment and not g sale of the grain so delivered,” and “[iln no case shall the

erain 30 stored by lable to scizure upon process of any cowrt In any action against

uch bailee, except in an action by the owner of such warchouse receipt 1o enforce
the terms thereof”

365 NOW. 2 at 539 {guoting N.DLC.O

The Farmers in this case SOLD the prain o
Mitchell Feeds, there was no bailment relationship created, and after delivery the grain was
owned by Mitchell Feeds, and Farmers could not reclaim i1 as in a bailment relationship. As
explained sbove, that issue has already been determined i the Minnesota case.

Farmers bave argued that because N.DCC§ 60-02-251, which creates a first prionty
He i favor of outstanding receiptholders of a warehonse, there must be a shvilar fivst priomy
fien vecogmized w favor of receiptholders of an insolvent roving grain buver. That argument s

completely misplaced.



There 15 no simidar Hen created in the statutes governing roving grain buvers such as
Mitchell Feeds, In fact, N.DUOCC Chapter 60-02.7 goveming grain buyers and grain buver
nsolvency proceedings was created and enacted in 1999, afier the Hen was created in WN.D.OC.C
Chapter 60-02, See 5.1 1999 ¢h. 534, Thus, it the legislature had wanted o sirilar Divst priont
en created 1 favor of noncredit-sale receiptholders of voving grain buyvers, the legislature would
have enacted a stetute similar to that w N.DOCC, § 60-02-251, The legislature did not adopt
such a section. thus there cannot be an imphied first prienty Hen in favor of receiptholders of
roving grain buvers just because there are insolvency procedures governing roving grain buvers
siilar to those governing gram warchouses,  The Farmers” argument 18 tlogical and the
Minnesota court has abready found that the Fapmers have no mterest in the sunflowers and/or
proceeds thereof focated in Minnesota, Farmers are restating thelr arguroent in a different way
g desperade attempt to find a cowrt that will grant them a lien,

COMNCLUSION

FOR DISMISSAL WITH PREJUDICE OF INTERVENOR FARMERS COMPLAINT IN
INTERVENTION

Intervenor American Federal's Motion for Summary Judgment for Dismissal with
Prejudice of Intervenor Parmers” Complaint in Intervention should be granted, and the Intervenoy
Farmers cause of action for declarstory judpment should be dismissed with prejudice. First, the
Farmers cannot inioaie such an action because they lack standing to bring therr declarstory
udement claim, Sceond, the Fammers action s barved by the docirines of res judicata and
collateral estoppel. Third. the sunflowers and/or proceeds thereot of Mitchel Feeds, located in

Minnesota, are not part of the rust established in North Dakota, Fourth, Farmers have fadled 1o

exhaust thelr adminmistrative remedies 1 North Dakota, Lastly, Farmors have no mtevest m th

28



mvertory of Mitchell Feeds, a roving grain buyey undey N.DUC.C. Chapter 60-02.1. Therefore,
Amerwan Federal Bank respectfully reguests that this Cowrt grant s Motion for Sumanary

Fudgment m its entively,

Dated this | day of May, 2012,

\ . 5

ey Foster PO

3100 South Columbia Roead, Suite 200

PO Box 13417

Girand Forks NI 58208.3417
rracykennedyi@northdakotalawnet

Telephone: (701 772-B1 1/ Fax: (701 7727328
Attorneyvs for Amencan Federal Bank
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STATE OF NORTH DAKOTA DISTRICT COURT

COURNTY OF BURLRIGH SOUTH CENTRAL JUBCIAL DISTRICT

Public Service Compmission,

P

) Covil Mo, 08-2011-0V-817
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) .

Wiomey

o Mo Gl-T1-51
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Sichell Feeds, Ing
and
Western surety Company

Hespondents.

. - s e’

AFFIDAVIT OF SERVICE
BY MAIL

e e e

wheldon

: y sihland
}‘::ti'n'm‘ B ém) Farms, Inc., Buseh Farnms, Inc.,
Dravid Dreslauners t Larorenke, Manna
Farms, Inc. MNathan M ooy, Steven
Meamever, Mitch Preskey, Paul Rohde, James
Routleduee. Barr Saveliou] d/b/a Savelkoul
Farms, Mike Schollmever, David Steey
Robert Mteeves. Paul Trout, Wurgler Farms,
Kelly Wurgler, and Amencan Federal Bank
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e

e

SR M
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American Federal Bank,

R

Irtervenors.
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o~

W" Mm% f nizm;% ; Ex..(i.»::;sxg,. 55" e D00, P
Sk day of May, 2012, she served
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i. AMERICAN FEDERAL BANICS NOTICE OF MOTHIN AND MOTION
FOR SUMMARY JUDGMENT FOR DISMISSAL WITH PREJUDICE OF
INTERVENOR FARMERS COMPLAINT IN INTERVENTION

3\"-}

AMERICAN FEDERAL BANKS BRIEF IN SUPPORT OF MUOTION FOR
SUMMARY JUDGMENT FOR DISMISSAL WITH PREJUDICE OF
INTERVENOR FARMERS COMPLAINT IN INTERVENTION

o named below, at the
o, and by depositing said

ing s ue copy 1 a postage paid envelope addressed o cach pevy
tated i below, which is the last known address of the addye
s an the United States maid at Grand Forks, North Dakota

addd
envelop

E } fong ’\ Fetfooat-Sacco
tant Attorney General
of - 127 Floor
~ast Bouleva u M»mm Dept 408
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Mark Oroman

ant Attorney General
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rek, NI AH505-0480

Dravid L Iohnson

Ma Mair, E arson & Carlson, Lid
P Broad Way, Ste 600

P(ﬁ) oy - E%’()

Fargo, N 58108

Sharon Sergeant, Claims Manager
dor Clans Counsel, Clan Dept.
Western durety Company

101 South Phallips Avenue

Stowen Falls, 51D 57104-6703

L3

Cene Allen

MeGies, Hankla, Backes & Dobrovolny
Wells Farpo y Bank Center

PO Box 99§
Mot NI S87(2-0948

Diemick Brasten
Lindsey i\-fia‘:sz&;s’m

4% Siree
Inx; et ? \E) SEA0T-4D04



1 sworn 1o belore me this day of May, 2012, by Brenda R InPersio,
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FROVEA

COLINTY OF HORRMAN

ot File

Don Ackerson Dune Arsdorzon dib/a
Morthland Fanms, CDravind
Drestauriers, Jeff Ky Lazorenke,
Mathan Neameves Steven Mesmeyer, Ron

Pelton, Mitch Prosiey Tomes Routledps, Bag

S Nane? S

et v

sSavelkoul, Mike
Piavid Steeves, I
amnd Ketly Wi

Sehollmeyer, Shone &

wit Tront, Wurpler Parmg,

&

ot

COMPUAINT

Plentiits,

R

Mitchelt Feods, Ine and Muche!l Farms, inc .

b PARTIES

¢ 7y

oo Plasnutt ion Ackerson s farmer and e and hus addross §g 5175

st od North Do

P67 S0 R Sherwood, NI S8R

20 Phamndt Lana Andesson, o Monbdond Famms ote o farmer ond woadent of Monh

~d

gy
(SRR

Prakots, and her addrows s 10845 537 ave NW Shoewand, MY 58

5 a funner and e at of Morth Dalots, and by wddeess 19 4465

D herwond, NEYSETER.

ot -,

cesident of Morth Dabom

david Doslauriers koo farmoer

G915 o a7 Rherwood, NI 88787

by

S0 Plamudf Jeft Kling 15 o tamer s nbent of Monh Dakeorn, and bis address

SV Halidny, NI 58634,
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o ois oo fapmer and resident of Mot Ddkota, and s address 1 RO9

Frese S Kalldeer, ML ARA4ED

7. Plainiitt Nathan Newmever 12 g farmer and

s Morth Dinbot, and bis wddress i

G 57 ave NE Rella, NIY 38367

%, Platned? Bleven MNewnever 18 o farmer and resident of North Dakota, and his address s

Hox 44 dMylo, NIY S350

;

9 Famut Bon Pelion o

fermier and

i ; . : i
a, and by address ie 1400

S Halhiday, MU ARGGN

FOL Platandt dMiteh Preskey s a fanmer and ressdent of Nowth Doekota, and hivow

(lenburm Bd Clonburn, NEY 38740

wnisft bames Routie

s oa favmer and resident of North Diakote, sod his address s
Ol Bovarny 1y Manor, N SRT0L,

A
IS

P2, Plainnd? Flarr savellonl is & {aomer and eestdent of North Dakota, and his nddress 1a 820

o oa farmer and resident of Morth E‘é ks

Aove S Dnunn Center, MDD 3EOG26

s Sickior s n fovmer and resident of Morth Dakote, and Bis add
987 e SW Gladstone, MDY 58640

A Pl Dravid Rteeves 13 g turmer and restdent of North Dakota, and b address o 46480

Uiy B 2 Sherwood, NE SETRD.

Ve Plamidt Pand Trout is a farmer and resident of MNorth Dakota, and bis addeny s FOURS

I SRV WA I RS SRS E S e
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H

Mo NI ST

by Wargler 13 a farmer and resdont of North Vyakota, and his address s 1600

e T, binot, ND 38761

din Mitchell Feads, Ino. 15 o Minncsota vorporation created on lunuwy 10, 2006

ot 184 Thwy 75 8 Hendrum, MB 568 Robert Muchell 1s the

apend

&

Whichedt Peeds, Inoo was

corpuration i Muorth
Pkt on September 21 70000 Defendant Mitchell Peeds ne Pnoa baves of sunfbowers

i

and prafn products with s principul offiee focated al 154 Phwy 75 5 Hendrowen, MN

W1 Qs registered agent for Morth Dakow s Jackie Mitchelh wihan arddress of 4905

County 21 9 Horace, NIy 38047

fendant Mitshell Farnis, Teo, (s o Minnesota corporation erested on fanuary 18 2000

and warh on address of 154 Haey 79 5 flendrum, MM 36330,

regiat

Cepdunt Mitchell Farms, e was alse registered as a domestio fanm compomton i

posth Dakols on Fobruary 15, 1995 Defendant Muchell Farme e v nimed a3

farning opesation. s registered

apent for Norh Dakets s Seett Matchell with s

adidress of 1920 146 1 Ave SE Urle, NIY 58029, which i3 alse the focation af it pringipal
attiee,
i1, BACUKOROUND

Plaint (9 e farmers who produce sunflowers,

iaed
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41,

Gy

poPaiontd Scott Lazerenko has not boen paid for approvimately 43154

. Plaingff Mitch Proskey has notbeen paid for approximately 49,648 pounds o

CPlaiatdT Paul Troud bas not heen paid for approoamately 490238 ¢

L3 L B BV foawr P a e ytarye sy

N
o
Wi

4

suntlowers purchasoed by Defendant Mitchell Peeds, Ine

CPhintt! Kon Pelton haz not heen paid for spproxmarely 56,726 pousds o santlowers

parchased by Defondant Mitchell Feeds, Tnc,

sunil PR RVIISA 821

purch by Defendant Mitchel! Peads, Inc.

S0y i

Phintll Iomes Rouwtledge bas not been paid for approximately

sunnflowers purchased by Defendant Mitchell Foeds, Ine
i ¥

Plaintd? Bar Savelkonl has not hecs pad for approximately 237301 pomdy of

Fainnlt Mike Schollmeyer bax not boen paid

sanflowors purchased by Dofondant Miwhell Te

2. Pldnudt Shane Sickler has eot been patd for approximately 95901 pounds of sunflowers

purchased by Defendant Miwhell Feo

VoPlainnft David Steeves hos not been pmd for approamately 104070 pounds of

7

sunfiowsrs purchased by Defendant Muchell Fee

b, bne

Cosunlonwers

surchased by Defendont Miuche!l Feeds, Inc

CPlaimift Wirgler Farms hus eot been paid oy approximately 248874 pounds of

apnflowers purchased by Defendant Muschell Peds, Ine)

Pheinnd { K elly Waorgler has pot been patd for epprosimately 46 {sondlowers

wd by Defendunt Mitchell Feads, Inc.

sounds of

pounds of

dmately 7007046 peunds of
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1A

47.

49,

A

RO
e

55,

CPlatnne s behove that mgny of th

Ceflecnively. Defondant Mitchell Veeds, Inc, has fafled to pay for approwmately

TATI008 pousds of sunflowerss or more, amounting 10 approxinately SEO0.000 . §

il

i

CSeveral plaiatiffs have received only partial payment on their sunflower contracts,

: .

Collectvely, the sam of partial peyments that remaln outstanding on Plantfls’ econtracs
fenpproximately B onadlion,

For some Plantiffs, Dofendant Mitchel! Feeds, fne. has fatled o plek up oy doliver the
sunfiowers ug agreed upon i the contract,

Detendant Mitchell Farms, Ine. i3 designated as the paddy responsible for payveng freipht

suosome of Plainttf! s sales ok,

Ao
L

CDefeadant Miholl Fanos, o, has failed 10 pay the freight coss on severud of Plainii ey’

Covdriiy,

Ny

CDefendant Mimhell Famms, Ino picked up and transported soveral bds of Plabng{ly

suntlowers 1o Deleadants’ stor

bing tor which neither the freipht costs nor convact

price wus paid.

e fendants wilized the clevator in Hendrom, Minnssols o store scveral, o ot all, of

Fiawmifte

suniiovwors,

sunflowers that have not been paid for are currently

storned as the Heodram clevator,
Plamt (s bebieve that Robent Michell s plansing to move and sell the sunflovers based

ot i enmation proveded by a toroer employed.

-

o
pey
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Sé. Upaon information and bolief, Plaintiffs ability o recover thelr awers thut have nol
Been paid fir or the amounts vwed o thom under thelr respeciba contracts will be
eapardizod if the sunflowers stoved at the Hendnan elevator are moved apwt/or nold,

11 FIRST CAUSE OF ACTION: BREAUTH OF CONTRACY

57 For their first canse of sotion, Plaint{fs renllepe cach and overy priog allepation of this
Complaint

58, Defendant Mitchet]l Peeds, Ine. breached He obligations under Plaintdls’ convacts by
fatling o pay in full the stated contract price

50, Plainti{Te suffered sipnificant damages from Defendant’s faiture to Bl s obligations

Tare entitled 1o remmady,

ander thelr respective contracts
1V,  SECONDCAUSE OF ACTION: REPLEVIN
60 For their seeand cause of action, Plainitis reallepe cuch and cvery pror allcgation of this

Compla

a1, Detendant: Mitchell Feeds, Ino und Miuichell Fummas, Ine un and transported
Plaintiffy cuntlowers fo i storage faoifites without paying Plainiifiy for such goods as

spociied by the contract ferm

s
[
N
o]
P
o

Decdendants Michell Feeds, Ing, and Mitchell Fuarme detaned and

withhold Plaintifls” suntlowers,
63 Plaietiis suffered significant damages from the wronglul dotention ol thow property and

nre catitled to U return of the property.

YV, PRAYER FOR HRELIEY

WHEREFFORYE, the Court should entor judgowent i faver of Plaintis and agams Defendants

and tssue an Orden
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64, Fgointng Defendants and theie agents, eraplovees, and roprosontatives from selling,
rrangferring, bargaining, conveying, envumbering, disposing, or secreting from Plainiiin
any sunflowers in the possession of Defeadants or their apents, including the sunflowers
stored at the Hondrum elovatiorn

65, Dreeting Defendanty o retuen o Plaintiffs any sanflowers in Defendants possession,

ared damasgges lor the taking and withholding of Phalntffs’ property;

66, Alteratively, directing Delendants to pay the contraet prices in full, and freight costs

wicre applicable, ehuding interest o date on amounts owed and any damag
vaonpivl detention of Phinntls’ property; and
67, Divecting that Plainiiths have such other gencral reliel ax ;aay be Just, ogether with costs

ancd dishursements

duy of Apnl 2001,

SARAHN VOGEL LAaW PARITNERS
Attorneyy for Plaintiffc

2272 North 4th Strest

Bigmarck, NI S8501-4004

Phone: 7012212911

Paxe T1-221.5847

?}{*fﬁui‘ Bics'ii’%fg’i {;i,} i .
Lindsey Micuwsma (1D Q300864

ir
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ACKNOWLEDOMENT

The undersigned hereby acknowledges that coste, dishurscments snd reasonnble attomey and
witness fees may he swarded pursuant o Mina, Stat. § 549211, 10 the partics against whor the

alfepntions in the Summons and Cemplaint are agsered,




STATE

{OUINY

Y i iy X

Praoyivieyyr s Fiw

G E34

OF MIRNNES

Py or

N DISTRICT COURT

NINTH JUDICIAL ST RICT

ourt Fide Mo

Vlon Ackerson, Dang Anderson dibiy

Northland Farms, Mike Aasen, iﬁws{i
Dreslawries, Jeff K1 g, Seolt Lazorenko,
Mathan Neamcyer, Steven Neameyer, Ron
Pedton, Mich Preskey, fames | Rowdedge, Ran
Savelkoul, Mike Scholim eyer, Shane Sickler,
Pravid f?;’z.a\:zws. sl Entmt, Wrpler Fuomns,
and Kelly Wurpler,

AFFIDAVIT OF DAVID DESLADRIERS

Sa? et et e Smar? et st e et aa

Plaintiffs,

o .

V.
}
Muchell Pocds Toe. und Mitehell Farms, Inc, )
3
Urefondants, }

STATE OF NURTH DAKOTA

SUNTY OF BURLEIGH

e et Nt

David Deshuuriers, helng duly sworn, states and ailests ay Follows:

PooDama farmer sod G land nesr Sherwaood, Noyl ko,

oG At S, 008, Denlered into a eontract with Roberd Mite hell of Mitchel Feeds Ine Jor

the mule of 750 aeres of MuSun Sunflowes for u price of $.30 per pound.

Sur Exhibh 4
attachied horete,

4. Rebees Misshell also operstes Mitchell Farms, tne, which iz indicaied as the party

HOEZH h SN

Ble for feelght costs on some of my saloe tickels. See Bxhibh I atuched hereto

4. Approximately 745 320 pounds ol were pick

i Ug\ § Yoy {%n%’ 17 >3;:;: 13} 7& zn_}}(:%i f .

was nat ped oy the full contract price of thase sunflowerg,

EH

SooUnly 109640 pounds of sunllowers were pabd b il The remabning 615,080 pounds
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1 vorily that Paapeaphs 27,79 495354,

weere only partially paid for or notat all.
The smeunt owed 0 me by Mithell Peeds for the suntlowers that were pucked up or

5

delivered under the conteact but not paid for is approxinmtely §157 347

{sold 147,000 pounds that were aot pieked up by or defivered 1o Dicfendants for s price
of $.1% per pound @ u thind pardy. T am still owed 327,048 on those sunflowan for the
ditference from the contract price of $.17 per pound uad a freight amount of $2,058.
The total unpaid balance owed to me by Mitchell weids s approximately 184395

| did not agree to aceept partial payment as satisiction for the contrat pn e of 5340 por

pound,

1 As g resull of his fallure o pay. | Rave been unable 1o puy off my opeering fuan snd have

hai 1o pay sdditional interaxt on the loan.
adthough | iulfilled my obligeGons under the contracy, Robert Michel has indicated on
multinte occesions that he is unable © pay the rerunning amount due under the contraot,

Recontiy, he refuse

st answer or setumn elephone onils und does not regpond o demands

For pavinom

2 My hired band has bauled my saplinwens e slevator bn Hendnon, Minnesots

previousty, and | bolieve that some of the senflowes that | have pot been pald for are

siored ot the Hendrum elovetorn,

ks ey belied that 3 the sunblowars froms e Hendium elevator are maved and soid, i

andd others who have ot heen peid on thelr contraets with Defendants witl be wnable

recover the outslanding payments duc o us,

oot corrent to the

oy knowledpe and bol
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Datedihis & hday of Apdl, 2011
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COUNTY OF BURLEIGH
. g"?f%f . s : o
O thos of Tday of April. 20 before me personnily appeared Dawd Des
boowr o me 1o be the some peoson who {8

%

s acknowledyed 1o me that he oxeouted the same,

DERECK sraaTry
) Mot F’ugiiz '
Sats of Hith sty
3 il Fend y
e Covnmindon Drpi Ry 23 o014

o

AUITITS,
sanvibed 1 and who executed the within dooument,
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Aptit %, 2008

PURCHASE CONTRACT NUMBER:

.
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£

&
[ W
D David Deslaurers s
AR Co R
Sherwond NI 58787

Purchased From: ;

(L4

Cumesedliy sad e Nugon Bunfibwers  Moishre 16% 7 Tegt Welght 27 ths bu

Cuantr: FE0 Acres Fall Produstion / Prce Protection

Peirey ?, (* % 3 /;%E

PremburmsDlstoant Soate: Moisture 2% dockage per 1% Moelsture

Payment Terme Payments Due 1 days afley Delivery & Orading i

Beibeeey Bule Per Apreement with Fapmee |
Shdgmens Period: Fabl 08 thyu Spriny 09

Webybte i Cavare, Pegtination
Bmpn:xizssifu fenvert ) f”zf*i!g Gi’?.i{ﬁf-ﬁ‘l
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Attachment A

PURCHASE TERMY

EORULES: The Rules of e Assoctation Haied oa tu fene of this Contrant ahelf gonorn, AY Gleputes wising sut of ¥ m ansewibon, Induiting any |
pdeting to c»x;!emﬁ formmation, shatd be revobrod by whivstion fn svonrdan whibe the riles of such Associaion, Vhe Soaizion and sewd dunsyningd by
whitration shall bo fned s Bhading apeote both partics, Yoller reprovents snd warrante 1o Boyer that Selfer 2 8 MERTHANT fa that wam ie ssed § in ik
Uatforms Doramercisd Cosled with rospet (o g greds sodd ander dhls Conbra,

i3y

POIALLEY Galler warvents 10 Buyor thet sl camoneditics sold and detiecved hereunder witl be of good, sound, dr y snd WEHOHAHT AR ausihy tn
secupdanne wdih e spocified griske and Wil comply odth ot spplieable federsd wiatn, vod foual laws ond sepulailons snd Wit nol b sduliorsed o
andrhsnndead wehibio the sscando of the Fedorst Foed, Drug and Commetin Aok, v In 6 eorminolity witich feay nol, ander the provisisas of Sention 404 or 108
of the Aet, ba Introsduned o Ihteosiate commarcn, BELLER ALSCG WANRANTE THAT MO WATER HAS BEEN ADDED 1O 1 HAMIIBITES 10
BE DEELIVERED H‘FRH"'?(EE{ AT ANY TiME O FOR AMY PURPOSE, EXCRPE AR A CARMIES FOR MMRECTIIDES APRLIED AY

; OMBEMDED LEVELS THIS QUARAMTEE MAY BE RELIED UFON 8Y THE BUYER v THE QESALE OF THESED

hARNLIEA
CERAMOIES

-y

FHERS

BOWEHIHTS/ORADES
wpecificst oo b oy heprof

O GOVERM Uasilichd uslonded veclzhts and grades 81 glaoe of debivery 1o govern, utdeny oTieist weights and prezes are

THRLE/RISK OF 4 Tlahe and visk of fous shall pran 1o Buyar only 89 esld commaditben o wey par thereof By dolivared 19 snd someiodd by Buyre, sod
then mé_y w3 10 g rnath of soid conumadities ns is 2o deflvoral sad pesepnd. Suller wemrnate thet Sefler has good and markeiabi
ihot the eooeodites wild be delfveral free amd dowy of o} Bors o nibey rz,cs.mbmzm.
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STATE CF pMINNESGT A N PHSTREIT COURY

-

Pron ackerson, Luna Andersan Jdibdy
Portndand E"’ :xs'am Wtk Aasen, David

off 1 mfj Scon Lazorcnko,
&{i’m ! ?\mmﬂw ¢, Steven Neamayor, Ron
whvon, Mitch Preskey, James Ei’ouiivé . Bat
avetioul, Mzkc Schollmeyer, Shane S ak oF
David ‘.%’-;trscws;, Pont Trout, Wargler %*m’m&;,

T

{3

P

AFFIDAVIT OF DAVID STEEVES

}

nadd Kelly Wurgler, 3
N

;

Phaintilfs, 3

3

sdtiohell Feedy, Ino, and Mitchell Fanns, Inc,

ORI

Prefendants,

OF NORTH DAKOTA )
i

COLINEY OF BURLEIGH 3

David Steevey, heing duly sworn, states nad atfests o falows
tEoam oa tanner med e land news Sherwood, Morth Dakowe

SO Mareh 24, 20081 entered Into a contract with Hobery M fiohell of Mitehell Feads Inc

for the gale of 300 acros of NuSus Sunflowers for a price of 530 pey pound, Bee Exbibi

A attnched horeta,

G Babern Mitchell alse operates Muchell Forms, e, which s indicated ax the

i horein,

pesponsible for Gromght costs on my snies

o
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Abhouph all of the contracted sunllowers were pinked up by or delivered o Mitchell
Fees. b was not pald Tor the full contract price.

&

A weral of 324940 pounds were pantdally peld ot o price of 014 and 104620 pounds
prgngrn completely unpald,

7

Phe wial smeunt owed to me by Mitchell Feads lor the 2008 sunflower contract by

approxiaiely $83,376,

s the cogt of fraipht

Dedud not agree o aceept panial payment of $.14 poy pound as axtislaction for the conpac
price of $.30 por pound,

A result of his failure to pay. | have been unable w pay off my opersting fnan wnd huve
hasd s poy addivonal mteeest on the loan

Atough 1 Rudfilied my obl cunder the continct, Raobert Mitchell has idhoated on

multinle oveasions that ho o unable o pay th somning amount dug under the contrac

Keooriy, he relise

s o nnecr o relurn teleghone vidis and does not rexpond o demands

2,

VoA termer caployee of the eleviator lnformed me thot wpproxmastely 75 000 bushels, or

21 midlion pounds, of sondlowers are loeated st an clovaior in Hendesm, Mineesoia,
 have Bauled my sunflowers 1o this elevator proviously, and | bebeve that sune of the
surdlowers thel T bave not teen prid for are stored of the Hendrum clovator

iy

fois vy behiel based on my conversation with the former employes thut Deleadants me

alaing 1o move the suntiowers that sre locpted it the Hendrom slevator nod el th

Ao employee of the olovater in Ada, Minnesodn in fornied me that Kob it rrnved

o b sunilowers sigrod ot their glevator in Ay
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b4, During @ telephone conversation on or about Mareh 26, 201, Roboert Michell serd th

he needed Lo get grain maved 1o pay his bils,
}

eatedd that be has Doanond

difficulties end that he s selling what b ean.

Ln

f have also been informed by o former omployee that s truck owned by Belendimtg

qent 1o Hendrum on April 4, 2011 and that it Bikely moved a loed of sunflowens o the

Flendrum elevitor o be sndd,

Vo The Pormer employes also stated that there was an asger in

e bins that was bikely

bing used to fil rucks o move the supflowers from the elovaior to be serded

171 hewe speken tooat e

st twenty-four people who have de

v husiness with [2abest

sitchelt and Mitehelt Feedy wiho have not heon puid in el fotih

orr sundiowor contracts,

(8 1t is my belief that i the sunfiowers from the Hendn slevator wr movisd and

ant others who have not been paid on thedr contraets wath ©

Sepdnnts witl be unable o

pecover the outstonding payments due 1o
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Dhavid Steeves
STATTE OF NORTH DAK.OTA
55
COUNTY OF BURLEIGH )

AA

-

Onthis 5 day of April 2011, belors me personally sppesred David Steeves, knowi o
o L

se the sa

I 10 s person whi is deseribed in and who excouled the within document, and

3 §
acknowledped to me that he exoouted the sume.
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STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMIBESION

Public Service Commibssion Casp No, GE-11-4903
Mltchell Faads, Inc.
Ex Parte Csase & Dogist

AFFIDAVIT OF SUSAN K. RICHTER

STATE OF NORTH DAKOTA

i

}
Y58
COUNTY OF BURLEIGH }
Susan r Richter i’)s‘}i{"&g} fiest duly sworn, deposes and stales
That ahs in the Diraciorn ¢ ublic Service Commission's Licensing Division

That on Februsry 1, 2011, the Commisslon racaivad g iestter with allachmanis

frorn James Burckhard of Towner, Nodh Dakots, alloaing he had not been pald for

surflower seads sold to Milchell Fes

Thaton March 30, 2017, the Commission mceived a leflar with altlachments from
Disvtd Sleeves of Sherwoud, Morth Dakota, sleging he had not been pald for susflowar
saads sold to Mitohall Foaeds, Inc.

That on Apdl 4, 2011, the Commission reoaivad 4 laler with attachments from

Gens £, Allan, attomey representing David Deslaurers of Sharwoomd, Noth Qakola,
astleging David Dastaurlars bad not been pald for sunflower seeds sold 1o Michet

Faads, nc
That on Apdl 8, 2011 the Commission racelved lettors with allschments from
Paul A, Rohde of Hallday, North Oakota, Don Ackerson of Sherwood, Morth Dakots,

ard Steven Neameyer of Mylo, Nonh Dakela, sach allsging he had not baen paid for

surifiower seeds sold to Milchelt Feads, Inc
That durng the waek of March 28, 2011, the Licensing Division received
nurmerous phone catls from additional North Dakats producers, ol allsging they had not
boan paid for sunflower seads sold 1o Milchell Feeds Inc.
L

That Mitchell Feeds, Inc s lcanssd as a roving grain buyer since Odober 28,

2008 As rsquived by Norh Dakola Century Code § 80-02.1-08 al et North Dakots

GE-13-103 Fhed /80003
Agittevit of Sanan K Pchies

Pty Sordboe faabbusines
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Adeaintsieative Code § 82.07-02.02 1, Mitchell Feods, Inc. has a 370,000 bond on fie
witht the Public Service Commission,

That Mitchalt Feeds, Inc. provided information o the Public Service Commission
showng 8 significent amoont of gralrrwas recelvad from producars In 2008 and 2010
far which payment has nos bean made,

That the Licensing Division I praparing and will ba as sking the Commigsion 1o He
documents with District Court, asking that Mitchell Feeds, Inc. be declared Insolvent, the
Commission be appointed tustes, and the surety be jolned a5 3 party to the insoienoy
procaeding.

Trhat It appears ths boad on file with the Public Service Commission will aot be
sutficent 1o cover the total amount nwed to producers for the sunflowsr seeds &0id 1o
raitohelt Feads, Ino,

Porth Dakols Century Code § 60-02.1-38 provides the Comaission with aulbonty
oy jesus g cease and o i order without prior notlce against an antity that angages in
ar adivity of practice thal s contrary 1o the provisions of Chapler 80071 o wlated
fuslens

Mitchel Feads Ino has violated North Dakota Century Code § 80-02.1-08 (4 s}
by taling o faithfolly pedorm the loenses’s dulies as 2 roving graine buyaer andt Nornh
Sakon Oentury Dods § 60-02.1-28 by refusing, neglecting, of haing unabls upon poper
demand 1o make payment for gradn purchased or maks redelivery.

affianl beboves that good cause eddsls requiring ex pans ac ohinn by the
Cornmission bacausa additional seliers of graln may suffer im inediale economic loss,
drnage of injury if Mitchell Feeds, Ing. <o ptinues purchasiog grain as a Hcensed raving
grain buyer i North Dakota

Affiant requests that the Coramission fasue 80 Ex parie Cease and Dasist Orded

againg Milchell Feeds, oo as authosized by Noth Dakets Century Lode & 8002 1-38

prdedng that Mitchell Feads, Inc. ceass and deslst from purchasing graln i North

dakola,

.{x }a,zw

Gybseribed ond ewnm o bafore me ihis 67 gay of Aprll, 2011

. 7 §
A /LNE ’ifd {{{‘, f“z I

it N11TY F4255 slic
: SHELLY AL BAUSEE
Molery Public
Higis of xmh Bgkots
Wy Gomimidain Eaples July 27,2018
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Pelton,
Save Em‘g Z,
Diavid ‘«ima :

Mitchell Fee 5, bn j
3 COMPLAINT IN

) INTERVENTHON

Amernican Federal B

HerVEenor, }

intervenor, Amencan Federal Bank O Amernican Federal™

Defendiants Mitchell Feeds. Inc.and all other inerested partics

cd] Complamt, presuming 1018 accepted by the Court, Michacl Az

(i S VTRt A g ed
for Ackerson, Lana An

son dfb/s Northland Farms, B& D Farms, Ine,
Busch Farms, Inc., David DesLauniers, Scon Lazorenko, Manna Farms, Inc., Nathan Neamever,

Loutledge, Bart Savelkoul dia Savelkoul

Steven Neam r Miteh Pre

cey, Paul Rohde, James |



2. Phainut! Myd!

ig a farmer and re

2L Sherwood,

somy, b/a Morthland |

© Ave NW, Sherwoor

&

7 Sherwood, NI SR782. Jan Kostad s the re

o, Ineois a North Dakota farming o0

1w o farmer and

oL Bl 2 Sherwood, NI SETRI

Larorenko 15 a farmer and

ariy corooralion, and s addy

9, Plaint ] Manna Farms, Inc is a Morth

1755 County Road 7, Sherwond, NI 58782, Arlyn Keith is the re gistered ag
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of Morth Dakota, and s add

resident of Nogth

snd resident of North
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PLAINTIFFS RESPONSE TO

POINTERVENOR AMERICAN FEDERAL
BANK S MOTION FOR PARTIAL

Mitchell Feeds, Inc, and Mitchell Farms, Ine, SUMMARY JUDGMENT AND

} MEMORANDUM IN SUPPORT OF

CAINTIFFS MOTION PURSUANT
) T MINNESOTA RULE OF CIVIL

} PROOCEDURE 56.06

Defendan

Amencan Federal Bank

/I'
intervenor,

L INTHODUCTION

Plantifls Don Ackerson, Lana Anderson &/b/a Norhland Farms, Mike Aasern, David
Deslauriers, Jeff Fling, Scott Lazorenko, Nathan Neameyer, Steven Neamever, Ron Pelion,
Mutoh Preskey, James Routledge, Bart Savelkoul, Mike Scholimever, Shane Sickler, David
Steeves, Paul Troat, Wurgler Farms, and Kelly Wurgler, (collectively “Plalntiffs™) submit thiy
Response © Intervenor American Federal Bank's CBank” o “Interv enoy T Motion for Surmary

Fudur

ent. Plaintfts respectiully request that this coun deny Intervenor's Motion because the




evidence i this case supports o fnding that the Banks secunty agreement with Diefendant Michell

Feeds, Ine. constituted » fravdulent convevance. Adernanvely, Planufls request that this court refuse

ar continue the Bank's motion hecanse Plaintidffs are cwrrently unable 1o present, by alhidaviy, facw

essential 10 their opposition 1o the Bard's Motion for Swnmary Judgment and respectfully

recuest g reh v continuance of the Motion pursuant o Mum, R Civ. P 536060 Plamtr

reguest that the Intervenor’s Motcn be denjed because pursuant 1o North Dakota law, Plaintiffs ha

superior tights 1o the sunflowers or proceeds therefrom under North Diakota’s grain buyer insobvency

of Dierrick Brasten {anached hereio as Exdbit 1), and Exhibit I thereto.

ii LAW AND ARGUMENT

A, Supmary Judgment Should Be Denied becanse the Bank’s Secarity Interest Is the
Product of 5 Fraudulent Transfer,

Pursuan the securty agrecment, atlached as BExdubat A o Imtervenor’s Complaint o

intervention, North Duakot law applies with respect o potential frandulent wansfers. The Seounty

i‘/}‘ ‘I patas s ptue gl Siate

o

Law,  With respect to procedural matters related

5

: s rights agamnst the ':z"sii»*'
nent will be poverned by federal law appheable 1o Lender
exient not preempted by federal law, the laws of the State of
i ol other respects, this Agreement will be fz{:;vzs,:z'z'tzt*ei by
d v apphcable 1o Lender and, 10 the extent nol preempied by
Dl the faws of the Ste of Morth Dakots without re gareﬁ O
et of law nrovisions.

sfnreement of Lender

i A o bntery s Cornplant uy Intervention {emphass added),
North Daketa has adopted the Uniform Fraudulent Transfer Act, which s set forth &

Vv e e PR i .- r P
MIZOCC eh 120200 Pursuant o North Dakow law,

1 o N
The chowce of law provision in the
s tedd the

Secunity Agru
form Fraudulem T
30200 and binn, Stan chapter 513

e is drelevant in this comexs, pracically speaking
wfer Act, and therefore has the same Jaw as Mot

3



Foo A transfer made or obligation incurred by a debtor 1 frandulen
as 1o a creditor, wi *}m he creditor’s claim arose before or
alter the trans ¢ made or the 1»E“§1fmi=mz WS iLoaf
the debtor made the transier or incurred the obhipation:

o

a. With actual inient to hinder, delay, or detvaud any

creditor of the det SHOY, 0T
NRCO B 13-02. -4 Ha).

1, Plaintiffs Have “Claims” and Arve therefore “OUreditors” under the
Uniform Frandulent Transfer Act,

1

Plaintiffs are “crediiors™ who 33 within the ambi of the Un

v Fraudulent Transfer

Act {"Act”y Pursuant o the Act, “oreditor’ means a person who has a clann”” MDLCC§ 13

2 1004y Ol means o nght to payment, whether o ot the right s reduced 1o Judgment,

guidated, unbguidated, fed, contingent, manwed, vnanaured, disputed, oundisputed, legal,

equitable, secured, or unsecured.”™ NDCC 8 130210

,are Corediiors” for

These delimtions are very broad, and Plainnifs, withow
purposes of the Act based on a number of “clauma™.

Plaintiffs clearly have 2 “claim™ as that wrm 1 defined by the Act based upon their
claims for breach of comtract, The Bank admits as much. See Bank's Memorandum of Law in
Support of Motion for Summary Judgment, p. 15,

Prespite the Bank’s arguments 1o the contrary, Plamiffs also have a replevin clanm for the

graan, and is proceeds, sold under order of this court. The Bank oites 1o Jock v, O'Mallev, 138

Minn, 388, 165 NOW. 233 (1917 claiming that iF tde had passed, replevin will not He, and

b

: Bank’s Memorandum of Law i Support of Motion

I

for Sumrnary Judgment, po 160 The Supreme Count of Minnesota has siated. however, that

where a cash sale of poods

< .’?

santended and a check i pavient thereot 15 accepted, there 13 an



mplicd representation that the check will be pald upon presentation at the bank npon which it

drawen and that 1f not 5o naid 1tle 1o the poods will remain in the seller who may recover the

5 are sold for cash on debvery and

3

such payment is only condiional, and the delivery

also ondy condinons heok on due presentation is dishonored, the vendor may

retake the goods” Guekern Farmers Blevator Co, v, Cargill, Ing,, 269 Mmn, 127, 134

NOW 24 69, 73 (1964) Grvernal citations omitted). Id. In adopting the “cash sale” docinine, the

Supreme Court of | oia stated that “{slince the “vash sale’ doctrine alfords protection

hase who by their toil, effort, skill and risk have produced the marketable commodities involved

s Wind, we feel that “concepts of social policy and business convenience” compel

and nstify our adberence o this docirine.” 1d, 130 NoW.2d at 75 Pursuant w0 North [

aw, Plaintiffs’ sale of sunflowers 1o Mitchell Feeds constituted a cash sale. See N.INOC 0§ 60

Y TEOTE 5 for a credit-sale contract which were met in this case).
Firmlly, and far more importantly, the sunflowers at issue and the proceeds of the sale of
those sunflowers are part of the trust fund being administered by the North Dakota Pubhe

Service Commission CPSOT o "Commission™ ), and the Bank’s purported Bien cannot defeat that

o argument 1¢ set forth more fully below.

Therefore, based on their claims for breach of contract, veplevin, and thew

aries of the trust fund created in the North Dakots insolvency action, Plamtils have

“ereditors” for purposes of the Uniform Frandulent Conveyance At




2. The Bank’s Purported Security baterest 1v Invalid because I Results from
a Frandolent Transfer,

The basic umebne of events iliustiates well of o security interest in the
sunflowers 1o the Bank by Defendant Mitche!l Feeds constitnted o fraudulent transfer as defined
by North Dakota law.

According to the Affidavit of Susan K. Richier, Director of the North Dakota Public
"

Service Commission’s Licensing Division, “Miwchell Feeds, Inel provided wformaton to the

Public Service Commission showing & sipnificant woount of grain was received from producers

Swhibit Boto Affdavi of Demnck

i 2009 and 2010 for which payment has not been made”

Bragten, attached hereto. Many of the receipts or scale tickets held by Plaintiffs show that

supust of 2009 10 Mitchell Feeds, inc {oeated 81 a Fargo, NI
Pl Fa :

Exhibit C o Affidavit of Deoick Braaten, The contracts with Plamntiffs provided

3

that payment was due ten days after debvery and grading. Do Afhdavit of Dernick

Hraaten,
Pinder North Dakota’s prain buyer wsolveney faws, a licensed grain buyer 15 msolvent
“when the heensee refuses, neglects, or 18 unable upon proper demand 1o make payvment for grain

purchased. or marketed by the Boensee ov s unable to make vedehivery upon proper demand.”

MO O § 6002, 1228 {emphasis addedy. Pursuant to the Uniform Fraudulent Transfer Act, "A
debtor is insolvent if the swm of the debtar's debie s greater thas all of the deblor's assets at a fanr

valuation. A debtor who 1§ generally not payving debts as they become due 13 presumed 10 be

msobvent.. 7 MNDAC § 1302, 100 1, based on the facts recited above, Mitchell Feeds,

Inc. wag msolvent by sometine in September of 2009,




The Hank's purporred security nterest came Jong alter

The Securty Agreement relied upon by the Hank 1s dated February

Staternent relied upon by the Bank was not Hled unul March 1. 2010

Fadubits A and O to Imtervenor’s Complaint in Intervention, At the ume ihe Bank took i3

5y

Mitchell could have redelivered Plaintiffs’ gram to thermn pursuant to MO 00§

i this collateral, he

cgranting the Bank a secured interest

obnt

L

O 128, as quoted above, B

aintiffs from obtaning redelivery under Morth Dakota’s insolvency statutes.

“The daw owadl treat ‘as null and void all frandulent contrivances 1o soreen the

of o debtor from his creditors; i s fraudulent 1o defear themy by reservations of beng
Bimself, 11 s equally fraudulent to defeat thern by benefactions conferred upon others. It i not

sideration, but the intent with which a convevance is made, that makes 1t good or bad as

¢ the conaideration, if the convevance be designed 1o delay,

5. Mowever valuak

hinder. or d woitbn vedd T Shendan v, MoeCormagk, TEE8 MW A9 o0 (M 1 1918y

o othat the Bank, ming it did aay due diligenee whatsoever, would havs

Feedsan the {orm of gram imventory wag

the “collateral” being pledged by Mitchel

d-for prain belonging to Mamntiffy, and further, the Bank would have known that Matchell

did not batk o

solvent as a result of s failure 10 pay for that very grain, The |
this) rather, o gave Mitchell Feeds {or BIM Land, Incy o $950,000 00 loan, and ook as collnteral
e’ demands for

gramn it knew or should have known to be unpaid-for and subject 1o Plamu

rededivery or pavient. Further, 1t g interesting that the Bank Bnds 8 significant 1o point outtha

s

Defendans responded 1o the Bank™s prior Motion for Partial Summnary Judgment stat They

the Motion ™ Bank’s Memorandum of Law of Motion for

GO ol




Summary Judgment, % 130 This begs the question Why would Defendants prefer one credior
gver another i this action?
The bottorn hne is that Mitchel]l Feeds was well aware that it was insolvent and bolding
Plaintiffs” grain without payment, and the granting of that grain to the Bank as collateral would
inarguably hinder, delav, and defraud Plainufs from recovery, and prevent them from taking

want to North Dakots law, Under these circumstances, i1 15 not

redelivery
surprising that Defendanis are being uncooperative in responding to Plaintifls” legitimare
discovery reguests, and that the Bank is eager 0 receive a judgment on its claim pricy
attowing Plaintiffs time 1o conduot full discovery, Regardless, there is sufficient cireumstantial

evidence that the Bank’s security interest s invalid because 1133 the result of a fraudulen

=owere pol subhicent at 10118 ¥ {7 nl 10 De CORCiusIve Oon jiﬂ’ I“E’f‘\

ster.  Fven if the e

P

Clgluestions regarding @ constructve Drsudulent wanster are guestions of o’

Fudolph ex rel. Bileen Rudolph Fatate, 2000 Ny 189,94 20, 630 NW 2d 24, Therefore, even 1f

the court does net determune that the evidence 8 suthoient o nvabidaie the Bank’s purported

this become: sotuel iesue Tor the trier of fact and sumunary

SeCurity inferest as a matier of law,
rudement should be demed.

B. Swemary Judgment Should Be Refused or Denled So Plaintifls Can Discover
Cruciad Material Facts to Support Plaiptifs’ Claims and Defenses.

Minn R Civ, PL56.06 provides:

Should it appear from the affidavits of a party opposing the motion

that the party cannet for reasons stated present, by affidaviy, fhes
essermial 10 justify the party’s opposition, the court may refuse the
apphication for judgment or may order 3 continuance 1o permit
affidavits 1o be obtained or df"}“ tions o be taken or discovery o be
had or may make such other order as is fust




The disiiel court has considerable discrstion i determining whether 1o refuse or continue a

sumirnary judgment moetion; under ruie 36,06 {and Federal Rule 360 after which 1t is modeled) such

s

onid be hberally granted. 1) CAZOMW 24407, 412 (Mann. 1982}
Meormally the cowrt will grant addinonal tme w e non: NOVInG Darty

i obtam the e if i‘m, reason 15 a omater of msufficient tme. A
cOnUIUANCE OF DENTHSSION 10 enpage 0 further discovery shos
denied 10 2 party excent in the most exireme CUuT
sractical matter, the court should be hiberal in ;mnts » A %"Eﬂ'%z‘ézsa} tme
for purposes of preparing affidavits or discovery f a ; arty has any i
reason to believe that facts can be established by such means,

jd. (gueting 7 1 Hedand & O, Adamason, Minnesola Practice 588 (1970) {heremafier referred

Minnesot

a Practice) omphasis added),

In deterniining whether to grant a motion under Rule 36,06, courts foous on two questions:
{1y whether the plaintiff has been diligenm in obtalning or seeking discovery prnor to 1ts Rule 36.00

saotion, and {2 whether plaintiff is seeking further discovery i the good faith bellef that matenal

facts will be uncovered, or merely engaging i a hshing exped

(piemal quotations omitted; see also Molde v, CliiMortgage, ino, 781 NW.2d 36, 4% (Minnuapp.

In Bight of the complex nature of the case and questions reparding the disposition of the gram
or the prain proceeds held by Defendants, there are numerous facts that must be uncovered before any

tssues are ripe for summary judgrens. Planntls have been dily

sent out their first set of discovery requests to Defendants on Septomber 7, 2011 A copy of Plamutl’s
Imerrogatones © Defendants and Plantfls’ Request for Produciion of Documents o Delendants was
attached o Planuffs’ previous Memorandum in Support of thelr previous 56.06 Motion as Exbubit B

and Fxhibat Corespectvely, Plamtiffs have made demands for supple

enal discovery responses bu



have ver 1o receive ats, and anhoipate that a motion 1o compel will

, Affdavitof Derick Brasten,

b necs

Ay defend apainst the Bank’s Motion for Summary Judgment and 1o

oo

In order o adequat
substantiate thely own claims and defenses 1o the Bank’s clamma, there are many relevant material facis
that Plamtiffs must uncover,

The mugority of the information necessary 1o defend againgt the Bank’s motion for suynmary

arnent 1510 the exclusive possession of the Bank and Defendants,

)

sndy

sufficient e for discovery 15 considered especially bnportant when
E.E";f;’. relevant § sively in the control of the opposing party .
Cindeed, the v oof the contmuances granted under Rule 561
mvolve cas 1‘3116- ; arty s exclusive knowledpe of the
relevant fac 15 el dmz granting a contnuance m
these situat ing nformation from an
than oblaining

Rt g

iforrnation from o dianteresied source

AP0 NW I ar 417 {quot oo Miller, Pederal Prachice and Procedure § 27471 at 7354

W 24200, 216-17 (Minn 1985y (holding that suummary

34y see also Buder v, LO Permey (o,

fudgment for defendanta was promature beeanse appellants were hikely 1o discover relevant ynaterial
facts and because tholr discovery was diligent i heht of the complex and confusing procedural

oecurrences) Rico and Bidler creaie o presumption in avor of gramting motions 1o exiend discovery

when the moving party brings the motion 1 good faith, has been diligent, and the opposing party
controls the matenial sought. Planifls rely on all arpoments made i their previous bricting on this

w response 10 the Bank’s pros Moton for Partial Summary Judgment, and offer the following

careas i which discovery s clearly needed I this matter prior 1o any grant of swymany

sudgment such as the Bank is requesting,

" Faderal Rule Boowas amended o 2000 and he comem of Rale $6(7) now appears i Rule 36{d).

/




o The Facts Koown Thus Far in this Case Indicate a Strong Likebbood of o
Fraudulent Transfer from Defendant Michell Feeds, Inv. o American
Federal Bank and Further Discovery is Needed,

Pursuarn 1o North Dakota law,

[ A transter made or obligation ncurred by a debtor s frandulent
as 1o o creditor, whether the creditor’s dam? arn
after the ‘;rz‘:zz;sie:z was made or the obligation wag nowred, if
the debtor made the transfer or incurred the ob E'.. 4]

a. With actual infert to hinder, delay, or defraud any creditor

J

of the debtor; or

b, '\,’ﬁizhm:ﬁ “’czv ap a:;

say 'i or was aboul 1o &f).,jdff“ én a
transaction for which the remaming
were unreasonably small an orelsuon to the
fransaction or the debtor intended w nour, or bel
reasenably should have behigved that the debtor
meur, debts bevond the debiors abilny w
became dug,

w0t the debioy

NAXOCO 13020040 Further,
b A tranafer made or obligation curred by a debior 15 fraudulen:
as o a creditor whose clain arose betfore the i i
or the ob

e owas made

Bgatton was incurred 1f the debtor m j
mowred  the  obligation  withoul  receiving 2
eguivalent value in exchange for the transfer or oblig
the debior way nsolvent at that time or the debtor
msolvent as a result of the yanster or obhgation.

2o A wansfer made by a debtor i raudulent as o a creditor whose
clabm arose before the trans du was made o the transter was

made 10 an msider for an antecedent debt, the debitor was
maselvent at that tme, and the insider had reasonable cause 10
believe that the deblor was mmsolven

NCA G 13021050 SUnder the revised Act, Draudolent mansters are broadly separated mito

freations: actual fraud and constructive fraud. A fraudulent transier may be attacked

undey either theory, Actual or intenonal frand requires s showing of intent while constructive

P
oy
Se?



frand requires o showing of inadequate consideration coupled with inselvency. Questions

cnt transter are guestions of fact 7 Farstvee! v, Rudolph ex rel.

PR 030 MW 2d 24, 30 Gnternal ciahions omitted),

There are several sers of faos that would result in a determinanon that the security

agreement being relied upon by the Bank s the result of 5 fraudulent tanster by Defendan

ds, and consequently, that the Bank's security interest must be set aside m favor of

Plamnufis served a number of inten

satories and requests for production of documents on

the Bank in order 1o gather information regarding the loan made 1o Mitchell Feeds, Inc. and BIM

i

by the Bank, and 1o learn more about the purported coliateral which secures that loan,

Aftwdavie of Dernck Bragien, and Exdubit & attached thereto. This information is

parucularly crucial Ior Plamufls o discover because o is clear that Muchell Feeds, Inc. was

msolvent at the L ines promised as collateral unpaid

which belonged Al ol the elements of a fraudulent transler pursusnt M 1 OO

VAL S 1302 10501y have alrsady been met, except the require ment

show that "a reasorebly equivalent value in exchange for the transler or

cbligation” was not yecerved by Mitchell Feeds. A number of Plaintiffs’ discovery requests ure
focused on this issue specifioally, and inguive about the collateral offered, by whom 1 w

-~

offered, and what way received in exchange and by whom it was recieved. Plaintiffs need o
diseover information on only a single element under this provision 1o prove that the seeurity
mierest gives by Mitchell Feeds was a fraudolent wansfer, Purther, this is only one of several
provisions that could result in the security interest received by the Bank being o fraudulem

transfer,

consiructive fraudulent ansfer are questions of fact 7

it
i



veol v, Rudolph ex rel Fileen Rudolph Estate, 2000 ND NOW 2 24, 30 OGrnternal

i

citations omitted). Mot only are Plamt s entitled 1o further discovery on these issues, but oven

hdiscovery, the issue is a gquestion of fact for a jury,

Another red flag relates to BIM Land, Inc. Plamtls have atternpted 10 pather

4 Trefondants and

information about BIM Land, Inc. and Robert Mitchell individual

Affdavit of Derrick Braaten, and Exhibit A anached

and © {discevery requests to Defendants) attached o Plaintffs’

P

Maotion for Partial Swmmary Judgment,

Opposing Intervenor's firs:

srovide information related 1o BIM Land, Inc as well as information related 1o Robert Miucheil

v 1o the Security Agreement

This i entirely improper considering that BIM Land, Incoos a pi

raies the necessity of aliowing

and Promissory Note with the Bank, A simple hypothetieal ithas 3
Piaintiffs discovery regarding BIM Land, Inc I the coliatersd offered in exchange for the loa

was obvicusly insolvent, and the loan

was in truth owned solely by Mitchell Feeds,

mienies from the Bank were transferred entirely 10 BIM Land, Ino., then the sccunty interest 15 4

S

wlatard fraudulent wransfer under N OO ch 13021

To ilustrate further, it is a simple thing to replace the generic terms in the statte with the

partics here, and thereby make clear the likelihood of @ fraudulent ransfen

i

A wransier made or obligation ncurred by [M ;:;m% Feeds) is
before the {Eﬂ%z‘zrz_ia

fraudulent as w E’;z:‘zan‘t;'.f«'a M'm;ss ci*s"-'r‘zf%f are

t}se Bw K made s loan or Av’im.hci? promised
collat teval] without receiving a reasinably e:a‘;z}%"«'fa?

exchange for the transfer or obligation and Mitchell Fe
3::4»}» ent at that tme,

NDLCO 13020050 Again, of the Bank tansferred the loan proceeds © BIn Land, Inc,
with nothing 1o Mitchell Feeds, the security interest from Miwhell Feads s g fraudulent wanster.

17}



defendants have refused 1w provide any info
which further rmses the specter of a raudulent transter,

Plaintifs she

3

ald be allowed o conduct reasonable fji‘”ﬂ\’iﬁ‘"‘ before ﬁid“nk‘i‘i i oprant

weny the known i3

g these proceedings wi s point 1o a probable fravdulent transfer.

2. Even if a Court Determined that the Bunk Has a Priority Hight 1o the
Sunflower Inventory and/or Procceds, the Bank is Reguired to Muarshal
Assets and Plaintiffs Are Entitled to Discovery to Ensure this Happens,

oy

The Bank would be required to marshal assets even if a court determined that it had »

right to the sunBlower ntory and/or proceeds therefrom. The essence of marshahing assets 13

,...

that when a creditor has more than one source from which to collect a debt, and another creditor

before

only one sowce, then the creditor with multiple sources must exhaust those other sources

Tus, pursuant 1o laws

-

el ASSeEE.

relving on the shared sou

When 2 person has s hen upon several things and other perse
j ¢ Hiens upon or interesis in some but not all of the
e persen having the prioy fien, if&im person can do
50 without the 1 ’ta of loss 1o that person or of mjustice (o othe
he Pol any pary intergsted, must resort 1o the
> ihe following order

o wubord:

things upon which that person has ¢

,ﬁ
=
e
T
P

To the thungs which are subject o the fowest
srdinate Bens.
3 ke ke mamner wversely to the number of subordinae
Bens upon the same thing,
4. When several things are within one of the foregoing
fasses, and subject o the same number of bens, resont
st be had:
a. To tangs which have not been transtorred since
the prioy lien was created;
b To the things which have been so transferred
without a valuable consideration; and
¢ To the things which bave been s0 ransferred for
a valusbie consideration in the nverse order of
the 1ransiers.




Plaintifls have served the Bank with written discovery focused specifically on what assets

or other collateral the Bank has atternpted o marshal, as well as what other collateral maght exast,

1 othe Bank bas ample s

fsewhere, such as ass

equity demands that it collect those assers first Ag Flamndfs have explained above, Plaintffs

have a night and clam to assets of Defendants, and Phinuils should be allowed 10 receive

resp to their discovery w order 1o whether the Bank bas marshaled assets pursuant 1o

the requivements of North Dakow law, There are outstanding fac ssues with respect 10 the

ak’s marshaling of assets that preve

Csupumary Judgroent as this stage in the proceedings,
€. Summary Judgment Should Be Denied beeanse the Banls Lien, to the Extent 1t Flas
a Vabid Lien, Is Inferior 1o that of Plaintifls.

Mitchell Feeds was licensed as a roving vhuyer as reguired by NDOO§ 60021

W8

- Pahubi B AMdsvit of Derrick Braaten (Afldavit of

A

O8 and PLIDALL § 69-07-02-02.1,

Susan Hichter, Dhrector of N.D. PSCs Licensing Division).,  Purssant to North Dakota faw,
“ufpon the msolvency of any Beensee, o trogt fund must be established for the benefit of
noneredit-sale receiptholders .0 7 NDCC§ 60-02 1230 (emphasis added). The trust fund

st consist of L [njonwarehouse recipt gramn of the insolvent licensee held in storge or the

procesds obtained from the conversion of such grain” 1d {emphasis added),

The Supreme Cowt of Minnesota has adds i the issues rased by the circumstances in

> at bar. In Healv-Owen-Hartzell Co, v, Merricourt Dauity Prch,, the Court addrensed

whether a judgment creditor or grain teked holders had a prior night ©© proceeds from g

I



P
7

dopram eevator became wsolvent. 164 Minn 1 204 NOW 5327 (Mhnn, 1975y T

beket holder i that case argued that before the grain left North Dakota, it “had been subjected 1o

a trust for the benefit of ket holders; that by force of the statule the grain had becorme their

property, was sold for thewr benefit, and that the proceeds now belong 1o them as agains

attaching creditors. . Healy-Owen-Hartzell Co., 204 NW o ar 527, The Sapreme Court of

M

The Movth Dakota law related to the prain and proceeds of the grain is clear that Plaintiifs

bt

en by virtue of being the beneficiaries of the trust created by Nornth Diakon

the North Dakow PSC has mstitued mnsolvency proceedings in Nonth [

charged with sdministration of North Dakota’s insolvency laws, and because

ali parues with claims in these procesdings are North Dakota citizens and Mitchel Feeds, Inc.

&5 roving gramn buver under North Dakota law, Plaintiffs have subp

tor Declurstory Judgment 1o the North Dakota proceeding to get a final dewermination from the

otz court that the grain and the proceeds of the gram are a part of the 1russ

by the PO under North Dakota law. Plaintiffs’ Motion and Memorandum in

Support are atlached us Bxhibin b o the Affidavit of Derrick Braaten,

Flainuity’

SO AT ding the North Dakota insolveney laws,

Hi.  CONCLUSION

Plastfls have explained in detail how the issues relating 10 a potential fraudulent transfer

oF to ynarshaiing assets could bear upon the final resolution of this case. In previous briefing

also pointed cut additional legal theories for which they require further discovery,

b

vt Mirchell stated o several Plamtifds on numerous oocasion:

P
~

r

By way of example, |

that they could come pick up their sunflowers that Defendants had not pazd for, indicating that he

L5



sull consudered the sunflowers o belong o Plamtils and that they were entitled 1o thelr returm.

Athidavit of David Steeves m support of Plantfls” Motion for Temporary Restraining

Bl s relevant to the determination of whether Defendants had the ability or right 1o

prant a security nterest in the sunflowers that were being held by Defendants but had not been

ocien

sard for according o the contracy, “THlad [Planuffsl and the debiors mended that [Plaintff
3 18 ; i . i

the deblors would

retain ownershup and control relingmsh

a secunty wterest therein”  Inore Cook Angus

clearly not have had suthoent

Calso Rohweder v, Aberdeen Production

b 108 (Bt The astements made by Robert Miuchell are

wconsistent with the Bank's clanm thet Mitche > accepted the sunflowers and thereby

it that hus possession of the

caused ttle to pass. Mitchell’s actions and s

S SUPPOT A
sunflowers was merely a bailment. This inoiseld should be sufficient to deny the Bank’s Motion

for Bumrmary Judgroent because it constitutes a material factual dispule.

H Plantffs” Motion s derded, the court will not be adeguately informed of the facts and lep

principles of the cagse, and cannot make 2 just, far. snd fully informed decision on the merits of the

case 1 the Bank’s Motion for Summary Ju

ent. At this junciwre, relevant material facts with

mnuffs’ clpims apainst Defendarmts  remain

b

regard to the Bank’s purponied interests and Pl

undiseovered,

The vase at bar 15 pot a siaple collection proceeding, despite the Bank’s efforts 1o treat it as

such., This case involves multiple jurisdiction

iple parties, and a mudtinide of legal issues. In

such complex Bigation, it 1s crucial that parties be allowed sufficient time 1o investigate and discover

miormation refevant (o the many lepal clairs ass Plannfls have shown that they are i

et
=
=

meovery under the unigque cioumstances of the case, that there are material, csseniy

T

il



B for sraman

Cdgment, and have

evidenced that they do not intend o engage in a “hshing expedipon.” Because the facts that ol

sresumnably b necessary w defend

S

st the BanddCs purported clams a

s possession of

heranse Plainifs have met all the factors of the Rice test, Plarnitls” Moton Pursuant

36 06 1o Refuse or Continue Intervenor’s Motion for Summary Judgment

3\3

day of March, 7

o

BaumstTark Brasater Law ParRTNERS
Attorneys for Plaiw ,f
227 North 4t Sire
Bismarck, ND
Phone: 701-
Fax: 701271~

-\m~

i y
§>r»xm‘f< Braaten (11
Lindsey Niguw

ACKNOWLEDGMENT

3

dedpes that costs, disbursements and reasonable atiorney and WHTIESS

£

warded pursuant to Minn, Stat, § 549211, 1o the parties against whon the allegations w

s Complamt are asserted.




STATE OF MINNESGTA INDISTRICTY coury

COF NORMAN NINTH JUDICIAL DIsTRICT

£

Court File Noo 54-Cvarig

N

Lon Ackerson, Lana Anderson /b }
Morthland Farms, Mike Ansen, David )
?")c‘*‘izvzuric" s, Jeff f"f“rzg sSeort Lazors ;
Nathan Neamever, Steven Near
Petton, Mitch Preske v, James Row 3

savelkoul, Mike Seholl meyer, Shape }
David Steeves, Paul T rout, Wargler Farms, }
and Kelly Wurgler, j

ckier,

Plamnifiy, 3
bOAFFIDAVIT OF DERRICOK BRAATEN

Miuchell Feeds, Ine. and Mie Farms, Inc. )

Drefendam

R T

Y.

American Federal FBank

STATE OF NORTH DAKOTA

RN

A

N OF BURLEIGH

Dernick Brasten, being dul ¥osworm, states and attests as follows:
Fam an attormey st Baumsiark Braaten Law Pariners, 222 North 4ih Street, Bismarck,
Morth Dakota and represent Plaimtffs in the above-os piioned matier

2o bam Heensed s Minneson: state eourts, and my atorsey 1D number i< OREE




Of Agngrioan

Hedovit pursuant (o Mune R Ui, PLS606 i res

Federal Bank's Molon for Summary Judgment. | possess personal knoy

competent 1o address the specific factal metters velated 1o the Banl's monon under Minn, 1

Ths alfidavit presents facts 1o support Plainnt!s’ Motion Pursuant o Minn B Ow . PLUS6.06 w0

Fefuse or Conunue Intervenor Amencan Federal Bank’s ¢ Y Meoton for Swnmar

Jndement. Plamtifls request that the cowrt refuse the Bank's mouon, or m the alternanve,

ch moton until completion of discovery in the o

EXAMPLES OF DISCOVERY NOT YET COMPLETED

Thig alfidavit provides allustrative examples of the discovery that has not yer been

complieted 1 the case. but which 15 Likely 1o lead to relovant matera

preciude swnmary judgment. These examples are not

PR o B

with certainty at this preluninary stage oxac

UIICOVET.

Plaintiffs have ssued bterogatories and reguests for production of documents 1o

Drefendants but have received only extyemely incompleie 1

o Intormation reparding Defondants” partial payme

respective contracts with Plaintiffs and Defendants
SATHE
b Information supportive of a batlrment claim relating 1o representations made 1o

ers to Defendants bt

+ Defendants after the dehivery of the

s



prioe o payment indicat] ng that Pleintiffs were free 1o recover such s Howers if
they wished:

s

¢ Information regarding Defendant Mitchell © eeds, Ine’s financial stares and

Robert Mitchell s venreseniations 1o Plamntifts regarding the same
4o Information regarding Robert Mitchell’s interest m, relationship with, and

bustness activities in his multiple corporations and other unidentified entities,

meluding but not hmied Mitchell Feeds, Ine.. Mitchel) Farms, Inc., and B

e dnformanon reganding - persons authonzed 0 act on behalf of Defendans
eNtenng Into contracts, delivering yrain, seihing grain, buying grain, or cornducting

any oiher busine

Vity o behalf of Defendanis;

Defends

L Information reparding the facilites utitized by to deliver, store, huy

ur sell sunflowers under contrac: with Plaintiffs,

2. Information regarding i

iocation of any of the facilities owned or atilized by

Defendants in their busin activities;

e dnformation regard:

Delendants” position and defenses with regard 1o their
faslure 10 perform under their rESpeclive contracts with Plaintiffs;

b Deposition of key

whuding Robert Mitchell and other emplovees or
agents of Defendants
Plamuffs have sent a detiled letter 1o Defendants o splaining why Defendams are

required 1o produce the documente and information 1o which Defendants chjected

SIS counsel has alse comacied Drefendants” counsel by

ematl and phone, and thus far cownsel tor the parties have not bees able i resolve the

i
d



dhiscovery dispute, and it appears w Plainufls” counsel that & mation 1w com ped will be

Flamtitls have issued discover ry 1o the Bank, but have not received arswers i the form of

HOCUInEnT requests, interropat ones, depositions, and other discove ery inquiries related 1o,

o dnformation regarding the Bank’s purported interest 1 the sunflowers n

possession of Defendants, the specific facts sur pporting it purporied interest, and

details on what it believes constirutes 1 default under its contracts with
Defendants;

0. dnformation regarding the circumstances of the foun and tvpe of loan entered into
by BIM Land, oo, Defendant Mitchell Fe de and the Bank, whether 2 frat-time
loan or refinancing,

or domns by Defendan

o
S,
-

o
-
o
-~
(-
favy
s

¢ dnformation regarding a purported  defa

Mitchell Feeds with the Hank;

business activities

4. Information regarding BIM Land, loe, incly uding s as
and its z‘e;*E;ﬂi(};zf;'%‘z.é;} with Diefendants Mitchell Feed: sand Mitchell Farmg

e nformation 1 regarding the distribution of the boan 1o

Land, Inc. and
Defendant Mitchell Freds and whether there was adequate value received i
exchange for a pledge of the assets of ench company as collateral;

£ Information regarding the transfer of and uee of he proceeds of the loan by FIM

Land, Inc, Defendant Mitchell Feeds and/or any other companies or entities ;

g information regarding the types and value of all collateral which allegedly secures

the Bank’s loan,



b Information regarding any other attempts by the Bank 1o collect assers of

or BIM Land, Inc. that were purportedly pledged as collateral,

B £
ormation regarding other nans or secunty interests allegedly held by the Bank
and eotered into by Defendants and/for BIM Land, Ine

4. Information regarding the Bank's knowledge of Defendants’ insolvent status and

knowledge of Plaintif®s” claims against Defendanis at the time of foan,

9. The discovery of the types of wiormation listed above would produce evidence nece

to deterrmine who s entitled o £Oss

ssion of or the proceeds from the sale of the

aon of Defen

This information will alse provide instruction

regarding Defendams’ and Rober Muchell’s Hability on the conuacts with Plaintitts,
o o v

S nights o the suntlowers delivered 1o Defendants but not paid for, Defends

the sunflowers as collateral, Defendants’ representations 1© Plantifs

egarding ther rights 1o the sunflow

EAF]

ession of Defendants, and the validity

the Bank’s purported interest in Defendants’ assets. Much of thiy discovery is dir

related o proving Plaintiffs’ theories with res pect oa potential braudulent convevance,

_ .
as well as Intorvenor's

fatture 1o marshal assets pursuant t North Dakots taw, These

are

all factors thar affect the determination of who s entitled to the possession or proceeds of

Iy
R

the sunflowers in possession of Defendants, Further, the types of information 1

above will produce evidence that is pe

sary o determing the proper choice of law and
urisdiction for determining the v ghts of the parties in the cage.

PO Antached herets as B Khubit A i gt

wd correct copy of the interrogatories and rec Que st

for production of documents served b v U8 Mail upon American Federal Bank on March

i ’{

by s



N

HoAnached horeto ag Exhibit B oas o troe and correct copy of the Athidavit of Susan k.

o1, 2 document submitted by the North Dakota Public Service Comunission in the
North Dakota mnsolvency action which paraliels the case at bar,

17 Ansched hereto as Hxhibit © are tue and correct copies of a sumpling of receipts fros

CAttached hereto as Dxhibit D oare true and correct copies of 8 samphing of the relevam

cantracts executed by Plany

P4, Artached hereto as Exhibit B oare true and correct copies of Planntis /Clavmants” Motion
for Declaratory Judgment and the Memorandum m Suppornt of Motion fled mn the paralled

Morth Dakota insolvency proceeding in the Burleiph County Dastrict Cowrt, State of

North Pakota, Civil No, 081 10V0091 7,

S OF NORTH DAKOTA

NTY OF BURLEIGH 3

fay of March, 20
me person who s
ot e that he executed

me personally appeared Derrick Braaten, known

; and who ex i

cuted the within document, and

tome 0 be
acknowlec

L.

{ the sam

4 DERSE L MILLER

5 Metary Public

% Srate of North Dakota

4 My Commission Expires Aprit 10 3074

B s e e e

SRR

fay



CERTIFICATE OF SERVICE

[ hereby cerily that a true and correct copy of the foregoing

NOTICE OF MOTION AND MOTION PURSUANT TO MINN, B CIV. P 36406
TO OREFUSE OR CONTINUE INTERVENOR'S MOTION FOR SUMMARY
JUDGMENT

PLAINTIFFS RESPONSE TO INTERVENOR AMERICAN FEDERAL BANKS
MOTION FOR PARTIAL SUMMARY JUDGMENT AND MEMORANDUM IN
SUPPORT OF PLAINTIFFS MOTION PURSUANT TO MINNESOTA RULE OF
CIVIL PROCEDURE 5046

AFFIDAVIT OF DERIICK BRAATEN (with Exhibits)

&

%

&

were on March 7, 2012, fled by T with the cowrt and matled 1o the following:

A N

PO Box 13417

Orand Forks, #D

if}c»:g;%iﬁééi‘"ﬁmz’ﬁ'&'s:r_fz_:;;f/’"'



STATE OF MINNESOTA

COUNTY OF NORMAN

N DISTRICT COURT
MINTH JUDICIAL DISTRICT

Court File Moo $4-0V-11-112

Don Ackerson, Lana Anderson dfb/y/
MNorthiand Farms, Mike Aasen, David
Deslauriers, Jeff Kling, Scott Lazorenko,
Mathan MNeameyer, Steven Neameyer, Ron

Pelion, Mitch Preskey, James Routledge, Bart

Savelkoul, Mike Schollmeyer, Shane Sickler,
David Steeves, Paul Trouwt, Wurgler Farms,
and Kelly Wurgler,
Plaintiffs,
Vs,
Mitchell Feeds, Inc. and Mitchell Farms, Inc.,
Defendants,
vs.
American Federal Bank,

Intervenor.

Poanne” Naoor” e N S oo N et Moo Moo and” Moo’ Mgen? N Front Mg’ S’ N et N S Mo Mg’ N

PLAINTIFFS' REQUEST FOR
PRODUCTION OF DOCUMENTS TO
INTERVENOR AMERICAN FEDERAL
BANK

T

lntervenor American Federal Bank and its attorney Tracy A, Kennedy, 3100 Scuth

Columbia Road, Suite 200, P.O. Box 13417, Grand Forks, ND 58208-8111.

PLEASE TAKE NOTICE that the above named Plaintiffs request that you produce for

inspection and copying the following documents within 30 days afler the date of service.

Dovuments should be made available at the offices of Baumstark Braaten Law Partners by April

1, 2012 ar 10:00 s.m. or copies of said documents may be forwarded 1o Plaintiffs’ anomeys, If

objection is made, please siate the reason for the objection.




INSTRUCTIONS

i, The relevant beginning time period of these requests is from the time any business
relationship developed between American Federal Bank and, whether individually or in
combination, one of the following: Robert Mitchell, Mitchell Feeds, Inc., Mitchell Farms, Inc,,
BIM Land, Inc., and/or any business, corporation, or entity owned in part or whole by any of the
foregoing persons or entities.  The relevant time period shall extend from the beginning time
period through and including the present, unless otherwise stated in s particular reguest for
production, and shall include all Documents which relate or refer to this penod even though
prepared before or subsequent to that period.

2. These Requests for Production of Documents are deemed to be continuing in nature and
should you, your counsel, or anyone representing your interest become aware of, or acquire, any
additional knowledge which affects the scourscy or completeness of any answers herein, or
which relates 1o the matters into which these Interrogatories inguire, it is hereby demanded that
such knowiedge be immediately transferred to the undersigned attorney by way of supplemental
answers 1o the full extent required by Minnesota Rules of Civil Procedure.

3. In answering these Requests for Production of Documents, vou are required to furnish all
information that is available 10 vou or subject to reasonable inquiry by vou, including
information in the possession of you, your sttorney, sccountants, advisors, or other persons
dirgetly or indirectly emploved by, or connected with vou or vour stlomey, and anyone else
otherwise subject 1o your control.

4, I you object to any Requests for Production of Documents on grounds of privilege,

[N



provide for each document withheld on such grounds:
g, the name of the author and cach addressec and the person(s) who, on the face of the
document, was {were) sent & copy;
b, a general description, tnchuding date of creation, and summary of the document
sufficient to sustain vour claim of privilege; and
. the nature and basis for the privilege claimed 10 be applicable.
5. Each Reguest for Production of Decuments {as well as these Instructions) may contain
ong or more terms that are defined below., You should construe each defined term according 1o
the meaning of that word as sot forth below. Al other words should be construed consistent with
customary usage given the context in which the words appear such that, in each instance, you
should construe any word 1o bring that word within the scope of the discovery request in which it
appesrs, Consistent with the above, the singular usage of a word shall be considered to include
within its meaning the phursl, and vice versa: the conjunctive shall be considered 1o include
within its meaning the disjunctive, and vice versa; and the feminine shall be considered
include within it meaning the masculine, and vice versn,

DEFINITIONS

When used herein, the following terms and phrases shall be understond to have the
following meanings:
I, “Advances” means any bank advance or extension of meney to any Debtors during the

refevant thme period,

b

*Baok,” "You,” and *Your” means the American Federal Bank and each of its affiliates,
attorneys, accountants, divisions, subdivisions, predecessors, directors or members,

officers, employses, agents, representatives and all persons acting or purporting to act on



ite behalf,

“*Communication” or “Communications” means any verbal, written and/or electronic
means of conversation or other sistement from one person to another, including, but not
Himited 10, any interview, conference, meeting or telephone conversation.

"Debtors” mesns Robert Mitchell, Mitchell Feeds, Inc., Mitchell Farms, Inc., BIM Land,
Ine., any business, corporation, or entity owned in whole or in part by the previously
mentioned Persons and/or entities, and any of the foregoing persons” or entities” officers,
employees, and authorized agents and representatives, unless otherwise specified within
the Interropatory,

“Defendants” means Michell Feeds, Inc. and Miwhell Farms, Inc. and any of i3
officers, employees and authodzed agemts and representatives, unless otherwise specified.
“Document”™ and “documentation” means any wriling or recording as defived in Rule
1001 of the Minnesota Rules of Evidence, including, but not limited to, the onginal and
any identical or non-identical copy or drafl or revision thereof, repardless of origin or
location, of any writing or record of any type or description, including, but not hmited (o
the onginal and any copy, of any book, pamphlet, pericdical, letter, memorandum,
telegram, report, study, handwritien or other note, working paper, chart, paper graph,
index, tape, disc, data sheet or data processing card, correspondence, table, analysis,
schedule, diary, message (including, but not limited to, reports of electronic mail or
telephone  conversations  or  conferences), magazine, booklet, circular, bulletin
instruction, minutes, purchase order, bill of lading, bid bulstion, memorandum of
agreement, assignment, leense, book of sccount, order, inveice, ststement, bill

{ncluding, but not bmited to telephone bills), check, voucher, notebook, fibn,




4.

photograph, photograph negative, phone record, tape recording, wire recording,
phonorecord, transcript or recordings, drawing, catalog, brochure, or any other data
compilations in any format (ncluding computer hard drives, discs, disketies, compact
digk, digital files, any other storage and retrieval media and the bke} from which
mformation can be obtained, printed, rransenbed, punched, taped or filed; graphic matter,
however produced or reproduced, to which the responding party has or has bad access;
and any record or notes of other communications (ncluding interoffice, ntra-office
communications, electronic memorands, voicemall messages and all other oral
communications) and specifically including Electronically Stored Information ("ESI™)
All sources are intended 1o be encompassed, including, but not Hmited to, the Bank and
any other person, firm or corporation or governmental entity which has communicated
with the Bank on the subject matter included in the requests below,

YESP means any electronically stored information-including writings, drawings, graphs,
charts, photographs, Documents, sound recordings, images, and other data or daia
compilations stored in any medium fom which information can be obtained either
directly or, if necessary, afler translation by the responding party into a reasonably usable
form as defined in Rules 26 and 34 of the Minnesota Rules of Civil Procedure and Rule
1001 of the Minnesota Ruoles of Evidence.

“Loan” or “loans” means any loans, indebtedness, revolving loan andior credit
transactions, extensions of crediy, credit facilities, financing agreements, morngage{s), and
secured/unsecured lending transactions, by and between the Bank and Debtors or any
husinesses, corporstions, or entities owned wholly or in part by Debtors,

“Person” means, withou! Hmitation, any natural person, corporation, partnership, Hmited



0.

parinership, limited liability corporation, limited liability parmership, company, sole
proprietorship, agsociation, institule, joint venture, trust, associstion, organization, firm,
business, or other entity, Irrespective of whether privately or publicly cwned or
controlled, for profit or not for profit, or partially or fully government-controlled.

“Possession, custody, or contrel means actual and constructive possession, custedy or
control. A document that is not in a person’s immediate physical possession, but which
that person has a right to compel production from a third person (ncluding atiormeys
possessing non-privileged materials), or that is otherwise subject to the control of the

person in question, is within thal person’s “possession, custedy or control.”

CRelating 107 or Urelate 107 means, without limitation, regarding, concerning,

constituting, discussing, describing, summarizing, evidencing, lsting, reflecting, referring
to, periaining to, relevant to, alluding to, mentioning, explaining, showing, describing,
studying, embodying, periaining to, constitting, comprising, responding to, connected
with, associated with, commenting on, demonstrating, tending o prove, disprove or
explain, or having any logical or factual connection whatsoever with the subject matter in

question.

MRelevant time period”: The relevant beginning time period of these requests is from the

time any business relationship developed between American Federal Bank and, whether
individually or in combination, one of the following: Robert Mitchell, Mitchell Feeds,
Inc., Mitchell Farms, Inc., BIM Land, Inc., and/or any business, corporation, or entity
owned in part or whole by any of the foregoing persons or entities.  The relevant time
period shall extend from the beginning time period through and including the present,

unless otherwise stated in a particulsr request for production, and shall include all



Documents which relate or refer 1o this peniod even though prepared before or subsequent
tor that period.

13, “Representative” means any person that could possibly be construed by a third party as
acting on behalf of or speaking or acting for Intervenor, or relaying information on behalf
of Intervenor, even if Intervenor would dispute an sgency relationship.

14, "Support” and “supporting” mean tending 1o prove, (o substantiste or to document.

15, *Transfer” or “Transfors” means any bank transfers or other distribution of proceeds or
monies refated o any Loans during the relevant time period,

REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. It Produce copies of any and all Documents relating 1o
any Loans during the relevant time period, including, but not limited to, promissory notes,
puarantess, loan agreements, morigage(s) and/or morigage modification agreements, Cross-
collateralization agreements, security apreements, loan instruments, subordination and/or
assignment agreements, Small Husiness Associstion guarantees, communications, letiers,
correspondence, e-mails, facsimiles and any attachments thereto and internal memoranda related
thereto, together with any other hard copy or ES! of any kind between You and any or all
Debtors,

REQUEST FOR PRODUCTION NO. 2 Produce copies of any and gl Documents, books
and records relating 1o (i) the decision 10 make ench of the Loans; (i) the decision to structure
the Loans; (i) any other loan struciure considersd by the Bank in connection therewith,
inchuding, but not limited 1o, loan commintes notes, minutes of loan conunittes meetings, minutes
of board director and/or officer meetings, underwriting summaries or worksheets, loan and

underwriting files, loan approvals and all notes, resolutions, correspondence, conununications, e-



matls, letters, memoranda, computer generated data and any other hard copy or ESI of any kind,
REQUEST FOR PRODUCTION NO. 30 Produce copies of any and sll Documents relating 1o
any and all monies or property of any kind, including without Hmutation, any Transfers, paid or
ransferred to the Bank by, for the benefit and/or on behall of, any of the Debtors from any
source whatsoever, in connection with the Loans for relevant tme peried, including, but not
fimited to, Documents relating to the identity of the party making the transfer, the amount of the
Transfer and/or the source of the Transfer.

REQUEST FOR PRODUCTION NO. 4 Cépic:s of any and all Documents relating 1o any
Advances for the relevant time period, including, but not Himited to, loan account staternents,
banking statements, escrow account stalements, canceled checks, trust and/or escrow sccount
checks, drafis, cash receipts, deposit slips, wire transfer confirmation statements, computer
generated data, and/or any other hard copy or ESI of any kind.

REQUEST FOR PRODUCTION NOL 5 Produce coples of any snd sl Documents,
meluding, but not limited 1o, policy and procedures manuals and handbocks, losn commuites
notes and reports, correspondence, communications, e-mails, ESL letters, memoranda, reports,
mternal memorandum, loan officer manuals and handbeok, emplovee manuals and handbooks,
provedural guidelines and rule books, and any other written compmunications prepared,
transmitted snd published by the Bank relating to (i) the qualifications, criteria and requirements
of approving and underwriting the Loans: (i) the servicing, sdministration, collection and
application of any payments made by, for the benefit and/or on behslf of, any of the Debtors with
respeet 1o the Loans: () the servicing, sdministration, collection and applivation of any
payments made by, for the benefit and/or on behalf of, any of the Debtors with respect 10 any

delinguent/defaubted loan accounts in respect of the Loans; (iv) the recovery and liguidation of



any asset pledged as collateral by any of the Debtors o the Bank in connection with the Loans;
and (v} releasing, discharging and satisfving indebtedness due and owing the Bank by cach of the
Diebtors in conpection with any current, delinguent and/or defaulted loan sccounts under the
Loans for the four {4} prior 1o the Petition Date.

REQUEST FOR PRODUCTION NO. 6: Copies of any and all Documents submitted 1o the
Bank by any of the Debtors relating to the Loans, including, without limitations, loan
applications, offering memorands, financial statements, tax retums and similar documents,
REGUEST FOR PRODUCTION NO. 70 Copies of all Documents obtained by the Bank from
third parties other than any of the Debtors in connection with any underwriting, investigation or
due diligence performed by the Bank in connection with the decision to make/approve the Loans,
REGUEST FOR PRODUCTION MO. & Any and all Documents crested by the Bank or
received by the Bank after the Loans were made to the Debtors relating to any of the Debtors,
including any suspicious aclivily reports or similar reports prepared and/or filed by the Bank
with any governmental or regulatory agency.

REQUEST FOR PRODUCTION NO. % Unless otherwise included in previous Requests any
and all Documents contained in the Bank’s loan files relating to each of the Loans,

REQUEST FOR PRODUCTION NO. 10: Produce sll correspondence and communications,
including but not Hmated to letters and emails, between you and Robert Mitchell, you and
Jaequeline Mitchell, you and Debtors, and vou and any business, corporations, or entities owned
entirely or in part by Robert Mitchell and/or Debtors,

HEQUEST FOR PRODUCTION NO. 11: Produce any and all documentation relating to the
types and value of all collateral which allegedly secures the Loans,

REQUEST FOR PRODUCTION NO. 12: Froduce any and  all Documents  referencing




Debtors” msolvency and/or the Bank's knowledge of such insolvency,

REQUEST FOR PRODUCTION NO. 13: Produce all scale  tickels,  assembly  sheets,
iterizations, settlement sheets, inspection reports, checks, check stubs, bills of lading, and any
ansdd all other Documents related to the inspection, guality testing, transpontation and sale of the
Sunflower Inventory, including any and all Documents received from Frandsen Bank & Trust of
Az, MN.

REGUEST FOR PRODUCTION NG, 14: Produce sl Documents related o any
communications between You and any persons or endities to whom the Sunfllower Inventory was
ekl

REQUEST FOR PRODUCTION NO. 15 Produce sl Documents  relsted 0 any
communications, including but not limited to documentation of sctual communications such ag
fetters and emails, between You and Frandsen Bank & Trost of Ada, MN.

REGUEST FOR PRODUCTION NG, 16: Produce all Documents related o communications
botween You and Debtors,

REQUEST FOR PRODUCTION NO. 17: Produce all exhibits vou intend 1o use at trial,

Sk

Dated this / AAAAAAAA day of March, 2
BAUMETARK BRAATEN LAW PARTNERS
Attorneys for Plainiifis
222 Morth 4th Sweet
Bismarck, NI 385014004
Phone: 701-221-2811
Fax: 701-221-5842
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CERTIFICATE OF SERVICK

I hereby certify that o true and correct copy of the foregoing PLAINTIFES REGUEST
FOR PRODUCTION OF DOCUMENTS TO INTERVENOR AMERICAN FEDERAL
BANK was on March 1, 20172, muiled (o the following:

Tracy A, Kennedy

ZIMINEY FOSTER P.C.

3100 South Columbis Road, Suite 200
P.O. Box 13417

Grand Forks, NI 58208-3417

David L. Johoson

Michael I3, McMair

MebAIR, LARBONMN, CARLSON, LTD.
51 Broadway, Suite 600

PO Box 2149

Fargo, ND 58108-2189

o
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Dierpick Braaten 7




STATE OF MINNESOTA

COUNTY OF NORMARN

IN DISTRICT COURT
MINTH JUDICIAL DISTRICT

Court File Mo 54-0%-11.112

Dyon Ackerson, Lana Anderson d/bfy/
Morthland Farms, Mike Aasen, David
Deslauriers, Jeff Kling, Scott Lazorenko,
Mathan Neameyer, Steven MNeameyer, Ron
Pelion, Mitch Preskey, James Routledge, Bart
Savelkoul, Mike Schollmeyer, Shane Sickler,
David STeeves, Paul Trowt, Wurgler Farms,
and Kelly Wurgler,

Plaintiffs,

Vi,

Mitchell Feeds, Ine. and Mitchell Farms, Inc.,
Defendants,

vS.

American Federal Bank,

Intervenor,
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PLAINTIFFE' INTERROGATORIES TO
INTERVENOR AMERICAN FEDERAL
BANK

Ty

intervenor American Federal Bank and its attorney Tracy A. Kennedy, 3100 South

Columbia Road, Suite 200, P.O. Box 13417, Grand Forks, NI 58208-8111.

PLEASE TAKE MNOTICE that the sbove named Plaintiffs request that you answer in

writing and under oath within 30 days of service hereof, the following interrogatories pursuant to

Hule 33 of the Minnesota Rules of Civil Procedure, Hf objection is made, please stale the reason

for the objection.
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INSTRUCTIONS

The relevant beginning time period of these interrogatories is from the time any business
relationship developed between Amencan Federal Bank and, whether individually or in
combination, one of the following: Robert Mitchell, Mitchell Feeds, Inc, Miichell
Farms, Inc., BIM Land, Inc., and/or any business, corporation, or entity owned in part or
whole by any of the foregoing persons or entities. The relevant time period shall extend
from the beginning time period through and including the present, unless otherwise stated
in a particulsr request for production, and shall include all Documents which relate or
refer 1o this period even though prepared before or subsequent (o that period.

These Imerrogatories are deemed (0 be continuing in nature and should you, vowr
counsel, or anyone representing your inferest become aware of, or acquire, any additional
knowledge which affects the accurscy or completeness of any snswers herein, or which
relates 1o the matters into which these Interrogatories Inquire, it is hereby demanded that
such knowledpe be immediately tansforred to the undersigned attorney by way of
supplemental answers to the full extent required by Minnesots Rules of Crvil Procedure,
In answering these Interrogatories, you are requived fo furnish all information that s
available to vou or subject fo reasonable inguiry by you, including information in the
possession of you, vour attorney, sccountanis, advisors, or other persons directly or
indirectly emploved by, or connected with you és your attormey, snd anyone ¢lse
otherwise subject to your control

In answering the Interropatories, you are required to answer esch Interrogatory and
subpart separately, stating the facts, documents, witnesses, communications and other

information applicable to each such Interrogatory or subpart,




Each Interrogatory (s well as these Instructions) may contain one or more terms that are
defined below. You should construe each defined term sccording to the meaning of that
word as set forth below. All other words should be construed consistent with customary
usage given the context in which the words appear such that, in each instance, you should
construe any word to bring that word within the scope of the discovery request in which it
appears. Consistent with the above, the singular usage of & word shall be considered to
inchude within its meaning the plural, and vice versa; the conjunctive shall be considered
to include within its meaning the disjunctive, and vice versa; and the feminine shall be
considered to include within its meaning the masculine, and vice versa,

DEFIMNITIONS

When used herein, the following terms and phrases shall be understond o have the

following meanings:

o

Pk

Lk

“Account” shall be meant to include but not be limited to a savings account, a checking
account, individual sccount, joint sccount, partnership account, limited Hability
account, corporate account, trust sceount, or any other tvpe of account related 10 any
and all services American Federal Bank provides.

“Bank”, “You” and “Your” means the American Federal Bank and each of its affiliates,
attorneys, accouniants, divisions, subdivisions, predecessors, directors or members,
ofiicers, employees, agents, representatives and all persons action or purporung 1o act
on its behalfl

*Debtors” means Robert Mitchell, Mitchell Feeds, Inc, Milchell Farms, Inc., BIM Land,
Inc., any business, corporation, or entity owned in whele or in part by the previously

mentioned Persons and/or entities, and any of the foregoing persons’ or entities’




5.

6.

7
‘.

officers, employees, and authorized apents and representatives, unless otherwise
specified within the Intervogatory.

“Deseribe” or “state” means to provide a comprehensive, complete, aceurate, and detailed
deseription, enumeration, explanation, or listing of the matter inguired of.

“Entity,” “Entities,” or “Person” means any nstural person, corporation, partnership,
company, sole proprietorship, association, institute, joint venture, trust, fiom,
business, or other entity, irrespective of whether privately or publicly owned or
controlled, for profit or not for profit, or partially or fully government-controlled.

“Identify” or “identity” meang:

s, When used in reference 1o a natursl person, 1o sate:
1. that person’s full name and present or last known address; and
2. present or last known position, title and employer or business affiliation,
b, When used in reference 1o s business entity, (o siate]
1. the entity’s name and address;
2. uw's principal place of business; amd
3. the legal nature of the entity {L.e. corporation).
¢, When used in reference to g document, to sate:
1, the document’s date;
2. s author
3, 15 addresses;
4. 1w type; and
5. iis present custodian,

“Information” or “knowledge™ means any facts, knowledpe, data, beliefs, or opinions,




however obtained,

% “Loan” or “loans” means any loans, indebtedness, revolving loan and/or credit
transactions, extensions of credit, credit facilities, financing agreements,
morigages, and secured/unsecured lending transactions, by and between the Bank
and Defendant and/or any of the Deblors or any businesses, corporations, or
entities owned wholly or in part by the Defendant and/or any Debtors,

9, “Possession” or “control” means actual and constructive possession, custody or control

4 document that is not in a person’s immediate physical possession, but which
that person has a right 1o compel production from & third person {(including
attorneys possession non-privileged materials), or that is otherwise subject to the
control of the person in question, s within that person’s “possession, custody or
conlrol.”

10. “Relevant time period™ The relevant beginning fime period of these requests is from the
time any business relationship developed between American Federal Bank and,
whether individually or in combination, one of the following: Rebert Mitchell,
Mitchell Feeds, Inc., Mitchell Farms, Inc., BIM Land, Inc., and/or any business,
corporation, or entity owned in part or whole by sny of the forepoing persons or
entitics.  The relevant time perod shall extend from the beginning time period
through and including the present, unless otherwise stated in a particular request
for production, and shall include all Documents which relate or refer to this period
even though prepared before or subseqguent 10 thet period.

11 "Representative” means any person that could possibly be construed by a third party as

acting on behalf of or speaking or scting for American Federal Bank or relaving




information on behalf of American Federa! Bank, even if Amencan Federal Bank
would dispute an agency relationship,

12, “Sunflower Inventory” means all sunflowers held by Defendanis in this matter which
were ordered 1o be sold pursuant 1o the Order 1o Sell Bunflower Inventory issued
by the Morman County Distriet Court and dated September 27, 2011,

INTERHROGATORIES

INTERROGATORY NO. 1; Identify all persons who angwered or assisted in

answering these interrogatories.

INTERROGATORY MO, 2: Identify all persons who vou know to have discoverable

knowledge or information regarding the claims in this lawsudt and summarize each individual’s
knowledge or information,

INTERBOGATORY NO. 3: Identify all winesses vou intend to call at trial,

INTERROGATORY MO, 4; Identify sll Debtors who have or have hed an Account or

Loan with You at any time during the relevant time period.

INTERROGATORY NG, 8 Identify any and all Loans given by You 1o any of the

Debtors in the past ten vears, including, but not limited to, promissory notes, guaraniees, Small
Business Association guarantees, loan agreements, mongage(s) and/or mongage modification
agreements,  cross-collateralization  agreements, security  agreements, loan  instrumoents,
subordination and/or assignment agreements pranted by You to Debtors.  For sach and every
Loan identified, state:

a.  the amount of each Loan;

b, to whom each Loan was issued;

o the date each Loan way issued;




d.  the ocutstanding amount on each Loan;

e. if there were joint deblors, the amount of the Loan distributed to esch
debior;

£ ifthe losn was closed, the dale the Loan was cloged;

g. the original collateral offered which secured the loan;

h. whether there has been additional collateral securing each Loan and value
of such collateral; and

i te whom any funds advanced pursuant 1o the Loan were transferred,
including to what account any funds advanced were transferred.

INTERROGATORY NO. 6: dentify all collsteral known o You as referenced in

Paragraph 25 of Your Complaint in Intervention.

INTERROGATORY MO, 7: Deseribe all sttempts and efforts made by You to collect

or Hguidate collateral secwring the Promissory Note attached as Exhibit A to Your Complaint in
Intervention, other than the Sunflower Inventory,

INTERRBOGATORY MO, 8: Describe all attempis You have made to mershal assets

other than the Sunflower Inventory,

INTERROGATORY NGO, 9: ldentify the date of default as referenced in Paragraph 28

of Your Complaint in Intervention, and describe all instances or sctions of Debtors which vou
claim constitute a default under the promissory note and security agresment attached as Exhibits
A and B to Your Complaint in Intervention.

INTERBOGATORY NG, 10: With respect 1o the promissory note and  security

agreement attached as Exhibits A and B 1o Youwr Complaint in Intervention, state the following:

a. 1o whom or o what entity {e.p. BIM Land, Inc., Mitchell Feeds, etc.) the




loan proceeds were distnibuted, and in what amount;

b, the purpose of the loan with respeet to each entity/person receiving the
oan;

c. the collateral for the sbove-referenced promussory note and security
agreement known to You af the time of the imtial distribution of the loan,

INTERROGATORY WO, 11 State the date that You firgt became aware that Plainnifs

claimed a right and interest 1o the sundlower inventory of Defendants as well as non-Defendant
BIM Land, Inc., and describe the manner in which you learned of Plaintiffs” claimed interests,

INTERROGATORY NO, 12: For sll sunflower inventory marketed under the orders of

the Norman County District Court in this matter, dated Septernber 27, 2011 and February 23,
2012, identify all persons or entities to which any sunflowers were sold, the price paid for the
sunflowers, and describe any discounts due to the quality of the sunflowers.

INTERROGATORY NO, 13: Deseribe all efforts tsken by You o market the

sunflower Inventory, identify all entities or persons consulted in marketing or attempting o
market the Sunflower Inventory, sll entities you contacted related to a potential ssle of the
Sunflower Inventory, and deseribe all communications between you and any potential or actual
buyers of the sunflowers.

INTERROGATORY NO. 14; Idenify each communication vou had with Debtors and

include the following:
4. State the type of communication, e.g, personal, telephone, email, other
correspondence;
b. State the date of the communication;

e. ldentify each person who participated in or was present at each communication;




d. State the purpose of the communication and summarize the content of the
communication; and

e bdentily each document, if any, related o the communication.

na
; S . ,
Dated this | day of March, 2012,

BAUMETARK HRAATEN LAW PARTNERS
Attorneys for Plainiiffs

222 North 4th Street

Bismarck, ND 58501-4004

Phone: 7012212911

Fax: 701-221-5842
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CERTIFICATE OF SERVICE

I hereby certify that a twue and correct copy of the foregoing PLAINTIFFS
INTERROGATORIES TO INTERVENOR AMERICAN FEDERAL BANK was on March
12012, mailed o the following:

Tracy AL Kennedy

/E’\é\éL‘z FOSTER PO

3100 South Columbia fxoaé, Syite 200
PO Box 13417

Grand Forks, M 58208-3417

David L. Johnson

hlichael B3, MoMaiy

MeNalR, LARSON, CARLBON, LTD.
31 Broadway, Suite 600

PO Box 2189

Fargo, NI 58108-2189
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission Case Ho. GE-11-1403
Mitchell Feeds, Inc.
Fx Parte Cease & Desist

AFFIDAVIT OF SUSAN K. RICHTER

STATE OF NORTH DAKOTA }
COUNTY OF BURLEIGH § w

Suszan K. Richier, belng first duly sworn, deposes and siales;

That she s the Director of the Public Service Commission's Licensing Division,

That on February 1, 2011, the Commission received a lafter with attachments
from James Burckhard of Towner, North Dakota, alleging he had not been paid for
sunflower seeds sold fo Mitchell Feeds, Inc.

That on March 30, 2011, the Commission received a letier with altachments from
David Steeves of Sherwood, Morth Dakola, alleging he had not been pald for sunflower
seeds sold o Mitchell Feads, Inc.

That on Aprll 4, 2011, the Commission received a letler with atlachments from
Gene £ Allen, attomey representing David Deslauders of Sherwood, North Dakotls,
alleging David Deslaurers had not been pald for sunflowsr seeds sold 1o Mitchell
Fegds, Inc.

That on April B, 20111, the Commission recelved letiers with atschments from
Paul A Rohde of Halliday, North Dakots, Don Ackerson of Sherwood, North Dakola,
and Sleven Meameyer of Mylo, North Dakota, sach alleging he had not been paid for
sunflower seads sold (o Milchel! Feads, Inc

That during the week of March 28, 2011, the Licensing Division received
numerous phone calls from additional North Dakola producers, all alleging they had not
beer paid for sunflower seeds sold fo Mitchell Feeds, Inc,

That Mitchell Feeds, Inc. 5 llcensed as a roving grain buyer since Oclober 28,
2008, As required by Nordh Dakots Century Code § 60-02.1-08 and North Dakols

EXHIBIT GE-11-103  Plled /67207

Adfidavit of Susan K. Richter

Publie Serdee Domamanon




Administrative Code § 88-07-02-02.1, Mitchell Feeds, Inc, has a $70,000 bond on file
with the Public Service Commission.

That Mitchell Feeds, Inc. provided information 1o the Public Service Commission
showing a significant amount of grain was received from producers in 2008 and 2010
for which pavment has not been made.

That the Licensing Division Is preparing and will be asking the Commission o file
documents with Distrct Count, asking that Mitchell Feeds, Inc. be dedlared ingsolvent, the
Cormmission be appointed trustee, and the surely be joined 33 a party 1o the insolvancy
procesding.

That i appears the bond on file with the Public Service Commission will not be
sufficient to cover the total amount owed 1o producers for the sunflower seeds sold to
Witchell Feeds, Inc.

Worth Dakota Century Code § 80-02.1-39 provides the Commission with authority
to issue a cease and desist order without prior notice against an entity thal engages In
an activity or practice that s contrary o the provisions of Chapter 80-02.1 or related
rules,

Mitchell Feeds, Inc. has violated North Dakota Century Code § 80-02.1-08 {(4)a}
by failing to fathiully perform the licensee’s dulles as 2 roving grain buyer and borth
Dakota Century Code § 80-02.1-28 by refusing, neglecting, or being unabls upon proper
demand to make payment {or grain purchased or make redelivery.

Affiant believes that good cause exists requiring ex parte acton by the
Commission because additional sellers of graln may suffer immediate economic loss,
damage or injury if Milchell Feeds, Inc. continues purchasing grain as a licensed roving
grain buver in North Dakota,

Affiant requests that the Commission issue an Ex parte Cease and Desist Order
against Mitchell Feeds, Inc. as authorized by North Dakota Century Code § 80-02.1-39,
ordering that Mitchell Feeds, Inc. cease and desist from purchasing grain in North
Dakota, o7

PO anD Py (Al h L’

Subscribed and sworn o before me this 8 day of April, 2011,

iy 70 Bt
ncsing ; ui} H
SHELLY A BAUSK Notary Public
Holary Public
Biple of North Dakets
iras July 72, 201
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March 24, 2008

154 Hwy 78 8 T1B-B61-6267 { Elevatnr )
P03 Box 118 TE1-261-4125 { Osll)
;

Iendrum MN 8047

PURCHASE CONTRACT NUMBER: __MFI 014

Purrhased From:

Dravid Steeves
4051 (‘cmr;t}f RdZ
Sherwood MDY 58782

Commodity snd Grades Nusun Sunflowers  Moisture 10% / Test Weight 27 Ths bu
@M 3@%

Gusatitys 38 Acres Pull Production

Price: $0,30 /by Price Protection

Freminm/Discount Sentes doisture 2% dockage per 1% Moisture

Payment Terme: Payments Due 10 days after Delivery & Grading

Detivery Basis: Per Agreement with Farmer Piold wp « TF Boul add o154

Shipment Perlod: Fall 08 thru Splil)g 4y
Weights to Govern: Dizstination

inspaction to Govers: NG Grades

Hemarks:

EXHIBIT

SEE REVEHRSE SIDE I:'OE% ADDITIONAL TERMS AND CONDITIONS

i £ e
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Chmioiesr Rgnntise Trmtn )—mMﬂ Misd«e}i




PURCHASE TERMSE

19 The Rules of the Association listed on the face of tis Centract shalt govern, All aiE&pam\m@ziz}gﬁi&za of i%‘zig wapsaction, including any is
: m; “'m,z}zm (ormution, shill be resodved by arbioaton o acoordance with the niles of such Association. The decision and award detormined h, sush
(53] be final aad bindlig upos both pariss. Beller represents snd warrants 1o Buyer that Seller i a ME ROHAMT {ay that lomm Iy wsed in the
cspect 10 the goods sold under this Contract

LoBULES:

st

form Commercial Coded withy

fy Phuryer that sl commodities sold and delivered bereunder will be of good, sound, dry and MERCHARNTAL
will comply with all spplicable federal, siate, and local laws and regulations and will not be
4 within the wmraning of the Federal Food, Drug and Cosmstle Aoy, nor be s compundity which may not, wader the _;}i'm*ia"

L b dntrnduesd buo intersiate commerie. SELLER ALSIY WARRANTS THAT MO WATER HAS BEEN ADDEDTO
AT ANY ”‘MK OR FOR ANY PURPOSE, EXUEPT A% A CARRIER FOR IN ”6’”2 i EL&
.,M)‘ 53 LEVELS. THIS GUARANTEE MAY BE RELIED UPON BY THE BUYER N THE RESS

velfer wamm
famos wim ihe spewifipd gm‘f‘ grudh

CEYVERN Unofficial snlosded weights and grades st place of delivery to govern, unless oificiel wel

Title s riske of Joss shall pasa to Puyer only as 2aid sonunodities or duy part theredl i delivered
suid compeadities s 15 50 delivered and zxcmpmsi. Selier warrnnts thit Seller has good mud marketable title
slivered fres snd clear of all lens ov other encumbrances,

ter whve copun

that the commodities will be

CTENSIONS: I Buyer’s slevator or ather storegs Trcilities st delivery point are fir sy resson unsble s recelve sald conmodities on e ded
is umable fo make delivery of said eommendities fr any reeson on te delivery date, said dale may be exsended, cither arslly or in wi

H the cosh vahee of tis Contract fafly beline the level of any eash advinees recelved by the Sellor, at any Ume during the
5 dingretion maey request a portion of the advanse tn be relumed.

;1o pay Lo Buyer s minioes demages for defaelt is delivery boreundsr the difforence bebween the specified Contras
e place of delivery for the same kinsd mnd grude of the commodity on the day of default, In addition, Selier shali b« g
i mseguentisl, incidenial snd spenifie d&w&gsﬁ annd ofl costs and feos lnourred by Buyer 85 5 result of Seller’s byeach
s"(:j;zr ----- senptions ,)i wam ia; herein o the defanlt by Seller in the performance of soy of Seller’s obligations hersunder, Accepiance of an
Huyes afler breach of the provisions of thiy Contraet by Seller shall not walve sy rights or remedizg aceruing 1o Buyer s a rosuit of s
‘:zremh ar any subsequent weach,

T TER

AT e of the ey and conditions contalopd in this Contract may be pdded to, modified, supsrseded o
exuept with the written consent

81 am::orizcé representative of Buyer,

prg s

S This contract shaidl inure 1o the benefi? of and be binding upon the parties hereto and thelr respoctive heirs, execuions

SITTTY: Seller earrents that the quantily sold is the bushel quantity specified on the front of the Contraet snd not the production of any spedt

JUAL QPPORTUNITY EMPLOYER, snd I & government contracior. Therefore this dontract i sobiect 1o the riles and

mpoyed wpon Conrmiors and sebeontracion puramend w45 CFR Chapter 50 and 61, Unless this eontract b sxempt by mgui&tmm issusd by the
Ee hor, thers is b wratedd herein by reference the fnllowing: (8} the Equal Employment Opporhunity clause contined in 41 CFR. Section 8014

: fwiimi imsses comtained in 41 CFR Sections 68-230.5 and 6 1-250.10 bovh velating to the employment of Disabled Yeteruns and ‘m:;,
3oundd ) the AlTlmative Action cluuse comained in 41 QR Seotion 80-741.5 relating o Bauad Opportunity fir Workers with Disahili

ST LIRADATHIN:

fer, thd the o

pyer expressty reserves the right 1o esuse the lquidation of the Contract becausg of {a) the &
@ of 8 ease under 11 U580 §§-§é}2mi5 2b, (o} the sppointment of or wking of possessin
by o ooustoding before such conmnencament, () w szé al m‘s‘ze:r defaolts of the terrus and conditions spesi

sunenesment

it s expressd ed that this contraet is auldeet o the Buyer's right 1o et off m;v mtus] clabmas o debts speins ‘%vii' 3
ities atfilinted w;{,s Seller, under o in connection with this Costract or any sod g8 other commodity contracts and Torward conirs *‘a’uw e b

g

p'sm»s #s provided in 11 WLE 04302,




Aprid 5, 2008

154 Hwy T8 8 2388616187 { Elevaior )
P13 Bos 128 TB1-363-43528 ( Cell )
Hendrum WMN -S043

Whphhil

PURCHASE CONTRACT NUMBER: _MFI 037

Purchased From:
YL {;{} {}” é?i} ?‘}
David Deslauriers  A1ars te
4915 Co Rd 2

Sherwood MDD 58782

Cemmbodity snd Grades Musun Sunflowers  Moistare 10% / Test Weight 27 1bs bu
Cugniity: 750 Acres Full Production / Price Protection
Prices ?’3@3{} fﬁ’}

Premium/Blaconnt Seater Moisture 2% dockage per 1% Moisture

pryment Terms: Payments Due 10 days after Delivery & Grading
Deilvery Basts: Per Agreement with Farmer

Shipreent Prriods Fall U8 thru Spring 09

Welghts to Dovern: Diestination

Jmapreiion s Govern: MG Grades

Hemarks:

SEE REVERRE SIDE FOR ADDITIONAL TERME AND CONDITIONE

i rxapects nod speciiied hevewn this vonteact i wddest 1 Orsin & Foad Dusders Mutional Associstion Trade Rules

Beompt of this somtewn by the Seller, withowt wiltien sotise 1w of shiecion o erros within 16 days is o5 solowibgement of te of ot mowsdftions heeest.
#riog
Hams . Biitchell Foeds Ing, M_,m,.,w.wwm%}
g /";:‘ i } . L
By - - o e

Casinmoer Shgmainry st




PURCHASE TERMS

. RULER: The Rules of the Assuciation lisied on the face of this Contract shall govern, A Gésgmm(&zfmiﬂg ot of s%ai's transsution, ias:%zsdés‘ig sty issoes
relting 1o conteact formation, shall be resolved by wrbrntion in socordnee with the rales of such Associstion. The iiwamm and wward d«mm}:mé by such
arbitation ghall be fing! and bindiog wpon both pavties. Seller represents snd warranty (o Buyer that Salier is 3 MERUHAMT (a5 that terms i5 vaed in the
i form Commercinl Code} with respect 1o the goods sold under this Centract

2. EUALITY: Selter wamrrants to Buyes thet all cosmmodition subd sod delivered hermunder will be of good, sound, dr;f and MERCHANT A%i.f;}qzzaiéty in
sceoriance with the specified grade and will comply with alf spplicable federal, diute, snd %m&{ bws wnd vegubarons and ‘sfv‘sii not be adultersied or
mishranded within U mesning of the FPederad Food, Drug s Cosmetle Act, nox be & commandity which may not, uder the p@v%s;zms o?’ ?eci@z _5{}4 ot %é?“?
of the Act, be introduced i interstate commerse, SELLER ALSD WARRANTS THAT RO WATER HAS m’E"‘é ADDED 2”{3 T}H&E LU?‘«‘I?«%{}UH‘?;’:S ii?
RE DELIVERED HERFUNDER, AT ANY TIME DR FOR ANY PURPUSE, EXUEPT AS A CARRIER POR TNSECT WIDES APPLIED AT

MANLFACTURERS RECOMMENDED LEVELS. THIS GUARANTEE MAY BE RELIED UPOK BY THE BUYER IN THE RESALE OF THESE
COMMODETIES,

3 OWEIGHTRORADES 1O GOVERM: Unofficisl onlosded weights and grades ot plave of delivery lo govern, unfesy oificial welghts and grader are
specifiod v the fson hersol,

5 TITLE/BISK OF LOSE: Tile snd risk of loas shall pas 1 Buyer only a3 said connnadities or sny past thesend s delivered to und sccepiead by Buyer, snd
then only a2 16 50 much of said commedities s is s delbversd and sucepted. Seller warrants thay Seller by good and marketabde title 10 the commodities and
thas i cransmodities will be delivered free snd clear of 8i) Hens or other encumbrances,

& EXTEMSIONS: I Boyer's elevelor o othey siorsge facifities at delivery point we for soy resson unsble 1w reveive said commuodities on the delbvery dawe
or 3 Seller is unshis 1w meke delivery of sait coonsmedities for miy resson on the delivery date, vaid date may be extended, elther orally or i writdng,
Basyer's aption. .

b CONTRADT ADVARCES: 1 the oub value of this Comrua falls below the level of any cush advances reoeived by the Seller, ot any thne during the
pricing perind, the Bover st ity dacrotion muy reauest s pumtion of the sdvane to be yeturned.

TODEFALILT. Seller agroes w0 pay i Buyer a8 mindmum dumages for definls in delivery hereunder the differsnce between the specified Contract price and
the highest mavket prive at the place of delbvery for the same kind and grade of the comamodity oo the duy of defdt. by addition, Beiler shall be strictly Hable
to Buyer for s} direct, consequentisl, incidental and specific dumages and 2l onsts and feos Incurred by Buyer as & rosult of Seller’s beeach of sny of Ssllers
representations of warranties hereln or the defsult by Seller in the perfirmance of any of Seller’s obligations horsunder. Acveptane of any delivery of
commndities by Buyer afler breach of the provisions of this Conact by Selter shell sot walve mny rights or remedies scorviog 1o Buyer 33 8 remidt of such
prior breach or any subsequent bresch,

5. ALTERATION UF TERMS: Nooe of the terms and conditions contalned In this Comiract may be added to, modificd, superseded o otherwise sltgred
gacept with the writien consent of an sutlueized representative of Buyer,

B SUCCESSORS: This cootnet shell inure 1o the benefit of aad be binding upon the parties hereto and thelr respective helts, executors, sdminiiratons,
suteesens and sssigne

1, OLIAMTITY: Sefter warrunts that the quantity sold is the bushel quantity specified on the front of the Contraot and aot the produstion of any specitic

1. BLIYER 15 AN EQUAL DPPORTUMITY EMPLOYEIR, and s » govoromnt contractor, Thurefore this couraut is sublect to the rales and regulativas
imposed wpon contractors and subcontrastine puresant 1o 43 UFR Chapler 60 snd 61, Unless this vontract is exempt by regulations issuod by the Secretary
of labor, there is incorporsted barein by reference the following: {8} the Youal Employment Opporumity clawse containgd in 41 5.8, Section 5018 (b the
Affmative Action clnoes sontained in 43 CF R, Sections 80-23L3 sl £1-250.10 both relating 1o the employment of Disabled Veisrans and YVeserans of the
Vigenum By, and {0} the Affiemative Action clause sontained i 41 CFR Sectlon 5027413 rolating to Egusl Opportunity for Workers with Dissbilitiee,

HLOCOMTRACT LIGUIDATION, Buyer expresaly resevves the oight o catse the liguidation of the Contract beoauee of {o) the waolveney o froncis
sosdition of the Seller, (b} e comnmucement of & case under 1HIULE0 4181131328, () the sypoiomment of or taking of ;aa:»aﬁwséz:ﬁsa by g trusies in s Cony
ander 1 USOBGHBL 131320 or by 8 custodian before such ommmencernent, (4] aoy and all otber defudis of the terms snd oeaditons sproifiod heroin eriher
diventle or by reference thoreof.

130 BET-OFF. B bs eapressly sgreed shad tis contiant i subject 10 the Buyer's right o set off any matusl claims or debis sgainst Sedbor, mcluling any
persons of entities sffiliated with Selter, under of In vonnestion with this Contract or sy and ol other vommodity contras and forwers cunirach betwess: the
pasties uy wovided in 11 LLE.0 3062,




March 24, 2008

154 Hhwy T8 5 238-861-6261 { Elevator }
203 Box 128 THE-281-4325 { el
Mendrom MW SBOE7

BL55D

PURCHASE CONTRACT NUMBER: __MFI 027

Purchased From:

Mike Schollmeyer
549 101" Ave SW
Crunn Center, NID 58626

Comsmodity snd Grade: Con-Oils  Moisture 10% / Test Weight 25 s bu

runntity: 600y Acres Full Production

Prive: ﬁr@'}{}fk {ths

Fremiomdisrount Sexler Maowstue 2% dﬁ@éﬁgﬁ per 1% Moisture

Feyment Terms : Pﬁ}"’iﬁiﬁﬁ{i‘i True 10 diijf’& after i,:}%fﬁi‘f’iii'i‘;‘;’ & ﬁ}iﬁéiﬁg
Detivery Basis: Per Agrecment with Fanmer
Shipment Period: Fall 08 thru Spring 09
Weiphis o Gavers: Drestination
inaperiion (o 55}%@: NDGI Grades .
TRedarky
7

Gont U2

SEE BEVERSE SIDE FOR ADDITIONAL TERME AND COMDTTHONG

inopuspents wof spesifiol ks iy compmet 5 suldoct o Srain & Fred Dealors Nationa! Sasociation Trade Rulbes,
Voseipt of this vontmet by the Seller, withouwt witlten meles bo o8 of eipention of ervor within 10 days i o achnesdodg of the piaede of wll vonditons besent,

Peint

DN Bitchell Fredsy o, S

e
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STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

IN DISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

Public Service {ommission,

Plaintft]
Y.,

Mitchell Feeds, Inc. and Western Surety
{ompany,

Respondents,

Micheal Ansen, Donald Ackerson, Sheldon
Ackerson, Lans Anderson d/b/a Northland
Farms, B & D Farms, Inc., Busch Farms, Inc,,
Davigd Deslaurters, Beott Lazorenke, Manna
Farms, Inc., Nathan MNeameyer, Steven
Neameyer, Mitch Preskey, Paul Rohde, James
Routledpe, Bart Savelkoul J/Wa Savelkoul
Farma, Mike Schollmever, David Steeves,
Hobert Bieeves, Paul Trout, Wuargler Farms,
and Kelly Wurgler,

agd
American Foderal Bank,

inlervennors.

S St et Vman S N et . N S e e’ S e e S e N Mo oo N Nannet S N

o N et N e

Civil No, 08-201 1-0V-917

PSC Case No, GE-11-051

NOTICE OF MOTION AND MOTION
FOR DECLARATORY JUDGMENT

MOTICE OF MOTION

PLEASE TAKE WOTICE that intervenors and Claimanis Micheal Asszen, Donsld

Ackerson, Sheldon Ackerson, Lana Anderson &/b/a Northland Farms, B & D Farms, Inc, Busch

Farms, Inc., David Deslauners, Scott Lazorenko, Manns Farms, Inc., Nathen Neameyer, Steven

Meameyer, Mitch Preskey, Paul Rohde, James Routledge, Bart Savelkou! d/b/a Savelkoul Farms,

Mike Schollmever, David Steeves, Robert Steeves, Paul Trout, Wurgler Fanms, and Ke




Wargher (“Claimants™) will bring their Motion for Declaratory Judgment pursuant to N.DUC.C

N3

ch. 32-23 for o decision on the briefs filed by the parties 1o the above-captioned action unless
oral argument s timely requested.
MOTION

Plamntitls hereby move the Couwrt for an erder pursuant 1o NDUCC, ¢h. 32523 declaring
that the sunfiower wventory and proceeds therefrom being held at Frandsen Bank and Trug
focated in Ada, MN, under arder of the Minnesota District Court, County of Morman in Case No.
SA-C-1T-H12 are part of the wust fund established by the North Dakota Public Service
Commission pursuant to M.DUCC § 60-02,1-3001), and that the statulory trust fund cannot be
defeated or diminished by American Federsl Bank’s purported security interest as identified in
Armerican Federal Bank’s Motion for Rule 24 Intervention and the Affidavit of Mark Vining

attgched thersto.

,,.u:

"y oy g

Signedthis ;} '''''''' day of March, 2012,
Baumsrank BrasTen Law PARTNERS
Astorneys for Itervenor Claimans
222 Morth 4th Street
Bismarck, ND 585014004
Phone: 701-221-2911
Fax: 701-221-584%

// j;”‘”r‘;?#‘f?‘gz
Degrisk Braaten #7106 %%}
Lindsey Nisuwsma: (11D 06857}

u’

[




STATE OF NORTH DAKOTA {N DISTRICT COURT

COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

Public Service Conunission,
Civil Mo, 08-2011-0V.917
Plaintiff,
PEC Case Mo, (GE-11-05]

Wiiichell Feeds, Inc. and Western Surety
Company,

Respondents,
MEMORANDUM IN SUPPORT OF

MOTION FOR DECLARATORY
JUDGMENT

rmicheal Azsen, Donald Ackerson, Sheldon
Ackerson, Lana Anderson &/b/a MNorthland
Farms, B & D Farms, Inc., Busch Farms, Inc.,
Diavid Deslauniers, Scott Lazorenko, Manna
Farms, Inc., Mathan Neameyer, Steven
Meamever, Miteh Preskey, Paul Rohde, James
Routlede, Bart Savelkoul &/b/s Savelkoul
Farms, Mike Schollmeyer, David Steeves,

B N T T

Robert Steeves, Paul Trout, Wurgler Farnms, }
and Kelly Wurgler, 3
3

and )
)

Agnerivan Federal Bank, 3
}

Intervenors. }

)

i BACKGROUND
This action was  ipitiated by the Morth Dakota Public Service Commission
{“Commission™ or “PSC™L On April 15, 2011, the Comunission filed s Applhicstion for
Appointment as Trustee and Motion to Join Surety as §’é§'§*§y pursuant o N.DCC ch, 60-02.1.

This action is the result of the insolvency of Mitchell Feeds, Inc., which was operating in North

Dukota as a roving grain buyer, and was licensed by the Commission pursuant to N.D.C.C. ch




60-02.1,  This motien is brought by Intervenors and Claimants Michael Aasen, Donald
Ackerson, Sheldon Ackerson, Lana Anderson &/b/s Northland Farms, B & D Farms, Inc., Busch
Farms, Inc., David Deslauriers, Scott Lazorenko, Manna Farms, lnc., Nathan Meameyver, Steven
MNeameyer, Mitch Preskey, Paul Rohde, James Routledge, Bart Savelkoul d/b/a Bavelkoul Farms,
Mike Scholimever, David Steeves, Robert Steeves, Paul Trout, Wurgler Farms, and Kelly
Wurgler (“Claimants™), Claimants have intervened in this action in order to protect their rights
and interests, and are unpaid receiptholders of Mitchel! Feeds, Inc "Mitchell Feeds”).

On June 23, 2001, American Federal Bank filed 8 Motion for Rule 24 Intervention, which
was subsequently granted.  American Federal Bank (“Bank™) claims that #t “has an interest
relating to the property thet the PSC s seeking to marshal, specifically, in so much as {the PEC]
may seek 1o egiablish a priority claim in the grain for clabmants.” See Bank’s Motion for Bule 24
Intervention of Right and Memorandum in Support (Docket No. 25}, The Bank claims to have a
first priority security interest in the property which is the subject of the Conumission’s action. Id.

The property referred to in the Bank’s claim is approximately 2,000,000 Ibs, of sunflower
seeds purchased from Claimants in North Dekota by Mitchell Feods, which was operating
pursuant 1o a roving grain buyer Heense ssued by the Commission. On information and belief,
after purchase of the sunflowers from Claimants, some or all of the sunflowers were eventually
transported to be stored at a facility in Hendrum, MN. Sge, cp., Exhibit A, Supplementsl
Affidavit of David Steeves.

Under the contracts with Mitchell Feeds, payment for the sunflowers was 1o be made ten
days after delivery and grading. See Exhibit B (Sampling of Contracts with Claimants). Most of
the sunflowers were picked up or deliversd in and around August, 2009, See Exhibit O

{Sampling of Beceipts from Claimants).  Clalmants are all individuals whe have filed claims




with the Commission stating that they have not been paid for sunflowers sold 1o Mitchell Feeds.
Thus, Mitchell Feeds was insolvent by sometime in September 2010 Sege NDUIC.CL § 60-02.1-
28 (A licensee 1s insolvent when the Heensee refuses, neglects, or is unable upon proper demand
to make payment for grain purchased.. ).

The Commission began receiving claims fn February, 2011, See Affidavit of Susan K.
Hichter (Docket Mo. 2. In early Aprit of 2011, a number of Chaimants filed an action in the
Mimnesota District Court, County of Normman (“Minnesots action™), based on information that
Mitchell Feeds and its apents intended to move and sell the sunflowers 1o unknown buyers., See
Exhibit I (Complaint in Minnesota action and Affidavits filed in the same action). Claimanis
moved for and obtained a temporary restraining order and preliminary injunction preventing
Mitchell Feeds from moving, transporting, secreting or selling any of the grain held in storage by
Mitchell Feeds. Bege Exhibit E (Order from Norman County District Court in Minnesota action
granting Claimant’s motion for a restraining order and preliminary infunction), Due 1o concemns
over the declining quality of the sunflowers and its impact on the value of the grain, the parties
agreed that the sunflowers should be liguidated, and the Minnesota cownt ordered that the
sunflowers held in storage by Mitchell Feeds be sold in u commercially ressonable manner and
that the proceeds be deposited in an interest bearing account. See Exhibit F (Order from Norman
County District Court in Minnesotz ordering sale of sunflowers held in storageh

Claimants are bringing this motion to request that this court enter judgment declaring that

the sunflowers are part of the trust corpus established by N.D.C.C. § 60-02.1-30(1) and that the

Bank’s lien does not defeat Claimants righis as beneficiaries of the statutoridy created trust,




. ARGUMENT
As beneficiaries of the siatufory trust fund administered by the North Dakown Public
Service Commission, Cluimaints are entitled to a judgment declaring that the sunflower

inventory which were stored by Mitchell Feeds, and proceeds therefrom are part of the trust fund

established by the North Dakota Public Service Commission pursuant to ND.C.C. § 60-02.1-
30(1), and that the statutory trust fund cannot be defeated or diminished by Amencan Federal
Biank’s purported security interest as identified in American Federal Bank’s Motion for Rule 24
Intervention and the Affidavit of Mark Vining attached thereto.

A. Declaratory Helief Is Appropriate.

Pussuant o N.DUCC, § 32-23-01, *fa court of record within ity jurisdiction shall have
power to declare rights, status, and other legal relations whether or not further reliel 13 or could
be claimed.”

The requisite precedent facls or conditions which the courts
generally hold must exist in order that declaratory relief may be
obtained may be summarized as follows: (1) there must exist 2
justiciable controversy; that is to say, a controversy in which 2
claim of right is asserted against one who has an interesi in
contesting i (23 the controversy must be between persons whose
intercsts are adverse; (3} the party seeking declargtory relief must
have a legal interest in the conbroversy, that is o say, a legally
protectible interest; and {(4) the issue involved in the controversy
must be ripe for judicial determipation.

Medeenter One, Inc. v, DD State Bd. of Pharmacy, 1997 ND 54,9 106, 361 MW 2 634

{"Medeenter One™y. “The declaratory judgment act, NDUC Ch, 32-23, s remedial and is o be

fiberally construed to sertle uncertainty concerning rights, statuses, and other legal relations.” ld.

at ¥ 4




1. The Bank Has Asserted a Claim Apsinst the Trust Crested by N.DLC.C
§ 60-012.1-30 Contrary to Claimants’ Rights,

The Bank's claims that it “has an inlerest relating to the property that the PEC is seeking
to marshal, specifically, in so much as {the PSC] may seek 1o establish a priority claim in the
grain for claimants.” See Bank’s Motion for Rule 24 Intervention of Right and Memorandum
Support (Docket Mo, 25). The property referenced by the Bank is the grain being held in storage

by Mitchell Feeds. This grain is properly part of the trust fund established for Clatmants

pursuant to N.DUC.C, § 60-02.1-30. “The tust fund must consist of. . [nlonwarchouse receipt

grain of the insolvent licensee held in storage...” N.DLCC § 60-02.1-30(1) {emphasis added),

2. The Bank’s Claim is Adverse to the Commissien and to Claimanis.
As stated above, the grain held in storage and the proceeds therefrom are properly pant of
the truat fund established by N.DC.C. § 60-02.1-30, The Bank appears 1o be claiming that itg
security interest trumps these trust provisions, Therefors, the Bank’s claim is adverse o

Claimants as beneficiaries of that trust, which meets the sevond requirement of Medcenter One.

3 Claimants’ Have a Legally Protectible Interest,
Clabmants are all “noncredit-sale receiptholders” of Mitchell Feeds, MN.DUCC§ 60-02.1-
01 MN.DLCC, § 60-02.1-30, Pursuant o NDLC.C § 60-02.1-30, the trust fund 13 established “for
the benefit of noncredit-sale receiptholders and to pay the costs incurred by the commission in
the administration of the insolvency.” Therefore, Claimants have asserted a legally protectible

interest and satisfy the third requirement of Medcenter One.

L&




4. Claimants’ Reqguest Is Ripe for Determination,

In order for the Commission to complete its report as required by N.D.C.C. § 60-02.1-37,
it is necessary to obtain a declaratory judgment that the grain held in storage by Mitchell Feeds
and proceeds therefrom are properly a part of the trust fund created by N.D.C.CL § 60-02.1-30
and that a security interest held by the Bank does not defeat that wrust. Claimants are seeking a
declaratory judgment to this effect, which would also resolve the Bank's claim w the trust assens
based on its security interest in the inventory of Mitchell Feeds and BIM Land, Inc. Therefore,

this issue is ripe for judicial determination and meets the final requirement of Medeenter Une.

B. The Grain Held in Storage by Mitchell Feeds and Procveeds Therefrom Are Part
of the Trust Fund Established by N.D.C.CL § 60-02.3-340.

The plain language of N.D.CC § 60-02.1-30 establishes that the sundlower inventory are
properly a part of the trust fund established for the benefit of Claimants,

Upon the insolvency of any licensee, s trust fund must be
established for the bepelit of noncredit-sale receiptholders and w
pay the costs incurred by the commission in the administration of
the insolvency. The trust fimd must consist of the following:

b, Nonwarehouse receipt grain of the inselvent leensee held
in storage or the proceeds obtained from the conversion of
such grain,

MLDCC, § 80-02.1-30 (emphasis added). Mitchell Feeds is an insolvent Heensee, See Affidavit
of Susan K. Richter {Docket No. 2. The sunflower inventory is “[njonwarehouse receipt grain
of the inselvent licensee held in storage.”

€. American Federal Bank's Purported Lien Does Not Defeat the Trust Provisions
of M.D.C.CLE 60-02.1-30,

Although the Bank does not disagree that the "PSC may be within its power to establish a

trust on behalf of receipt holders of a roving grain buyer,” it nonetheless claims that those receipt




holders “do not have priority over secured creditors.” See Exhibit G (Letter from Attorney for
American Federal Bank Tracy Kennedy o North Dekota PSCY Based on ils letter 1o the

Commission, it appears that the Bank believes its security interest in the inventory of Mitchell

Feeds defeats the trust provisions of N.D.CWC. § 60-02.1-30, The Bank is mistuken, and this
issue has already been resolved In prior insolvency actions,

In its letter to the Commission, the Bank asserts that “{wihile Chapter 60-02 gives receipt
holders a priority claim over all secured creditors, it only applies fo receipt holders of
warehouses and wamhéus&mm,” See Fxhibit G The Bank’s argument fails to recognize that
MLDLCLC. § 60-02-25.1, relating to & receiptholder’s lien, was simply a vodifivation of an oplied

lien, which is and always has been a part of the trust provisions of the insolvency statules.

In M.D Pub. Serv. Comm'n v, Valley Farmers Bean Ass'n (“Valley Farmers Bean™), the

Supreme Court of North Dakota addressed a very similar situation,  First, the Court recognized

o

¢

that under the laws related 1o warehousemen, a bank or other secured creditor could have no
claim to grain held for storage.

The Banks have no claim to that portion of VEPBA% inventory
which represents beans  held  for storspge. When s public
warehouseman accepts grain for storage, “such delivery shall be a
batiment and not a sale of the grain 5o delivered,” and “liln no case
shall the grain so stored be Hable o selzwre upon process of any
court In any sction againgt such builee, except in an action by an
owner of such warehouse recoipt {0 enforce the terms thereotl”

W.E Pub. Serv, Comm'n v, Valley Farmers Bean Asg'n, 365 MW .2d 528, 539 (N.D. 1985). As

the Court in ¥alley Fanmers Bean noted, however “A much closer question arises with regard

t the competing interests of the Banks and the unpaid sellers of beans in the remaining

imventory of VFBAY Id. at 539, It is cructal © recognize that this case was decided while
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MDCC, & 6002-25.1 was being considered by North Dakota’s Forty-ninth Legisiative

Azsernbly (and therefore was not enacled law at the time Yalley Farmers Bean was decided),

The Court in Valley Farmers Bean relied upon the insolvency staiutes, and the tast funds

created by those statules, to decide the issue of whether a secured sreditor could defeat the trust
provisions of North Dakota insolvency statutes. The Court specifically did anof rely on N.D.C.C.
§ 60-02-25.1.

As the Court stated in Valley Farmers Bean, “lujpon the insolvency of a gram

warchouseman, 4 trust fund consisting of ‘[a}ll the grain in said warehouse” is established {or the
redemption of culstanding receipts.... [Blecause the purpose of the trust fund is 1o insure that
farmers storing or selling grain in an insolvent warehouse receive payment for that grain to the
fullest extent possible, assets of the insolvent warehouseman should be considersd “grain’

includable in the trust fund *whenever reasonable.™ Yallev Farmers Bean, 365 MW . 2d ar 339

Significantly, the language relied on here is that found at ND.C.C. § 60-04-030. The Rl
lanpuage of this provision is a5 follows:

Upon the insolvency of any warchousernan, 3 trust fund shall be

established for the benefit of noncredit-sale receiptholders of the

insolvent warchouseman and to pay the costs incurred by the

commission in the administration of this chapter. The trust fund

miust consist of the following:

}. The grain in the warchouse of the insolvent warehouseman or

the proceeds as oblained through the sale of such grain.

MICC, § 60-04-03.1, Because the Court was relying on this language, and doing so prior
engctment of MN.DUCC § 80-02-25.1, 1t iz important o compure this lanpuege to the trust
provisions contained in the insolvency provisions for roving grain buyers. Those provisions are

as follows:

Upon the insolvency of any Heensee, 2 trust fund soost be
established for the benefit of noncredit-sale receiptholders and 10
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pay the costs incurred by the commnission in the administration of

the insolvency. The trust fund must consiyy of the following:

1. Monwarchouse receipt grain of the insolvent heensee held in
storage or the proveeds ohtained from the conversion of such
grain,

N.ELCLCL § 60-02.1-30, The reasoning of the court in Yalley Farmers Bran was based upon the
trust provisions of the laws pertinent to grain warehouseren. The trust provisions pertinent to

roving grain buyers are abmost identical, and the purpose of these provisions iy the same: "The

law was intended for the benefit of the claimants, and must be construed with sufficient liberahity

1o effectuate its purpose without doing injury to those who are lisble” State v, Hoover Crain
Co,, 248 NW. 275, 278 (N1, 1933}

As referenced in Valley Farmers Bean, the Fifth Cirenit Court of Appeals analyzed 2

similar situation in In re Gotham Provision Co., Ing., 669 ¥.2d 1000 (5th Cir. 1982) ("Gotham™).

The Gotham case related to the provisions of the Packers and Stockyards Act of 1921, 7TUB.C. §
L& ef seq.

In fthe Gotham casel, 8 bank entered mic a fnancing arrangement
with Ootham whereby the bank would advance funds and take as
collateral 2 security inferest in Gotham's inveniories, accounts
receivable, and proceeds from the sale of ment, Gotham filed for
bankruptoy, leaving @ substantial loan balance due to the bank.
Several livestock producers who bad made cash sales 1o Gotham
had not been paid, An escrow fund was created for the collection
of Gotham's accounts receivable. The Hvestook producers claimed
that their interest in the escrow fund was superior to that of the
bank.

1L Pub. Serv, Comnen v, Yalley Farmers Bean Asg'n, 365 N.W.2d 528, 53940 (MN.D. 1985}

{citing Gotham). The cowrt in Gotham noted that “[tihe second major argument advanced by the
Hank s that even if the appellecs are cash sellers, the trust provisions of the Packers and

Stockyards Act should not be construed to give the cash sellers a superior interest in Gotham's

G




accounts receivable as against the Bank.” Gotham, 669 F.2d at 1008, The Gotham count found
the statements of the principal sponsor of the 1976 amendments to the Packers and Stockyards
Act very elucidating. Id at 1009, Rep, Thone, during the House debates, explained:

What are the arguments for the trust? First we have the siuple
answer of equitable treatment. How can one argue that a packer
should be able to commit property as collateral for a loan, in this
particular case livestock, for which he bas not paid and does not
actually own, to a third party, and then allow the third party to
stand ahead of the producers if the packer fails?

Agpain some would argue that by having the bond and the prompt
pay and the solvency test, why do we need this trust provision?
The answer 15 that the trust provision will help prevent a packer
from piving a priority o subsequent secured creditors, over the
Hvestock producer who has nol been psid. The trust is the only
provision here that gives any help to the farmer,

Gotham, 669 F.2d at 1009 (citing 122 CongRec, 12864 (May 6, 1976} The Gotham cournt
agreed with Rep, Thone, stating,

we believe that if a lender vould defeat the s 206 wust merely by
taking # security inferest in inventories and receivables, the clear
intention of Congress would be thwarted and the trust provision of
the Act would be reduced 1o a nullity....  Where the packer has
given a lender a security interest in inventories or receivables that
are subject to the 5 206 trust, the unpaid cash sellers have priority
over those assets and may vecover the proceeds of those
receivables to the extent of the oulstanding balance on the cash
sales. In this case, the appellees are entitled to the collections of the
reeeivables beld in escrow, and the Bank must retan o the
appeliess from the payments on the accounts receivable. ..

i re Cotham Provision Co., Iog, 669 F2d 1000, 1009-10 (5th Cir. 1982}

siatutonily created liens to rule as it did, The fact the Congress had created a trust with the intent
of protecting cash sellers from the insolvency of the facilities that bought the producers’ product
was sufficient for the court to find that a lender taking a security inferest in the inventory of such
a facility cannot defeat the trust by claiming a priority interest,

3




The Supreme Court of Nerth Dakota agreed with the anslysis in Qotham, stating “we do
not believe the Legislature intended that the trust provisions of § 60-04-02, N.DLC.C, could be
defented by a lender taking a security interest in an insolvent grain warchouseman's inventory.
The purpose of Chapter 60-04, N.DL.C.C., is 1o aid receipt holders in redeeming their receipts for
as close to their full value as possible. Construing this legisiation “with a view to effecting i
pbiects and to prometing justice’ [§ 1-02-01, N.D.C.C, we conclude that the valid receipt

holders had priority over the Banks to VFBA's inventory.” Valley Farmers Bean, 365 N.W.2d

528, 540 (MLD. 1985y

Again, the Court was referring not to the later enacted explicit lien found at NDLC.C§
60-02-25.1, but 10 the frust provisions found in the insolvency statuses at NDLC.CL § 60-04-03 1
and N.IDLC.C. § 60-02.1-30. The tust provisions are virtuslly the same, so the analysis of the

Cowt in Valley Farmers Bean is equally applicable to the trust provisions for roving grain

buyers. In other words, the presence of 2 provision granting an explicit Hen in NND.C.C. § 60-
(12-25.1 does nothing 1o negate the fact that the Legislature set up a trust for insolvent grain
buyers, and that the claims of noncredit-sale receiptholders cannot be thwarted by s lender taking
a security interest in the grain inventory being held in storage by an insolvent licensee.
HE CONCLUSION

For the reasons discussed above, Claimants respectfully request that this courl enler
rudgment declaring that the sunflowers are part of the trust corpus established by N.DUC.CL § 60+
02.1-30(1) and that the Bank®s len does not defeat Claimants rights as beneficiaries of the

statutorily created trust,



signed this o7 day of March, 2012,
BaumsTany BRraaTen Law PAnrnens
Aftorneys for Intervenor Claimans
922 North 4th Street
Bismarck, ND 585014004
Phowe: 701-221.2911%
Fax: 701-221-3842
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