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Executive Director

North Dakota Public Service Commission
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NORTH DAKOTA
PUBLIC SERVICE COMMISSION

Case No. PU-11-696

Basin Electric Power Cooperative
AVS-Neset 345-kV Transmission Project

Re:

Dear Mr. Nitschke:

Enclosed for filing, please find five (5) copies each of the North Dakota State Historical
Preservation Officer’s August 26, 2014, concurrence letter for the Killdeer Mountain Battlefield
Study Area; the August 4*^ 2014, concurrence letter for the Project’s effect on the Killdeer
Mountain, Medicine Hole and the Killdeer Mountain Battlefield Historic Property. In addition,
you will find the programmatic agreement between the federal agencies, interested parties and
Basin Electric.

An electronic version of the three attachments has been submitted to the docket.

For inquiries regarding the application, please call Cris Miller, Senior Environmental Project
Specialist at (701) 557-5635.

Sincerely,

Cris Miller

Senior Environmental Project Specialist

cm/ser

Enclosures:

Concurrence Letter for Killdeer Mountain Battlefield Study Area
Concurrence Letter for Killdeer Mountain, Medicine Hole and Killdeer Mountain
Battlefield Historic Property
Programmatic Agreement

Casey Jacobson w/occ:

103 PU-11-696 Filed. 9/2/2014 Pages: is
ND SHPO concurrence letters re Killdeer Mountain

Battlefield Study Area

Basin Electric Power Cooperative
A Touchstone Energy® Cooperative

Cris Miller
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Mr. Mark S. Plank, Director

Engineering and Environmental Staff

Rural Devclopment'Rural Utilities Service

United States Department of Agriculture

1400 Independence Avenue SW

Mail Stop 1571 Room 2244

Washington, DC 20250-1571

North Dakota
State Historical Board

Calvin Grinnell

New Town - President

A.RuricTodd III
Jamestown - Vice

President

NDSHPO REF.t 12-1016d USDA-RUS/WAPA/PSC

Antelope Valley Statjon^^jJeset 34SkV Transmission Line Project! Programmatic

Agreement Stipulation ir.A.4, Basin Electric Cooperative, Inc., , . .

Margaret Puetz
Bismarck- Secretary

■Albert I. Berger
Grand Forks

■' ■ . VI I

(^reld Geriitholz
Valley City

Dear Mr. Plank:

We have feceived and reviewed August 1, 2014 correspondence and documentation
for: ITi-lOldd USDA-RUSAVAPA/PSC Antelope Valley Station-Neset 345kV
Transmission Line Project: Programmatic Agreement Stipulation II.A.4, Basin Electric
Cooperative, Inc. Persuant to the executed Programmatic Agreement (PA) we concur
with a finding of “No Adverse Effect” to Killdeer Mountain, Medicine Hole, and the
Killdeer Mountain Battlefield historic property. This finding of effect concurrence
applies solely (a) to the three aforementioned properties and not to the referenced
project as a whole, and (b) to the specific instance to the aforementioned referenced
project only. Also, in accordance with the executed PA, a phased approach to
identification, evaluation, and mitigation is acceptable. Thank you for the opportunity
to review the project, and we look forward to further consultation and to the review of
(outstanding) project documentation on it. If you have questions please contact either
Susan Quinnell at (701) 328-3576 or squinnell@,nd.gov or Paul Picha at
ppichafgind.gov or (701) 328-3574.

: Diane IC Larson
Bismarck

Chester E Nelson, Jr,
Bismarck

Sara Otte Coleman
Director

Towism Division

Kelly Sehmidt
State Treasurer

Alvin A. Jaeger
Secretary of State

Mark Zimmerman
Director

Parks and Recreation
Department ■  i.

Sincerely,
Grant Levi ^

Director
Department of

Transportation

Merlan E. Paaverud, Jrv ■ ,
State Plisforic Preservation Officer (North Dakota)

'  -and ■ ' ■ '

Director, State Historical Society of North Dakota
1 . •

'■ I'.:. -1 .\

V
Merlan E. Paaverud, Jr.

Director

 ■' -I

Accredited bp the
Amdndan Alliance

of Museums since 1986 \ .

North Dakota Heritage Center 6)2 East Boulevard Avenue, Bismarck, ,ND 58505-0830 Rhone: 701-328-2666 Fax: 701-328-3710
Email: histsoc@nd.aov Web,site: httD://historv.nd.qov TTY: 1-800-366-6888
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RECtWt®Mr. David W. Klutli

Re;'ional PrcscrxMtion Officer

We.stern Are-i Power AdminhtnUion

Upper Grear Plain'^ Rcj'ion
200 4^' Street SW

Huron, South Dakota 57340-2474

North Dakota
State llistoricul Board

Calv'n Gr.nnell

New Town President

A. RuricToild ill

,Aifriesfou;ii - Vice

PnsideiU NDSHPO REF.: 12'1016b WAPA/PSC Basin Electric Power Cooperative’s
Antelope V.illey Station to Nesct 345kV 1 ransniission 1 ine: Supplemental
InvcstiB.itions through the Killdoer Mountain Battlefield Stud> Area in Dtmn
t'ounty. North Dakota

Margaret Putt/
niamarek Secretary

Albert I. Uc.-gee
Grand harks

Dear D.we;
Gercld GcrntliolT;

Valkfi City
We have reviewed project correspondence and documentation for I2'10l6g
WAPA/PSC "iiasin Uectric Power Cooperative’s AnteK>pe Valley Station to
Nesct 345kVTran,smission Line: Supplemental Invcstiy.itions throiieh the
Killdoer Mounttin Battlefield Study Area in Donn County, North D.tkota,"
prepared by Metcalf Archaeological Consultants, Inc,, (August 2014) and find it
acceprable. We also concur with the recommendations provitletl and with the
National Register eligibility determiivations given in the re]iort (ji. 42, as
attached).

Diane K. I.ar.son

litsmarck

Chester h Nelson, Jr.
litsinarck

Sura Olte Co'.einan

Dinec.'or

Towism Diui-^ion

Kelly Schmidt
State Treasurer'

Thank you for the opportunity to review the project. If you have questions
please contact either Paul Picha nnich i(i>nd.'Jov at (701) 328-3574 or Susan
Quinnell .>»uuinncll(t*nd.ee)\ at (701) 328-3576.

Alvin A. Jaeger
Secretary o/Srate

Mars Zimmerman
V.r’ctor

Parks and Pecreation

Department

Sincerely

Grant Lev.

Director

Department of
Traitspaa a

Merlan H. Paaverud,jr.
State Hi.stopc Preservation Officer (North Dakoti)

.tnd

Director, State Historical Society of North Dakota
enc. as .stated

Merlan L. Paavi rad, Jr.
Director

Accredited by the
American AUiancr

of Museums since 1986

CyKimball M. Banks, MAC
iC. Cris Miller, Basin Electric Power Coofaerative

North Dakota Heritage Cenisr 612 East Boulevard Avenue, Bismarck, ND 58505-0830 Phone; 701-328-2666 Fax: 701-328-3710
Email h stsoc@nd. oov Web s te: htto //histofv.nd aov TTY 1-800-366-6888



Metcalf

Archaeological
Consultants, Inc.

Additional cultural resources were recorded during this project, but unrelated to the Battle of
Killdeer Mountain. The results are as follows:

•  Precontact Isolated finds 32DUxI I39, 32DUxI 141, 32DUxl299, 32DUxl300, and
32DUxl30I were recorded, but they were not near proposed structure locations nor were
they associated with the battlefield; therefore, these sites are recommended as no! eligible
for inclusion in the NRHP.

•  Precontact site leads 32DUxll33 and 32DUxll34 were recorded at two structure

locations in 2013. More work in 2014, including SPs at these locations, revealed
32DUxl 133 to be an isolated find and it is recommended as not eligible for inclusion in
the NRHP.

•  The results of SPs at 32DUx 1134 significantly expanded the known cu Itural boundary for
this site, and it is now formally known as 32DU2102, having encompassed 32DUxl 138
and 32DUxl 140 as well. To maintain the di.stinction of the battlefield related materials,

however, 32DUxll38 and 32DUxl 140 will retain their “isolated find” designation for
future work pertaining to the Killdeer Mountain Battlefield. 32DLJ2102 is considered
eligible for inclusion in the NRHP.

•  Precontact sites 32DU1825 and 32DU1922 were updated and their boundaries
significantly expanded. Both sites are considered eligible for inclusion in the NRHP.

•  32DU1921 was encountered during metal detection and it is recommended not eligible
for inclusion in the NRHP.

Adverse effects to 32DUI825,32DU1922, and 32DU2102 will be avoided during
construction with the stipulation the construction will only take place during dry weather
conditions and with the u.se of mats to drive on with spoil material caught and removed
from the site.

42



PROGRAMMATIC AGREEMENT

AMONG

THE WESTERN AREA POWER ADMINISTRATION,
THE RURAL UTILITIES SERVICE,
THE U.S. FOREST SERVICE,

THE ADVISORY COUNCIL ON HISTORIC PRESERVATION

AND

THE NORTH DAKOTA STATE HISTORIC PRESERVATION OFFICE

REGARDING

THE AVS-NESET 345 kV TRANSMISSION LINE PROJECT

TO BE CONSTRUCTED IN

MERCER, DUNN, BILLINGS, MCKENZIE, WILLIAMS AND MOUNTRAIL COUNTIES,
NORTH DAKOTA

WHEREAS, in accordance with the Rural Electrification Act of 1936 (7 U.S.C. §§ 901-950b), the Rural
Utilities Service (RUS) is authorized to provide federal financial assistance for the development of
electric infrastructure in rural America; and

WHEREAS, Basin Electric Power Cooperative, Inc. (Basin Electric) intends to request federal financing
assistance from RUS to modify four (4) existing substations-Antelope Valley Station (AVS), Charlie
Creek, Williston and Neset, and to construct approximately 278 miles of transmission line - 265 miles of
new 345 kilovolt (kV) transmission line and 13 miles of new 230 kV line - along with five (5) new
substations (Blue, Judson, Tande, Redand White), and ancillary facilities, such as access roads, and
temporary construction work and staging areas, in Mercer, Dunn, Billings, McKenzie, Williams and
Mountrail Counties, North Dakota (AVS-Neset Project); and

WHEREAS, in accordance with the Federal Power Act, 16 U.S.C. Chapter 12, the Western Area Power
Administration (Western) is authorized to provide interconnections among electric facilities; and

WHEREAS, Basin Electric has requested that Western authorize an interconnection between the
Williston Substation and the Williston to Charlie Creek 230 kV transmission line; and

WHEREAS, the U.S. Forest Service (USFS) is considering a request by Basin Electric for the AVS-
Neset Project to cross lands managed by that federal agency; and

WHEREAS, RUS, Western and USFS (the Agencies) have determined that the individual federal actions
which each may take would make the AVS-Neset Project an undertaking subject to review under Section
106 of the National Historic Preservation Act, 16 U.S.C. § 470, and its implementing regulations,
“Protection of Historic Properties” (36 CFR Part 800); and

WHEREAS, RUS and USFS have agreed, in accordance with 36 CFR § 800.2(a)(2), that Western will be
the lead federal agency for the purposes of review under 36 CFR Part 800 (Section 106 review); and

WHEREAS, RUS has been designated as the lead agency for review under the National Environmental
Policy Act (NEPA) conducted pursuant to 7 CFR Part 1794; and

WHEREAS, based on the NEPA analysis conducted pursuant to 7 CFR Part 1794, RUS will select a
1000-foot wide corridor within which the AVS-Neset Project can be constructed; and



Programmalic Agreemeiil
AVS-Nesel 345 kV Transmission Line Project
June 19, 2014

WHEREAS, the North Dakota Public Service Commission approved the 150-foot-wide right-of-way
(ROW) designated as original Alternative A for construction of the AVS-Neset Project; and

WHEREAS, the North Dakota Public Service Commission still must consider approval of the 150-foot-
wide right-of-way (ROW) designated as original Alternative B; and

WHEREAS, Western has determined that the area of potential effects (APE) for the direct effects of this
undertaking consists of the 150-foot-wide ROW, beginning at the AVS near Beulah, North Dakota and
terminating at the Neset Substation near Tioga, North Dakota, as well as all Project-related access roads,
associated appurtenances, such as substations, and ancillary facilities, such as temporary construction
work and staging areas that may be located outside of the ROW and may not be contiguous; and

WHEREAS, Western also has established an APE for indirect (visual) effects that is one-half mile wide
from the centerline on either side of the ROW; and

WHEREAS, in accordance with 36 CFR § 800.4(b)(2) and 36 CFR § 800.5(a)(3), respectively. Western
is phasing identification and evaluation of historic properties and application of the criteria of adverse
effect because the AVS-Neset Project consists of  a corridor where access has been restricted in certain
cases; and

WHEREAS, in accordance with 36 CFR § 800.14(b)(l)(ii), execution of a Programmatic Agreement
(PA) is appropriate because effects on historic properties cannot be fully determined prior to approval of
the Project; and

WHEREAS, RUS has agreed to manage the development and execution of this PA on behalf of Western;
and

WHEREAS, in consultation with the SHPO, Western has determined that the AVS-Neset Project could
have an adverse effect on historic properties (that is, properties which are listed on or eligible for listing
on the National Register of Historic Places (NRHP); and

WHEREAS, on January 31, 2012, Western invited the Flandreau Santee Sioux Tribe, the Santee Sioux
Nation, the Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation, the Spirit Lake Nation, the
Fort Belknap Indian Community, the Standing Rock Sioux Tribe (SRST), the Leech Lake Band of
Ojibwe, the Three Affiliated Tribes of the Fort Berthold Reservation, the Lower Sioux Indian
Community, the Turtle Mountain Band ol Chippewa, the Minnesota Chippewa Tribe, the Upper Sioux
Indian Community, the Prairie Island Indian Community, and the White Earth Band of Ojibwe to
participate in consultation for the AVS-Neset Project; and

WHEREAS, the Leech Lake Band of Ojibwe declined the invitation to participate in consultation; and

WHEREAS, the White Earth Band of Ojibwe declined the invitation to participate in consultation, but
asked to be kept informed of the progress of Section 106 review; and

WHEREAS, the remaining twelve (12) Indian tribes did not respond to the January 31, 2012 invitation;
and

WHEREAS, in February 2013, the SRST asked to participate in consultation for the AVS-Neset Project;
and

WHEREAS, in April 2013, Western confirmed consulting party status for the SRST; and

2



Progranimalic Agreement
AVS-Nesel 345 kV Transmission Line Project
June 19, 2014

WHEREAS, in September 2013, the Sisseton Wahpeton Oyate (SWO) requested and was granted
consulting party status; and

WHEREAS, the SRST and the SWO have participated in consultation and have been invited to sign this
PA as concurring parties; and

WHEREAS, Basin Electric has participated in consultation and has been invited to sign this PA as an
invited signatory; and

WHEREAS, the Killdeer Mountain Alliance (KMA) has participated in consultation and has been
invited to sign this PA as a concurring party; and

WHEREAS, the Center for Heritage Renewal at North Dakota State University (Center) has participated
in consultation and has been invited to sign this PA as a concurring party; and

WHEREAS, the American Battlefield Protection Program (ABPP) has participated in consultation and
has been invited to sign this PA as a concurring party; and

WHEREAS, Mr, and Mrs. Craig Dvirnak have participated in consultation and have been invited to sign
this PA as concurring parties; and

WHEREAS, on March 25, 2014, RUS, on behalf of Western, invited the Advisory Council on Historic
Preservation (ACHP) to participate in consultation, in accordance with 36 CFR § 800.6(a)(l)(i)(C),
providing the specified documentation; and

WHEREAS, via email dated April 10, 2014, the ACHP advised RUS that it would participate in
consultation; and

WHEREAS, pursuant to 36 CFR § 800.6(a)(l)(iii), on May 6, 2014, the ACHP formally notified
Western of its decision to participate in consultation; and

WHEREAS, the ACHP, North Dakota SHPO, SRST, SWO, Basin Electric, KMA, Center, ABPP and the
Dvirnaks are considered “consulting parties;” and

WHEREAS, definitions of the terms used in this PA are defined in 36 CFR § 800.16;

NOW, THEREFORE, the Agencies, the ACHP, and the North Dakota SHPO agree that the undertaking
will be implemented in accordance with the following stipulations in order to take into account the effect
of the undertakings on historic properties.

STIPULATIONS

The Agencies will ensure that the following stipulations are carried out.

I. STANDARDS AND CONDITIONS

A. Archeological, historical, or architectural studies, including visual effects analysis, required
by the Agencies under the terms of this PA will be carried out by or under the direct
supervision of a professional who, at a minimum, meets the Secretary of the Interior’s

3
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Professional Qualification Standards (48 FR 44716, September 29,1983) in the appropriate
field.

Studies to identify and evaluate historic properties of importance to Indian tribes will be
carried out by or under the direct supervision of an individual who possesses the requisite
knowledge and expertise as recognized by the SRST and SWO, and who has been identified
as a tribal cultural specialist by those tribes.
Basin Electric will not initiate construction of any segment of the AVS-Neset Project until
Section 106 review conducted in accordance with the terms of this PA has been satisfied for

that segment.
In order to ensure that the terms of this PA are properly coordinated and implemented. Basin
Electric will establish and facilitate open communication between its engineers,
environmental contractors, tribal cultural specialists, and professional archeologists during
the performance of the phased identification and treatment, and phased construction of
AVS-Neset Project components.
Western, in consultation with RUS and USES, may identify and invite other parties to
participate in consultation during implementation of the terms of this PA. A copy of
Western’s invitation and the party’s affirmative response will be attached to this PA. The
newly participating party will be considered to be one of the consulting parties in addition to
those listed in the Preamble to this PA.

B.

C.

D.

E.

II. IDENTIFICATION AND TREATMENT

A. Identified Historic Properties
1. The Agencies and the North Dakota SHPO have agreed to treat the Killdeer

Mountains, Medicine Hole (32DUX370) and, as described in the Final
Environmental Impact Statement (FEIS), the Killdeer Mountain Battlefield (KMB)
historic property as eligible for listing on the NRHP for the purposes of Section 106
review for the AVS-Neset Project only.

2. The Agencies and SHPO agree that because of its religious significance to Indian
tribes, particularly its acknowledged use for vision quests, the boundaries of Killdeer
Mountain are sufficiently expansive to fall within the boundary of indirect APE.

3. The Agencies and SHPO further agree that due to costs and schedules it is not
reasonable to definitively identify the boundaries of the ICMB historic property at this
time.

4. In accordance with 36 CFR § 800.5(b) and (c), within thirty (30) days of execution of
this PA the Agencies will formally propose for consulting party review that the AVS-
Neset Project will have no adverse effect on Killdeer Mountain, Medicine Hole, or
the KMB historic property. After consideration of objections filed in accordance
with 36 CFR § 800.5(c)(2) and (3), should the Agencies agree that the AVS-Neset
Project will have an adverse effect on any of the above historic properties, they will
consult with the consulting parties to identify appropriate treatment in accordance
with Stipulation II.G of this PA.

B. Phasing: For each construction component of the AVS-Neset Project, Basin Electric will
complete the requirements of Stipulations II through VII as directed by the Agencies.

C. Design Changes: Each and every change in the location of AVS-Nesel Project components
is subject to review under the terms of this PA. Basin Electric will submit any proposed
design change which might alter the scope of the APE for direct and indirect effects to the
Agencies for their review. The Agencies, in consultation with the consulting parties, will
determine if, pursuant to 36 CFR § 800.4(b)(1), further study is needed to identify affected
historic properties for the specific design change. Identification and treatment of historic

4
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properties for design changes will be implemented by Basin Electric in accordance with the
terms of this PA.

D. Identification: For each construction component of the AVS-Neset Project, Basin Electric
will conduct study of the APE, as directed by the Agencies, to identify historic properties
which might be affected by the AVS-Neset Project pursuant to the regulatory standard
established by 36 CFR § 800.4(b)(1). Thus far, this effort has produced the following
studies:

In order to identify known historic properties and other cultural resources in the APE,
at the direction of Western Basin Electric completed a Class I literature review of a
large study area which contains the APE.
In September 2012, Basin Electric initiated, and will continue to implement. Class II
(Reconnaissance) and Class III (Pedestrian) cultural resources surveys of the ROW,
reroutes, access roads, substations and laydown areas wherever access has been
granted by the private landowner. Findings to date are described in the interim report
titled. Basin Electric Power Cooperative's Antelope Valley Station to Neset 345 kV
Transmission Line: A Class II and Class III Cultural Resource Inventory in Dunn,
McKenzie, Mercer, Mountrail and Williams Counties, North Dakota, Interim Report
(April 2013). This survey includes subsurface testing of structure locations only
within the eight (8) miles which cross the 2010 KMB study area, and any other parts
of the APE that would be impacted by construction activities.
The findings of Basin Electric’s geophysical survey (metal detection inventory) of
eight (8) miles of the centerline of the ROW which may cross the Killdeer Mountain
Engagement historic property is presented in the report titled. Draft Basin Electric
Power Cooperative's Antelope Valley State To Neset 345 kV Transmission Line:
2013 Supplemental Investigations Through The Killdeer Mountain Battlefield Study
Area in Dunn County North Dakota (February 2014).
In October 2013, Basin Electric initiated and will continue to conduct a survey of the
APE to identify historic properties of importance to the SRST and the SWO. This
survey is being performed by the SRST’s preferred tribal cultural specialist (Basin
Electric’s contractor). The preferred tribal cultural specialist has completed study of
the Project segment between AVS and the Missouri River wherever permission to
access for survey had been granted in November, 2013. The Tribal Cultural Survey
resumed in the Spring of 2014.
Western, in consultation with RUS, USFS and the consulting parties, may require
that Basin Electric conduct a study of the APE for indirect effects to identify historic
properties which might experience adverse visual effects resulting from construction
of the AVS-Neset Project.
As directed by Western, Basin Electric will conduct evaluation studies, as
appropriate, in accordance with 36 CFR § 800.4(c)(1).

1.

2.

3.

4.

5.

6.

E. Interim Reporting: When the studies described in Stipulation II.D have been completed for a
particular constructive component or components, Basin Electric will prepare a draft interim
report to submit to Western which will then distribute it to RUS, USFS and the consulting
parties.

1. The interim report will
a. Describe the historic properties and other cultural resources identified and

the methods of identification;

b. Identify those resources for which additional study might be needed;

5
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Include recommendations regarding the NRHP eligibility of identified
cultural resources;

Illustrate the geographic relationship between the identified historic
properties and other cultural resources, the APE, the ROW, and the proposed
structures and other AVS-Neset Project-related ground disturbance; and
Propose treatment, including those measures which would avoid adverse
effects.

c.

d.

e.

2. When determined acceptable by the Agencies, Western will submit the draft interim
report to the consulting parties for their review. The consulting parties will have
thirty (30) days from receipt to provide written comments to Western on the draft
interim report.
Western will ensure that written comments submitted in a timely manner arc
considered in preparation of the final interim report. Western will provide one copy
of the final interim report to the other Agencies and consulting parties.

3.

F. Avoidance: The avoidance of adverse effects to historic properties is the treatment preferred
by Western, RUS and USFS. Accordingly, Basin Electric will seek agreement with
Western, RUS, USFS and the consulting parties on the identification of historic properties
and implementation of appropriate and reasonable avoidance measures.

1. Whenever the Western and the consulting parties agree. Basin Electric will
incorporate agreed upon avoidance measures into the draft interim report required
under Stipulation II.D, and AVS-Neset Project plans and specifications.

2. Wherever Western and a consulting party(ies) cannot reach agreement, the objection
will be resolved in accordance with Stipulation IX.

G. Treatment

1. Pursuant to 36 CFR § 800.4(c)(2) and 36 CFR § 800.5(a), Western, in consultation
with RUS, USFS and the consulting parties, will determine if historic properties are
located in the direct and indirect effects APEs, and, when present, if they will be
adversely affected by construction of a AVS-Neset Project phase. When Western
determines that adverse effects cannot be avoided, it will consult with RUS, USFS
and the consulting parties to identify those treatment measures, which are in the
public interest and will minimize or mitigate such effects to historic properties.
When the Agencies and the consulting parties agree on treatment measures to address
adverse effects to historic properties for an AVS-Neset Project phase. Basin Electric
will prepare a Treatment Plan (Plan) describing the agreed upon measures, the
manner in which they will be carried out, and a schedule for their implementation.
Disputes regarding treatment, including but not limited to the adequacy or
implementation of treatment measures, will be resolved by the Agencies in
accordance with Stipulation IX.
Western will ensure that the Plan lakes into account applicable State, tribal and
professional standards and guidance.
When treatment consists of or includes data recovery, the Plan will identify the
specific research questions to be addressed by data recovery with an explanation of
their relevance, the archeological methods to be used, and provisions for public
interpretation and education subject to confidentiality restrictions required by 36 CFR
§ 800.6(a)(5).
Basin Electric will submit the Plan to the SHPO and consulting parties for review.
These parties will have thirty (30) days from receipt to submit a written review. The

2.

3.

4.

5.

6.
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Agencies will take into account timely comments and recommendations submitted by
the consulting parties.

7, The Agencies will ensure that Basin Electric implements all approved Plans prior to
beginning construction of that Project component.

H, Protection During Construction
1. Prior to beginning construction of the AVS-Neset Project component, Basin Electric

will mark identified stone features and historic properties within the APE for that
phase. The marked areas will include the location of the stone feature or historic
property as well as a fifty (50) foot buffer around it.

2. Basin Electric will consult with the consulting parties to determine the manner in
which each stone feature or historic property will be marked.

3. Basin Electric will include the requirement to avoid marked areas, designated as
“exclusion areas,” as defined in Stipulation II.HI and 2 in construction contracts.

4. Anytime project construction will or is likely to occur within the fifty (50) foot
buffer. Western, and Basin Electric will consult with the SRST, the SWO and other

consulting parties as appropriate to determine additional protective measures to be
implemented.

5. Basin Electric will ensure that construction contracts stipulate that all work will be
done within the ROW or areas as designed by Basin Electric.

I. Post-Construction Protection: To ensure the protection of these stone features and historic
properties post-construction. Basin Electric will designate their location including the 50
foot buffer as “exelusion areas” on Operation and Maintenance maps of the permanent right-
of-way. Basin Electric will avoid all marked exclusion areas during performance of
operations and maintenance activities.

III. U.S. FOREST SERVICE LANDS

A. Prior to the release of funding for construction of any component of AVS-Neset Project that
will cross USES lands. Western will document for RUS the manner in which the terms of
this PA on USES lands have been implemented.

B. RUS may release financial assistance for the construction of a component of AVS-Neset
Project that will cross USES lands once the terms of this PA have been implemented on
USES lands and a special use permit has been issued by the USES.

IV. CURATION

Any artifacts, materials, or records removed from federal land that are not subject to the
Native American Graves Protection and Repatriation Act (NAGPRA) will be curated by the
federal agency in accordance with 36 CER Part 79. The USES will curate any artifacts,
materials, or records not subject to NAGPRA at the State Historical Society of North Dakota
(SHSND) Museum.
Basin Electric will return all artifacts and materials recovered through implementation of the
terms of this PA from nonfederal lands to the respective landowner. The respective
landowner may then elect to donate the artifacts and materials to a local curation facility
acceptable to the SHPO/ SHSND.

A.

B.

V. CONFIDENTIALITY

A. The Agencies will protect information about historic properties, including location
information or information provided by Indian tribes to assist in the identification of such
properties, especially properties of religious and cultural significance to Indian tribes, to the
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extent allowable under Section 304 of the National Historic Preservation Act, 16 U. S. C. §
470w3, 36 CFR § 800.11(c) and other applicable legal requirements.

B. The Agencies will work with the SRST, SWO and Basin Electric to develop and implement
additional measures to protect location information about important tribal cultural resources.

POST- REVIEW UNANTICIPATED DISCOVERIES ON FEDEIUVL LANDS
A. Basin Electric will treat the unanticipated discovery of cultural resources and human remains

on Federal lands in accordance with Appendix I, Unanticipated Discovery Plan and
Discovery of Human Remains Protocols, Northern Region, USDA, vl, September 2011, of
the Region I Heritage Protection Plan.

B. When the post-review unanticipated discovery contains human remains, NAGPRA [25
U.S.C. 3001 et. seq.] and its implementing regulations (43 CFR Part 10) also apply.

POST- REVIEW UNANTICIPATED DISCOVERIES ON NONFEDERAL LANDS
If previously unidentified historic properties or unanticipated effects to historic properties
are discovered during AVS-Neset Project construction on non-federal lands. Basin Electric’s
construction contractor will immediately halt all activity within a one hundred (100) foot
radius of the discovery; notify Basin Electric of the discovery; and implement interim
measures to protect the discovery from looting and vandalism.

Immediately upon receipt of the notification required in Stipulation VII. A, Basin Electric,
with the assistance of an individual meeting the professional standards in Stipulation I will
inspect the construction site to

1. Determine the extent of the discovery;
2. Ensure that construction activities have halted;
3. Clearly mark the one hundred (100) foot buffer area surrounding the discovery;
4. Implement additional measures, as appropriate, to protect the discovery from looting

and vandalism; and
5. Notify the Agencies, the ACHP, the North Dakota SHPO, SRST and the SWO. The

points of contact for such notification are listed in Attachment 3.

A.

B.

VI.

VII.

Basin Electric may resume construction outside of the one hundred (100) foot buffer
surrounding the discovery as marked in Stipulation VI1.B.3 once all of the terms of
Stipulation VII.B. have been completed.
Upon receipt of the notification. Western and RUS will treat the discovery in accordance
with 36 CFR § 800.13(b)(3) and (c). The consulting parties will have 48 hours from receipt
of the notification submitted in accordance with 36 CFR § 800.13(b)(3) to respond.

E. When the discovery may contain human remains. Basin Electric’s construction contractor will
comply with the requirements of Stipulation VILA. Immediately upon receipt of notification
from its construction contractor. Basin Electric will comply with Stipulation VLB, notify the
Intertribal Reinterment Committee of the discovery of human remains, and comply with the
requirements of North Dakota Century Code § 23-06-27 and 55-03 as well as North Dakota
Administrative Code Chapter 40-02-03.

C. area

D.

E. Basin Electric may resume construction activities in the area of the discovery once the terms
of Stipulation VII have been implemented.

F. Basin Electric will ensure that the requirements of Stipulation VII are incorporated into all
construction contracts.

VIII. REPORTING
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Until construction is complete, every six (6) months following the execution of this PA,
Basin Electric will submit a written report electronically to signatories and consulting
parties.
The report will describe:

1. The period covered by the report;
2. Progress on implementation of the terms of the PA during that period of time;
3. The Project schedule and any proposed scheduling changes;
4. Any proposed design changes;
5. Progress on development of construction plans and specifications by construction

component;

6. Construction completed during the period;
7. Status of identification efforts and implementation of treatment conducted pursuant

to Stipulation II; and
8. The treatment of any post-review discoveries pursuant to Stipulations VI and VII.

A.

B.

IX. DISPUTE RESOLUTION

A. Should any signatory or consulting party to this PA object in writing at any time to any
actions proposed or the manner in which the terms of this PA are implemented, the
Agencies, within the limits of their individual authority, will consult with such party to
resolve the objection. If the Agencies agree that the objection cannot be resolved, they will
forward all documentation relevant to the dispute, including the resolution they propose, to
the ACHP.

Upon receipt of adequate documentation, the ACHP will provide the Agencies with its
advice or comment on the resolution of the objection within thirty (30) days.

1. Prior to reaching a final decision on the dispute, the Agencies will prepare a written
response that takes into account any timely advice or comment regarding the dispute
received from the ACHP and other consulting parties, and provide them with a copy
of this written response. The Agencies will proceed according to their final decision.

2. If the ACHP does not provide its advice regarding the dispute within thirty (30) days,
the Agencies may make a final decision on the dispute and proceed accordingly.
Prior to reaching a final decision, the Agencies will prepare a written response that
takes into account any timely comments from the consulting parties to the PA
regarding the dispute, and provide them and the ACHP with a copy of such written
response.

B.

The responsibility of the Agencies to carry out all other actions subject to the terms of this
PA that are not the subject of the dispute remain unchanged.
If at any time during the implementation of the measures stipulated in this PA an objection
should be raised by the public, the signatory in receipt of the objections will notify the other
signatories and consult with the objecting party to seek resolution. If the Agencies
determine that the objection cannot be resolved, then they will seek the advice or comment
of ACHP in accordance with Stipulation IX.A and B.

C.

D.

TERM OF AGREEMENT

A. The terms of this PA will expire September 30, 2024 unless the signatories agree to extend
its term prior to expiration.

B. Six (6) months prior to September 30,2024, Basin Electric will notify the Agencies and
other consulting parties of ths^pending expiration. The Agencies may consult with the
consulting parties to reconsidw the terms of the PA and amend it in accordance with

X.
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Stipulation XI. The Agencies will notify the consulting parties as to the course of action
each will pursue.

C. The PA will terminate when all of its stipulations have been carried out and all AVS-Neset
Project phases are in service.

XI. AMENDMENT

A. This PA may be amended when such an amendment is agreed to in writing by all
signatories. The amendment will be effective on the date it is executed by all of the
signatories and filed with ACHP.

B. Prior to reaching agreement, the signatories, led by Western, will consult with the consulting
parties on the terms of any proposed amendment to this PA.

XII. TERMINATION

If any signatory to this PA determines that its terms will not, or cannot be carried out, that
signatory will immediately consult with the other signatories to attempt to develop an
amendment in accordance with Stipulation XI. If within thirty (30) days an amendment
cannot be reached, any signatory may terminate the PA upon written notification to the other
signatories.

A.

Once the PA has been terminated, and prior to work continuing on the AVS-Neset Project,
the Agencies must either:

1. Execute an agreement pursuant to 36 CFR Part 800; or
2. Request, take into account, and respond to the comments of ACHP pursuant to 36

CFR § 800.7. The Agencies will notify the consulting parties as to the course of
action each will pursue.

EXECUTION ol this PA by the Agencies and the ND SHPO, and implementation of its terms evidence
that the Agencies have taken into account the effects/of this undertaking on historic properties and
alforded the ACHP a reasonable opportunity to comment.

B.
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Invited Signatory:

Basin Electric Power Cooperative, Inc.

rL...'y/]A
Claire MToison,'Senior Vice Pre.sidenf and General Counsel

Date:j(T>An
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Tribal Concurring Parties:

Sisseton Wahpeton Oyate of the Lake Traverse Reservation

By: Date:

Standing Rock Sioux Tribe

By: Date:
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Other Cnnciu'i'liig Parties!

Mr. Craig and Mrs. Rhonda Dviriialc

6; \

Dale:By:

American Battlefield Protection Program

By: Date:

Paul Hawke, Diieclor

Killdeer Mountain Alliance

By: Date:

G. Edward Dickey

North Dakota State University Center for Heritage Renewal

By: Date:

Pi oies.sor Tom Isern, Director
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