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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

IN THE MATTER OF

Midcontinent Communications, a

South Dakota Partnership, Case No. PU-11-697

N SN’ N

Complainant, )
Vs.

Missouri Valley Communications, Inc.

SN’ N SN N N N

Respondent.

POST-HEARING BRIEF OF MIDCONTINENT COMMUNICATIONS
Midcontinent Communications (“Midcontinent™), by its attorneys, hereby submits its
post-hearing brief in the arbitration for an interconnection agreement between Midcontinent and
Missouri Valley Communications, Inc. (“Missouri Valley”).

I. Introduction

This arbitration addresses an extremely limited number of open issues identified by the
parties and the arbitrator prior to the arbitration hearing. The most significant of these issues
concern the effective date of the agreement; reciprocal compensation for termination of local
traffic; and the costs and timing associated with changing a customer from one carrier to another,
but there are several other issues as well. For the reasons described below, the recommended
decision in this proceeding and, ultimately, the Commission’s order adopting an interconnection
agreement, should accept each of Midcontinent’s positions on the issues. Those positions, in the

order they would appear in the final interconnection agreement, are as follows:
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Effective date of the agreement: The agreement should be effective immediately
upon approval by the Commission, unless a stay is granted by the Commission or the
federal District Court. The only reason Missouri Valley seeks this provision is to
delay implementation for an unreasonable time. A provision that recognizes the
possibility of a stay gives Missouri Valley sufficient protection against any harm it
could suffer as the result of an improper decision in this proceeding.

Dispute resolution for disputes concerning points of interconnection: Missouri
Valley’s proposal to add language exempting such disputes from the standard dispute
resolution provisions should be rejected because an exemption would create
uncertainty and potentially prevent resolution of such disputes.

Reciprocal compensation for termination of local traffic: The agreement should
adopt bill-and-keep compensation, because doing so would be consistent with the
FCC’s current intercarrier compensation rules, because the carriers that currently
interconnect with Missouri Valley will be paying that rate as of Julyl, 2012, because
the actual costs of termination are very small and because there is no competent
evidence to indicate that traffic will not be substantially in balance. If a specific rate
for compensation is adopted rather than bill-and-keep compensation, the rate should
be no greater than $0.004/minute because the evidence shows that is a reasonable rate
in light of other carriers’ costs in North Dakota and around the country. This rate
should be ramped down to bill-and-keep compensation over a four year period and
should not be paid unless traffic is out of balance by more than a 60/40 ratio.

Compensation for ISP-bound traffic: Some provision for ISP-bound traffic is
necessary because a Missouri Valley affiliate provides dial-up Internet access in
Williston. Compensation for this traffic should be set at the same rate adopted for
termination of local traffic. If that rate is not used, the rate should be set to $0.0007,
consistent with the FCC’s rules.

Compensation for non-local traffic: Midcontinent is willing to accept Missouri
Valley’s deletion of the provisions governing access traffic so long as such traffic is
subject to the parties’ access tariffs. However, it also would be appropriate to retain
the language proposed initially by Midcontinent. In any event, it is necessary for the
parties to know how to determine what they must pay for access traffic.

Determination of amount of transitional compensation: Midcontinent’s proposal
to base transitional compensation payments on the access charges paid by the average
resale customer prior to the start of the transition should be adopted because it is less
complex and creates certainty for the parties. Missouri Valley’s proposal to do
individual calculations for each transitioned customer is unnecessary and adds a level
of complexity with no concomitant benefits.

Obligations to transfer customers: There are two components to this issue. First,
Missouri Valley’s proposed language limiting its obligations to those necessary to
disconnect customers should be modified to ensure that the parties comply with their
federally mandated number portability obligations. Second, the proposed provision
that would limit the obligation of Missouri Valley to complete customer changeovers
when there are scheduling conflicts should be modified to ensure that Missouri Valley
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remains obligated to complete the customer transition within a twelve month period.
These changes are necessary to address incentives for Missouri Valley to slow the
transition to a standstill and the evidence shows that there is no reason that Missouri
Valley cannot complete changeovers in a timely fashion.

e Charges for implementing carrier changes: Missouri Valley’s proposal to adopt a
charge that is more than 50% greater than the charge under the current resale
agreement should be rejected. The evidence shows that Missouri Valley’s cost
estimates are not based on incremental cost, that Missouri Valley has not attempted to
impose any charge on other carriers and that Missouri Valley’s proposed charge is far
in excess of the chargers under other rural carriers’ interconnection agreements.

The parties also have been asked to address two sets of issues that are not specifically
related to the terms and conditions of the agreement. The first set of issues concerns the extent
to which the potential financial impact of interconnection and competition can be considered in
this proceeding and whether there is any ability to use this proceeding to make Missouri Valley
“whole” for the impact of competition. As described in more detail below, these issues are
outside the scope of this proceeding, and cannot be considered. Considering such issues would
be contrary to the requirements of the federal Communications Act and, in particular, attempting
to require Midcontinent to compensate Missouri Valley for lost profits or revenues would be
contrary to a specific FCC ruling. Equally important, Missouri Valley has ample opportunity to
seek any relief it might require through existing mechanisms other than this proceeding.

The other issues concern the ability of an arbitrator to issue or recommend a stay. There
is no provision under North Dakota law that would permit such an action, and in any event a stay
request as to a recommended decision that is subject to Commission review before adoption
would be incurably premature. Moreover, there would be no substantive basis to grant Missouri
Valley a stay at this time, as it would be impossible for Missouri Valley to satisfy the four-factor
test for granting a stay.

This brief is one of three documents that Midcontinent is filing concurrently in this

proceeding. It also is filing a proposed recommended decision and a proposed interconnection
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agreement. The interconnection agreement highlights the language on disputed issues and
includes Midcontinent’s recommended resolutions of those issues. This brief will refer to the
specific provisions of the proposed interconnection agreement as each disputed issue is
addressed.

II. The Effective Date of the Interconnection Agreement Should Be the Date It Is
Approved.

Midcontinent’s proposed interconnection agreement would become effective the day it is
approved by the Commission." Missouri Valley proposes to adopt language that would push out
the effective date to the end of any appeals that might be filed by one party or another.
Midcontinent’s proposal is the standard approach in interconnection agreements in North Dakota
and would not prevent Missouri Valley from delaying implementation if it could meet the
standards for obtaining a stay.” Consequently, it should be adopted.

There is little doubt that Missouri Valley’s proposal is intended to delay implementation
of the agreement while Missouri Valley pursues an appeal. This is clear from the language
Missouri Valley has proposed and from Mr. Kilgore’s testimony.® The language proposed by
Missouri Valley would put control of the effective date of the agreement in the hands of Missouri
Valley, which has a strong interest, expressed quite clearly during the hearing, in as much delay
as possible. Therefore, Missouri Valley would have an incentive to pursue years of appeals —

even to the Supreme Court — regardless of the likelihood of success.”

' Midcontinent’s proposed language appears in Sections 1.1 and 2.1 of the General Terms and Conditions of its
proposed agreement.

% As described below, Missouri Valley is unlikely to obtain a stay because it is unlikely to be able to demonstrate
that any appeal is meritorious.

3 See Exhibit 22, Attachment at 2, 4 (description of Missouri Valley’s proposed change to effective date language);
Tr. at 203-04 (Kilgore live direct).

* Since any appeal of the arbitration decision would go first to federal district court, then the U.S. Court of Appeals,
it easily could be years before an appeal is resolved, even if Missouri Valley did not take advantage of its rights to
seek reconsideration, en banc consideration or Supreme Court review.
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Missouri Valley’s proposal also would lead to nonsensical results. As Mr. Simmons

explained in his prefiled direct testimony:

... Missouri Valley’s provision would delay implementation of the entire
agreement even if only one part of the Commission’s order approving the
agreement was appealed. In other words an appeal of the specific reciprocal
compensation rate would delay implementation even if Missouri Valley did not
appeal the agreement as a whole.’

In addition, delays caused by Missouri Valley’s proposal would delay the public interest

benefits that come from facilities-based competition and would harm Midcontinent. Again, Mr.

Simmons explained these concerns:

[I]f the agreement cannot be effective until all appeals are completed,
Midcontinent will be forced to deal with the delays in installations and the
maintenance and repair problems discussed above for a much longer period. This
will harm Midcontinent and its customers.

Third, as mentioned above, Midcontinent is about to make a substantial
investment in the Williston market by constructing new fiber facilities. If the
agreement is not in effect during any appeal, Midcontinent’s investment will lie
fallow during this time. While Midcontinent recognizes that there always is a risk
in such cases, there is no reasons to make Midcontinent bear that risk unless a stay
is granted.®

Moreover, the language Missouri Valley has proposed would be unique in North Dakota.

As Mr. Kilgore acknowledged during the hearing, it does not appear in either of Missouri

Valley’s existing interconnection agreements.7 It also does not appear in any of Midcontinent’s

other agreements in North Dakota, and likely does not appear in any North Dakota

interconnection agreement.

The reason that Missouri Valley’s proposed language does not appear in any agreements

is that the law already provides an appropriate remedy if Missouri Valley believes it will be

harmed by an incorrect decision in this proceeding — it can seek a stay from the Commission and

from the federal District Court. As described below, the stay process provides a rigorous

3 Simmons Direct at 16-17.
°Id at17.
7 Tr. at 250-51 (Kilgore cross-examination).



Post-Hearing Brief of Midcontinent Communications Page 6
#

analysis of the impact of an arbitration decision and the likelihood it will be reversed.® The stay
process also properly places the burden on the party that seeks to prevent the interconnection
agreement from going into effect. Otherwise, the Congressional intent to ensure that arbitration
proceedings would be completed expeditiously and that competition would begin promptly after
an arbitration is completed would be upset.” Consequently, it would be inappropriate to shift this
burden by adopting Missouri Valley’s proposed language.

III. Impasses as to Points of Interconnection Should Be Subject to the Agreement’s
Dispute Resolution Provisions.

The dispute resolution issue is limited in scope: Missouri Valley’s proposal is not to
have any provision governing disputes about points of interconnection, while Midcontinent
would apply the same process to those disputes as to any other disputes.'’ Midcontinent’s
position should be adopted.

While the issue is limited in scope, it is real, and directly affects the interconnection
between the parties. The parties have agreed on an initial point of interconnection, at Missouri
Valley’s switch, and the agreement is intended to be in place for many years. If there is a need to
change the point of interconnection in the future (for instance, if the parties move to Internet
Protocol-based interconnection, as the FCC anticipates will occur over the next decade), or if
there is a need to modify or add other points of interconnection, they will need to agree on the
specific terms for that new interconnection.

Under Midcontinent’s proposal, disagreements over how to accomplish a new or

modified interconnection would be governed by the standard dispute resolution procedure. This

¥ See infra Section X.

° See 47 U.S.C. § 252 (setting process and timelines for completion of arbitration proceedings, including 9-month
period for negotiation and arbitration and 30-day period for approval of arbitrated agreements).

' See Exhibit 22, Attachment at 6. Missouri Valley would add a new Section 2.11 to the Interconnection
Attachment to the interconnection agreement. Midcontinent’s proposed agreement shows where Missouri Valley
would add that language, on page 6 of the attachment, but does not include it.
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is the most logical approach. That provision is the same as the provision in the parties’ current
resale agreement and is similar to provisions in other agreements throughout the state. It
provides for informal processes before either party can seek a formal resolution, thus reducing
the chance that litigation will occur. It also provides certainty in the event of a dispute, so there
is no doubt as to how to proceed.

Under Missouri Valley’s approach, it is not at all certain what would happen if a dispute
arose. While it may be Missouri Valley’s intent that an impasse would left unresolved, in
practice it is not clear that would be the case (and even if it were the case, it is not apparent it
would be desirable for either party). More likely, one party or the other would seek relief from
the Commission, but there simply is no reason to create any uncertainty or to create the
possibility that there would be no way to resolve a dispute. For these reasons, Midcontinent’s
proposal should be adopted.

IV.  Midcontinent’s Position on Reciprocal Compensation Should Be Adopted.

The parties’ disagreement over reciprocal compensation for local traffic has two
elements: First, Midcontinent proposes that the parties adopt bill and keep compensation, and
Missouri Valley proposes that a reciprocal compensation rate be set. Second, if bill and keep is
not adopted, Missouri Valley proposes a reciprocal compensation rate of slightly more than 3
cents a minute, based on rates in negotiated agreements, while Midcontinent proposes rates that
would be consistent with the pricing standards in the Communications Act and the FCC’s rules.
For the reasons described below, bill and keep rates should be adopted, but if they are not, there

is no basis to adopt any rate higher than $0.004/minute, with a ramp down to bill and keep.'!

"' Midcontinent’s proposed language on intercarrier compensation appears on pages 7 and 8 of the Interconnection
Attachment to Midcontinent’s proposed interconnection agreement. Because the specific language to be used
depends on whether bill-and-keep compensation is adopted, Midcontinent has provided two versions of the
compensation language. Midcontinent notes that the agreement refers to “Local/EAS” traffic rather than just to
local traffic. This is the language contained in the document that Midcontinent provided to Missouri Valley, and
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A. Bill and Keep Should Be Adopted as the Mechanism for Reciprocal
Compensation.

As was described during the testimony of Chad Duval for Missouri Valley, the FCC’s
current rules provide two choices for reciprocal compensation rates set via arbitration:

An incumbent LEC’s rates for transport and termination of telecommunications
traffic shall be established, at the election of the state commission, on the basis of:

(1) The forward-looking economic costs of such offerings, using a cost
study pursuant to § § 51.505 and 51.511; or

(i1) A bill-and-keep arrangement, as provided in § 51 713.12

These rules apply to any reciprocal compensation rates set after December 29, 2011, and
therefore apply to this proceeding. Under these rules, if a cost study has not been prepared, the
only permissible choice is to adopt a bill-and-keep arrangement.

In this case, there is no cost study. Missouri Valley acknowledged as much in its
discovery responses and during the hearing. 1> Indeed, the only support that Missouri Valley
provided for its proposed rate was that it is charging the same rate under two agreements with
wireless companies. However, the testimony established that those rates no longer will be
charged as of July 1, 2012 because of changes under the FCC’s intercarrier
compensation/universal service order, and that the new arrangement for those carriers will be bill
and keep."*

The testimony establishes that there are good reasons why bill and keep compensation is
the most appropriate choice. As Mr. Gates explained, the FCC has adopted bill and keep as the

long term approach to all forms of intercarrier compensation for several reasons:

that Missouri Valley accepted (other than as to the specific disputed issues). As described during the hearing,
however, Midcontinent does not require EAS from Missouri Valley, and would not object to having those references
removed from the agreement.

247 C.F.R. § 51.705(b)(2); see Duval Supplemental Testimony at 4.

13 See Exhibit 10 (discovery response stating that there are no studies, report and other documents that support the
reciprocal compensation rate proposed by Missouri Valley); Tr. at 271-2 (Kilgore cross-examination) (“Q. So you
did not prepare any reports to support the rate that you proposed based on its costs? A. I don’t believe that I did.”)
447 C.F.R. § 51.705(a); see Tr. at 126-7 (Gates); Tr. at 267-68 (Kilgore).
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The FCC also noted that “A bill-and-keep methodology also imposes fewer
regulatory burdens and reduces arbitrage and competitive distortions inherent in
the current system, eliminating carriers’ ability to shift network costs to
competitors and their customers.”'

* %k %k

The FCC has concluded, “...that the incremental cost of call termination is very
nearly zero...” The FCC goes on to state that the low or zero cost, “...coupled
with the difficulty of appropriately setting an efficient, positive intercarrier
compensation charge, further supports our adoption of bill-and-keep.” Even if the
costs are more than zero, the Act “...does not entitle each carrier to recover those
costs from another carrier, so long as it can recover those costs from its own end
users and explicit universal service support where necessary.”'®

Even with very low incremental costs to terminate traffic, there might be reason to adopt
a specific rate for termination if there was evidence that traffic will not be balanced. However,
the record does not contain any competent evidence to that effect. Missouri Valley’s claims that
traffic will not be balanced did not stand scrutiny. As Mr. Kilgore acknowledged during cross
examination, the factors cited in his direct testimony, including the number of customers served,
the size of a carrier’s network, the land area served by the network and the facilities used to
interconnect do not by themselves determine whether traffic is in balance.'” All that matters is
the number of minutes that one carrier sends to the other.'®

Mr. Duval provided what he described as “a simple analysis” to demonstrate that traffic
would not be balanced, but that analysis also did not prove anything." First, as Exhibit 4
demonstrates, Mr. Duval’s analysis is highly dependent on specific assumptions that he made:
That business and residential customers terminate different numbers of minutes; that the 3:1 ratio

that he chose for his chart is accurate; that the current imbalance between business and

1% Gates Direct at 45, quoting Connect America Fund, Report and Order and Further Notice of Proposed
Rulemaking, 26 FCC Red 17663, 17904 (USF/ICC Transformation Order)

1 Gates Direct at 46, quoting USF/ICC Transformation Order at17904 (footnotes omitted).

17 Tr. at 275-83 (Kilgore cross-examination).

18 Jd at 275. (Kilgore cross-examination). The testimony further established that, when Missouri Valley is required
to expend unusual amounts of money to construct facilities to serve distant customers, it is entitled to receive —and
does in fact receive — payments to cover those costs. /d. at 285-88 (Kilgore cross-examination); Exhibit 5 (list of
instances in which Missouri Valley received reimbursements for line extensions).

1 Duval Direct at 6-7, Attachment 1. Attachment 1 was admitted as Exhibit 19.
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residential customers will remain after Midcontinent begins to provide facilities-based service;
and that Midcontinent will serve the same percentage of all customers that it does today under
the resale arrangement. As Mr. Duval acknowledged during his testimony, changes to these
assumptions change the balance of traffic.?’ Mr. Duval also acknowledged that amounts due
under his analysis are “[v]ery sensitive to the recip comp rate as well as the balance of traffic,
and he provided no studies to support his assumptions.”21

It also is significant that Mr. Duval’s analysis uses minutes to calculate total traffic, but
then uses lines to calculate the balance of traffic.”> However, this is comparing apples and
oranges — callers do not originate and terminate lines, but originate and terminate minutes. As a
result, Mr. Duval’s analysis includes the larger number of minutes associated with business
customers in the calculation of the total minutes terminated by each carrier, but does not account
for that higher level of network usage when determining whether traffic is in balance. If, instead,
the relative number of minutes terminated by each carrier in Mr. Duval’s example is used, each
carrier terminates the same number of minutes originated by the other carrier.” Thus, neither
Mr. Kilgore nor Mr. Duval provided any reason to think that traffic will not be in balance.

Indeed, even if traffic were not in balance and the reciprocal compensation rate were set

in accordance with the FCC’s rules, it is unlikely that either company would have to pay a

material amount to the other. At a rate of $0.004/minute, the monthly imbalance would have to

20 Tr. at 347-352 (Duval cross-examination). It is particularly noteworthy that there is no empirical evidence in this
proceeding for the proposition that, on average, business customers terminate more minutes of local traffic than
residential customers. Neither Mr. Duval nor Mr. Kilgore could provide any substantiation for this assumption
when asked during their testimony. Tr. at 273 (Kilgore cross-examination) (Q: During your live testimony you
indicated you believe that calls are mostly made to businesses. A: I believe that’s true. Q. Have you done any
studies on that in Williston? A: No, I believe it’s true.”), 348-49 (Duval cross-examination).

21 Tr. at 353 (Duval cross-examination).

22 Duval Direct at 6 (“Because MVC serves 78% of all lines, it is assumed that 78% of all traffic terminates on
MVC’s network . . . Midcontinent serves approximately 22% of all lines, so it is also assumed that 22% of all traffic
would terminate on Midcontinent’s network . . .”).

2 This calculation is shown in Attachment 1 to this brief.

10
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amount to 25,000 minutes — or about half an hour per current Missouri Valley customer — before
the amount owed would reach $100 a month. The amount paid likely would not cover the
additional costs of determining what is owed, billing that amount and collecting it. This is
another, independent reason to adopt bill and keep.

Finally, Midcontinent submits that there is no need to conduct a traffic study to determine
whether traffic is in balance. Most significantly, under the current FCC rules traffic balance is
not a consideration in deciding whether to adopt bill-and-keep compensation, and so a traffic
study would not assist in meeting FCC requirements. At the same time, a traffic study conducted
today will say very little about whether traffic in Williston will be in balance even a few months
after interconnection is in place, as both Midcontinent and Missouri Valley likely will have shifts
in their customer bases resulting from competition between the companies. Moreover, there is
little reason to go to the expense of conducting such a study if there is no specific reason to
believe traffic is not in balance, particularly when, as noted above, the likelihood is that the total
amount of compensation to be paid in the event traffic was not in balance would be very low.

B. If Bill and Keep Is Not Adopted, the Rate Should Be No More than
$0.004/minute and Should Ramp Down to Bill and Keep Over Time.

For the reasons described above, the appropriate compensation mechanism is bill and
keep, and that is the result most consistent with the FCC’s rules in the absence of a cost study
conducted under the FCC’s rules. However, if bill and keep is not adopted, the evidence in this
proceeding demonstrates that the maximum rate that would be reasonable in the absence of bill
and keep is $0.004 per minute of use, with a ramp down to bill and keep over time.

First, all of the evidence on the maximum actual cost of transport and termination
supports a $0.004/minute maximum rate. As Mr. Gates showed in his prefiled direct testimony,

on a national level rates for transport and termination determined through cost studies rarely

11



Post-Hearing Brief of Midcontinent Communications Page 12

— e e e
exceed this level. In North Dakota, for instance, the Qwest rate is $0.0035/minute, and that rate
includes tandem switching, which Missouri Valley will not provide. The composite national rate
is much lower than $0.004/minute — about $0.002/minute.**

Similarly, Midcontinent’s existing rates for reciprocal compensation are much more
consistent with a rate of $0.004/minute than with Missouri Valley’s proposed rate. The average
among the 15 carriers that interconnect with Midcontinent is $0.0041/minute.”> While, as
indicated during the hearing, individual negotiated rates are not a reliable indicator of costs, an
average across many North Dakota carriers suggests a reasonable price level, particularly
because transport and termination costs are incremental costs that are not likely to vary based on
the specifics of individual companies’ networks.

A rate of $0.004/minute also is consistent with the default proxies under the FCC’s old
rules. As Mr. Duval testified during the hearing, the FCC set a range for the proxy rates, from
$0.002/minute to $0.004/minute for switching to “allow[] for some variance in what those costs
would be.”*® Thus, the $0.004/minute rate represents the most that the FCC believed it would
cost any carrier to provide termination. Further, as Mr. Duval also explained, “termination”
covers all of the costs from the point a call reaches the terminating carrier’s switch to the
customer’s location. In this case, where interconnection will be just outside Missouri Valley’s

door, that means that the transport component of reciprocal compensation will be negligible.”’

 Gates Direct at 34-37.

* Id. at 37-40.

26 Tr, at 342 (Duval cross-examination).

" Id. at 344 (Duval cross-examination) (“typically if it’s at or within the central office, then there would be no
mileage”).

12
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There is, on the other hand, no record evidence to support Missouri Valley’s proposed
rate. As describe above, Missouri Valley did not conduct a cost study to support its proposal.28
Instead, the entire basis for Missouri Valley’s proposed rate is that it is the same rate applied in
two existing wireless agreements and that adopting the same rate for Midcontinent is appropriate
“[u]nder basic principles of non-discrimination.”*

There are three problems with this argument. The first is that, as of July 1, 2012, neither
Verizon Wireless nor Sagebrush Cellular will be paying $0.030249/minute for reciprocal
compensation, because they both will be operating under a bill and keep regime. As a result,
under Missouri Valley’s non-discrimination principle, the appropriate rate for Midcontinent
would, in fact, be zero.

The second problem is that both of these agreements were entered into voluntarily,
without an arbitration or even a cost study.’® Under Section 251(d)(2) of the Communications
Act, these voluntary agreements are not evidence of Missouri Valley’s cost of providing
transport and termination.”’

Finally, as discussed by Mr. Gates, wireless providers are not similarly situated to
landline providers. The local calling area for wireless service under these agreements includes
most of North Dakota, South Dakota, Minnesota and part of Wisconsin, compared to the much

smaller area of the Williston exchange, and the technology used for transport and termination of

wireless calls is different from that used to transport and terminate landline calls. As a result, the

2 Midcontinent also did not conduct a cost study, but all of the information necessary to conduct such a study is in
Missouri Valley’s hands. For that reason, it is typical in arbitrations for the incumbent carrier to produce a cost
study and for the competitive carrier to review that study for errors and omissions.

» Kilgore Direct at 3-4; see also Tr. at 272 (Kilgore cross-examination) (“Q. So the sole basis really is that you’re
charging other people this rate? A. Based upon the existing agreements that we have.”).

%% Id (Kilgore cross-examination) (agreements were voluntarily negotiated and not based on cost studies).

3147 U.S.C. § 252(d)(2); see also Tr. at 345-46 (Duval cross-examination) .
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only competent evidence of the likely costs of wireline reciprocal compensation was provided by
Midcontinent.

If a rate for reciprocal compensation is adopted, it also should be subject to a ramp down
over time. As a matter of law, some ramp down is required, as the FCC’s rules contemplate that
all terminating intercarrier compensation rates will be set at bill and keep by July 1, 20202
Thus, at a minimum, the agreement should contain language requiring compliance with FCC
rules governing maximum reciprocal compensation rates.

However, it also would be appropriate to adopt a shorter ramp down period in light of the
unnecessary burden that paying any reciprocal compensation would place on Midcontinent.
Midcontinent would propose a period of no more than four years, ending no later than July 1,
2016.%

Finally, if a rate is adopted, compensation should be bound by a collar that requires
payment only when there is significant traffic imbalance between the parties, as measured by
minutes of use. Missouri Valley has proposed that compensation would be paid when the
imbalance exceeds 55/45. Midcontinent would propose 60/40 instead. A 55/45 collar would
require payment in too many instances in which there had been random variation in traffic, and
the amounts to be paid under a 55/45 collar likely would nonmaterial in most cases. If the collar
is 60/40, it is more likely that payment will result only from real, persistent imbalances, and that
the amount owed will be large enough to be worth the trouble of calculating, billing and

collecting.

247 C.F.R. § 51.909. Midcontinent’s proposed agreement contains language requiring compliance with FCC
intercarrier compensation rules.

33 Thus, if an initial rate of $0.004/minute were adopted, that rate would be charged until June 30, 2013, then
$0.003/minute would charged until June 30, 2014, $0.002/minute would be charged until June 30, 2015, and
$0.001/minute would be charged until June 30, 2016, with bill and keep beginning on July 1, 2016.
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G Missouri Valley Will Not Be Harmed by Adopting a Rate that is Consistent
with the FCC’s Rules.

Section 252(d)(2) and the FCC’s rules specifically limit the factors that can be considered
when setting a reciprocal compensation rate in an arbitration. Under those provisions, only
incremental costs of transport and termination are to be considered. Nevertheless, Missouri
Valley has sought to suggest in this proceeding that other factors related to its revenues and
profits should be considered. As shown below, even if such factors were considered, under the
FCC’s rules the specific amount of reciprocal compensation received by Missouri Valley will
have no effect on its total intercarrier compensation revenues.>*

Missouri Valley will not be harmed by setting the reciprocal compensation rate to bill and
keep or a cost-based level because the FCC’s new intercarrier compensation rules set the total
amount of compensation that Missouri Valley can receive, regardless of the source of that
compensation. As a result, the amount of reciprocal compensation revenue received by Missouri
Valley from Midcontinent (or, for that matter, the amount of reciprocal compensation payments
from Missouri Valley to Midcontinent) will have no effect on Missouri Valley’s revenues.

As explained by Mr. Gates and confirmed by Mr. Duval, the FCC’s new access recovery
mechanism for rural carriers like Missouri Valley sets a baseline for intercarrier compensation,
using 2011 revenues.” That baseline, which now has been set, cannot be changed based on
revenues received in later years. Instead, the FCC will ensure that carriers receive the amount
permitted by the baseline, less automatic annual adjustments, from the combination of the

carriers’ access revenues, reciprocal compensation revenues, new end user “access recovery

3 By addressing this point, Midcontinent does not concede that there is any basis to consider these claims in this
proceeding. Indeed, such claims fall within the scope of Midcontinent’s April 1 motion to strike, which was
granted.

33 Gates Direct at 54-55; Tr. at 358-60 (Duval cross-examination).
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charges™ and support from the federal universal service fund.*® If intercarrier compensation
revenues go up, support from the federal universal service fund will go down; if intercarrier
compensation revenues go down, support from the federal universal service fund will go up.3 4

As a result, Missouri Valley will be entirely unaffected by the rate adopted for reciprocal
compensation in this proceeding. Midcontinent, on the other hand, could be harmed if it is forced
to pay excessive, non-cost-based rates to terminate traffic to Missouri Valley. Unlike Missouri
Valley, Midcontinent is not eligible to receive support from the federal universal service fund for
any changes in intercarrier compensation. As a result, if rates are set higher than forward
looking economic cost, Midcontinent will incur unnecessary costs that could affect the rates it
can charge its customers and its profitability in the Williston market. Since higher rates would
not benefit Missouri Valley, there is no reason to require Midcontinent to pay them.

V. The Interconnection Agreement Should Include Language Accounting for ISP-
Bound Traffic.

The question of whether the agreement should include language governing compensation
for traffic going to Internet service providers (“ISPs”) is not as significant as some of the other
questions in this proceeding. Both parties agree that dial-up Internet service no longer is nearly
as important as it was ten years ago. Nevertheless, it should be addressed because failure to do
so will create uncertainty and because a Missouri Valley affiliate does provide dial-up Internet

access in Williston.*®

3% Gates Direct at 54-60; Tr. at 360-63 (Duval cross-examination).

7 Tr. at 169-70 (Gates examination by arbitrator) (“‘So even if their reciprocal compensation from 2011 goes to zero,
even if their access charges go to zero, even if they lose a thousand lines in the first year after last year, they’re still
going to get 95 percent of those intercarrier comp revenues.”). In this case, because Missouri Valley did not receive
any reciprocal compensation revenues from Midcontinent in 2011, any reciprocal compensation will reduce
Missouri Valley’s support from the universal service fund.

¥ Tr. at 290 (Kilgore cross-examination) (“Q: Are you aware of any dial-up providers in Williston? Is AOL there?
A: Not that I’'m aware of, AOL. Nemont Communications, Inc., has dial-up access service there.”)
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There are three choices as to how to address compensation for termination of ISP-bound
traffic. First, if bill-and-keep compensation is adopted for local traffic, the same regime could be
applied to ISP-bound traffic. Second, if a specific rate is adopted for local traffic, the same rate
could be applied to ISP-bound traffic. Third, the FCC-mandated maximum rate of
$0.0007/minute for ISP-bound traffic could be adopted.”

Midcontinent believes that any of these choices would be acceptable. However, adopting
the same compensation for ISP-bound traffic as for local traffic, either via bill-and-keep
compensation or at a specified rate, would be administratively simpler than adopting a separate
rate of $0.0007 for ISP-bound traffic. Given the small volume of ISP-bound traffic that is likely
to be exchanged, the reduced administrative burden of not having to account separately for ISP-
bound traffic is almost certain to more than make up for any lost intercarrier compensation
revenues that either party might receive.

VI.  Standard Access Charges Should Apply for Termination of Toll Traffic.

At the close of the hearing, the parties were asked to address the question of how to
account for access traffic sent from one party to the other (that is, the termination of toll calls, as
opposed to local calls). Midcontinent’s position is that the parties should be required to pay
standard access charges for such traffic, and that the charges should be set by the terminating
party’s access tariff.

While it is customary for parties to include language to this effect in their interconnection
agreements, and while Midcontinent initially proposed such language, it is not required by any
rule. Consequently, Midcontinent would not object to omitting specific references to payments

for access traffic in the final agreement. However, to the extent that such language is desirable,

3 Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order,

16 FCC Rcd 9151 (2001). Midcontinent’s proposed language on compensation for ISP-bound traffic appears on
pages 7 and 8 of the Interconnection Attachment to its proposed agreement. Midcontinent also has included specific
references to ISP-bound traffic where appropriate in other portions of the agreement.
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Midcontinent has included the original proposal in the draft interconnection agreement that is
being submitted with this brief.*’

VII. Midcontinent’s Proposal for Calculating Transition Payments Should Be Adopted.

There is only one open issue as to the transition payments under the agreement. That
issue is whether the per-customer payment should be set at the outset of the transition period or
calculated on a per-customer basis during the transition period.*!

Midcontinent proposes that the calculation be made at the beginning of the transition
period. This is appropriate for several reasons, as outlined by Mr. Gates:

I recommend that the Commission adopt Midcontinent’s proposal as it is

administratively efficient, should result in almost identical revenues for Missouri

Valley, and provides certainty for the providers and for customers impacted by
the conversion.*

Both administrative efficiency and certainty support adopting Midcontinent’s proposal.
If the specific per-customer access revenues must be calculated each time a customer is
transferred, both Missouri Valley and Midcontinent will have significantly greater burdens —
Missouri Valley in calculating the per-customer revenues and in determining whether
Midcontinent has reflected those revenues correctly in its payments, and Midcontinent in
determining what the payments have to be each month for each individual customer. Setting the
payment level at the outset will free both providers of these burdens, and since it will be based
on the average of all transferred customers, the total amount to be paid should be very close to
what would be paid under Missouri Valley’s proposal. As a result, there is no meaningful
benefit to the Missouri Valley proposal that would overcome the additional costs it would

impose.

* This language appears on page 7 of the Interconnection Attachment and is shown in brackets and italics.

I Midcontinent’s proposed language on this issue is contained in Section 3.6 of the Interconnection Attachment to
the proposed agreement, on pages 8 and 9.

*? Gates Direct at 51.
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Midcontinent notes that, based on the information provided in Mr. Kilgore’s testimony,
the approximate amount of access revenue per Midcontinent customer per month is $5.55.
Under the formula agreed to by the pérties, that would mean that Midcontinent would make a
payment of approximately $4.15 per customer per month during the transition period.

VIII. The Agreement Should Contain Language that Ensures that Neither Party Can
Evade Its Obligations to Transfer Customers.

Missouri Valley has proposed language to limit a party’s obligation to disconnect a
customer moving to another carrier.” While Midcontinent does not object to reasonable
limitations on such obligations, it needs assurance that Missouri Valley will comply with its
number portability obligations and that Missouri Valley will complete the transition from resale
to facilities-based service within the twelve month period that Missouri Valley agreed it would
meet. As a consequence, Midcontinent’s proposal on this issue should be adopted.**

There are two elements to Midcontinent’s proposal. The first is to ensure that Missouri
Valley’s proposed limitation of its obligations to “disconnection of its service to the customer”
does not eliminate Missouri Valley’s obligation under the Number Portability Attachment to port
customer numbers consistent with industry standards. This is a simple clarification to ensure that
there is no doubt that number portability will be available to Missouri Valley customers and to
customers who are purchasing resold service from Midcontinent and who will be receiving
facilities-based service.®
The second issue is when Missouri Valley can choose to attend to its own customers

rather than completing the steps required to transition customers to Midcontinent’s facilities.

The testimony at the hearing established that Missouri Valley’s tasks during the transition will be

# See Exhibit 22 at 12 (page is unnumbered).

* Midcontinent’s proposed language appears on page 4 of the Pre-ordering Attachment to Midcontinent’s proposed
interconnection agreement, in Section 3.1.5.

* The shift from resold service to facilities-based service requires porting the customer’s number from Missouri
Valley to Midcontinent.
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almost entirely administrative — changing the customer records, making database entries and the
like — and that the personnel who are responsible for responding to cable cuts and other
emergency repairs to outside plant are different than the personnel who are responsible for these
administrative tasks or for turning off former Missouri Valley customers’ services.*®

Further, the record establishes that Missouri Valley has the capacity for at least 15
customer changes a day under the current resale agreement.47 Given that the requirements for
changing over customers are not much different than the requirements for new Midcontinent
customers, there is no reason to believe that there should be a substantial difference in Missouri
Valley’s capacity for customer changeovers.*® Issues that occur locally in Williston also are not
likely to cause delays in responding to Midcontinent’s requests because Missouri Valley has “a
distributed customer service group,” spread over seven different locations.” As a result, there
will be very few instances in which “work schedule conflicts” are likely to occur.

Nevertheless, Midcontinent recognizes that there may be rare occasions when there are
conflicts that may delay disconnections or number portability. For that reason, Midcontinent has
not objected to inclusion of appropriate language to address that concern. However, it also is
critical that such rare conflicts not be used as an excuse for Missouri Valley to stretch out the
transition from resale to facilities-based service. To address that concern, Midcontinent has
proposed language that specifically acknowledges Missouri Valley’s agreement to complete the
transition within twelve months after the effective date of the agreement. This is a reasonable

approach to safeguarding the transition period, and should be adopted.

% Tr. at 303-04 (Kilgore cross-examination).

7 Exhibit 20 (letter to Mary Lohnes from Kathy Greenwood, asking Midcontinent to limit its requests for new
service to 15 per day).

*® Tr. at 134-37 (Gates cross-examination).

¥ Tr. at 252 (Kilgore cross-examination).
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IX. Administrative Charges for Customer Changes Should Be Set No Higher than
Under the Current Resale Agreement.

The resale agreement between Midcontinent and Missouri Valley sets the charge for the
processes necessary to sign up a new customer for resale service at $22.50 per request.
Midcontinent has proposed to continue to use this charge in the new agreement; Missouri Valley
has proposed to raise this charge to $38.50 per request.50 While Midcontinent does not object to
paying a reasonable rate for these functions, the testimony shows that Missouri Valley’s
proposed rate is excessive and unsupported and should be rejected.

First, Missouri Valley provided no cost support for its proposed rate. Although Mr.
Kilgore indicated that some cost analysis had been performed, none of the underlying materials
were provided with his testimony.”!

Second, Missouri Valley did not calculate the cost correctly. Costs associated with
performing number portability must be determined on an incremental cost basis — that is, based
on the specific additional cost of performing the required task.’> Mr. Kilgore, however, stated
that his cost calculations included not only the incremental costs associated with customer
conversions, but all of the overhead and benefits for employees, and “tools, test equipment,
vehicles, whatever it takes for that individual to perform the duties as assigned.” As a result,
Missouri Valley included costs that are supposed to be included in the calculation, and therefore
Missouri Valley’s cost estimates are too high.

Third, the principal basis for Missouri Valley’s effort to adopt a higher rate is that labor
costs are high in Williston. However, there is no evidence that labor costs are higher in Williston

than anywhere else in rural North Dakota, and Mr. Kilgore testified that, in fact, Missouri Valley

%% Midcontinent’s proposal is contained in the Pricing Attachment to the proposed interconnection agreement.

' Tr. at 251 (Kilgore cross-examination).

52 See, e.g., Telephone Number Portability, Third Report and Order, 13 FCC Red 11701 (1998) (permitting only
recovery of costs associated specifically with number portability).

3 Tr. at 306-7 (Kilgore cross-examination).
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has a “distributed” customer service operation that does not depend solely on the two employees
in Williston.”* This ameliorates any cost differences.

In fact, review of the rates charged by other rural carriers in North Dakota suggests
strongly that Missouri Valley’s proposed rate is much too high. It not only would be the highest
rate charged to Midcontinent by a rural carrier, but it would be 40% higher than the next highest
rate.”> While none of these rates were arbitrated, they reasonably suggest a ceiling for a
reasonable rate, as it is unlikely that a rural carrier would accept a rate that was lower than its
incremental costs.

Next, there is no reason to believe that the costs for performing the tasks associated with
transferring a customer to Midcontinent are any different than the costs for opening a new resale
customer account. The two processes involve many of the same steps (except that transferring a
customer to Midcontinent’s facilities-based operations almost never will require dispatching a
technician, which will reduce Missouri Valley’s costs), and almost all of the tasks are
administrative.*®

Perhaps most telling, Missouri Valley proposes to increase the charge for Midcontinent
even though it does not charge either Verizon Wireless or Sagebrush Cellular anything at all for
these functions.”’” Missouri Valley could not provide any explanation for this difference other
than that it had not done any porting with another wireline carrier in the past.’ ¥ In fact, and as

conceded by Mr. Kilgore during the hearing, there are no differences between the process for

4 Tr. at 252 (Kilgore cross-examination). Mr. Kilgore did argue that “I think” the wages in Williston are “not the
norm,” but he did not provide any support for that claim, and earlier claimed that labor markets in Montana also
were “tight.” Tr. at 253 (Kilgore cross-examination) (labor markets in Montana communities); 317-18 (Kilgore
redirect) (wages in Williston).

%% See Exhibit 7 (rates charged for customer changes by other North Dakota rural carriers).

%6 Tr. at 115-16 (Gates cross-examination) (steps required to change over customers are limited), 253-257 (Kilgore
cross-examination) (discussion of steps to activate resale customers and to port telephone numbers).

57 Tr. at 250 (Kilgore cross-examination).

%% Tr. at 259-60 (Kilgore cross-examination).
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porting a number to a wireless carrier and the process for porting a number to a landline carrier.

Moreover, Missouri Valley has not reviewed its decision not to charge the wireless providers for
number portability at any time in the last two years despite its claim that costs are escalating in
Williston.®® This evidence supports a conclusion that Midcontinent should not be charged at all,
let alone subjected to an increased rate that is not supported by other evidence.

Finally, whatever charge is set in this proceeding should not be subject to change at
Missouri Valley’s discretion. Instead, the charge should remain in place until it is superseded by
a new negotiated charge or one that is set based on an actual cost study. It is important for both
parties to have this certainty so that they may plan appropriately.

X. Issues Concerning the Financial Impact of Facilities-Based Interconnection on

Missouri Valley Can Be Considered in this Proceeding Only for Extremely Limited
Purposes.

At the end of the hearing, the parties were asked to brief two related questions: (a) the
extent to which the financial impact of facilities-based interconnection on Missouri Valley can
be considered in this proceeding; and (b) whether there is any obligation to ensure that Missouri
Valley is made whole for its losses as a result of the implementation of facilities-based
interconnection. With extremely limited exceptions, these issues are outside the scope of this
proceeding.

Initially, there are specific, limited ways in which the financial impact of interconnection
can be considered and in which Missouri Valley must be compensated. In particular, under
Section 252(d)(2) of the Communications Act, Missouri Valley would be entitled to reciprocal
compensation to account for its incremental costs of terminating local traffic sent to it by

Midcontinent, so long as it could demonstrate the extent of those costs and that bill-and-keep

%% Tr. at 260 (Kilgore cross-examination); see also 47 C.F.R. § 52.26 (adopting North American Numbering
Council recommendations for number portability processing flows for all carriers).
5 Tr, at 320-22 (Kilgore cross-examination).
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compensation would not be adequate.®’ As described above, however, Missouri Valley has not
been able to make any such showing.(’2 Similarly, Missouri Valley is entitled to be compensated
for its costs in switching customers to Midcontinent. Midcontinent has agreed to continue to pay
those costs at current levels.”

However, an arbitration proceeding is not a forum for consideration of the impact of
competition on the interconnecting carrier. Section 252 of the Communications Act specifically
limits arbitrators to considering open issues relating to the terms and conditions of the requested
interconnection, and forecloses consideration of other matters.®* This is a particularly important
point in this proceeding, because Missouri Valley’s stated issues did not include the question of
the impact of this proceeding on its operations and because the full Commission specifically
rejected Missouri Valley’s efforts to avoid interconnection altogether through a motion to
dismiss.

In addition, consideration of the impact of competition on an incumbent carrier in an
arbitration proceeding, particularly one under Section 251(a), would be a violation of the market-
opening requirements of Section 253 of the Communications Act.® Section 253 prohibits
regulators from imposing barriers to competition, and the imposition of any conditions in an
arbitration based on the impact of competition on the incumbent plainly would constitute a

barrier to competition.*®

147 US.C. § 252(d)(2).

82 See supra Section I1LA.

% See supra Section IX.

% 47U.S.C. § 252.

547 U.8.C. § 253(a).

% For instance, if an arbitrator imposed a build-out requirement on a competitor before the interconnection
agreement would become effective, that requirement would be a violation of Section 253. Public Utility
Commission of Texas, Memorandum Opinion and Order, 13 FCC Rcd 3460, 3466 (1997) (holding that “build-out
requirements are of central importance to competitive entry because these requirements impact the threshold
question of whether a potential competitor will enter the local exchange market at all” and preempting such
requirements under Texas law).
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Similarly, no action in this proceeding can be taken to make Missouri Valley “whole” for
any presumed losses from competition. Both Section 252 and Section 253 prohibit considering
such steps, and the FCC explicitly concluded in its 1996 Local Competition Order that using the
prices of reciprocal compensation and other functionalities provided by incumbents as a means
of recovering “opportunity costs” related to competition was inconsistent with the
Communications Act. In that proceeding, incumbents had proposed pricing interconnection and
reciprocal compensation based on the “efficient pricing component rule,” under which prices
would be set based on the total of the incremental cost of those functions “plus the opportunity
cost that the incumbent carrier incurs when the new entrant provides the services instead of the
incumbent.”®” The FCC rejected that approach because it concluded that the efficient component
pricing rule would not set prices efficiently and because:

We do not believe that Congress envisioned a pricing methodology for

interconnection and network elements that would insulate LECs’ retail prices

from competition. Instead, Congress specifically determined that input prices

should be based on costs because this would foster competition in the retail
68
market.

Thus, there is no basis for attempting to make an incumbent whole in an arbitration proceeding.
That is not to say, however, that Missouri Valley has no recourse to recover lost
revenues. First, the FCC’s access recovery mechanism will permit Missouri Valley to recover a
significant portion of any local access revenue.” Those losses also will be ameliorated by
Midcontinent’s transition payments, which will not count against Missouri Valley’s access

revenues for purposes of determining its eligibility for additional universal service funds.

57 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, First Report and
Order, 11 FCC Rcd at 15499, 15859 (1996). (] 708). In the context of the efficient component pricing rule, the
opportunity cost is the revenue lost by the incumbent.

** Id. at 15859-60.

% Gates Direct at 54-60.
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Second, and equally significant, Missouri Valley will have the same opportunities as any
rural carrier that competes against Midcontinent to augment its revenue by offering other
services. Through its affiliate Sagebrush Cellular, Missouri Valley already offers one kind of
service that Midcontinent does not. Missouri Valley also can partner with video providers like
DirecTV or provide its own video services, as many competitors to Midcontinent already do.”
In addition, Mr. Duval has outlined a series of strategies for rural carriers seeking to stabilize
their businesses and enhance their revenues.”' He agreed that those strategies are equally
applicable to rural carriers facing competition and they all are available to Missouri Valley.”

Third, Missouri Valley has multiple opportunities outside the context of this proceeding
to seek regulatory relief if necessary. It can ask for rate increases, seek to obtain a waiver of its
carrier of last resort obligations or seek other support from the Commission. It can obtain a
suspension of obligations under Section 251(b) of the Communications Act, including the
reciprocal compensation requirement for termination of local traffic. Under the FCC’s
procedures, it can ask for a waiver of the universal service or intercarrier compensation rules to
account for the impact of competition. All of these steps are available if Missouri Valley, in
light of the experience of actual competition, determines that they are necessary and can
convince the Commission or the FCC that they are warranted.

However, these options are not available in an arbitration and, equally important, they
should not be available until such time as Missouri Valley can demonstrate actual harm. As the

evidence in this proceeding demonstrates, no rural carrier in North Dakota has felt the need to

70 Tr. at 74-75 (Simmons cross-examination).

7! See Exhibit 3 at 47-59 (portions of presentation to National Telephone Cooperative Association describing steps
that rural carriers can take to operate more profitably).

2 Tr. at 367-68 (Duval cross-examination). (“Q: Would these same ideas apply to a company in a competitive
environment? A: I think that they apply to all rural carriers, whether they be in a competitive environment or not.”).
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seek such relief after Midcontinent has entered its market.” There is no reason to presume that
Missouri Valley, operating in the most dynamic and possibly fastest-growing market in the state,
will fare any worse than other rural carriers.

XI.  There Is No Basis for Granting a Stay of Implementation of the Interconnection
Agreement.

The parties have been asked to brief questions relating to the possibility that a stay might
be requested and whether action on such a stay would be appropriate at this time. As was
apparent during the hearing, Missouri Valley likely will request a stay at some point in the
consideration of the results of the arbitration, apparently based at least in part on its belief that
the Commission’s decision on Missouri Valley’s motion to dismiss was incorrect. However,
there is no basis to seek a stay at this time, or any time before the Commission adopts an order
confirming or modifying the arbitration recommendation. Further, there will be no basis to grant
a stay even after the Commission acts.

A. There Is No Reason to Consider a Stay Request in the Context of an
Arbitration Recommendation.

If Missouri Valley requests a stay at this stage in the arbitration, that request must be
denied for two reasons: (1) the result of this stage of the proceeding is a recommendation, not an
action of the Commission, and so the proceeding is not ripe; and (2) an arbitrator lacks the
authority to decide such a question.

Any stay request made by Missouri Valley at this stage is not ripe for review. Before a
stay can be granted, an actual order adopting implementation of an interconnection agreement
must be entered. Indeed, at this time, there has not even been a recommended decision on an
interconnection agreement. “An issue is not ripe for review if it depends on future contingencies

which, although they might occur, necessarily may not, thus making addressing the question

> Simmons Direct at 7; Tr. at 51-52 (Simmons cross-examination).
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premature.” Bies v. Obregon, 1997 ND 18, 99, 558 N.W.2d 855. Any request for a stay prior to
an order from the Commission is not ripe because the subject of the stay, that is an
interconnection agreement, has not actually been ordered and will not be ordered, at the earliest,
until the Commission completes its review. See, e.g. N.D.A.C. § 69-02-10-32.

The second reason a stay is inappropriate at this stage is that, with due respect to the
arbitrator, the arbitrator does not have the statutory or administrative authority to address such a
request if made. The administrative rules governing the arbitrator’s authority specifically set
forth what authority an arbitrator has in these proceedings, and those rules do not grant the power
to issue a stay.

The North Dakota Administrative Code governs arbitration of issues arising under
sections 251 and 252 of the federal Communications Act. N.D.A.C. § 69-02-10-02. The
administrative code specifically delineates what authority the arbitrator has. /d. § 69-02-10-13.
The arbitrator has the authority to arbitrate “the disputed issues,” “has the authority of a hearing
officer,” and “will conduct the procedural aspects of the arbitration proceeding.” Id. What the
arbitrator will ultimately decide and recommend to the Commission is specifically outlined in the
administrative code:

The arbitrator shall issue an arbitrator's decision which shall constitute resolution

of the issues submitted for arbitration, subject to final commission approval. The

arbitrator's decision shall include:

1. A summary of the material evidence presented;

2. A discussion of the issues incorporating the respective positions of each
of the parties;

3. A proposed agreement of the arbitrated issues; and

4. The final recommendation of the arbitrator.
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The arbitrator's decision shall be issued no later than nine months from the date of
the request for negotiation.

Id. § 69-02-10-29. Under these provisions, the arbitrator’s responsibility is to make a
determination on “the issues submitted for arbitration”—nothing more and nothing less. The
issues submitted for arbitration do not include any discussion of a stay.

Further, the administrative code and the Act do not provide authority to an arbitrator for
matters outside of the purpose of the proceedings—that is to make a determination on the
petition for interconnection. Indeed, the Commission’s precedent in this very proceeding is
telling. The Commission, rather than the arbitrator, heard argument on Missouri Valley’s motion
to dismiss in early February and rendered the decision denying the motion to dismiss. There was
a question from the Commission whether the arbitrator should decide the motion to dismiss, but
ultimately the Commission determined it was the appropriate decision maker on such a motion.
See Email from Mark Gruman to counsel and arbitrator, dated February 1, 2012. While there is
no explicit procedural guidance on how a dispositive motion, or a motion for a stay, is to be
decided in a proceeding like this, the Commission determined it was responsible for making such
a determination in the case of a dispositive motion or other substantive questions of law. While
the arbitrator has specific authority over procedural matters that occur in any matter, including
this arbitration, N.D.A.C. § 69-02-10-13, a stay request is substantive in nature and falls outside
the scope of the arbitrator’s authority.

B. There Will Be No Basis for Granting a Stay.

Even if the power to issue a stay at this point in the proceeding existed, Missouri Valley
still would have to meet the heavy burden of proof required to obtain that relief. While, given
the procedural bar to action, there is no need to reach the merits of any stay request, it is apparent

that there will be no basis for any adjudicator to grant a stay.
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The authority for requesting a stay is found within the North Dakota Rules of Civil
Procedure, Rule 62. The North Dakota Supreme Court has interpreted Rule 62 and has
determined that a party seeking a stay has the burden to meet four elements before a stay is
granted:

(a) A strong showing that the appellant is likely to succeed on appeal; (b) That

unless granted, the appellant will suffer irreparable injury; [](c) That no

substantial harm will come to any party by reason of the stay[; and (d)] . .. That

no substantial harm will come to the public interest.

Cass County Electric Coop., Inc. v. Wold Properties, Inc., 253 N.W.2d 323, 326 (N.D. 1977)
(determining a stay request in a rate increase case before the North Dakota Public Service
Commission); see also Fargo Women’s Health Org. v. Edward T. Schafer, 819 F.Supp. 865, 866
(D. N.D. 1993) (quoting Hilton v. Braunskill, 481 U.S. 770, 776 (1987) (using same criteria in
North Dakota federal court). A reviewing court will not set aside a decision of a lower court
unless the court abuses its discretion. Cass County Electric, 253 N.W.2d at 327. Here, the
potential appellant, Missouri Valley, fails to meet any of the elements; and to the extent the
arbitrator has authority to exercise his discretion on this issue, any request for a stay should be
denied.

Missouri Valley is unlikely to succeed on appeal—if it in fact appeals.” The Order
denying Missouri Valley’s motion to dismiss speaks for itself. While Missouri Valley no doubt
disagrees with the Commission, the rationale and result reached by the Commission in denying

the motion to dismiss are compelling, and are fully consistent with the FCC’s Section 251 (a)

Declaratory Ruling.” That order has not been appealed by Missouri Valley or any other party.

™ The uncertainty of an appeal further demonstrates the essence of the reasons of why the arbitrator should decline
to entertain any request for a stay, because such a request would not be ripe.

7 Midcontinent Communications/Missouri Valley Communications, Inc. Petition for Arbitration, Findings of Fact,

Conclusions of Law, and Order, Case No. PU-11-697 (Mar. 21, 2012); Petition of CRC Communications of Maine,
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Therefore it is a final order and any collateral attack on that order will be highly disfavored,
particularly in light of the FCC’s status as an expert agency.76

Further, while it is unclear what other grounds Missouri Valley may choose to raise in
any appeal, there is no issue in this arbitration where there is any meaningful likelihood that
Missouri Valley will succeed on the merits. Any Commission decision on factual matters will be
entitled to deference, and in many cases Missouri Valley has not presented any competent
evidence to challenge Midcontinent’s showings, further limiting its ability to succeed on appeal.
Moreover, if Midcontinent’s proposals are adopted, those proposals all are well within the
requirements of Sections 251 and 252 and the FCC’s rules.

In any event, it is impossible for Missouri Valley to make a showing at this time as to the
likelihood of success in appealing the issues in arbitration because those issues have yet to be
decided. In other words, the real question is whether Missouri Valley is “likely” to succeed if it
decides to appeal an order on interconnection that will be entered in the future. At this stage,
assuming it appeals an order that has yet to be entered, Missouri Valley is extremely unlikely to
convince the Commission that the Commission incorrectly decided the motion to dismiss or any
other issue the Commission decides. Indeed, doing so would be nearly inconceivable.

Missouri Valley also would fail to meet the second element. Once an order on
interconnection is entered, and if Missouri Valley decides to appeal such an Order, it cannot
show sufficient evidence that it would be irreparably harmed. Again, it is impossible for
Missouri Valley to show irreparable harm from the arbitration order at this time because it does
not know what the recommended decision will say, let alone the Commission’s final order. In

any event, the kinds of issues that are subject to this arbitration, such as rates to be paid for

Inc. and Time Warner Cable for Preemption Pursuant to Section 253 of the Communications Act, as Amended,
Declaratory Ruling, 26 FCC Rcd 8259 (2011) (the “Section 251(a) Declaratory Ruling”).
" Talk America, Inc. v. Michigan Bell,  U.S. , 131 S.Ct. 2254 (2011).
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reciprocal compensation or transferring customers, whether ISP-bound traffic is covered and
whether the dispute resolution provisions will cover potential future disputes about new points of
interconnection, are the not the kinds of issues that can cause irreparable harm. Many of them
could be addressed by adjusting amounts paid by the losing party and the possibility of harm
from the dispute resolution provision is speculative at best.

Missouri Valley also would be hard-pressed to demonstrate irreparable harm from the
mere existence of competition. The record in this proceeding, as described above, shows that no
rural carrier in North Dakota has suffered significant harm from competition and, in any event,
permitting competition is the entire purpose of the Telecommunications Act of 1996, as
evidenced by the specific requirements of Sections 251, 252 and 253.”7 In addition, when
Missouri Valley attempted to introduce a claim of competitive harm, it did so via a proposed
exhibit that utterly lacked a foundation and, in fact, could not be explained by Missouri Valley’s
own witness, so there is no evidence at all in this proceeding of economic harm to Missouri
Valley that might be caused by competition.”®

Next, Missouri Valley would fail to satisfy the third element. Again, for purposes only of
this analysis, and assuming an interconnection agreement is ordered by the arbitrator and adopted
by the Commission, Midcontinent would be harmed significantly if such an agreement was not
implemented immediately. While the specific harms will depend on the exact terms of the
recommended decision and the Commission’s order, it is plain from the evidence that
Midcontinent would be harmed by a stay. That record shows that Midcontinent has been
operating under an untenable resale agreement for many years, is in the process of developing a

new and expensive fiber optic telecommunications link to Williston and has had numerous and

77 See supra Section X; 47 U.S.C. §§ 251-253.
8 Tr. at 307-16 (Kilgore cross-examination). Missouri Valley cannot, of course, attempt to bring new, untested
evidence into this proceeding in an effort to bolster a stay request.
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frustrating customer complaints to which it cannot give a plausible response. Midcontinent
continues to be harmed every day an interconnection agreement is not in place. Delaying such
would further harm Midcontinent. In addition, it is evident that Congress expected arbitrations
to result in prompt adoption and implementation of interconnection agreements, as it created
specific timetables for action in arbitration proceedings.79

Finally, Missouri Valley would fail to meet the fourth element. Substantial harm would
not befall the public in the event an order is eventually entered by the Commission on
interconnection. In fact, the public is being harmed today by the absence of facilities-based
competition in Williston. Customers are being left unserved when they could be served by
Midcontinent, repairs and installations are taking too long, and services and features that would
be available through Midcontinent are unavailable in that market. Indeed, Congress made the
fundamental calculation of the public interest when it adopted the 1996 Act, as expressed in the
conference report for the final legislation, which described the purpose of the Act as being “to
provide for a pro-competitive, de-regulatory national policy framework designed to accelerate
rapidly private sector deployment of advanced information technologies and services to all
Americans by opening all telecommunications markets to competition....”** Any action that
prevents that competition from emerging is contrary to the Congressional determination of the

public interest.

®47U.S.C. § 252.
8 Conference Report, Telecommunications Act of 1996, House of Representatives, 104th Congress, 2d Session,
H.Rep. 104-458, at 1.
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XII. Conclusion

For all of these reasons, the arbitrator should recommend that the Commission adopt

terms for an interconnection agreement between Midcontinent and Missouri Valley that are

consistent with the proposals contained in this brief.

Dated: April 20, 2012

PEARCE & DURICK

/s/Zachary E. Pelham

/s/ J.G. Harrington

PATRICK W. DURICK, ND #03141
ZACHARY E. PELHAM, ND #05904
Individually and as Members of the Firm
314 E. Thayer Avenue

P.O. Box 400

Bismarck, ND 58502-0400

(701) 223-2890

(701) 333-0126 — Fax
pwd@pearce-durick.com
zep@pearce-durick.com

J.G. HARRINGTON

Dow Lohnes PLLC

1200 New Hampshire Avenue, NW
Suite 800

Washington, DC 20036

202) 776-2818

(202) 776-2222 - Fax
jharrington@dowlohnes.com
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Balance of Traffic Calculated Based on Terminating Minutes
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[ )

modified to a bill and keep methodology.

Do you agree that traffic between MVC and Midcontinent is imbalanced?

Neither party has produced a study that proves their position, but based on the customer mix
served by each company, I believe that there is good reason to believe that the traffic is not in
balance. As of February 29, 2012, MVC serves a total of 7,267 lines, made up of 3,353
residential and 3,914 business lines. Midcontinent serves 1,751 residential lines and 334
business lines for a total of 2,085 lines’. It is generally understood that business lines
originate and terminate more calling than residential lines. Because MVC serves the majority
of the business lines in the Williston exchange, it can be inferred that MVC would also
terminate more traffic from Midcontinent than Midcontinent would terminate MVC traffic.

[ have prepared a simple analysis'® that assumes that calling patterns for all residential
lines are the same and that calling patterns for all business lines are the same in the Williston
exchange. In this analysis I assumed that each residential access line terminates 100 local
minutes of use and that each business line terminates 300 local minutes of use each month.
Because MVC serves 78% of all lines, it is assumed that 78% of all traffic terminates on
MV C’s network, including calling from both MVC and Midcontinent lines. As a result, MVC
would terminate 1,172,962 minutes of use from MVC lines and 336,538 minutes of use from
Midcontinent lines. Midcontinent serves approximately 22% of all lines, so it is also assumed
that 22% of all traffic would terminate on Midcontinent’s network, including calling from
both MV C and Midcontinent lines. As a result, Midcontinent would terminate 61,377
minutes of use from Midcontinent lines and 213,923 minutes of use from MVC lines. The
minutes of use to which reciprocal compensation applies are the minutes of use terminated
from the other carrier. In this example, MVC would terminate 336,538 minutes of use from

Midcontinent lines, and Midcontinent would terminate 213,923 minutes of use from MVC

° See Attachment 4 to the Direct Testimony of Michael Kilgore.

' See Attachment 1 to the Direct Testimony of Chad A. Duval.
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lines. This is a termination ratio of approximately 61% MVC and 39% Midcontinent, or a net
payment of 22% to MVC.

In this simple analysis, using the reciprocal compensation rate proposed above,
Midcontinent would owe MVC a net payment of approximately $3,709 on a monthly basis.
While this is hardly an amount worth arbitrating and potentially litigating a forward looking
economic cost based cost study over, given the revenue losses that MVC is likely to
experience as a result of the direct interconnection with Midcontinent, it is revenue that will
prove important to MVC in continuing to provide service to customers throughout the
Williston exchange. If the disparity of minutes of use between business and residential lines is

varies from the 3 to 1 assumed, then the net payment to MVC would vary as well.

Q. Has anything recently changed in the FCC’s rules that requires bill and keep for local
interconnection?

A. No. While the FCC recently revised many of its rules relating to the interconnection of
telecommunications networks, including the interconnection of wireline and wireless
networks, it did not make any substantive changes to its rules relating to the interconnection
of two wireline networks. In its recent USF and Intercarrier Compensation Reform Order'!,
and a subsequent Order on Reconsideration'?, the FCC modified its rules to require that local
interconnection between a wireline carrier and a wireless carrier utilizes a bill and keep

methodology effective July 1, 2012. However, the FCC maintained the ability to utilize

" In the Matter of Connect America Fund, WC Docket No. 10-90, 4 National Broadband Plan for Our Future, GN
Docket No. 09-51, Establishing Just and Reasonable Rates for Local Exchange Carriers, WC Docket No. 07-135, High-
Cost Universal Service Support, WC Docket No. 05-337, Developing an Unified Intercarrier Compensation Regime, CC
Docket No. 01-92, Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Lifeline and Link-Up, WC
Docket No. 03-109, Universal Service Reform — Mobility Fund, WT Docket No. 10-208, Report and Order and Further
Notice of Proposed Rulemaking and Further Notice of Proposed Rulemaking, FCC 11-161 (Released November 18,
2011)

2 In the Matter of Connect America Fund, WC Docket No. 10-90, 4 National Broadband Plan for Qur Future, GN
Docket No. 09-51, Establishing Just and Reasonable Rates for Local Exchange Carriers, WC Docket No. 07-135, High-
Cost Universal Service Support, WC Docket No. 05-337, Developing an Unified Intercarrier Compensation Regime, CC
Docket No. 01-92, Federal-State Joint Board on Universal Service, CC Docket No, 96-45, Lifeline and Link-Up, WC
Docket No. 03-109, Universal Service Reform — Mobility Fund, WT Docket No. 10-208, Order on Reconsideration, FCC
11-189 (Released December 23, 2011)
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STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

IN THE MATTER OF

Midcontinent Communications, a )
South Dakota Partnership, ) Case No. PU-11-697

)

Complainant, )

)

VS. )

)

Missouri Valley Communications, Inc. )

)

Respondent. )

RECOMMENDED DECISION

This recommended decision addresses the open issues in the arbitration between
Midcontinent Communications (“Midcontinent”) and Missouri Valley Communications,
Inc. (“Missouri Valley”). As identified by the parties and the arbitrator, the open issues
are as follows:

e Effective date of the agreement

e Dispute resolution for disputes concerning points of interconnection
e Reciprocal compensation for termination of local traffic

e Compensation for ISP-bound traffic

e Compensation for toll traffic

e Determination of amount of transitional compensation

e Obligations to transfer customers

e Charges for implementing carrier changes

The arbitrator also asked the parties to brief certain additional issues related to the

extent to which the potential impact of competition can be considered in this proceeding
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and whether the arbitrator can consider a stay request if one should be submitted. This
recommended decision addresses each of the enumerated issues.

I. Procedural History
A. Delineation of Issues

Midcontinent filed its petition for arbitration on November 14, 2011, and
Missouri Valley filed a response on December 8, 2011. The parties further refined the
issues in this proceeding through the exchange of drafts of a proposed interconnection
agreement, first from Midcontinent to Missouri Valley on February 3, 2012, and then
from Missouri Valley to Midcontinent on February 28, 2012. Midcontinent submitted a
chart showing the remaining open issues on March 14, 2012, and the arbitrator provided
the parties with a memorandum detailing issues to be considered at the hearing in
advance of the final prehearing conference on April 2, 2012.

B. Motion to Dismiss

Missouri Valley filed a motion to dismiss Midcontinent’s petition on November
21,2011. The parties briefed the motion, and the Commission held a hearing on the
motion on February 10, 2012. Following post-hearing briefs, the motion was denied on

March 21, 2012.

C. Testimony, Exhibits and Hearing
The parties submitted prefiled testimony on March 28, 2012. Midcontinent

submitted testimony for two witnesses, W. Thomas Simmons and Timothy J Gates.
Missouri Valley submitted testimony for two witnesses as well, Mike Kilgore and Chad
A. Duval.

On April 1, 2012, Midcontinent filed a motion to strike portions of the testimony
of Mssrs. Kilgore and Duval as being outside the scope of the issues the parties had

defined. That motion was granted on April 4, 2012. In addition, during the hearing,
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