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Via Electronic Mail and US Mail 
ND Public Service Commission 

	 ndpsc@nd.gov  
600 East Boulevard Avenue, Dept 108 
Bismarck ND 58505-0408 

Re: North Central Electric Cooperative, Inc. v. Otter Tail Power Company 
Case Number PU-11-701 

Dear Mr. Gruman: 

Enclosed for filing in the above-named matter, please find an original and seven copies 
of North Central Electric Cooperative, Inc.'s Objection to "Petition to Intervene for 
Special Appearance to Object to Jurisdiction" by Turtle Mountain Band of Chippewa 
Indians in regards to the above-named matter. 

I am also including one additional copy and kindly ask that you stamp as received and 
return to our office in the envelope provided. 

If you have any questions, please do not hesitate to contact me. 

Sincerely, 

Debra L. Hoffarth 
DLH/jcs 

cc 	Paul R. Sanderson - via electronic mail only 
Bruce Gerhardson — via electronic mail only 
ALJ Alan Hoberg- via electronic mail only 
Turtle Mountain Tribe, Rjay Brunkow — via electronic mail only 
Wayne Martian, North Central Electric Cooperative, Inc. 
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA 

North Central Electric Cooperative, Inc. 

Complainant 
vs. 

Otter Tail Power Company, 

Respondent. 

STATE OF NORTH DAKOTA ) 
) ss 

COUNTY OF WARD 

Case No. PU-11-701 

The undersigned, being duly sworn, deposes and says that: I am a United 

States citizen, over 18 years of age, and on April 30, 2012, I served a copy of the 

attached: 

North Central Electric Cooperative, Inc.'s Objection to 
"Petition to Intervene for Special Appearance to Object to Jurisdiction" 

by Turtle Mountain Band of Chippewa Indians 

by electronic mail upon counsel at the below e-mail addresses: 

Paul R. Sanderson psanderson@zkslaw.com   
Bruce Gerhardson bgerhardson@otpc.com   
ALJ Alan Hoberg ahoberg@nd.gov   
Rjay Brunkow 	rjaybru@hotmail.com   

OW/ 32-tei-rvx, W,goizc/ 
Jill Stanislawski 

Subscribed and sworn to before me this 30 th  day of April, 2012. 

Notary Public, Stategrh-Dakota 
0::7414 L. 

	

Sta:o ci 	Cfmta 

	

My ecnini:::!cn 	Q:cpt. 29, 2012 



BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA 

North Central Electric Cooperative, Inc. 

Complainant, 

vs. 

Otter Tail Power Company, 

Respondent. 

Case No. PU-11-701 

OBJECTION TO "PETITION TO INTERVENE FOR SPECIAL APPEARANCE 
TO OBJECT TO JURISDICTION" BY TURTLE MOUNTAIN BAND OF 

CHIPPEWA INDIANS 

On April 26, 2012, The Turtle Mountain Band of Chippewa Indians (the 

Tribe), through Chairman Merle St. Claire, petitioned to intervene in this matter 

"for the limited purpose of asserting its inherent sovereignty to determine which 

utility will provide electric service to the Sky Dancer Casino" and asserts its 

Petition is only to contest jurisdiction and is not a general appearance. April 26, 

2012 Letter from Chairman St. Claire; Petition to Intervene for Special 

Appearance to Object to Jurisdiction, p. 1. On April 27, 2012, attorney Rjay 

Brunkow filed a Notice of Appearance on behalf of the Turtle Mountain Band of 

Chippewa Indians. Chairman St. Claire and Mr. Brunkow are not licensed 

attorneys in the State of North Dakota. See  Exhibits 1 and 2. 

I. 	THE TRIBE'S INTEREVENTION IS NOT NECESSARY TO 
DETERMINE THE MERITS OF THIS CASE. 

Intervention in a Public Service Commission proceeding is governed by 

North Dakota Administrative Code § 69-02-02-05. Intervention is allowed by a 

person who has a substantial interest in the proceeding. "An intervention may be 
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granted if the petitioner has a statutory right to be a party to the proceeding; or 

the petitioner has a legal interest which may be substantially affected by the 

proceeding, and the intervention would not unduly broaden the issues or delay 

the proceeding." N.D.ADmIN.CoDE § 69-02-02-05. In this case, the Turtle 

Mountain Tribe is the customer that requested service from Otter Tail Power. Its 

participation is not necessary to decide the merits of this case. Customer 

preference is not the single focus of the Territorial Integrity Act. 

In addition to intervening in the matter, the Turtle Mountain Band of 

Chippewa Indians wants to appear only to contest jurisdiction and claims its 

appearance is not a general appearance. See  Petition to Intervene for Special 

Appearance to Object to Jurisdiction, p. 1. The Turtle Mountain Band of 

Chippewa Indians cites Wallwork Lease and Rental Co.  for the proposition that 

its petition is a special appearance. Id., at p. 1. This Petition to Intervene is not 

a special appearance. Despite the Tribe's assertion of a "special appearance" - 

a sort of heads I win, tails you lose one way procedural street - the Tribe must be 

in or out; it cannot intervene and then avoid the orders of the Public Service 

Commission. Of course a special appearance is not a general appearance, but if 

the outcome of a special appearance objection to jurisdiction is a decision that 

the forum does have jurisdiction, then the party objecting to jurisdiction is bound, 

as happened in the Wallwork  case cited by the Tribe. 

Wallwork  involved a lease for grain-drying equipment and the party 

objecting to jurisdiction was the Defendant, a resident of Minnesota. 398 N.W.2d 

127, 128 (N.D. 1986). The Court in that case determined there was jurisdiction 



for the North Dakota courts to hear the matter because the parties had 

corresponded regarding an extension to answer the complaint and settlement 

negotiations had occurred after the commencement of the action. Id. at 130. The 

Turtle Band of Chippewa Indians previously filed a letter on February 17, 2012 

indicating the same information in its Petition to Intervene. See Chairman St. 

Claire's February 17, 2012 letter. This letter did not object to jurisdiction of the 

Public Service Commission. 

Evidently, the Tribe's purpose for intervention in this case is to short-circuit 

the Commission's jurisdiction over Otter Tail's activities, to head off a decision 

and order against Otter Tail's activities that the Tribe does not want for Otter Tail. 

That may happen, but if that happens it will be the consequence of the 

Commission's jurisdiction over Otter Tail. In order to participate in this matter, 

the Turtle Mountain Band of Chippewa Indians must be in or out of the 

proceeding. The Turtle Mountain Band of Chippewa Indians cannot intervene 

and then not want to abide by the orders of the Public Service Commission. The 

Turtle Mountain Band of Chippewa Indian's participation is not necessary, as 

customer preference is only one of many factors that the Public Service 

Commission will consider in determining the merits of this matter. 

II. 	THE TURTLE MOUNTAIN BAND OF CHIPPEWA INDIANS IS NOT 
REPRESENTED BY A LICENSED ATTORNEY. 

The Turtle Mountain Tribe cannot file pleadings unless it is represented by 

counsel licensed in the state of North Dakota. N.D.CENT.CoDE § 27-11-11; State  

of North Dakota v. Riemers,  2008 ND 191, II 9, 757 N.W.2d 50; Griggs v.  

Missouri,  2009 WL 2900254 (W.D.Mo. 2009) (stating "...pro se representation of 
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an Indian tribe is not typically allowed. Counsel is required for purposes of 

representing the interests of an entire tribe."). The Motion to Intervene was 

signed by Chairman Merle St. Claire and a Notice of Appearance was later filed 

by Rjay Brunkow. Neither are licensed North Dakota attorneys. Any pleadings 

filed by the non-attorney agent are void and cannot be considered. Riemers, 

2008 ND 191, ii.  10. Without counsel licensed in the State of North Dakota, the 

Turtle Mountain Band of Chippewa Indians should not be allowed to intervene. 

III. THE PUBLIC SERVICE COMMISSION AND THE NORTH DAKOTA 
SUPREME COURT HAVE ALREADY DETERMINED THAT 
CUSTOMER PREFERENCE ON THE TURTLE MOUNTAIN INDIAN 
RESERVATION IS NOT BINDING ON THE PUBLIC SERVICE 
COMMISSION. 

The North Dakota Supreme Court and the Public Service Commission 

have already decided the issue regarding the Public Service Commission's 

jurisdiction over Otter Tail's on the Turtle Mountain Indian Reservation. 

Application of Otter Tail Power Co., 354 N.W.2d 701, 705 (1984). In that case, 

the Supreme Court noted that the BIA had sold its electrical system to Otter Tail 

in 1968. Id. at 703. The contract between the BIA and Otter Tail provided that 

Otter Tail would provide electrical service "in conformance with the rules and 

regulations of the Public Service Commission of the State of North Dakota." Id. 

The North Dakota Supreme Court found that "Otter Tail's argument realistically 

must be interpreted as a concession that there is no 'Indian jurisdiction' question 

in this case." Id. at 705-06. This case is still good law and has not been 

overruled. The Public Service Commission and the North Dakota Supreme Court 
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have already determined that the PSC has the authority to make determinations 

on Indian reservations. Id. 

The Public Service Commission can take judicial notice of the adjudicated 

facts in that case. N.D.R.Ev. 201; N.D.ADmIN.CoDE § 69-02-05-08; 

N.D.CENT.CoDE § 28-32-24(7). Judicial notice can be taken of adjudicative facts 

that are accurate and readily determined "by resort to sources whose accuracy 

cannot reasonably be questioned." Farm Credit Bank v. Huether, 454 N.W.2d 

710, 714 (N.D. 1990). The Public Service Commission should take judicial notice 

of its own proceedings and the proceedings of the North Dakota Supreme Court 

in the Application of Otter Tail Power Co., 354 N.W.2d 701 (1984). 

CONCLUSION  

The Public Service Commission's jurisdiction over Otter Tail's activities on 

this reservation was resolved nearly 20 years ago. Customer preference is only 

one of the many factors to consider in this case. The intervention of the Turtle 

Mountain Band of Chippewa Indians is not necessary for the Public Service 

Commission to make a determination on North Central's Complaint regarding 

Otter Tail's activities and thus should not be allowed. Additionally, the Turtle 

Mountain Band of Chippewa Indians cannot intervene unless represented by 

counsel licensed in the State of North Dakota. 
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Dated this 30th  day of April, 2012. 

PRINGLE & HERIGSTAD, P.C. 

Debra L Ho'arth 
Attorneys for North Central If 
P.O. Box 1000 
Minot, ND 58702 
701-852-0381 

ooperative, Inc. 
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