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North Central Electric Cooperative, Incorporated Status:Open
vs. Otter Tail Power Company

Complaint Portfolio: Brian P. Kalk:

12/12/2011 Advisory Staff: Jerry R. Lein

Electric Docket Count: 57
Description

Complaint - extension of utility system

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &

Herigstad, P.C

Commission Motion finding complaint a prima facie case and serving the

complaint on the Respondent
By: Public Service Commission

Affidavit of Service cert. mail - Formal Complaint and Motion dated Dec. 21,

2011
By: Public Service Commission

Answer to Complaint

By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith
Notice of Appearance, Notice of Motion to Dismiss, Motion to Dismiss, Brief

in Support of Motion

By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith

Letter re Motion to Dismiss, response and filing dates

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &

Heriggtad, P.C

Brief of North Central Electric responding to Otter Tail's Motion to Dismiss

including exhibits

By: North Central Electric Cooperative, incorporated by Debra Hoffarth, Pringle

and Herigstad
Right of way plats

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &

Herigstad, P.C

Reply Brief in Support of Otter Tail Power Company’s Motion to Dismiss
By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith

Letter request for Administrative Law Judge
By: Public Service Commission ‘

North Central Electric Cooperative, Inc. Brief Responding to Otter Tail's

Reply Brief on Motion to Dismiss

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &

Herigstad, P.C
Letter designating Administrative Law Judge
By: Allen Hoberg - Office of Administrative Hearings

Letter comments

By: Turtle Mountain Band of Chippewa Indians by Merle St. Claire, Chairman

Letter regarding Court Reporter
By: Public Service Commission

Prehearing Conference Summary and Stipulations

By: Allen Hoberg, ALJ - Office of Administrative Hearings
Commission Motion issuing Notice of Hearing

By: Public Service Commission 1
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Description

Notice of Hearing
By: Pgblic Service Commission

Petition to Intervene for Special Appearance to Object to Jurisdiction
By: Turtle Mountain Band of Chippewa Indians by Merle St. Claire, Chairman

Email re request for waivers of 45 day rule
By: Public Service Commission

Email re waiver of 45 day rule
By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith

Notice of Appearance of Counsel

By: Turtle Mountain Band of Chippewa Indians by Rjay J. Brunkow, Tribal
Attorney

Email re waiver of 45 day rule

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C

Objection to Petition to Intervene for Special Appearance to Object to
Jurisdiction

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C

Email re no objection to Petition to Iintervene for Special Appearance to
Objection to Jurisdiction

By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith
Petition to Intervene for Special Appearance to Object to Jurisdiction

By: Turtle Mountain Band of Chippewa Indians by Clara J. Holloway, Zuger
Kirmis & Smith

Notice of Appearance

By: Turtle Mountain Band of Chippewa Indians by Clara J. Holloway, Zuger
Kirmis & Smith

Email re Petition to Intervene for Special Appearance to Object to
Jurisdiction

By: Al Hoberg, ALJ - Office of Administrative Hearings

Order on Petition to Intervene for Special Appearance to Object to
Jurisdiction

By: Allen Hoberg, ALJ - Office of Administrative Hearings

Email re No objection to Petition to Intervene for Special Appearance to
Object to Jurisdiction

By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith
Objection to Intervention by Turtle Mountain Band of Chippewa Indians

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C

Order Granting Intervention
By: Allen Hoberg, ALJ - Office of Administrative Hearings

Copy of email to ALJ with attached Stipulation

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C

Motion for Admission Pro Hac Vice of Rjay J. Brunkow and Affidavit
By: Otter Tail Power Company by Tracy Vigness Kolb, Zuger Kirmis&Smith
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Description

Special Appearance Objecting to Jurisdiction
By: Larry Baer and RJ Brunkow for Turtle Mountain Band of Chippewa Indians

Order Granting Admission Pro Hac Vice
By: Allen Hoberg, ALJ - Office of Administrative Hearings

Letter closing OAH file
By: Allen Hoberg, ALJ - Office of Administrative Hearings

Special Appearance Objecting to Jurisdiction
By: Larry Baer and RJ Brunkow for Turtle Mountain Band of Chippewa Indians

Electronic record of pre-hearing conference
By: Public Service Commission

Electronic record of formal hearing
By: Public Service Commission

Objection to Special' Appearance Objecting to Jurisdiction

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C

Order Striking Brief
By: Allen Hoberg, ALJ - Office of Administrative Hearings

Response to Tribe’s Special Appearance and North Central’s Objection
By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith

Response to Otter Tail’s response to Tribe’s Special Appearance and North
Central’s objection

By: Allen Hoberg, ALJ - Office of Administrative Hearings

Response to Objection to the Special Appearance Objecting to Jurisdiction
by the Turtle Mountain Band of Chippewa Indians

By: Larry Baer and RJ Brunkow for Turtle Mountain Band of Chippewa Indians
Special Appearance Objecting to Jurisdiction A
By: Larry Baer and RJ Brunkow for Turtle Mountain Band of Chippewa Indians

Letter - Order Striking Brief further response
By: Allen Hoberg, ALJ - Office of Administrative Hearings

Proposed Findings of Fact, Conclusions of Law, and Order
By: Otter Tail Power Company by Bruce Gerhardson

Proposed Findings of Facts, Conclusions of Law and Order

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C

Transcript of Hearing
By: Emineth & Associates Court Reporters

Electronic record of work session

By: Public Service Commission

Commission Motion adopting Order granting Motion for Dismissal of Formal
Compliant

By: Public Service Commission

Findings of Fact, Conclusions of Law, and Order

By: Public Service Commission
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"Doc  Filed Description Pages: Exhibit; oo
537772 Affidavit of Service Cert. Mail- Order 13 O Yes
By: Public Service Commission o O No
54 6/28/2012 Request for Reconsideration 10 QO Yes
By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle & O no
Herigstad, P.C
557/8/2012 Response of Otter Tail Power Company to Request for Reconsideration 10 O Yes
By: Otter Tail Power Company by Paul Sanderson, Zuger Kirmis and Smith O No
56 7113/2012 Reply to Otter Tail Power Company’s Response to Request for 4 O Yes
Reconsideration O nNe

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C '

57 8/6/2012 APPEAL - Notice of Appeal and Specifications of Error, Undertaking on 20 O Yes
Appeal to District Court O No

By: North Central Electric Cooperative, Incorporated by Debra Hoffarth, Pringle &
Herigstad, P.C
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA
North Central Electric Cooperative, Inc.
COMPLAINT

Complainant,
VS.

)

)

)

)
| )
Otter Tail Power Company, )
' ) Case No.
)

Respondent.

1. North Central Electric Cooperative, Inc. (North Central) is a “rural electric
cooperative” under N.D.C.C. 49-03-01.5 subsection 6. North Central is an
interested electric cooperative corporation under ND.C.C. 49-03-05.

2. Otter Tail Power Company (Otter Tail) is an “electric public utility” under N.D.C.C.
49-03-01.5 subsection 2. Its address is 215 South Cascade Street, PO Box
496, Fergus Falls, MN, 56538-0496.

3. Otter Tail threatens to and has begun the construction of an extension of its
public utility plant and system and of its transmission and distribution lines to
serve a customer in the SW % of Section 34, Township 162N, Range 71W,
Rolette County, North Dakota (tﬁe place to be served), without first obtaining
from the Commission a cértificate that pubhc convenience and necessity require
or will require such construction and service.

D

. The place to be served is not located within the corporate limits of any
municipality.

W

. The place to be served is located in North Central’s service area.
6. The pface to be served is presentiy served by North Central.

7. Otter Tail's construction of an extension of its public utility plant and system and
of its transmission and distribution lines to serve a customer at the place to be
served threatens to interferes with North Central's service and system and is
wasteful duplication of facilities.

8. The allegations are shown by the attached affidavit of Wayne Martian.
9. Otter Tail's construction of an extension of its public plant and system and of its

transmission and distribution lines to the place to be served is a violation of
sections N.D.C.C. 49-03-01 through 49-03-01.5.



10.Otter Tail is subject to the jﬁrisdiction of the Public Service Commission.
Application of Otter Tail Power Co., 354 N.W.2d 701 (N.D. 1984); Application of
Otter Tail Power Co., 451 N.W.2d 95, (N.D. 1990).

Therefore, under N.D.C.C. §§ 49-02-02 (2), (4), 49-03-01.1, 49-03-01.4, 49-03-
05, North Central requests the Commission, with or without notice, to make its order
restraining, enjoining and requiring Otter Tail to cease and desist from constructing an
extension of its electric public utility plant and system to and from serving any customer
at the place to be served and to require Otter Tail to conform to the laws of this State,
until the further order of the Commission after hearing after due notice and that Otter
Tail be ordered to remove the extension if its electric public utility plant and system to
the Sky Dancer campus.

Dated this @ﬂ‘ day of December, 2011

PRINGLE & HERIGSTAD, P.C.

Debra L. Hoffarth QU h
Attorneys for North Central Electric Cooperative, Inc.
P.O. Box 1000

Minot, ND 58702
1701-852-0381



BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

North Central Electric Cooperative, Inc.

Complainant AFFIDAVIT IN SUPPORT OF
Vs. COMPLAINT
Otter Tail Power Company,
Case No.

)
)
)
)
)
)
Respondent. )

I, Wayne Martian, declare on oath:

1.1 am the general manager of North Central Electric Cooperative, Inc. (North
Central). | make this declaration in support of North Central's attached
complaint against Otter Tail Power Company.

2. North Central provides electric service to the Sky Dancer Hotel and Casino at a
location in the SW % of Section 34, Township 162N, Range 71W, Roletie
County, North Dakota, approximately 4 miles west of the unincorporated
community of Belcourt. Sky Dancer Hotel and Casino (Sky Dancer) is “the
place to be served” described in the complaint.

3. North Central has provided electric service to Sky Dancer at the place to be
served since December 2, 1998. Service is provided to separate hotel and
casino buildings and other facilities on the Sky Dancer campus. North Central
was requested to and has provided electric service for the construction of a new
casino building and security lighting on the campus, since the fall of 2011.
North Central serves a total of seven (7) separately metered service entrances
on the Sky Dancer campus. The construction is serviced by a separate meter.

4. Otter Tail's pre-existing facilities nearest to the Sky Dancer campus is a
transmission line approximately 1000 feet from the Sky Dancer campus. Otter
Tail's nearest retail consumer is about 3 miles distant from the Sky Dancer
campus.

5. On November 28, 2011, North Central was requested to provide 600 amp electric
service for construction trailers to be located on the construction site on the Sky
Dancer campus. This will be another metered service on the Sky Dancer
campus. '

6. In late November 2011, | conversed by telephone with Mark Helland, Vice
President of Customer Service; Scott Sigette, Energy Management
Representative-Devils Lake, Langdon, Rugby; and Jeff Lemen, a representative
of Otter Tail who informed me that Otter Tail had received a request for electric
service fo Sky Dancer's new building on the Sky Dancer campus, including



temporary construction service. | also spoke with Dennis Ellefson, area
manager of Rugby, Garrison, Jamestown, and Oakes who informed me that
Otter Tail had received a request for electric service to Sky Dancer's new
building on the Sky Dancer campus, including temporary construction service.

7. On December 1, 2011, North Central discussed this matter with the Turtle
Mountain Tribal Chairman who confirmed the Tribe had requested electric
service from Otter Tail,

8. On December 7, 2011, North Central received a request to locate its electrical
lines for Otter Tail via North Dakota One-Call. The request indicates that the
work to be done is the installation of electric main/poles & anchors at a location
staked to the construction of the new casino. The request to locate and
photographs are attached hereto as Exhibits 1 and 2.

9. On December 9, 2011, Otter Tail began construction of an extension of its public
utility plant and system and of its transmission and distribution lines for electrical
service on the Sky Dancer campus. It appears that Otter Tail will bore under
Highway § and that Otter Tail will cross over two of North Central’s main three
phase underground feeders, one of which serves the Sky Dancer campus, with
an overhead distribution line. Ofter Tail will cross under Central Power Electric
Cooperative, Inc.'s transmission, which provides electrical service to North
Central's facilities. It is estimated that Otter Tail’s construction will be complete
by 12/13/2011. Photographs of the construction are attached hereto as Exhibit
3.

10. Otter Tail's construction of an extension of its public utility plant and system and
of its transmission and distribution lines to serve Sky Dancer would interfere with
North Central’s service and system and is wasteful duplication of facilities.

11. Otter Tail has not obtained from the Public Service Commission a certificate that
public convenience and necessity require or will require such construction and
service by Otter Tail.



Dated this_{2day of December, 2011,

Wayne Martian, Manager
North Central Electric Cooperative, Inc.

STATE OF NORTH DAKOTA )

) ss.
COUNTY OF WARD )

SUBSCRIBED AND SWORN TO before me this IQ\& day of December, 2011.

A@%{oki(@f\f\&&

DEBRA L. ‘*»‘*%'%RTH Notary Public UL
Notary U2 For the State of North Dakota
My commission expires: Q) 5 a4 f& SN

WMy G

N




EXHIBIT 1

NORTH DAKOTA ONE-CALL
REQUEST TO LOCATE
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From North Dakota 1.877.848.7472 Wed Dec 7 10:49:40 2011 CST Page 1 of 1

NORTE DAKOTA ONE-CALL
Request #: 11163327 LORQ ROUTINE

Send To: NCENTLOL Seq No: 1 Map Ref:

Original Call Date:; 12/07/11 Time: 10:02 AM CT  Op: mnkimb
Work to Begin Date: 12/09/11 Time: 10:15 AM CT

Transmit Date: 12/07/11 Time: 10:42 BM CT Op: mnkimb
County: ROLETTE Place: TURTLE MOUNTAIN UNOR
Address: Btreet: HWY 281

Nearest Interseating Street: 39TH AVE NE

Type of Work: INSTALLATION OF ELECTRIC MAIN//POLES s ANCHORS

Work Being Done For: OTTER TAIL POWER

Depth: &6FT . Explosives: N  Tnling/Roring: Y

Extent of Work: FROM GO B HWY 281 APPROX 1/2 MILE TO SKY DANCER CASINO
APPROACE LOCATED ON N SIDE OF RD AND STAKES LOCATED ON S SIDE OF APPROACH

1 AND MARK 25FT RADIUS OF EACH OF APPROX 15 STARES GOING N AND W TO NEW
CONSTRUCTION OF NEW CASINO AND FROM THIS POINT MARK 20FT RADIUS OF WHITE
FLAGGD AREA GOING N INTO CASINO

Remarks: CALLER STATES WORK IS ALSO UNDERGROUND CABLE '
CALLER STATES 39TH AVE NE AXA BIA 11 AKA ROLETTE RD/HWY 281 AKA HWY §

Twp: 162N Rng: 71w Sect-Qtr: 34
Ex. Coord NW Lat: 48.8210012Lon: ;99.8549928 SE Lat: 48.8046020Lon: —-99.8313530

Company : OTTER TAIL POWER Fax:

Contact Name: MIC DECOTEAU (701)477-3577
Alt. Contact: MIC DECOTREAU 7/ c Phone: ({701)550-0023
Caller Address: P.Q. BOX 877 Call Back:

ROLLA, ND 58367
UNITEDOL

Link To Map for NOCENTLOL: http://nd.itic.oceine. com/YWHA-CF2~-WE2~D2Y

11



EXHIBIT 2

PHOTOGRAPHS OF OTTER TAIL
STAKING

12















EXHIBIT 3

PHOTOGRAPHS OF OTTER TAIL
CONSTRUCTION
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA |

North Central Electric Cooperative, Inc.,

ANSWER OF OTTER TAIL
POWER COMPANY

Complainant,
VS,

Otter Tail Power Company,
Case No. PU - 11 - 701

Respondent.

Otter Tail Power Company (“OTP”) states the following as its Answer to North
Central Electric Cooperative, Inc.’s (“North Central”) Complaint.

I

Except as otherwise admitted, qualified, or explained, OTP denies each and every
allegation of the Complaint.

i

With respect to the allegations contained in paragraph 1 of the Complaint, OTP
admits North Central is a rural electric cooperative under N.D.C.C. § 49-03-01.5(6), but
denies the remaining allegations contained in the paragraph.

i
OTP admits the allegations contained in paragraph 2 Qf the Complaint.
V.

With respéct to the allegations contained in baragraph 3 of the Complaint, OTP
admits it has begun construction of an extension of its public utility plant and system to
provide electric service to the Turtle Mountain Band of Chippewa Indians’ (“Tribe”) facility
located on the Turtle Mountain Reservation, with a specific property deséréption of N1/2 of

the SW1/4, Section 34, Township 162N, Range 71W, Rolette County, but specifically

24



denies that a certificate of public convenience and necessity is required to supply electric
service to the Tribe’s facility located on Tribal Trust land on the Turtle Mountain

Reservation. OTP's position is supported by Devils Lake Sioux Indian Tribe v. North

Dakota Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995), which held that the North
Dakota Public Service Commission had no regulatory authority over a federally recognized
Indian Tribe’s right to determine who supplies electric service to Tribal-owned facilities

located on the reservation.

V.
OTP admits the allegations contained in paragraphs 4 and 6 of the Complaint.
VI
OTP denies the allegations contained in paragraphs 5, 7, 8, 9, and 10 of the
Complaint.
VI
With respect to the paragraph of the Complaint which appears as a “Therefore”
clause, OTP denies such allegations and asserts the relief requested in such paragraph is
inappropriate in this case.
VIIL.
OTP affirmatively asserts the Complaint fails to state a claim against it upon which
relief can be granted.
Xl.
| OTP affirmatively asserts the Public Service Commission does not have regulatory

authority over the Tribe’s determination of who will provide electric service to a Tribally-

25



owned facility located on Tribal land on the Turtle Mountain Reservation pursuant to the

legal precedent set forth in Devils Lake Sioux Indian Tribe v, North Dakota Public Service

Comm’n, 896 F.Supp. 955 (D.N.D. 1995).

WHEREFORE, Otter Tail Power Company respectfully requests that the Complaint

be dismissed.

Dated this 16th day of January, 2012.

By: _/s/ Bruce Gerhadson
Bruce Gerhardson

Associate General Counsel
Otter Tail Power Company
215 8 Cascade St.

Fergus Falls, MN 56538-0496
Telephone: 218-739-8475

Paul R. Sanderson (ID# 05830)
ZUGER KIRMIS & SMITH

Attorneys for Otter Tail Power Company
P.O. Box 1695

Bismarck, ND 58502

Telephone (701) 223-2711
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

North Central Electric Cooperative, Inc.

Complainant,
MOTION TO DISMISS

Otter Tail Power Company, :
Case No. PU-11-701

)
)
)
)
Vs, )
)
)
)
Respondent. )

Respondent Otter Tail Power Company moves the North Dakota Public Service
Commission for an order dismissing North Central Electric Cooperative, Inc.'s Complaint
because the North Dakota Public Service Commission has no regulatory authority over the
Turtle Mountain Band of Chippewa Indians’ Tribal Resolution permitting Otter Tail Power
Company to supply electric service to the Tribally-owned Sky Dancer Casino located on
Tribal Trust land within the exterior boundaries of the Turtle Mountain Reservation. This
motion is made pursuant to N.D.C.C. § 28-32-21(1)(h) and Rule 12(b)(vi) of the North
Dakota Rules of Civil Procedure. This motion is supported by the Notice of Motion, Brief in
Support of Motion and attached exhibits, served and filed with this motion, and on all other
pleadings, orders, documents, papers, and materials filed in this case.

Dated this 16th day of January, 2012.
By: _/s/ Bruce Gerhardson
Bruce Gerhardson
Associate General Counsel
Otter Tail Power Company
215 S Cascade St.

Fergus Falls, MN 56538-0496
Telephone: 218-739-8475

By: \:“"—:Q A,z_é_,
Paul R. Sanderson (ID# 05830)

ZUGER KIRMIS & SMITH

Attorneys for Otter Tail Power Company
P.O. Box 1695 '

Bismarck, ND 58502

Telephone (701) 223-2711

27




BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

North Central Electric Cooperative, Inc., )
)
Complainant, ) BRIEF IN SUPPORT OF
) OTTER TAIL POWER COMPANY'S
VS, ) MOTION TO DISMISS
)
Otter Tail Power Company, )
) Case No. PU - 11 - 701
Respondent. )

Otter Tail Power Company (“OTP") submits the following Brief in Support of its
Motion to Dismiss North Central Electric Cooperative, Inc.’s (“North Central”) Complaint.

INTRODUCTION AND FACTUAL BACKGROUND

Otter Tail is engaged, among other things, in the generation, transmission, and
distribution of electric energy as an electric utility. Otter Tail sells electric en'ergy at retail in
the states of Minnesota, North Dakota, and South Dakoté. Otter Tail is currently a non-
exclusive supplier of electric energy on the Turtle Mountain Reservation.

The Turtle Mountain Band of Chippewa Indians (“the Tribe") is a federally-
recognized Indian tribe. The Tribe is located on the Turtle Mountain Reservation in Rollette
County, North Dakota. The Turtle Mountain Reservation was created by Executive Orders

of December 21, 1882 and March 29, 1884. See Turtle Mountain Band of Chippewa

Indians v. United States, 203 Ct. Cl. 426 (Ct. Cl. 1974). The Tribe is operating under a
Constitution and By-Laws approved by the Secretary of the Interior on June 16, 1959.
The Tribe promulgated the Turtle Mountain Tribal Code, which includes the Turtle
Mountain Tribal Utility Code. See Title 21, Turtle Mountain Tribal Code. As part of the
Findings, the Tribal Utility Code states“‘the power to regulate é!l public utilities is an

inherent and essential part of the authority of any American Indian Reservation tribal

28




government. This power is an aspect of the retained sovereignty of the Turtle Mountain
Band of Chippewa Indians, an American Indian Tribe, limited only to the extent that such
power has been specifically limited or withdrawn by federal law.” Id. at § 21.0101(1). The
Tribal Utility Code was enacted pursuant to the sovereign tribal powers delegated to the
Tribal Council under the Tribal Consﬁtution. Id. at § 21.0101(4).

The Sky Dancer Casino is a gaming casino owned and operated by the Tribe and

located on the Turtle Mountain Reservation. Strickiand et.al. v. DeCoteau et.al., TMAC No. -

04-003, at 1 (Mar. 14, 2005). The Sky Dancer Casino is located on Tribally-owned Trust
land. See Exhibit A (Warranty Deed).

North Central is currently providing electric _service to the Sky Dancer Casino. See
Complaint. However, on November 23, 2011, the Tribal Council passed Resolution
Number TMBC598-11-11 authorizing the Tribe to enter into a contract with OTP to provide
electric service to the Sky Dancer Casino starting June 1, 2012. See Exhibit B (Tribal
Resolution TMBC598-11-11).

On December 12, 2011, North Central filed a Complaint with the North Dakota
Public Service Commission ("Commission”) seeking to enjoin OTP from constructing an
extension of its public utility system to serve the Sky Dancer Casino. See Complaint. The
basis for North Central's Complaint was that the North Dakota Public Service Commission
(*Commission”) has regulatory authority over OTP's providing electric service to the Tribe

on the Reservation under the Territorial Integrity Act pursuant to the North Dakota

Supreme Court case Application of Otter Tail Power Co., 451 N.W.2d 95 (N.D. 1990)

(hereinafter referred to as “"QOtter Tail (1990) ").
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OTP served its Answer to North Central's Complaint on January 16, 2012. See
Answer. OTP denied the Commission has any regulatory control over a federally
recognized Indian Tribe's determination of who will provide electric service to Tribal-owned
facilities located on Tribal land on the Reservation. |d. OTP’s position is based the legal

precedent set forth in Devils Lake Sioux Indian Tribe v. North Dakota Public Service

Comm'n, 896 F.Supp. 955 (D.N.D. 1995). Id.
ISSUE

Whether the Public Service Commission has regulatory authority over the Turtle
Mountain Band of Chippewa Indians’ Tribal Resolution permitting Otter Tail Power
Company to supply electric service to the Tribally-owned Sky Dancer Casino located on
Tribal Trust land within the exterior boundaries of the Turtle Mountain Reservation.

LAW AND ARGUMENT

OTP moves the Commission for an order dismissing North Central's Complaint
because the Commission does not have regulatory authority over the Tribe’s determination
to permit OTP to provide electric service for the tribal-owned Sky Dancer Casino located on
the Tribe's land within the exterior boundaries of the Turtle Mountain Reservation. OTP
files the Motion to Dismiss as a supplemental pleading pursuant to N.D.C.C. § 28-32-
21(1)(h).

A. Standard of Review.

OTP’s Motion to Dismiss is brought pursuant to N.D.R.Civ.P. 12(b)(vi). “The

purpose of a N.D.R.Civ.P. 12(b)(vi) motion is to test the legal sufficiency of the statement

of the claim presented in the complaint.” See Ziegelmann v. DaimlerChrysler Corp., 2002
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ND 134, 15,649 N.W.2d 556. A motion to dismiss a complaint under Rule 12(b)(vi) of the
North Dakota Rules of Civil Procedure should be granted “if it is disclosed }with certainty the
impossibility of proving a claim for which relief can be granted.” Id. A judgment dismissing
a complaint for failure to state a claim should be found if the court cannot "discern a
potential for proof to support it." Id. If matters outside the pleadings are presented in
support of a motion to dismiss under N.D.R.Civ.P. 12(b)(vi), the motion is treated as a

- motion for summary judgment under N.D.R.Civ.P. 56, Zutz v. Kamrowski, 2010 ND 155,

8, 787 N.W.2d 286.

B. An Indian Tribe may by resolution determine who is to supply electrical
service to a Tribally-owned business located on Tribal land without regard to
the regulations of the North Dakota Public Service Commission.

OTP seeks to dismiss North Central's Complaint because the current law provides
that the Commission has no regulatory authority over an Indian Tribe's resolution
determining who will provide electric service to a Tribally-owned facility located on Tribal

land within the exterior boundaries of the Reservation. North Central's Complaint in this

case is based upon its interpretation of the Ofter Tail (1990) case. However, North

Central's reliance upon the Otter Tail (1990) case is misplaced as it was overruled by the

subsequent appellate history of the parties.

North Central erroneously relies upon the Otter Tail (1990) case as support for its

claim that the Commission has regulatory authority over the Tribe’s resolution to permit

OTP to supply electric service to the Sky Dancer Casino. In the Otter Tail (1990) case, the
North Dakota Supreme Court held that that the Commission had regulatory authority over

OTP’s electric service contract to provide service to the Devils Lake Sioux Tribe's facility

31




located on the reservation, 451 N.W.2d at 107. One of the key factors in the Supreme
Court's decision was that the Devils Lake Sioux Tribe had not previously attempted any
regulation of electric utilities. 1d. at 101. The Court concluded that the Devils Lake Sioux
Tribe did not have the authority through its inherent sovereignty to regulate electric service
to its facilities. Id. at 103-04.

However, the Otter Tail (1990) holding was just the beginning of the legal dispute

between OTP, the Commission, the Devils Lake Sioux Tribe, and the electric cooperatives.

Following the Otter Tail (1990) opinion, the parties continued litigating the issue of the

Commission’s authority over the Tribe's electric service in a series of cases in federal

court. See Baker Electric Coop v. Otter Tail Power Co., 116 F.3d 1207 (8" Cir. 1997);

Devils Lake Sioux Indian Tribe v. North Dakota Public Service Comm'n, 896 F.Supp. 955

(D.N.D. 1995); and Baker Electric Coop v. Chaske, 28 F.3d 1466 (8" Cir. 1994).

The issue of whether the Commission had regulatory authority over the Devils Lake |

Sioux Tribe's resolution permitting OTP to provide electric service to a Tribally-owned

business located on Tribal land cuiminated in the North Dakota Public Service Comm'n

case. 896 F.Supp. 955. Following the Otter Tail (1990) case, the Devils Lake Sioux Tribe

brought a direct action against the Commission in federal court. ld. Prior to commencing
its action against the Commission, the Devils Lake Sioux Tribe enacted a comp!ex‘utility
regulation scheme and claimed it had the sovereign power to regulate electric service on
the reservation. Id. at 957. The court determined that the Tribe has the inherent
sovereignty to contract with whomever it will for the provisions of electric service to its lands

and businesses and such sovereignty takes precedence over power of the State of North
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Dakota on the reservation. Id. (finding that where the service is to a Tribal business
located on Tribal land, the necessary nexus between Tribal interests and inherent

sovereignty is present). In the North Dakota Public Service Comm'n case, the North

Dakota District Court held that:

the Tribe may by resolution or contract determine who is to supply electrical
service to Tribal owned businesses located upon Indian owned or trust lands,
without regard to the rate structure or other regulations of the North Dakota
Public Service Commission, and the Public Service Commission is restrained
from any sanctions against Otter Tail, or any future competitor, for providing
such service.

896 F.Supp. at 961. The Commission did not appeal the holding of the district court. The

holding of the North Dakota Public Service Comm’n case is the current status of the law

regarding the Commission’s regulatory authority over Tribal resolutions for electric service

fo Tribal facilities located on the reservation. Id. The North Dakota Public Service Comm'n

opinion effectively overruled the holding in the Otter Tail (1990) case.

In the present case, the Sky Dancer Casino is owned and operated by the Tribe on

Tribal Trust land located on the Turtle Mountain Reservation. See Strickland et.al. v.

DeCoteau et.al., TMAC No. 04-003, at 1 (Mar. 14, 2005). The Tribe passed a Resolution

authorizing it to enter into a contract with OTP to provide electric service to the Sky Dancer
Casino starting June 1, 2012. See Exhibit B. The inherent sovereignty of the Tribe to
determine who will provide electric service to its facilities located on its land takes

precedent over the right of the Commission to regulate OTP. North Dakota Public Service

Comm'n, 896 F.Supp. at 957. The Commission has no regulatory authority over the
Tribe’s determination of who provides electric service to the Sky Dancer Casino. Id. at

961. Accordingly, North Central's Complaint seeking to have the Comfnission exercise

6
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regulatory authority over OTP’s agreement with the Tribe for service to the Sky Dancer
Casino should be dismissed. Id.

North Central's Complaint asserts North Dakota's Territorial Integrity Act, N.D.C.C.
Ch. 49-03, grants the Commission jurisdiction and regulatory authority over the OTP’s

agreement with the Tribe for electric service to the Sky Dancer Casino as evidence by the

Otter Tail 1990 case. However, as previously outlined above, the QOtter Tail (1990) opinion

was overruled by the subsequent appellate history and is no longer good law. North

Dakota Public Service Comm'n, 896 F.Supp. at 961. North Central’s reliance on legal

precedent that has been overruled is erroneous. The Commission litigated the same issue

following the Otter Tail (1990) case. The end result of the Commission’s subsequent

litigation is that the Commission does not have regulatory authority over a Tribe's resolution
for electrical service for Tribal owned businesses located upon Tribal lands. Id. The Otter
Tail (1990) case should not be considered as binding legal precedent in this case.

Accordingly, North Central's reliance on the Otter Tail 1990 case is erroneous and its

Complaint should be dismissed.

In addition, the Qtter Tail 1990 case is factually distinguishable from the present

case. In Qtter Tail 1990, one of the key factors the court relied upon was that the Devils

Lake Sioux Tribe had not enacted any regulations governing electric utilities ahd itwas the
first time the Tribe attempted any regulation of the electric utilities. 451 N.W.2d at 101.
However, prior to commencing an action against the Commission, the Devils Lake Sioux
Tribe adopted a comprehensive set of electric utility regulatory ordinances which regulate

the rates and service within the exterior boundaries of the Reservation. See North Dakota
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Public Service Comm’n, 896 F.Supp. at 958-59.

In the present case, the Tribe has enacted a comprehensive regulatory scheme to
regulate electric service on the Turtle Mountain Reservation. See Title 21, Turtle Mountain
Tribal Code. The Tribe specifically féund that the power to regulate public utilities on the
reservation is an essential aspect of the retained sovereignty of the Turtle Mountain Band

of Chippewa Indians, limited only to the extent that such power has been specifically

~limited or withdrawn by federal law.” See Turtle Mountain Tribal Code, § 21.0101(1). The

Tribe's enactment of the Turtle Mountain Tribal Utility Code to regulate electric service on

the Reservation is factually analogous to the North Dakota Public Service Comm'n case

and distinguishable from the Otter Tail (1990) case. Because the Tribe has adopted its

own regulatory code governing electric service on the Turtle Mountain Reservation, North
Central's Complaint should be dismissed as the Commission has no regulatory authority
over the Tribe's resolution permitting OTP to provide electric service to a Tribal facility

located on Tribal land. See North Dakota Public Service Comm’n, 896 F.Supp. at 961.

CONCLUSION

Otter Tail Power Company respectfully requests the North Dakota Public Service
Commission grant its Motion to Dismiss North Central Electric Cooperative, Inc.'s,
Complaint because the Commission has no regulatory authority over the Turtle Mountain
Band of Chippewa Indians’ Tribal Resolution permitting Otter Tail Power Company to
supply electric service to the Tribally-owned Sky Dancer Casino located dn Tribal Trust
land within the exterior boundaries of the Turtle Mountain Reservation. The Turtle

Mountain Band of Chippewa Indians has the inherent sovereignty to contract with
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whomever it will for the provisions of electric service to its lands and businesses. North
Central’s reliance on legal precedent that has been subsequently overruled provides no

support for its Complaint.

Dated this 16th day of January, 2012.

By: _/s/ Bruce Gerhardson

Bruce Gerhardson
--Associate General Counsel

Otter Tail Power Company

215 S Cascade St.

Fergus Falls, MN 56538-0496

Telephone: 218-739-8475

oy 1207 S

Paul R. Sanderson (ID# 05830)
ZUGER KIRMIS & SMITH

Attorneys for Otter Tail Power Company
P.O. Box 1695

Bismarck, ND 58502

Telephone (701) 223-2711
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RESOLUTION NUMBER TMBC598-11-11 (*Revised) ELECTED AND CERTIFIED
GOVERNING BODY OF THE TURTLE MOUNTAIN BAND OF CHIPPEWA INDIANS

WHEREAS, the Turtle Mountain Band of Chippewa Indians, hereinafter referred to as the Tribe, is an
unincorporated Band acting under a revised Constitution and By-Laws approved by the
Secretary of the Interior on June 16®, 1959 and amendments thereto approved; and

WHEREAS, Article IX (a) Section 1 of the Turtle Mountain Constitution and By-Laws empowers the Tribal
Council with the authority to represent the Band and to negotiate with Federal, State, and
Local Governments and with private persons; and

WHEREAS, Article 1X (C) Section 10 of the Turtle Mountain Band Constitution and By-Laws as amended
May 14", 1990, and approved by the Secretary of the Interior on October 25%, 1990,
empowers the Tribal Council with the authority to manage, lease, permit, or otherwise deal

~-with Tribal land, interest in lands and other assets under Tribal Jurisdiction and to purchase or -

otherwise acquire lands, or interest in lands within and outside the boundaries of the Turtle
Mountain Reservation in accordance with law, or dispose of any such lands or interest in lands
authorized by law; and

WHEREAS, Otter Tail is proposing to be the electric service provider at the Sky Dancer Casino and
anything built or residing on the casino grounds; and

WHEREAS, the start-up date for the Electric Service Agreement is June, 2012 and construction power
would generally be obtained from existing facility, with one (1) meter; and

WHEREAS, current cost savings/future cost savings, will be greater when new facility is up and running
because of rate structure; now

THEREFORE BE IT RESOLVED that the Tribe is entering into a ten (10) *year Electric Service Agreement
with Otter Tail Power Company to provide electric service to the Sky Dancer Casino and
anything built or residing on the casino grounds and is hereby authorizing the Tribal Chairman
to sign the agreement, with a starting date of June 1, 2012,

CERTIFICATION

I, the undersigned Tribal Secretary of the Turtle Mountain Band Chippewa Indians, do hereby certify that the
Tribal Council is composed of nine (8) members of whom nine (9) constituting a quorum were present at a
meeting duly called, convened and held on the 8" day of November, 2011, that the foregoing resolution was
adopted by an affirmative vote of five (5) in faver - Representatives Curtis L. Poitra, Cindy Malaterre,

Larry DeCoteau, Jeff ‘BJ’ Delorme and Zelma Peltier, three (3) absent-Representatives Mike Malaterre,
Lorne Jay and Elmer Davis, Jr.; with the Chairman not votiné)

Jolead A. Morin, Tribal Secretary 4/ [&Df 0

SIGNED INTO LAW/Dated this 23 day of A/OV Wﬁ/ , 2011
() VETOED/Dated this day of , 2011

A e

Merle(8t, Claire, Chairman

A
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

North Central Electric Cooperative, Inc.

Complainant
' vs,

Otter Tail Power Company, v
Case No. PU-11-701

N S e Nt Nt N N S’

Respondent.

BRIEF OF NORTH CENTRAL ELECTRIC COOPERATIVE, INC.
RESPONDING TO OTTER TAIL’S MOTION TO DISMISS

Nature of the Case

This case is one in a series of disputes between rural electric cooperatives and
electric public utilities following enactment of the Territorial Integrity Act in 1965. "
[Tlhe typical conflict . . . arises when a potential customer, on or near the edge of a city
served by a public utility under a franchise but within a rural area served by a rural
electric cooperative, seeks service which each of the suppliers would like to furnish. It

was to settle such controversies with a minimum of wasteful duplication and conflict that

the Territorial Integrity Act was passed." Cass County Elec. Coop. v. Wold Propetties,

Inc., 249 N.W.2d 514, 520 (N.D. 1977).

Typical cases begin with an electric public utility's application for a certificate of
public convenience and necessity under N.D.C.C. § 49-03-01.1, et. seq. (the Territorial
Integrity Act) seeking authority to extend service td a place to be served in a rural area
and a rural electric cooperative’s objection to the application. This untypical case

commenced on North Central Electric Cooperative’s (herein North Central) complaint
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under N.D.C.C. §§ 49-03-01.4 and 49-03-05 that Otter Tail Power Company (herein
Otter Tail) began construction of an extension of its public utility plant and system
without having first obtained a certificate of public convenience and necessity.

Procedural Background

On December 12, 2011, North Central filed a complaint and affidavit alleging that

Otter Tail threatens to and has begun the construction of an extension of its public utility

-plant and system to serve a customer at a place to be served not located within the
corporate limits of any municipality in Rolette County without first obtaining from the
Commission a certificate that public convenience and necessity require or will require
such construction and that construction by Otter Tail is a violation of N.D.C.C. §§ 49-03-
01 through 49-03-01.5. The customer at the place to be served is the Sky Dancer Hotel
and Casino. The complaint also alleges Otter Tail's construction interferes with North
Central’s service and system.

On December 21, 2011, the Commission found that North Central’'s complaint
stated a prima facie case.

On January 16, 2012, Oftter Tail filed an answer to North Central's complaint
admitting the allegation about construction but “...specifically denies that a certificate of
public convenience and necessity is required to supply electric service to the Turtle
Mountain Band of Chippewa Indians’ (Tribe) facility located on the Turtle Mountain
Indian Reservation....” and the Public Service Commission does not have regulatory
authority over the Tribe's determination of who will provide electric service to a Tribally
owned facility on Tribal land located on the Turtle Mountain Reservation....” Otter Tail's

answer also denied North Central's interference claim. Answer §[§] IV and XI.
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On January 16, 2012, Otter Tail filed a motion to dismiss the complaint in and a

brief in support of the motion.

Facts of the Case

The pleadings and Otter Tail's motion establish the following facts:

. North Central is a “rural electric cooperative” under N.D.C.C. § 49-03-01.5(6). North
Central is an interested electric cooperative corporation under ND.C.C. § 49-03-05.
~-Complaint, § 1. -

. Otter Tail is an “electric public utility” under N.D.C.C. 49-03-01.5(2). Complaint, g} 2;
Answer 9 il

. Oftter Tail threatens to and has begun the construction of an extension of its public
utility plant and system and of its transmission and distribution lines o serve a
cQs’comer in the SW Vi of Section 34, Township 162N, Range 71W, Rolette County,
North Dakota (the place to be served), without first obtaining from the Commission a
certificate that public convenience and necessity require or will require such
construction and service. The customer at the place to be served is the Sky Dancer
Hotel and Casino. Complaint, §[ 3; Answer ¥ IV, Martian Affidavit, { 6-9.

. The place to be served is not located within the corporate limits of any municipality.
Complaint §| 4; Answer V.

. The place to be served is located in North Central's service area. Complaint §] 5.

. The place to be served is presently served by North Central.

Complaint §] 6; Answer V.

Otter Tail admitied the central fact alleged by North Central, that Otter Tail

threatens to and has begun the construction of an extension of its public utility plant and
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system at the place to be served without first obtaining from the Commission a
certificate that public convenience and necessity require or will require such
construction. Complaint, § 3; Answer § IV. Otter Tail's denials (Answer Y] Il and V1) of
other allegations of fact are meaningless in the context of Otter Tail's motion to dismiss,
because all North Central's allegations are deemed admitted for purposes of Otter Tail's
motion to dismiss. “We construe the complaint in the light most favorable to the plaintiff,

~taking as true the well-pleaded allegations in the complaint.” Ziegelmann v. -

DaimlerChrysler Corp. 2002 N.D. 134, § 5; 649 N.W.2d 556. Otter Tail's brief (p. 3-4)

cites and quotes this same case and paragraph regarding principles applied on a
motion to dismiss.

As a result of presenting matters outside the pleadings, motion exhibits A and B,
Otter Tail’'s motion for dismissal under N.D.R.Civ.P. Rule 12(b){6) must be treated as a
motion for summary judgment under Rule 56. See N.D.R.CIv.P. Rule 12 (d); see also

Zutz v Kamrowski, 2010 ND 155, § 8, cited in Otter Tail's brief, p. 4. If there are no

genuine issues as to material facts, judgment may be entered as a matter of a law.
N.D.R.Civ.P. Rule 56(c).

Otter Tail's motion exhibits A and B appear {o show as matters of fact that the
place to be served is a Tribal owned business located on land owned by the United
States as “trust land.” Exhibit A lacks appropriate foundation and is inadmissible. Both
exhibits are inadmissible for the‘ more important reason that the facts asserted are not
material facts affecting the issues of law under North Central's complaint and Otter

Tail's answer and motion. Not material because Otter Tail lacks “standing.”
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The Territorial integrity Act

S.L. 1965, Ch. 319, codified as N.D.C.C. §§ 49-03-01 through 49-03-01.5
provides ". . . limitations on electric public utilities serving customers in designated
areas. The designated areas are those areas "beyond or outside of the corporate limits
of any municipality." N.D.C.C. § 49-03-01.1. The "electric public utilities” limited by the
1965 law are privately owned suppﬁers of electricity, such as Otter Tail. N.D.C.C. §
- 48-03-01.5.  This statute is commonly. called the Territorial - Integrity- Act. - Montana- -

Dakota Utilities Co. v. Johanneson, 153 N.W.2d 414, 418 (N.D. 1967).

The Territorial Integrity Act provides two limitations on electric public utilities, a
limitation on construction and a limitation on service. Under the Act, an electric public
utility may not construct an extension of its plant, system, transmission or distribution
lines and may not serve any customer butside the limits of any municipality without first
obtaining from the Commission an order authorizing such extension and service and a
certificate that public convenience and necessity require that permission be given to
extend such lines to serve such customer. N.D.C.C § 49-03-01.1.

Otter Tail denies that a Certificate of Public Convenience and Necessity is
required to extend its facilities to supply electric service to a ‘customer in a rural area.
Otter Tail asserts it is immune from the Commission’s jurisdiction under the Act,
immune because “the Public Service Commission does not have regulatory authority
over the Tribe's determination of who will provide electric service to a Tribally owned
facility on Tribal land located on the Turtle Mountain Reservation....” Answer 9 XL

This theory is repeated in slightly different words in Otter Tail's motion.
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Customer Preference

"Customer preference" is a factor in cases under the Territorial Integrity Act.
Before adoption of the Territorial Integrity Act, territorial disputes were usually

settled by the customer's choice. See Capital Elec. Coop., Inc. v. Public Service

Commission of State of North Dakota, 534 N.W.2d 587, 589 (N.D. 1995) and Cass

County Elec. Coop. v. Otter Tail Power Co., 93 N.W.2d 47, 50 (N.D. 1958) (". . . since it

is in the territory served by both, the customer could choose which service he wanted.").
After adoption of the Territorial Integrity Act, customer choice or preference has a
different status in cases where a customer requests an electric public utility to extend its
service into a rural area served by a rural electric cooperative.
" . . [Clustomer preference does not govern the Commission in its
decision but subjects the customer's preference for a regulated public
utility service to an inquiry and decision by the Commission on the

guestion of public convenience and necessity."

Application of Montana-Dakota Utilities Co,, 219 N.W.2d 174, 181 (N.D. 1974).

In the electric public utilities’ constitutional challenge to the Territorial Integrity
Act in 1963, they argued that the potential of customers’ preference for regulated
utilities' service in rural areas had status as a constitutional right. The Supreme Court's
answer was:

". .. the contention that the law disregards customer preference is without
merit.”

Montana-Dakota Utilities Co. v. Johanneson, 153 N.W.2d at 423.

The claimed constitutional status of customer preference was also considered in

1974 in Application of Montana-Dakota Utilities Co., 218 N.W.2d 174. In that case, the

customer took an active role as a party, claiming "a constitutional right to receive electric
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power from a regulated public utility when he so chooses." 219 NW.2d at 179. The
Court reiterated there is no such constitutional right.

In another of the early cases under the new Territorial Integrity Act, Otter Tail
argued the customer's preference to be served by it should determine that a certificate
of public convenience and necessity should be granted. The Court said:

"While under circumstances as here presented customer preference

should be considered, there are a number of other factors which also must

be considered in determining whether the application of Otter Tail for a

certificate of public convenience and necessity should be granted.”

Application of Otter Tail Power Co., 169 N.W.2d 415, 418 (N.D. 1969). The status of

customer preference was further explained in another Otter Tail case:

"While we have previously said that customer preference should be
considered, we never have held that it is controlling . . . . In rural areas,
our decisions indicate, customer preference is a minor consideration . . . .
Customer preference, therefore, invokes consideration by the Public
Service Commission, but it is not to be a controlling factor . . . . It is the
public convenience and necessity, after all, with which the Commission is
concerned, not private preference.”

Tri-County Elect. Coop., Inc. v Elkin, 224 N.W.2d 785, 792 (N.D. 1974).

The most recent Supreme Court case under the Territorial Integrity Act involving
Otter Tail reiterated and reinforced the Public Service Commission’s prominent authority
to control an electric public utility's construction of an extension of its plant and system
and the minor status of customer preference.

“[Tlhe Territorial Integrity Act implicitly gives preference to the interests of

the public in general over the preference of a particular electric customer

to have a certain supplier furnish it with electricity.”

Application of Otter Tail Power Co., 451 N.W.2d 95, 105 (N.D. 1990) (herein referred to

as “Otfter Tail 1990").
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Otter Tail's Affirmative Defense and Motion to Dismiss

Otter Tail asserts that the Turtle Mountain Band of Chippewa Indians (“the Tribe”)
has a controlling customer preference for electric service at the Sky Dancer Casino to
be furnished by Otter Tail. Otter Tail does not assert the Tribe’s preference is é
controlling factor in the Public Sewice Commission’s determination of public
convenience and necessity under the Territorial Integrity Act. Otter Tail makes a
different assertion, that the Tribe's preference immunizes Otter Tail from the Public
Service Commission’s jurisdiction under the Territorial Integrity Act.  * . . OTP
specifically denies that a certificate of public convenience and necessity is required to
supply electric service to the Tribe's facility located on Tribal Trust land on the Turtle
Mountain Reservation.” and “OTP affirmatively asserts the Public Service Commission
does not have regulatory authority over the Tribe’s determination of who will provide
electric service to a Tribally owned facility on Tribal Iand located on the Turtle Mountain

Reservation....” Answer [ IV and XI. Otter Tail cites Devils Lake Sioux Indian Tribe v.

North Dakota Public Service Commission, 896 F.Supp. 955 (D.N.D. 1995) in support of

its position. That case is referred to as Devils Lake Sioux v PSC.

Otter Tail Lacks Standing to Assert the Sovereign Immunity Defense

The sovereign immunity defense was asserted and rejected in Otter Tail 1990.

In that case, Otter Tail filed a “Notice of Intent to Extend Service” to a customer on the.
Fort Totten Indian reservation. In response, the Commission notified Otter Tail that the
Commission had jurisdiction and Otter Tail should formally apply for a certificate of
public convenience and neoessity. Otter Tail did apply for a certificate but before the

Commission acted Otter Tail extended service in defiance of the Commission’s
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jurisdiction. In its 1990 case, Ofter Tail asserted the Commission did not have
jurisdiction because assumption of jurisdiction would unlawfully interfere with the Indian
tribe’s sovereign rights of self-government. Otter Tail appealed the Commission’s
decision that it had jurisdiction. . The North Dakota Supreme Court decided that Otter
Tail did not have “standing” to defeat the PSC's authority over Otter Tail's activities.
Assuming Otter Tail had standing to assert the immunity defense, the court addressed
the immunity defense and concluded that the Commission did have jurisdiction.

“Otter Tail asserted that assumption of jurisdiction by the PSC would

unlawfully interfere with the Tribe's sovereign rights of self-government.

However, because the Tribe (which did not appear) was the proper party

to press the potential of harm to its governmental interests, we conclude

that Otter Tail had no standing to advance the Tribe's self-government
interests.

“We conclude Otter Tail could not assert the self-government interests of
the Tribe to defeat the PSC’s authority over Otter Tail’s activities.

“Even assuming that Otter Tail had standing to assert the self-government
interests of the Tribe, we nevertheless conclude that the PSC had
jurisdiction in this case.” Ofter Tail 1990, 451 N.W.2d at 97-98.

Otter Tail attempts to avoid the Otter Tail 1990 precedent that rejected the same

defense it now asserts in 2011 by arguing “...the Otter Tail (1990) opinion was

overruled by the subsequent appellate history and is no longer good law.” (Otter Tail

Brief, p.7). QOtter Tail 1990 was decided by the highest court of North Dakota and was

not appealed to the only court with appellate jurisdiction, the United States Supreme

Court. Otter Tail 1990 was the subject of collateral attack litigation in Federal District

Court, litigation incompletely described in Otter Tail's brief.

After the Otter Tail 1990 decision, the Devils Lake Sioux Tribe enacted a Tribal
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Utilities Code purporting to install a comprehensive utility regulation regime on the
reservation including the regulation of electric service areas and 4 refated actions were
commenced in federal district court. 1) Baker Electric Cooperative challenged the
Devils Lake Sioux Tribe's jurisdiction to regulate electric service on the reservation and
sought an injunction against enforcement of the Tribal Utilities Code; 2) Sheyenne
Valley Electric Cooperative commenced a separate action like Baker's because
Sheyenne had similar interests in parts of the Fort Totten Reservation; 3) the Devils
Lake Sioux Tribe sought an injunction against the PSC’s interference with the Tribe’s
choice of electric suppliers; 4) Otter Tail sought an injunction action against the PSC’s
interference with the Tribe’s choice of electric suppliers. The district court’s actions on
the several cases are unpublished but were described in a subsequent published

opinion, Devils Lake Sioux v PSC, 896 F.Supp at 956. The four district court cases

were consolidated and appealed. The 8" Circuit Court remanded “with instructions to
the district court to make detailed factual determinations and set out its analysis in

support of its legal determinations.” Baker Electric Cooperative, Inc. v Chaske, 28 F.3d

1466, 1476. (8™ Cir. 1994.) The district court did so. The final decision was “... the
Tribe may by resolution or contract determine who is to supply electrical service fo
Tribal owned businesses located upon Indian owned or trust lands, without regard to the
rate structure or other regulations of the North Dakota Public Service Commission....”
and “The promulgation and enforcement of a reservation wide utility regulation scheme,
without regard to land ownership, occupancy or use is beyond the sovereign authority of

the tribe — under the fact specific situation present here.” Devils Lake Sioux v PSC,

896 . Supp. at 961-62. That decision was not appealed by any of the several parties.

10
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In the collateral litigation in federal court, the Tribe had standing and asserted -
successfully - the sovereignty issue that Otter Tail lacked standing to assert. The name
of the litigation makes it plain; the party with standing, the Tribe, asserted its
sovereignty. The federal court litigation did not “overrule” the North Dakota Supreme
Court’s decision quoted above and repeated here, that Otter Tail lacks standing.

“Otter Tail asserted that assumption of jurisdiction by the PSC would
unlawfully interfere with the Tribe's sovereign rights of self-government.
However, because the Tribe (which did not appear) was the proper party
to press the potential of harm to its governmental interests, we conclude
that Otter Tail had no standing to advance the Tribe’s self-government
interests.

“Otter Tail could not assert the self-government interests of the Tribe to
defeat the PSC'’s authority over Otter Tail's activities.” QOtter Tail 1990,
451 N.W.2d at 97-98.

In this case, Otter Tail lacks standing to assert the Public Service Commission
lacks jurisdiction over service to the Sky Dancer Casino under sovereign immunity
concepts. Otter Tail has no sovereign immunity and it is not the Tribe’s sﬁrrogate to
assert sovereign immunity on behalf of either Otter Tail or the Tribe. Sovereign
immunity may be asserted only by the Tribe, not by Otter Tail.

Standing is a threshold issue. Otter Tail cannot pass the threshold. The Turtle
Mountain Band might assert sovereign immunity, but Otter Tail cannot assert the Tribe’s
interests to defeat the Public Service Commission’s authority over Otter Tail's activities.

Otter Tail 1990.

The Tribe is not a party to this action asserting immunity on its own behalf or on
behalf of Otter Tail. The Tribe's resolution, Ofter Tail's motion exhibit B, does not

amount to an appearance. Otter Tail 1990, 451 N.W.2d at 97. The Tribe has not

11
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asserted a power to immunize Otter Tail or to supersede the Public Service
Commission’s exercise of its jurisdiction over Otter Tail's activities.

The standing argument might appear to be a legal technicality. It is. H is an
important technicality. Parties to litigation may present their claims and defenses, not
the claims and defenses of non-parties. This fundamental principle is particularly
important in cases involving issues of Constitutional Law such as are involved in Otter
Tail's assertions of Tribal sovereignty. Whatever words are used to describe the Tribe’s
status vis-a-vis the North Dakota Public Service Commission — sovereignty, pre-
emption, exemption, limitation, immunity, privilege, self government, or any other label -
the Tribe’s special status is founded in the supremacy clause of Article Vi of the United
States Constitution, a fundamental principle infusing both North Dakota's Supreme

Court’s decision in Otter Tail 1990 and all the federal courts’ opinions in the collateral

litigation post Otter Tail 1990. The special status is the Tribe’s, not Otter Tail's. Otter

Tail has no special status under Article VI vis-a-vis the North Dakota Public Service
Commission and the Territorial Integrity Act. Another principle is involved. Courts (and
agencies) abstain from addressing constitutional questions that are unnecessary to be
addressed. The two principles coalesce in a single expression: A litigant may assert

only its own constitutional rights. See Bismarck v Materi, 177 N.W. 2d. 530, 545 (N.D.

1970). See also N.D.C.C. 28-32-46(2); if Otter Tail were to appeal an adverse decision
of the Commission, Otter Tail could assert only “its” constitutional rights.

Otter Tail cannot pass the standing threshold. Absent the Tribe’s intervention in
this proceeding to assert the Commission lacks jurisdiction over the Tribe's preference

for electric service from Otter Tail - despite issues of public convenience and necessity

12
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and despite Otter Tail's interference with North Central’s service - Otter Tail's motion to
dismiss should be denied.

Summary Judgment Should Be Entered Against Otter Tail

Otter Tail's motion to dismiss under N.D.R. Civ. Proc. Rule 12(b) must be treated
as a motion for summary judgment under Rule 56 as a result of Otter Tail's presenting
materials outside the pieadings, Rule 12 (d). Under Rule 56(c), “The judgment sought
shall be rendered if the pleadings, the discovery and disclosure materials on file, and
any affidavits show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. Summary judgment, when
appropriate, may be entered against the moving party.”

Otter Tail's only brasis for its affirmative defense and motion to dismiss is a theory
of sovereign immunity, a theory that Otter Tail lacks standing to assert under Otter Tail
1990. Under the Territorial Integrity Act, all the precedents. and particularly Otter Tail
1990, the moving party is not entitled to judgme_nt as a matter of law to dismiss the
complaint.

Otter Tail admitted the central fact alleged by North Central, that Otter Tail
threatens to and has begun the construction of an extension of its public utility plant and
system at the place fo be served without first obtaining from the Commission a
certificate .that public convenience and necessity require or Will require such
construction. Complaint, § 3; Answer 9] IV. That admission shows there is no genuine
issue as to the central material fact. Because material facts are undisputed, it is

appropriate for summary judgment to be entered against Otter Tail under Rule 56(c).

See Spier v. Power Concrete, 304 N.W.2d 68, 72 (N.D. 1981).

13
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If The Tribe Were To Intervene The Case Cannot Be Resolved Under Rule 56

If the Tribe were to intervene, there would be material issues of fact. The Tribe
and Otter Tail would need to successfully perform “the fact specific tap dance that is

required whenever Tribal sovereignty issues are raised.” Devils Lake Sioux v PSC, 896

F.Supp at 960. The Tribe’s sovereign power to contract with whomever it will for the
provision of electric service to its lands and businesses “may be an illusory power as
ahy supplier must cross non-reservation areas to get power to the reservation, and must
therefore be under North Dakota Public Service Commission jurisdiction until either the

reservation boundary or the actual facility is reached.” Devils Lake Sioux v PSC, 896

F.Supp. at 957.

North Central's Complaint and affidavit to establish a prima facie case include
information that OTP’s construction crossed North Dakota’s Highway 5. North Dakota’s
»highway right of way must be under North Dakota Public Service Commission
jurisdiction over OTP's construction. See Martian affidavit § 9, and exhibit A attached to
this brief. OTP’s construction to get power to the Sky Dancer Casino would be material
facts if the Tribe were to intervene.

If the Tribe were to intervene, the particular business of the Sky Dancer Casino
would be a material issue of fact affecting the Tribe’s assertion of sovereign immunity to
contract with whomever it will for the provision of electric service to this particular
location and business. Under the Gaming Compact between the Tribe‘and the State of
North Dakota, the sovereign immunity issue is addressed, including the State’s retention

of its jurisdiction. See exhibit B attached to this brief, § 17.2.
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(As noted above, in Otter Tail 1990 the North Dakota Supreme Court assumed
Otter Tail had standing to assert the immunity defense, addressed the immunity
defense and concluded that the Commission did have jurisdiction. If it were to be
assumed in this case that Otter Tail has standing to assert the immunity defense, the
case cannot be resolved under Rule 56 because of these material issues, “the fact
specific tap dance that is required whenever Tribal sovereignty issues are raised."’

Devils Lake Sioux v PSC,896 F.Supp at 960.)

CONCLUSION

Under precedents of the Commission and of the North Dakota Supreme Court,
the Public Service Commission does not take a narrow view of its jurisdiction under the

Territorial Integrity Act. See Capital Elect. Coop.v. Montana-Dakota Utilities Co., PSC

Case No. PU-05-551, Order | 10, affirmed at Capital Elec. Coop. v. City of Bismarck,

2007 N.D. 128, 736 N.W.2d 788. Under the Territorial Integrity Act, the Commission
has jurisdiction and authority over Otter Tail's activities alleged in North Central's
complaint and admitted in Otter Tail's answer.,

Under Otter Tail's ’admission (Answer q[ IV), Otter Tail's construction of an
exténsion of its public utility plant and system to serve the Sky Dancer Hotel and Casino
without first obtaining from the Commission an order authorizing such extension and
service and a certificate that public convenience and necessity require that permission
be given to extend such lines to serve such customer is a violation of North Dakota
Century Code Section 48-03-01.1.

Otter Tail lacks standing to assert the Public Service Commission lacks

jurisdiction over service to the Sky Dancer Casino under sovereign immunity concepts.

15
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Otter Tail has no sovereign immunity and it is not the Tribe's surrogate to assert
sovereign immunity on behalf of either Otter Tail or the Tribe. Sovereign immunity may
be asserted only by the Tribe, not by Otter Tail. Otter Tail has no standing to assert the
Tribe's sovereignty to defeat the PSC’s authority over Otter Taii’s' activities. Otter Tall
1990, 451 N.W.2d at 98. If the Tribe were to intervene, the case cannot be resolved
under Otter Tail's motion.

The Commission should assert and exercise its jurisdiction over Ofter Tail's

activities under the Territorial Integrity Act and all the precedents from Montana-Dakota

v. Johanneson in 1967 through Capital v. Bismarck in 2007, and particularly Otter Tail

1990.

The Commission should deny Otter Tail's motion to dismiss and enter its order
under N.D.C.C. §§ 49-03-01.4 and 49-03-05 and N.D.R.Civ.P. Rule 56 restraining Otter
Tail from serving the Sky Dancer Casino in Rolette County and enjoining it to dismantle
its extension of its electric public utility plant and system that it constructed without first
obtaining an order from the Commission authorizing such extension and service.

o
Dated this ¥ ‘Q”‘day of February, 2012.

PRINGLE & HERIGSTAD, P.C.

Debra L. Hoffarth

Attorneys for North Cefitral Electric Cooperative, Inc.
P.O. Box 1000

Minot, ND 58702

701-852-0381
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BEFORE THE PUBLIC SERVICE COMMISSION OF N’OHE Ol
APR 24 2012

North Central Electric Cooperative, Inc. )
) PUBLIC SERVI CE C
Complainant ) PREHEARING CONFEREN OMMISSION
Vs. ) SUMMARY AND STIPULATION S
)
Otter Tail Power Company ) Case No. PU-11-701
) OAH File No. 20120087
Respondent. )

..............................................................................

A prehearing conference regarding the above titled administrative matter was held on
April 23, 2012, attended by the procedural hearing officer, ALJ Hoberg, counsel for the parties,
Ms. Hoffarth, Mr. Sanderson, and Mr. Gerhardson, counsel for the Public Service Commission
("Commission"), Mr. Gruman, and two other Otter Tail employees who did not materially
participate. No one appeared representing the Turtle Mountain Band of Chippewa Indians (the
"Tribe" or "Tribal").

“After the hearing officer summarized the status of the case, the parties agreed to the
following stipulations:

I. Sky Dancer Casino is a Tribal owned facility.

2. Sky Dancer Casino is located on Tribal trust property.

3. The Tribe passed a resolution on November 23, 2011, stating that the Tribe wants
Otter Tail Power Company to provide electric service to the Sky Dancer Casino
facility.

4. The Tribe has a long-standing tribal utility code.

5. The Tribe filed a letter with the Commission through its tribal chairman on
February 15, 2012, stating that the Tribe is aware of this proceeding and the Tribe
"confirms that it is exercising its inherent sovereignty to determine which utility
will provide electric service to Sky Dancer Casino pursuant to the legal precedent
set forth in Devils Lake Sioux Tribe v, North Dakota Public Service Comm'n, 896
F.Supp. 955 (D.N.D. 1995)."

The parties agreed that the above facts are true but reserve the right to argue the

relevancy of any of the stipulated facts in oral argument.

15 PU-11-704 Filed: 4/24/2012  Pages:3

Prehearing Conference Summary and Stipulations

Allen Hoberg, ALJ - Office of Administrative Hearings
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The parties agreed that unless a request for an evidentiary hearing is specifically made,
the hearing scheduled for May 7, 2012, will be held only for the purpose of oral argument on a
motion to dismiss and argument for summary disposition of the Complaint. If a request for an
evidentiary hearing is made, and an evidentiary hearing is held on May 7, 2012, or otherwise,
only parties, including any interveners, will be allowed to present evidence. If no request for an
evidentiary hearing is made, only parties, including any interveners, will be allowed to make oral
argument at the hearing on May 7, 2012. A request for an evidentiary hearing must be made
prior to 5:00 p.m. on May 4, 2012,

The parties agreed that they are likely to waive the 45 day notice requirement of
N.D.C.C. section 28-32-21 and N.D. Admin. Code section 69-02-02-02(5), and they will shortly
be filing such a wavier with the Commission.

The parties agreed that the Commission's statement of the issues made by Commission
Counsel at the prehearing conference are the issues for this matter. Commission counsel will
notice the hearing and the issues for the hearing shortly and counsel agreed to state prior to the
hearing if they object to the Commission's statement of the issues.

The parties acknowledged that the Tribe may file a petition to intervene. If the Tribe
does file a petition to intervene, the parties agreed that if any party has an objection to the Tribe's
intervention, the party will file the objection as soon as possible to expedite a ruling on the
petition so that the May 7, 2012, hearing may be held as scheduled. Any petition to intervene
must be filed at least 10 days prior to the hearing. SeegN.D. Admin. Code section 69-02-02-05.

Dated at Bismarck, North Dakota, this 6;)3— day of April, 2012.

State of North Dakota
Public Service Commission

N =4

Allen & f‘foberg S

Administrative Law Judge
Procedural Hearing Officer
Office of Administrative Hearings
2911 North 14" Street - Suite 303
Bismarck, North Dakota 58503
Telephone: (701) 328-3200
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

%
Nofrth Central Electric Cooperative, Inc. ,% E C E EV E Q)
! RDER GRANTING

Complainant, ) INTERVENTION
vs. %&Y 04 2012
Otter Tail Power Company, PUBLIC @R\j ICE COMMISSIBNNo. PU-11-701
OAH File No. 20120087

Respondent. )

The petitioner to intervene in this matter is the Turtle Mountain Band of Chippewa
Indians (the "Tribe"). On May 1, 2012, the Tribe filed its petition to intervene. The Tribe seeks
to intervene in this matter by making a special appearance to object to the jurisdiction of the
Commission to determine which utility will provide electric service to the Sky Dancer Casino.
The Tr.ibe states it has a legal interest which may be substantially affected by this proceeding.
The Tribe states its position is in opposition to the relief sought by North Central in its
Complaint. The Tribe states its petition is only to contest jurisdiction and should not be
construed as voluntary general appearance under N.D.R. Civ. P. 4(b)(4).

North Central filed an objection to both the Tribe's May | petition and the initial petition
filed by the Tribe on April 26, 2012, which the hearing officer determined was void. The
petitidns‘ contents were virtually identical. North Central states in its initial objection that the
Tribe's participation 1s not necessary 'bécause customer preference is only one of many factors
that the Commission will consider in determining the merits of this matter. In its later objection
North Central appears to state that customer preference is not a factor in determining the merits
of this matter. North Cen_tml also appears to state that the issues will be unduly broadened if the
Tribe intervenes.

31 PU-11-701 Filed: 5/4/2012 Pages: 4
Order Granting Intervention

Allen Hoberg, AlJ - Office of Adminisirative Hearings
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Otter Tail does not object to the Tribe's int¢wenti011.

On February 15, 2012, the Tribe filed a letter with the Commission stating that the Tribe
is aware of this proceeding and the Tribe "confirms that it is exercising its inherent sovereignty
to determine which utility will provide electric service to Sky Dancer Casino pursuant to the
legal precedent set forth in .... 896 F. Supp 955..." That letter was part of the stipulations
agreed upon by the parties at prehearing conference.

The Complaint and Answer in this matter, and the subsequently filed briefs, show that
this matter is about the Commission's jurisdiction to determine which utility will provide electric
service to Sky Dancer Casino, i.e., the regulatory authority of the Commission vis-¢-vis Otter
Tail and North Central as it concerns Otter Tail's actions pursuant to the Tribe's resolution that
Otter Tail will provide electric service to Sky Dancer Casino, and what is the result if the
Commission does or does not have jurisdiction in this matter through its regulatory authority.

Under N.D. Admin. Code section 69-02-02-05, the Tribe has a legal interest that may be
substantially affected by the proceeding. North Central apparently agrees that customer
preference is or might be one of the factors that the Commission will consider in determining the
merits of this matter. The issue of jurisdiction over the Tribe is there either directly or indirectly
because of the facts not in dispute, including the stipulations. The Tribe's petition will not be
unduly broadening the issues. This matter is now about arguing facts which are not in dispute.
Thus, the Tribe should be allowed to participate as an intervener in the May 7, 2012, hearing,
which will restrict the Tribe, North Central, and Otter Tail to argument on the motion to dismiss
and argument for summary disposition.

The Tribe's petition to intervene is granted.
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It appears from the Wallwork case that a party may make other than a general appearance

(a special appearance) just to object to the jurisdiction of the court (the tribunal, i.e., the

Commission). See 398 N.W. 2d 127, 129. It appears that is what the Tribe has done in this

‘matter; it has made a special appearance. However, as noted in North Central's objections, North

Central's complaint is against Otter Tail, not against the Tribe. Otter Tail and North Central, and
perhaps indirectly the Tribe, will be bound by the Commission's decision regarding the motion to
dismiss and any summary disposition of this matter, 2: other final disposition.

Dated at Bismarck, North Dakota, this day of May, 2012.

State of North Dakota
Public Service Commission

o7/ N

len C~Hoberg Q"‘*’

Administrative Law Judge
Procedural Hearing Officer
Office of Administrative Hearings
2911 North 14™ Street — Suite 303
Bismarck, North Dakota 58503
Telephone: (701) 328-3200
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

North Central Electric Cooperative, Inc., )
) CERTIFICATE
Complainant, ) OF SERVICE
Vs, )
)
Otter Tail Power Company, ) Case No. PU-11-701
) OAH File No. 20120087
Respondent. )

............................................................................

The undersigned certifies that true and correct copies of the ORDER GRANTING

LV .. ,
INTERVENTION were mailed, regular mail, on the.? =~ day of May, 2012, to:

Debra L. Hoffarth Paul Sanderson

Pringle & Herigstad Zuger Kirmis & Smith

PO Box 1000 PO Box 1695

Minot, ND 58702-1000 Bismarck, ND 358302-1695
Bruce Gerhardson Tracy Vigness Kolb

Otter Tail Power Company Zuger Kirmis & Smith

215 South Cascade Street PO Box 1695

Fergus Falls, MN 56538-0496 Bismarck, ND 58502-1695

and that a true and correct copy of the above document was mailed, inside mail, at the State

Capitol on the {?ﬁ“/aay of May, 2012, to:
Mark Gruman
Public Service Commission
State Capitol
600 East Boulevard Avenue
Bismarck, NI 58505

OFFICE OF ADMINISTRATIVE HEARINGS
Allen C. Hoberg, Administrative Law Judge

/&MW A@*w‘m

‘e

Frances Zuther /
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

North Central Electric Cooperative, inc,

Complainant,
Case No, PU11-701

%3 OAH File No. 20120087

Otter Tail Power Company,
Respondent,
and

Turtle Mountain Band of Chippewa Indians,

et St S S e Nt Soyae” St g™ S g gt St St N

intervenor,

STIPULATION
COMES NOW the Complainant North Ceniral Electric Cooperative, Inc.,
by and through its attorney, Debra L. Hoffarth, of Pringle & Merigstad, PC, Minot,
North Dakota, Respondent Otter Tail Power Company, by and through its
attorney, Paul Sanderson, Bismarck, Nér‘m Dakota hereby agree and stipulate o
the following stipulations and exhibits in addition o those as part of the

Prehearing Stipulations dated April 23, 2012:

1. December 12, 2011 Affidavit of Wayne Martian (Docket #1), with the
exception of Paragraph 10 to the extent that it calls for a legal conclusion;

2. Request to Locate (Docket #1 - Exhibit 1 to Wayne Martian's Affidavit);

3. Photographs of Otter Tail Staking (Docket #1 - Exhibit 2 to Wayne
Martian’s Affidavit),

4. Photographs of Otter Tail Construction (Docket #1 - Exhibit 3 to Wayne
Martian's Affidavit),
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5. Grant of Easement for Right of Way to NDDOT from BIA (Docket # 7 -
Exhibit A to North Central Electric Cooperative, Inc. Responding to Otter
Tail's Motion to Dismiss);

8. Right of Way Plat for NDDOT (Docket #7 — Exhibit A1 to North Centrat
Electric Cooperative, Inc. Responding to Otter Tail's Motion to Dismiss);

7. Amended Gaming Compact Between the Turtle Mountain Band of
Chippewa Indians and the State of North Dakota (Docket #7 - Exhibit B to
North Central Electric Cooperative, Inc. Responding to Otter Tail's Motion
to Dismmiss),

8. October 29, 1975 Underground Easements to North Central Electric
Cooperative, Inc. from Turtle Mountain Tribe (Attached hereto as Exhibit
0 ‘

9. Map Showing State Highway 5 Running Adjacent to Casino (Attached
hereto as Exhibit 2); and

10.Otter Tail Power Company's Distribution Lines Cross North Dakota
Highway 5 and North Central's Distribution line and Central Power Electric
Cooperative Inc.'s Transmission Lines, from which North Central
purchases its electricity,
The parties agree that the above facts are true bul reserve the right to

argue the relevancy of any of the stipulated facts in oral argument.

<]
Dated this fﬁi day of May, 2012. Dated this 4 = day of May, 2012.
PRINGLE & HERIGSTAD, PC ZUGER KIRMIS & SMITH
Debral. H Jats Paul R. Sanderson #056830

Attorneys for North Cen actric Cooperative, Inc. Aftorneys for Otter Tail Power Company

2525 Elk Drive, PO Box 1000 PO Box 1685
Minot ND 58702-1000 Bismarck ND 58502
{701) 838-8752 (701) 223-2711

2
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THIS STIPULATION IS HEREBY APPROVED:

Dated this day of May, 2012.

State of North Dakota
Public Service Cormmission

Allen C. Hoberg

Administrative Law Judge
Procedural Hearing Officer

Office of Administrative Hearings
2911 North 14™ Street - Suite 303
Bismarck, ND 58503

(701) 328-3200
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EBOROOND  SASEENT

m%f ALL Uil BY THIAZ PRESINTS, TKAT the undarsignsd

: f%: T or We) Z 7
(ne,ss.gnate wha*bher sgngie, mdow, widower, husband and wifa, or corporation)

of the post offive address of
in consideration of their mutual covensnts and ror other va.lnable consideration,
the recelpt wheoreof is hereby acknowledged, do bereby grant unto NORTH CHHTRAL
ZLECTRIC COOPERATIVE, TMC., whome post off‘ice acdress 1z Bottluoeau, North DNokota
and to 1% successors or assimn, the,ri t o enter upen the lands of the wuder-
gigned, sibuabed in the County of A"'p s Stake of Horth Dakota, mnd
move particularly described as follows:

A 7, , See._ T 5 T, o Rge._ 7/
S£4 ' , Sec.__ T Tap. 42 Ree. 27
.’V’ﬁ: —“w‘ﬁj‘;/ s Bac. FY T, SRS Bee. T/

and to plave, construct, operats, vepalr, maintain, relocate, and replace a

L5 R line on said above degoribed lands and in

or upon, ebc., topether with the right to sxcavate and refill $renches for the
location ¢f the said underground rural distribubion line and the further right

to remove Lrees, bushes, undergrowth and other obsbtruchions interfering with

the locgtion, construckion, and maintenance of sald underground elsctric disbrita-
tion line end the Cooperative 1s herewith further afforded the right and privilege
to construct, place, and locate surface cable markers along the route of the said

underground distribution line as regquired, along with the right to repsiv and
maintain same.

The undergigned covepnant thad _ sheygoe the owers of the above
deseribad lands and dhat the sald lands &re free and clear of oncumbrances and
liens of whalsowver charactoer except thoss held by the follewing personst

angd exceph baxes and sssesusments net yet due.

IN WITRESS WHIREOF, the undersigned hage sob kg band and seal
this gt ¥ 74 day of /ﬁ»ﬁe%m/ s 19737

DEr . RS

ACKROWLEDMMENT FOR INDIVIDUALS

STATE OF RORTH DAROTA

County of ﬁ&@ st

»:ha f,_egg‘ deacribed in and who erecuted the within and foregoing instru-

megd and ackuonlaedged to ma thas he sxecuted the geme.
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UVBOROUND ASTAUNT |

BHOW ALL HRM BY THIST PRESINTS, THAT the undersigned
L ‘ 5 ; I or Wa)
; L y 2 A s P ITY)
Designate whether sing; N wmow, mdo 6T hugband and wife, or corporgtion)

of the post office address of N2

in congideration of ihaly mutupl covenants and for other val\:able congideraiion,
the receipt whereof is bersby acknowledged, do hereby grant unto KORTH CENT.I4L
FLECTRIC COOPZRATIVE, IHC., whose post office adivess iz Bottiuean, MNorth Dukota
and o 143 successors or assima, ths,righ to snter upon the lands of the uader-

signed, situated in the Geunty of /5, 227 , Sbate of North Dekeba, and
more particularly described as folldws:

e |, Sec. 2 £ Tup.__JLB  Bge._ I/
(;ﬁj , Sec._Z4  Twp. LD Bge. T/

NE Swj/} O Yp.__LES  Fee._ 77

and ‘co place, constract, operate, repair, maintain, relocste, and veplace 2 _
Lo A line on said above described lands and in

or upcn, ete,, together with the right to excavate and refill trenches for the
location of the sald underground rural distribubion line apd the further right

to remove trees, bushes, widergrowth and other obsbruchkions interfering with

the locabion, construchion, and maintenance of said undorground electric distribu-
tion line and the Coopsrative is herewith further afforded the right and privilege
to conabruct, placs, and locate surface cable markeres along vz route of the sald

underground distribution line as required, along with the right to ropalr and
mainbain same.

The wadersigned covenunt_ _ that__ 7hevare the owiexs  of {he sbove
deworibed lunds and that Uhe s43.4 lands are frce and clear of epcumbrances and
liens of whabsocver character except those held by the folluwing personst

and excert taxze it assessnents not yet due.
IN WITHESS WAIREOF, tho underaigned hage gseb_sess hand__ . and seal
thia 2974 day of L0 letlon , 1978 v
WITH 6 . }\5_ %yﬁ@gmﬁ/‘
(e 2 (Picin.

s irr——————

ACKNOWLEDGMENT FOR THDIVIDUALS

STATE COF NURTE DAXOTA

County of m : M <.
On %hig 2 day of M@é&if P ?9%& before ne, a

Hotary Pu‘n)_w, appeared

who i described in and who executed the within and foregoing ingtru~
ment and asknowledgod 1o we that exscuted the same.
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| STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

North Central Electric Cooperative, Incorporated Case No. PU-11-701
Complainant

V.

Otter Tail Power Company
Respondent

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
June 14, 2012
Appearances
Commissioners Tony Clark, Kevin Cramer and Brian P. Kalk.

Debra L. Hoffarth, Attorney at Law, P.O. Box 1000, Minot, ND, 58702, on behalf
of Complainant North Central Electric Cooperative, Inc.

Bruce Gerhardson, Associate General Counsel, Otter Tail Power Company, 215
S. Cascade St., Fergus Falls, MN, 56538, and Paul R. Sanderson, P.O. Box 1695,
Bismarck, ND 58501, on behalf of Respondent Otter Tail Power Company.

Rjay J. Brunkow, Attorney at Law, P.O. Box 900, Belcourt, ND 58316, and Tracy
Vigness Kolb, P.O. Box 1695, Bismarck, ND 58501, on behalf of Intervenor Turtle
Mountain Band of Chippewa Indians.

Mark Gruman, North Dakota Public Service Commission Counsel, State Capitol,
600 E Boulevard Ave., Bismarck, North Dakota 58505, on behalf of the Public Service
Commission.

Allen C. Hoberg, Administrative Law Judge, Office of Administrative Hearings,
2911 North 14" Street, Bismarck, ND 58503, as Procedural Hearing Officer.

Preliminary Statement

On December 12, 2011 North Central Electric Cooperative, Inc. (North Central)
filed a Complaint and Affidavit in Support of Complaint (Formal Complaint) with the
North Dakota Public Service Commission (Commission), alleging that the Otter Tail
Power Company (Otter Tail) had engaged in the construction of an extension of its
public utility plant and system and of its transmission and distribution lines (activities)
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into their (North Central’s) service territory without first obtaining from the Commission a
certificate of public convenience and necessity (CPC&N), as required under North
Dakota Century Code Chapter 49-03 (Territorial Integrity Act). Specifically, North
Central alleged that Otter Tail had begun construction on the extension of their public
utility plant and system to provide electric service to the Turtle Mountain Band of
Chippewa Indians (Tribe). North Central requested that the Commission make its order

restraining, enjoining and requiring Otter Tail to cease and desist from such activities.

On December 21, 2011 the Commission found that the Formal Complaint stated
a prima facie case.

On January 16, 2012 Otter Tail filed an Answer with the Commission, admitting
to such activities but denying that a CPC&N was required from the Commission before
their initiation, citing Devils Lake Sioux Indian Tribe v. North Dakofa Public Service
Comm’n, 896 F.Supp. 955 (D.N.D. 1995) and its premise that the Commission is
without regulatory authority over Tribal property located on the reservation.
Contemporaneous with their Answer, Otter Tail filed a Notice of Motion and Motion to
Dismiss the Formal Complaint.

On April 23, 2012 Administrative Law Judge Alan Hoberg (Judge Hoberg) held a
Prehearing Conference, issuing a “Prehearing Conference Summary and Stipulations”
setting forth a scheduling order and stipulations. Judge Hoberg also ordered that the
Hearing (later set for May 7, 2012) was to be held only for the purpose of oral argument
on Otter Tail's motion to dismiss and North Central’s motion for summary disposition of
their Formal Complaint. Various stipulations to fact were agreed upon by North Central
and Otter Tail.

On April 25, 2012 Chairman Merle St. Claire, on behalf of the Turtle Mountain
Band of Chippewa Indians, served a Petition to Intervene for Special Appearance to
Obiject to Jurisdiction.

On April 27, 2012, Rjay Brunkow, Tribal Attorney filed a Notice of Appearance of
Counsel for the Turtle Mountain Bank of Chippewa Indians.

On May 3, 2012, Judge Hoberg granted the Turtle Mountain Band of Chippewa
Indians Intervention.

On May 4, 2012, Rjay Brunkow moved for Admission Pro Hoc Vice. Judge
Hoberg granted this motion on May 7, 2012.

On May 4, 2012 the parties filed, and on May 7, 2012, Judge Hoberg approved a
Stipulation between North Central and Otter Tail, setting forth additional factual
stipulations and exhibits as evidence. '

Case No. PU-11-701
Findings of Fact, Conclusions of Law and Order
Page 2 68



On May 7, 2012 North Central, Otter Tail, and the Tribe presented oral
arguments on the Motion to Dismiss and for Summary Disposition of the Formal
Compilaint. :

Having allowed all interested persons an opportunity to be heard and having
heard, reviewed and considered this matter, the Commission makes its:

Findings of Fact

1.~ On December 9, 2011 Otter Tail began construction of an extension of its public
utility plant and system and of its transmission and disfribution lines for electrical service
on the Sky Dancer campus. Through these efforts Otter Tail will be required to bore
under Highway 5 and cross over two of North Central’s main three phase underground
feeders (distribution lines), one which serves the Sky Dancer campus with an overhead
distribution line. Otter Tail will also be required to cross under one of Central Power
Electric Cooperative, Inc.’s transmission line (which provides electrical service to North
Central's facilities).

2. Highway 5 runs adjacent to the Sky Dancer Casino property. The North Dakota
Department of Transportation has a Grant of Easement for Right of Way from the
Bureau of Indian Affairs for North Dakota Highway 5.

3.  The Sky Dancer Casino is a tribal owned facility.

4. The Sky Dancer Casino is located on tribal trust property on the Turtle Mountain
Reservation.

5. The Tribe is a federally recognized Indian tribe.
6. The Tribe has a long-standing tribal utility code.

7. The Tribe passed a resolution on November 23, 2011, determining that Otter Tail
shall provide electric service to the Sky Dancer Casino. '

8. The Sky Dancer Casino is located in North Central’s service area.

9. North Central has provided electric service to Sky Dancer at the place to be served
since December 2, 1998. Service is provided to separate hotel and casino buildings
and other facilities on the Sky Dancer campus. North Central was requested to and has
provided electric service for the construction of a new casino building and security
lighting on the campus since the fall of 2011. North Central serves a total of 7
separately metered service entrances on the Sky Dancer campus. The construction is
serviced by a separate meter.
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10. Otter Tail's nearest pre-existing facility to the Sky Dancer campus is a transmission
line approximately 1000 feet away. Otter Tail's nearest retail consumer is
approximately 3 miles distant from the Sky Dancer campus.

11. Otter Tail's distribution lines cross North Dakota Highway 5, North Centrals
distribution line and Central Power Electric Cooperative Inc.’s transmission lines (from
which North Central purchases its electricity).

12.  There is an Amended Gaming Compact between the Tribe and the State of North
Dakota, wherein the State of North Dakota retains its jurisdiction.

13. North Central has October 29, 1975 Underground Easements from the Tribe.

14.  Otter Tail submits their motion for dismissal pursuant to North Dakota Rule of
Civil Procedure 12(b)(vi) and Devils Lake Sioux Indian Tribe v. North Dakota Public
Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995). Otter Tail's motion to dismiss under
North Dakota Rules of Civil Procedure Rule 12(b) must be treated as a motion to
dismiss under North Dakota Rules of Civil Procedure 56 as a result of additional
evidence presented outside of the pleadings and not excluded by the Court, pursuant to
North Dakota Rule of Civil Procedure 12(d). Otter Tail's motion “shall be rendered if the
pleadings, the discovery and disclosure materials on file, and any affidavits show that
there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” I/d. North Central's motion for summary disposition is
subject to the same standard.

15.  Oftter Tail, as the movant for summary judgment, bears the burden to prove that
there is no genuine issue of material fact and North Central, as the party opposing the
motion, will be given all favorable inferences which may reasonably be drawn from the
evidence. WoOIff v. Light 156 N.W.2d 175 (N.D. 1968). North Central's motion for
summary disposition is subject to the same standard.

16.  "An electric public utility may not begin construction or operation of a public utility
plant or system, or of an extension of a plant or system, without first obtaining from the
commission a certificate that public convenience and necessity require or will require
the construction and operation. ... If any electric public utility is constructing or
extending its line, plant or system, unreasonably interferes with or is about to interfere
unreasonably with the service or system of any other electric public utility, or any
electric cooperative corporation, the commission, on complaint of the electric public
utility or the electric cooperative corporation claiming to be injuriously affected, after
notice and hearing as provided in this title, may order enforcement of this section with
respect to the offending electric public utility and prescribe just and reasonable terms
and conditions”. N.D.C.C. § 49-03-01(01).

17.  Pre-emption is a “principle (derived from the Supremacy Clause [of the United
States Constitution] that a federal law can supersede or supplant any inconsistent state
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law or regulation.” Black’s Law Dictionary 1197 (Bryan A. Garner ed., 7" ed, West
- 1999). :

18.  The issue of whether the Territorial Integrity Act is pre-empted, under these
circumstances, is dispositive regarding both parties’ respective motions.

19.  The Territorial Integrity Act can be pre-empted in either of two general ways.
Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248 (1984). First, if “Congress evidences
an intent to occupy a given field, any state law falling within that field is pre-empted.” /d.
Second, “filf Congress has not entirely displaced state regulation over the matter in
question, state law is still pre-empted to the extent it actually conflicts with federal law,
that is, when it is impossible to comply with both state and federal law ... or where the
state law stands as an obstacle to the accomplishment of the full purposes and
objectives of Congress ... .” /d.

20. North Central asserts that the North Dakota Supreme Court decision of
Application of Ofter Tail Power Co., 451 N.W.2d 95 (N.D. 1990) is mandatory authority
concerning the pre-emption issue. Otter Tail disagrees, advocating that a Federal
District Court decision issued approximately five years later, Devils Lake Sioux Indian
Tribe v. North Dakota Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995), is proper
precedent. Although both matters reviewed their pre-emption analysis utilizing Brendale

' v. Confederated Tribes & Bands of Yakima Indian Nation, 492 U.S. 408 (1989) and
Montana v. United States, 450 U.S. 544 (1981) as their primary, guiding precedent, their
ultimate conclusions diverge as to whether the Commission possesses jurisdiction over
a Tribal business located on Tribal land.

21.  “The Rooker-Feldman doctrine prevents the lower federal courts from exercising
jurisdiction over cases brought by state-court losers challenging state-court judgments
rendered before the district court proceedings commenced.” Lance v. Dennis, 546 U.S.
459, 460 (2006). Rooker-Feldman “includes three requirements: (1) The party against
whom the doctrine is invoked must have actually been a party to the prior state-court
judgment or have been in privity with such a party; (2) the claim raised in the federal suit
must have been actually raised or inextricably intertwined with the state-court judgment;
and (3) the federal claim must not be parallel to the state-court claim (i.e. both the State
and Federal action cannot run simultaneously).” Oftter Tail was a party in the
Application of Otter Tail Power Co., 451 N.W.2d 95 (N.D. 1990) and Devils Lake Sioux
Indian Tribe v. North Dakota Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995).
Both suits concerned the federal pre-emption of the Territorial Integrity Act, and neither
of the decisions at issue ran simultaneously. Because the three requirements have
been met, Application of Otter Tail Power Co., 451 N.W.2d 95 (N.D. 1990) would
normally be deemed mandatory authority and Devils Lake Sioux Indian Tribe v. North
Dakota Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995) would constitute as
only persuasive. However, Verizon Maryland, Inc. v. Public Service Com’n of Maryland,
535 U.S. 635, 644, n.3 (2002) determined that Rooker-Feldman “has no application fo
judicial review of executive action, including determinations made by a state
administrative agency.” Therefore, Devils Lake Sioux Indian Tribe v. North Dakota
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Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995) is the proper, mandatory
precedent applicable to this proceeding. Nevertheless, because Application of Otter
Tail Power Co., 451 NW.2d 95 (N.D. 1990) is an excellent medium for the
Commission’s analysis of the issues before it, its central findings shall be reiterated
below.

22.  In Application of Otter Tail Power Co., 451 N.W.2d 95 (N.D. 1990), Otter Tail
requested a CPC&N to extend its electric service to a manufacturing building of Dakota
Tribal Industries (DTI), a business wholly owned by the Devils Lake Sioux Tribe (Devils
Lake Sioux) and whose manufacturing building was located on Devils Lake Sioux land.
Id. at 96. Baker Electric Cooperative, Inc., whose service territory not only included DTl
but who was currently supplying power to the manufacturing building in question,
objected. Id. Before a determination was made by the Commission concerning the
CPC&N, Otter Tail began providing power to the manufacturing building. /d. at 97. The
Commission initiated contempt proceedings against Otter Tail, which were stayed
pursuant to a successful petition by Otter Tail for a writ of prohibition. Id. After further
Court proceedings, the Commission ultimately was allowed to rule upon the CPC&N,
finding in favor of Baker. /d. On appeal, the North Dakota Supreme Court reviewed
whether the North Dakota Territorial Act was federally pre-empted. /d.

23.  In its consideration of the claims before it, the North Dakota Supreme Court cited
Brendale v. Confederated Tribes & Bands of Yakima Indian Nation, 492 U.S. 408 (1989)
and, by extension, Brendale’s interpretation of Montana v. United Stafes, 450 U.S. 544
(1981), as mandatory authority. /d. “In Brendale the [United States Supreme] Court
considered whether the Yakima Indian Nation or the county of Yakima in Washington
had the authority to zone lands owned in fee by nonmembers of the tribe located within
the boundaries of the Yakima Reservation.” Id. at 99. In Montana, “the Court held that
the Crow Tribe had no authority to regulate non-Indian hunting and fishing on fee land
within the reservation.” Id.

24.  In Brendale “Justice White, joined by three other justices (White), began ... [their
federal pre-emption analysis] by [first] examining ... whether the Yakima nation” had
either been invested by Congress with express authority to zone lands within the
reservation held in fee by non-Yakima nation members” or derived such powers
pursuant to inherent sovereignty. /d. In construing the Yakima’s treaty with the United
States, White rejected “the land retained by the Yakima nation shall be set apart ... for
the exclusive use and benefit of [the Yakima nation}]” and “no [non-Yakima nation
members], excepting those in the employment of the Indian Department, shall be
permitted to reside upon the said reservation without permission of the [Yakima nation]”
as evidence of such express, Congressional authority.

25.  White likewise rejected the inherent sovereignty argument. “Such sovereignty
generally extends only to what is necessary to protect tribal self-government or to
control internal relations, and is divested to the extent it is inconsistent with a tribe’s
dependent status — ie., to the extent it involves the tribe’s external relations with
nonmembers — unless there has been an express congressional delegation of tribal
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power to the contrary.” Brendale v. Confederated Tribes & Bands of Yakima Indian
Nation, 492 U.S. 408, 409 (1989). Id. White then recognized the two exceptions to this
rule as so formulated in Montana, namely: (1) Whether “a tribe may regulate, through
taxation, licensing, or other means, the activities of nonmembers who enter consensual
relationships with the tribe or its members, through commercial dealing, contracts,
leases, or other arrangements; and (2) whether “a tribe may also retain inherent power
to exercise civil authority over the conduct of non-indians on fee lands within its
reservation when that conduct threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of the tribe.” Application of
Otter Tail Power Co., 451 N.W.2d 95, 99 (N.D. 1990). The parties in Brendale agreed
that the first exception was inapplicable regarding their circumstances. Id. at 100.
Proceeding on to his analysis of the second factor, White concluded that the “tribe could
not complain or obtain relief against every use of fee land that has some adverse effect
on the tribe. Jd. “The impact must be demonstrably serious and must imperil the
political integrity, economic security or the health and welfare of the tribe.” Id.

26. “White concluded that the county’s zoning of the open area of the reservation
imperiled no interests of the tribe and therefore the tribe had no authority fo zone fee
land in that area. With regard to the closed area, [White] would have remanded to the
lower court to determine if county zoning in that area imperiled any protectable tribal
interests. ... White's opinion for the plurality gave wide sway to state regulatory
authority, in the form of county zoning, on that reservation.” /d.

27. Justice Stevens, joined by one other Justice, concluded that the tribe had
authority to zone in the closed area of the reservation, “reasoning that
[n]Jotwithstanding the transfer of a small percentage of allotted land the Tribe retains its
legitimate interest in the preservation of the character of the reservation.” Id. “The
Tribe’s power to control the use of discrete, fee parcels of the land is simply incidental to
its power to preserve the character of what remains almost entirely a region reserved for
the exclusive benefit of the Tribe.” /d. However, Justice Stevens “concluded that the
tribe had no authority to zone fee land in the open area ... [wlhere the Tribe's power to
exclude had been diminished or surrendered, the state’s regulatory power in the form of
county zoning was sustained.” /d.

28.  Justice Blackmun, joined by two other justices, “concluded that the tribe had
zoning authority over all the lands within its reservation.” Blackmun also noted,
however, that “a state can exercise concurrent jurisdiction over non-indian activities on
a reservation unless its authority is pre-empted by federal law or unless it infringes on
the tribe’s right to make their own laws and be ruled by them.” Id.

29.  The North Dakota Supreme Court noted that, “[a]lthough there was no majority
consensus on the rationale to support the result reached in Brendale, the decision
underscores the importance of particular facts in determining whether a state may
regulate non-indian activities within an Indian reservation.” Id. at 101 (emphasis
added).
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30. In beginning their analysis of the Devil's Lake Sioux Tribe's claims, the North
Dakota Supreme Court first analyzed the characterization of non-Indian ownership and
activities on the reservation. /d The North Dakota Supreme Court noted the
 disposition of acreage within the Fort Totten Reservation to be 473 acres owned by the
Devil's Lake Sioux Tribe, 47,640 owned by individual tribal members and 192,794 acres
owned by non-tribal members. Id. Applying the Brendale characterization, the North
Dakota Supreme Court found that most of the reservation fell within the “open”
category. /d. (The DTI building is located either on property owned by the Tribe, or
property held in trust by the United States government on behalf of the Tribe). Id. (DTI
is owned and operated by the Tribe). /d. at 96.

31.  As in Brendale the North Dakota Supreme Court first determined the extent of
the treaty powers bestowed upon the Tribe in relation to electric power regulation. /d. at
102. The Court noted that “[a]lthough the treaty granted the Tribe the authority to adopt
rules and regulations for the general security of life and property, we do not view the
treaty as granting the Tribe the right to regulate electric services on the reservation.” Id.

32.  Next, the North Dakota Supreme Court analyzed whether the “Tribe’s power to
regulate electric services derives from its inherent sovereignty.” /d. The “inherent
sovereignty” analysis by the North Dakota Supreme Court was split between the
respective White and Steven’s analysis in Brendale. Id.

33. Reiterating, Justice White in Brendale determined that “an Indian tribe’s inherent
sovereignty is generally divested as to all external relations with non-tribal members
absent express congressional delegation.” Id. The Supreme Court found no such
“express congressional delegation.” Id. Unlike in Brennan the Secretary of the Interior
had not promulgated a rule which expressly denied State powers on “closed” property.
ld. Please see 25 C.F.R. § 1.4(a) “[NJone of the laws .... rules or other regulations of
any State or political subdivision thereof limiting, zoning or otherwise governing,
regulating, or controlling the use or development of any real or personal property,
including water rights, shall be applicable to any such property leased from or held or
used under agreement with and belonging to any Indian or Indian tribe, band, or
community that is held in trust by the United States or is subject to a restriction against
alienation imposed by the United States.” The North Dakota Supreme determined that
the North Dakota Territorial Act’s allocation of “electric services between competing
utilities” does not constitute “a law governing, regulating, or controlling the use or
development of trust property.” Id. “State regulation of the electric suppliers to the
property does not preclude the Tribe’s use or development of this property.” Id. “[Sltate
regulation is not expressly pre-empted by federal law, and, more specifically, that there
is no express congressional grant of authority for the Tribe to regulate in this manner.”
Id.

34.  The North Dakota Supreme Court next applied the Justice Stevens analysis in
Brennan concerning “inherent sovereignty”, which proposed that a “tribe’s inherent
power to exclude nonmembers from the reservation includes the lesser power to
regulate on the reservation and that any divestment of that power depends on whether it
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has been either diminished by federal statute or voluntarily surrendered by the tribe
itself.” Id. at 103. The North Dakota Supreme Court noted that “ltlhe Devils Lake Sioux
Tribe has established no comprehensive system for the regulation of electric utilities on
the reservation, and this is the only instance where the Tribe has attempted any type of
electric utility regulation.” ld. “There is no tribal regulation of rates, service and safety
standards or service territory generally.” Id. “The tribe does not employ engineers,
accountants and other professionals or technicians to regulate utilities.” Id. The North
Dakota Supreme Court further noted that “[t]he Tribe has traditionally accommodated, if
not acquiesced in, the State’s exclusive and long-standing regulation of electric power
suppliers.” Id. “The Tribe's failure to assert jurisdiction over electric utility investment in
the past has permitted, if not induced, substantial investments within the reservation
which will probably not be recovered if services are duplicated.” /d. The North Dakota
Supreme Court further noted that, because of the “reduced amount of trust and tribal-
owned lands, it is doubtful that the Tribe retains, in Justice Stevens’ words in Brennan,
the power to define the essential character of the territory. /d. at 104. The Supreme
Court therefore concluded “that, under the circumstances, the Tribe does not derive

power from its inherent sovereignty to regulate the choice of electric suppliers to the DIT
~area.” [d. A

35.  The North Dakota Supreme Court next considered the two Montana exceptions
to the general principle of federal pre-emption (as discussed by Justice White in
Brendale), namely: (1) Whether “a tribe may regulate, through taxation, licensing, or
other means, the activities of nonmembers who enter consensual relationships with the
tribe or its members, through commercial dealing, contracts, leases, or other
arrangements; and (2) whether “a tribe may also retain inherent power to exercise civil
authority over the conduct of non-indians on fee lands within its reservation when that
conduct threatens or has some direct effect on the political integrity, the economic
security, or the health or welfare of the tribe.” Id.

36.  Concerning the first exception, the North Dakota Supreme Court indicated that
“Ivliewing the relationship between a supplier and consumer of electricity as merely a
consensual relationship undifferentiated from other types of commercial transactions
ignores the nature of the electric utility business.” Id. The Supreme Court then
reiterated the Commission’s “broad” and “extensive” authority over electric utilities,
including specifically those powers enumerated under the Territorial Integrity Act whose
“primary purpose” ... is “to keep to a minimum wasteful duplication of capital-intensive
utility services and conflicts between suppliers of electricity.” Id. “[Clustomer
preference”, although a factor for a CPC&N, was defined by the North Dakota Supreme
Court as a “minor consideration which cannot prevail where economic factors, such as
relative costs and wasteful duplication, provide other criteria for choice.” Id.
“Construction of a supply line affects the entire system of an electric utility.” Id. A
typical electric supply system “is generally not confined to particular parcels of property,
but spans across reservation boundaries as well as state borders.” Id. The North
Dakota Supreme Court therefore ruled that a consensual contractual relationship, for
the purposes of the first Montana exception, does not exist. /d. at 105. “Because an
individual has no organic, economic or political right to service by a particular utility
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merely because he deems it advantageous to himself ... it is inaccurate to view a .- -

request for service by a potential electric customer form an electric supplier as forming a
consensual relationship similar to that which occurs in other commercial contexts.” /d.
The Supreme Court also reasoned that no “lilmplicit consent” of a contractual
relationship existed between Otter Tail and the Tribe, citing language within their
contract indicating that electricity will provided by Otter Tail to the Tribe “in conformance -
with the rules and regulations of the Public Service Commission of the State of North
Dakota”, including electricity rates. /d. ‘

37. As to the second exception, the North Dakota Supreme Court likewise ruled in -
the Commission’s favor, rejecting electric service as a “quintessential act of the Tribe’s
right of self-government”. /d. at 106. The Court noted Otter Tail's assertions that DTVs
competitive position in the marketplace would be undercut by being forced to pay the
cooperative’s higher electric rates, but found the argument unpersuasive because “the
rate structure for permanent electric service to DTI had not yet been established”. /d.
The North Dakota Supreme- Court found no factors which would be deemed
“demonstrably serious”, as Brennan required. /d.

38. The Federal District Court in Devils Lake Sioux Indian Tribe v. North Dakota
Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995) only diverges with the North
Dakota Supreme Court’s analysis in Application of Otter Tail Power Co., 451 N.W.2d
95, 99 (N.D. 1990) in one, yet material, finding. “The Court does feel however, that
where the service sought is to a Tribal business located upon Trust land, the necessary
nexus between Tribal Interests and inherent sovereignty is present.” Devils Lake Sioux
Indian Tribe v. North Dakota Public Service Comm’n, 896 F.Supp. 955, 961 (D.N.D.
1995). :

From the foregoing Findings of Fact, the Commission now makes its:
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this
proceeding.

2. Otter Tail is an “electric public utility” pursuant to N.D.C.C. § 49-03-01 .5(2).

3. The Sky Dancer Casino is tribally owned, and located on tribal trust property.
Although part of Otter Tail's proposed plant will be located on non-tribal land, the
Commission classifies the relevant “area” as “closed”, in light of Application of Otter Tail
Power Co., 451 NW.2d 95 (N.D. 1990), Brendale v. Confederated Tribes & Bands of
Yakima Indian Nation, 492 U.S. 408 (1989) and Montana v. United States, 450 U.S. 544
(1981).

4, The Commission can find no evidence of Congress expressly bestowing upon
the Tribe such exclusive powers to preclude the Commission from exercising regulatory
authority over Tribal owned property located on the reservation.
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5. However, because the Sky Dancer Casino is a Tribal business, located upon
Trust land, and because the mandatory authority of Devils Lake Sioux Indian Tribe V.
North Dakota Public Service Comm’n, 896 F.Supp. 955 (D.N.D. 1995) deems our
execution of the Territorial Integrity Act, under these circumstances, a violation of the
Tribe’s “inherent sovereignty”, the Commission concludes that it possesses ho
regulatory powers as it relates to Otier Tail's activities.

6. Neither the North Dakota Department of Transportation Grant of Easement for
Right of Way from the Bureau of Indian Affairs for North Dakota Highway 5, the
requirement of Otter Tail plant crossing the property of North Central and Central Power
Electric Cooperative, Inc., the Amended Gaming Compact between the Tribe and the
State of North Dakota, nor the underground easements granted to North Central by the
Tribe constitute as sufficient “divestment” to change the Commission’s “inherent
sovereignty” conclusion so stated above. Application of Otter Tail Power Co., 451
N.W.2d 95, 99 (N.D. 1990).

7. Because the Commission finds that it possesses no regulatory powers over Otter
Tail's activities, and because such issue is dispositive regarding both parties’ respective
motions, the Commission concludes that there is no genuine issue of material fact
remaining for determination. Otter Tail is therefore entitled to judgment as a matter of
law.

8. The Commission recognizes the Supremacy Clause of the Constitution and, by
extension, the interplay between States’ rights and that of the Federal Government.
The Commission is less concerned with this ruling’s affect upon its own jurisdiction than
that regarding the abrogation of the Territorial Integrity Act. North Central's assertions
that Otter Tail's activities are a wasteful duplication of resources, and unreasonably
interfere with their plant and facilities may be correct. Essentially, although limited to
specific circumstances, North Dakota has been deregulated by compulsion rather than
by action of its Legislature and Governor. The Commission may be without power to
remedy such actions. However, the United States Congress is not. Additionally, it
remains uncertain how these activities will be reflected in Otter Tails rate base, a
question which the Commission anticipates addressing at Otter Tail's next rate hearing.
For the above-mentioned reasons, the Commission advises all parties to exhibit
discretion.

From the foregoing Findings of Fact and Conclusions of Law, the Commission
makes the following:

Order
The Commission Orders:

1. Otter Tail’s Motion to Dismiss North Central’s Formal Complaint is GRANTED.
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2. North Central's Motion for Summary Disposition of North Central’'s Formal
Complaint is DENIED. .

3. - Oftter Tail shall provide with its next rate application a comparison of cost of
service and revenues received from this load.

PUBLIC SERVICE COMMISSION

Kevin Cramer | Tony Clark Brian P. Kalk
Commissioner Chairman Commissioner
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STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION
North Central Electric Cooperative, Incorporated Case No. PU-11-701
vs. Otter Tail Power Company
Complaint

AFFIDAVIT OF SERVICE CERTIFIED MAIL

STATE OF NORTH DAKOTA
COUNTY OF BURLEIGH

Cara DeSaye deposes and says that:
she is over the age of 18 years and not a party to this action and, on the 20" day of June,
2012, she deposited in the United States Mail, at Bismarck, North Dakota, three envelopes
with certified postage, return receipt requested, fully prepaid, securely sealed and
containing photocopy of:

Order

The envelopes were addressed as follows:

Debra Hoffarth Bruce Gerhardson

Pringle & Herigstad, P.C. Otter Tail Power Company

PO Box 1000 215 S. Cascade St.

Minot ND 58702 Fergus Falls MN 56538

Cert. No. 7011 2000 0002 0363 3394 Cert. No. 7011 2000 0002 0363 3400
RJ Brunkow

PO Box 900

Highway 5 West

Belcourt ND 58316

Cert. No. 7011 2000 0002 0363 3417

Each address shown is the respective addressee's last reasonably ascertainable mailing

(oo Sl
O

Subscribed and sworn to before me
this 20" day of June, 2012.

Ch T

GERALYN R. SCHMALTZ
Notary Public :
-v State of North Dakota ]
| My Commission Expires Oct 5, 2016 i

SEAL
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APPROY Y
DATE: &/ ¥v2

# MOTAI(.)N

June 14, 2012

North Central Electric Cooperative, Case No. PU-11-701
incorporated

vs. Otter Tail Power Company

Formal Complaint

I move the Commission adopt the Order granting Otter Tail Power Company’s
Motion for Dismissal of North Central Electric Cooperative, Inc.’s Formal Complaint and
denying North Central Electric Cooperative, Inc.’s motion for Summary Disposition of

North Central Electric Cooperative, Inc.’'s Formal Complaint, Case No. PU-11-701.

MG

51 PU-11-701 Filed: 6/14/2012 Pages:1
Comnission Motion adopting Order granting Motion
for Dismissal of Format Compliant

Public Service Commission
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North Central Electric Cooperative, Inc. vs. North Dakota Public
Service Commision, et al.

§ Case Type: Administrative Appeal
§ Date Filed: 08/06/2012

§ Location: -- Burleigh County

§ Judicial Officer: Hagerty, Gail

§ Supreme Court Docket Number: 20130075

§
§
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STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT

North Central Electric Cooperative, Inc.

Appellant,
NOTICE OF APPEAL
VS. AND SPECIFICATIONS
OF ERROR

North Dakota Public Service Commission,
Otter Tail Power Company, and
Turtle Mountain Band of Chippewa Indians,

Nt St S e Noaass? N Nt Mg g syt S

Appellees.

TO: NORTH DAKOTA PUBLIC SERVICE COMMISSION, OTTER TAIL POWER
COMPANY, AND TURTLE MOUNTAIN BAND OF CHIPPEWA INDIANS.

PLEASE TAKE NOTICE that North Central Electric Cooperative, Inc. (“North
Central”) appeals to the District Court for Burleigh County, South Central Judicial
District, from an order of the North Dakota Public Service Commission (“Com-mission”) |
issued June 14, 2012 and served June 20, 2012, and the Request for Reéonsideration
being denied due to no action by the Commission on July 28, 2012, determining that it
did not have jurisdiction to hear the dispute regarding electric service facilities to the Sky
Dancer Casino because it is a tribal business located on tribal trust land and thereby
dismissed North Central's Formal Complaint and denied North Central's Motion for
Summary Disposition. The Public Service Commission’s Decision is based upon Devils

Lake Sioux Indian Tribe v. North Dakota Public Service Comm'n, 896 F.Supp. 955

(D.N.D. 1995), a federal court case. Conclusions of Law, ﬂ 5.

North Central specifies the following errors as grounds for the appeal:



The Order is not in accordance with the law in at least the following
respects: o

a.

In Paragraph 1 of the Conclusions of Law, the Commission
determined it had “jurisdiction over the parties and the subject
matter of this proceeding.” Conclusions of Law, § 1. This
conclusion is inconsistent with the remainder of the Commission
opinion where it concluded that it did not have jurisdiction to
regulate Otter Tail's activities. If the Commission has jurisdiction
over the parties and subject matter of the proceeding, it should
proceed to determine the matter on the merits.

The Order is based upon the interpretation of federal case law,
without recognition of State law that is binding on the Public Service
Commission.

The Order is not in accordance with judicial precedent and state
law that the Public Service Commission has jurisdiction under the
Territorial Integrity Act. The Commission is a state agency obliged
to follow North Dakota's laws, its statutes and the North Dakota
Supreme Court precedents under The Territorial Integrity Act (TIA).
N.D.CENT.CODE § 49-03-01 through 49-03-01.5.

The Order resuits in an unlawful delegation of authority to the Turtle
Mountain Tribe based upon an interpretation of federal law, not
State law. The Tribe does not have the inherent sovereignty to
regulate the utilities. Devils Lake Sioux Tribe v. PSC, 896 F.Supp.
955, 961-62 (DND 1995). A Tribe cannot reach outside the
reservation to regulate a public utility and “ ‘minimal’ burdens on
tribal self-government are allowable.” In re Application of Otter Tail
Power Co., 451 N.W.2d 95, 105 (ND 1990).

The Commission’s determination that it did not have jurisdiction
over the matter is not in accordance with the law and long
established precedent under Oliphant v. Suguamish Indian Tribe,
435 U.S. 191, 98 S.Ct. 1011 (1978) and Montana v. United States
450 U.S. 544, 101 S.Ct. 1245 (1981) and its progeny.

The Order errs in where it concluded “that the North Dakota
Department of Transportation Grant of Easement for Right of Way
from the Bureau of Indian Affairs for North Dakota Highway 5, the
requirement of Otter Tail plant crossing the property of North
Central and Central Power Electric Cooperative, Inc., the Amended
Gaming Compact between the Tribe and the State of North Dakota,
nor the underground easements granted to North Central by the
Tribe” did not divest the Tribe of its sovereignty. Conclusions of
Law, 9] 6. All of these entities or property rights involve non-Indians,



over which the Turtle Mountain Tribe lacks authority and over which
the Commission has the authority to regulate under the
circumstances.

The Order does not make a proper evaluation of the issues under
the law and evidence.

The Order is not in accordance with N.D. Const. Art. Vi, §'2 in that
the Commission made a determination under federal law, when its
jurisdiction is limited to state jurisdiction issues.

The Findings of Fact made by the Commission are not supported by a
preponderance of the evidence in at least the following respects:

a.

The Commission’s use of facts from another proceeding, instead of
making findings based upon the evidence in the record is error.

The Findings of Fact in paragraphs 22-38, relating to any alleged
harm to the Tribe are error as no evidence was presented to show
that the authority of the Commission will somehow harm or imperil
the Turtle Mountain Band of Chippewa Indians.

The provisions of N.D.C.C. Chapter 28-32 were not complied with in at least the
following respects:

a. The Order was not decided on the claims and facts presented in the North
Central’s Formal Complaint but based upon the facts from a federal court

case.

i
Dated this g?:day of August, 2012.

PRINGLE & HERIGSTAD, PC

Debra L. Hoffart}{ #05668

Attorneys  for  North  Central  Electric
Cooperative, Inc.

2525 Elk Drive, PO Box 1000

Minot ND 58702-1000

(701) 838-8752




