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AFFIDAVIT OF SERVICE CERTIFIED MAIL

STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Cara DeSaye deposes and says that:

she is over the age of 18 years and not a party to this action and, on the 28th day of
March, 2013, she deposited in the United States Mail, at Bismarck, North Dakota, one

envelope with certified postage, return receipt requested, fully prepaid, securely sealed

and containing photocopy of:

Formal Complaint of North Dakota Public Service Commission

Motion

The envelope was addressed as follows:

Kindred Plumbing and Heating, Inc.

302 Woodlawn Drive

Kindred ND 58051-0025

Cert. No. 7012 1640 0002 4650 0619

The address shown is the respective addressee's last reasonably ascertainable mailing

address. f~~)

\MJXj

Subscribed and sworn to before me

this 28th day of March, 2013.

SEAL
GERALYN R SCHMALTZ

Notary Public

State of North Dakota

My Commission Expires Oct. 5, 2016

Notary Publib
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission, Case No. PU-12-303

Complainant,

vs.

Kindred Plumbing and Heating, Inc.

Respondent

COMPLAINT

The North Dakota Public Service Commission Staff (Staff), for its complaint

against Kindred Plumbing and Heating, Inc., alleges and shows the following:

Kindred Plumbing and Heating, Inc. (Kindred Plumbing) is a North Dakota

corporation with principle offices at 302 Woodlawn Drive, Kindred, ND 58051-0025.

II

Otter Tail Power Company (Otter Tail) is wholly owned subsidiary of Otter Tail

Corporation, a Minnesota corporation with principle offices at 215 South Cascade

Street, Fergus Falls, MN 56538-0496.

Ill

On June 15, 2012, Otter Tail filed a Third Party Damage Complaint form with the

Public Service Commission (Commission). The Complaint form filed by Otter Tail and

an affidavit of Patrick Fahn, Director of Compliance and Competitive Markets, North
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Dakota Public Service Commission, are attached as Exhibit 1. Otter Tail alleged a

violation by Kindred Plumbing of North Dakota Century Code Chapter 49-23.

IV

As part of the Third Party Damage Complaint, Otter Tail included documentation

proving that Kindred Plumbing obtained North Dakota One Call (One Call) ticket number

12076901 on Friday, June 8, 2012 at 2:42 PM for work to begin on June 12. 2012 at

2:45 PM.

As alleged by Otter Tail, an Otter Tail employee went to locate the path of Otter

Tail's facilities with pin flags and paint between 8:30 and 9:00 AM on Monday, June 11,

2012. When the employee arrived, the trench was already dug in violation of the North

Dakota Century Code.

VI

North Dakota Century Code § 49-23-04(1) states:

Except in an emergency, an excavator shall contact the notification center and provide

an excavation or location notice at least forty-eight hours before beginning any

excavation, excluding Saturdays, Sundays, and holidays, unless otherwise agreed to

VII

Kindred Plumbing violated North Dakota Century Code Chapter 49-23 by failing

to wait forty-eight hours before beginning its excavation. Note that because Kindred

Plumbing called on a Friday afternoon and weekends are excluded from the 48 hour

waiting period, Kindred Plumbing was not authorized to begin work until Tuesday

afternoon. Kindred Plumbing began the excavation prior to Monday, June 11, 2012.
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VIII

The North Dakota Public Service Commission Damage Prevention Plan states:

D PROPOSED CIVIL PENALTIES:

1. The following criteria must be used by Commission staff to

determine if a civil penalty should be proposed when filing a formal

complaint:

a. The nature, circumstances and severity of the complaint;

b. The degree of suspected fault on the part of the respondent;

c. The respondent's history of prior violations or complaints;

d. The respondent's ability to pay;

e. Any good faith effort by the respondent in attempting to

achieve compliance; and

f. The effect the penalty may have on the respondent's ability

to continue in business.

IX

North Dakota Century Code § 49-07-01.1 states:

Any person who violates any statute, commission order, or commission

rule which applies to matters within the authority of the commission under

chapters 8-08, 8-09, 8-10, 24-09, 32-25, and 51-05.1, titles 60 and 64, and

title 49 except for chapter 49-22, shall, in addition to any other penalty

provided, be subject to a civil penalty of not to exceed five thousand

dollars. The civil penalty may be compromised by the commission. The

amount of the penalty when finally determined or agreed upon in

compromise, if not paid, may be recovered in a civil action in the courts of

this state.
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By its June 19, 2012 letter, Staff informed Kindred Plumbing of Otter Tail's third

party damage complaint filing, and asked for a response to the complaint of Otter Tail

by July 6, 2012. As of this date, Kindred Plumbing has not responded to the Staff with

Kindred Plumbing's version of events.

XI

Commission records indicated that two previous complaints have been filed

regarding this excavator, both originated by Otter Tail. In Case No. PU-10-649, Kindred

Plumbing failed to obtain a locate ticket and damaged electrical lines. Kindred

Plumbing signed a consent order and paid a $1,000 fine. In Case No. PU-11-298, due

to a dispute concerning the need for a locate ticket, Otter Tail withdrew the complaint.

XII

In this case, Kindred Plumbing has not made a good faith effort to comply with

North Dakota Century Code Chapter 49-23. In addition, Kindred Plumbing has refused

to offer an explanation of events or contact the Staff to work through a consent order.

XIII

North Dakota Century Code section 28-32-21 (e) requires that an answer to this

complaint must be served upon the Commission within twenty days after service of the

complaint, or the Commission may deem the complaint to be admitted. If Kindred

Plumbing fails to answer within twenty days after service of the complaint, the
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Commission may deem the Complaint admitted. Answers must be served in the

manner allowed for service under the North Dakota Rules of Civil Procedure.

Prayer for Relief

Wherefore, Public Service Commission Staff seeks the following relief:

1. That the Commission find Kindred Plumbing in violation of North Dakota Century

Code Chapter 49-23 for failing to comply with the One Call procedures outlined in North

Dakota Century Code § 49-23-04.

2. That the Commission impose a civil penalty in the amount of $1,500.00.

3. Such other relief that the Commission finds just and proper.

Dated this 22nd day of March 2013.

Patrick Fahn

Director, Compliance & Competitive Markets

Public Service Commission

State Capitol-12th Floor
600 E Boulevard Ave - Dept 408

Bismarck, North Dakota 58505-0480

701-328-4077

Public Service Commission Advocacy Staff
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

EXHIBIT 1

Public Service Commission

Kindred Plumbing and Heating

Damage Prevention Enforcement

Case No. PU-12-303

AFFIDAVIT OF PATRICK FAHN

Patrick Fahn, being duly sworn, states as follows:

1. That he is a citizen on the United States of America, of legal age, residing at Bismarck,

North Dakota.

2. That he is employed with the North Dakota Public Service Commission (Commission) as

Director of Compliance and Competitive Markets, and as such is charged with the duty

of enforcing the relevant provisions of the North Dakota Century Code.

3. That on June 15, 2012, Otter Tail Power Company filed a Third Party Damage
Complaint form with the Public Service Commission (Commission) alleging a violation by

Kindred Plumbing of North Dakota Century Code Chapter 49-23.

4. That a true and correct copy of the Third Party Damage Complaint form filed by Otter
Tail Power Company on June 15, 2012 and docketed in the captioned case, is attached.

Dated this 22nd day of March, 2013.

Subscribed and sworn to before me

this 22nd day of March, 2013.

County of Burleigh

Patrick Fahn

Notary Public

SHELLY A. BAUSKE

Notary Public

Slate of North Dakota

My Commission Expires July 22,2016



THIRD PARTY DAMAGE COMPLAINT
PubBc Service CommJttJon
SFN 50067 (12-11)

PARTA-WHOtSSUBMTtTW1 THIS COMPLAINT

RECEIVED

iJUN 15 2012

PUBLIC SERVICE COMMISSION

DIndMdua) Company

Companyftjiganizaflon

Otter Tail Power

Ftcton FDnQ nvuiiiusun

Scott Fritz One Can Administrator

or Fwon Fang nomtason

215 S Cascade St Fergus Falls

Sato

Mn

Zip Code

56537

Telephone NunMf

218-739-8521

Email Address

sfritz@otpco.com

Date

6/13/12

PART B-WHO ALLEGEDLY VIOLATED THEONE-CALL REOULA
Name of Excavator

Kindred PhnnUng find Hosting

ActtMt

302WoodlawnDr.

ray

Kindred

Nameol EiflBy lorWNeh EffiavafcnWas Patterned

Wfihpeton Ahport

Addms*

73311th Ave. So.

ray

Wahpeton

tONf

TSEp
701-i

hone Number

J81-3191

*Sttte

NO

21pCode

58051

Teleptnnv Number

701-642-6667

State

ND

ZlpCode

56075

PART C- DATE AND LOCATION OFTHE EVENT

DataofEwnt

6/11/12

County

Rlchland

AddiMSOfthB BoctTVioofi Moror DsneiQft

Wahpeton Airport

oty

Wahpeton

State

ND

apCod8

58075

PART D- FACILITY INVOLVED

lypeolFadHylmohwd

Underground Electric

Idrinaaa
MKVBII

P.O. Box 70

Tslophono NuntMf

701-671^001

Operator of FadHy and Contact Person (W known)

Otter Tall Power/Geri Coyne

cay

Wahpeton

State

ND

Zip Cods

58074

Email Address (B known)

Bitef Description of FMIty InvoCwd

As noted on the locate. A sewer and water extension was being installed.

GS-12-303 Filed: 6/15/2012

Third party damage complaint

Public Service Commisiiofi



SFN59067(12-11)P»g«2of3

PARTE-DAMAGE(Ifapplicable)

NA

mjurin

NA

I4HIQUIO»HotpUaJMSon,■AflpfcaMe

NA

EstimatedValueofPropertyDtmaoe:S

NA

NumberofCuetomemAffected

NA

MrniQMWKhih

DPuUoPfDDMty□PnvtteProperty

PhOtOftOfDtfll&QturtOKjf

[TIVm[UNO

JSJwotert

PARTF-EXCAVATION

WatalocaterequestedfromNorthDakotaOne-CaB?

171Ye*locateTicketNumber
MNo
□Unknown

Didexcavator*

□Yet

Werebunedto

□Yes

taltuntntheata

QNo

XIMIWpOOSO

□No

UUnknown

byhandornofHnvastve

0Unknown

□n/a

StartDateon7k*et|120769016712/12

equipmentpriortoexcavaSon?

□WA

I

PARTG-MARKtNQ

WenfectWeemarked?

Wemm^/farfltvmateVMt1"Intheareaofexcavation?

WeretheuMft*-"*-—*-««onK»»?

DUtheexcavatorpnHnattcwithtwiteoahtt?

Didth»excavatorusereasonablecantomaintainlocatemaiteforthe
Weofonlect?

n

pi

pi

pi

□

Yes

Yes

Yea

Yes

Ym

Yea

Yes

pj

n

PI

n

pi

n

□

No

No

No

No

No

No

NO

f~lUnknown

PIUnknown

nUnknown

PIUnknown

nUnknown

nUnknown

□Unknown

171NIA

fTlNIA

171N/A

171H-A

(TJNM

(7JNTA

CJN/A

PARTH-DEBCRIPTIONOFEVENT

OtterT8DPowerCompanyEmployeePatPaulsonwasheadedtothejob-sitetoperformalocate.He
arrivedonsiteonJune11ttibetween850and9:00AM.Whenheairived,thetrenchwasalreadydug
byKindredPlumbingandHeating.TheWorktobeginDateontheticketwas6/12/12.at2:45PM.

Acopyoftheroutinelocateisenclosedaswenaspicturestakenon6/11/12atapproximately1:30PM.
(Stillafun24hoursbeforetheworktobegindate).

WehavehadseveralhadseveralotherIssueswiththiscontractorInthepastPleasenotetheKPHon
thebackhoepicture.

ThepicturesweresentbyGeriCoyneOtterTaDPowerOperationsManager.



SFN59W7(tM1)

OtMnpoonofEvmlConttntiM

Pleaseseeattachmenttotaling5sheets.(Plusthe3rdPartyDamageComplaintform)

Iamsendingfulldocumentsviastandardmail.

PARTI-8H3NATURE

8l0nalUTaolPenonrangCompWnt

ScottFritz

Dale

6/14/12

PleasoIncludeadditfonaldocumsntsandphotos,Happlicable.

*tlyounflHngonbehsffof•oompwtyipli

compWM.

SendCompteted.OriginalComplaintTo:

PubOcSwvteeConwntoBkxi

600EBoulevardAveDept408
OsmarckND68505-0480

Telephone:(701)3284400

iprovidehireupportlngyouriirthorttytofilethis

EmailtotheCommission



DATE:.

" MOTION

March 27, 2013

Public Service Commission Case No. PU-12-303

Kindred Plumbing and Heating, Inc.

Damage Prevention Enforcement

I move the Commission find the March 22, 2013 Complaint filed by the North

Dakota Public Service Commission Advocacy Staff states a prima facie case and serve

the complaint on the Respondent, Kindred Plumbing and Heating, Inc., in Case No. PU-

12-303.

PU-12-303 Filed: 3/27/2013 Pages: i

Commission Motion finding Complaint states a
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