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PUBLIC SERVICE COMMISSION
STATE OF NORTH DA~;~

Northern States Power Company) CASE NO. 10,979
Electric Rate Case ) (PU-400-87-6)

ORDER

initial decision in thisThe rate case was issued on

March 24, 1988. A rehearing on limited issues was held on July

14, 1988o After the hearing, the parties briefed the matter and

oral argument was held September 30, 1988.

Subsequent to the oral argument, on October 24, 1988,

Northern States Power Company (NSP) filed a request that the

Public Service Commission (Commission) include in the record a

copy of the October 20, 1988, decision of the Minnesota Public

Utilities Commission in Docket No. E-002/GR-87-670, NSP’s

Minnesota rate case, and an affidavit of Mark Hervey concerning

staff testimony in NSP’s South Dakota rate case, Docket No.

F-3764 and F-3780. NSP served the intervenor with a copy of

this filing.

On October 25, 1988, the intervenor filed a motion to

exclude the evidence which NSP sought to include. This motion

included a request that if the record is opened to receive the

evidence sought to be included by NSP, the intervenor be allowed

to introduce evidence of the drought and its effect on the North

Dakota economy.
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On November 7, 1988, NSP filed a brief in response to

intervenor’s motion to exclude.

On November 14, 1988, NSP asked permission to supplement

the affidavit of Mark Hervey with the prepared testimony and

exhibits of both NSP witness Steven B. Huso and the South Dakota

commission staff, prefiled in the South Dakota NSP rate case.

Also on November 14, 1988, intervenor filed a brief in

support of its motion to exclude and a request for an

opportunity-to present evidence and cross-examine in regard to

the evidence NSP asks the Commission to include.

N.D.C.C. Section 28-32-07 states:

28-32-07. Consideration of information not
presented at a formal hearing.    If an
administrative agency desires to avail
itself of competent and relevant information
or evidence in its possession or furnished
by members of its staff, or secured from any
person in the course of an independent
investigation conducted by such agency, in
addition to the evidence presented at any
formal hearing, it may do so after first
transmitting a copy of such information or
evidence or an abstract thereof to each
party of record in the proceeding, and after
affording each such party, upon written
request, an opportunity to examine such
information or evidence and to present
evidence in connection therewith and to
cross-examine the person furnishing such
information at a further public hearing to
be called and held upon at least ten days’
notice given by registered or certified
mail.    Nothing contained in this section
prevents any- administrative agency from
taking notice of any fact or facts set forth
in its duly adopted rules or any facts which
are judicially noticed by the courts of this
state.
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An agency may avail itself of additional evidence after a

hearing, before it issues an order. If it intends to do so, the

agency must provide copies of the evidence to the~ parties. The

parties may then request, in writing, the opportunity to present

evidence and cross-examine in connection with the evidence. The

Commission may also take administrative notice of facts which

can be judicially noticed in North Dakota courts. The quoted

section cannot be read to prohibit taking administrative notice

of facts which are the proper subject of judicial notice.

NSP states that both the Minnesota decision and the South

Dakota evidence are adjudacative in nature can be judicially

noticed.    NSP argues that their proffered evidence is both

relevant and probative as an indication of what allocation

method the other two jurisdictions in the NSP Minnesota company

will use. NSP also argues that the South Dakota evidence is

relevant to the credibility of North Dakota’s staff witness, A1

Clark.

Intervenor argues that whether or not the matter can be

judicially noticed is not the question. Intervenor argues that

the evidence is neither material nor probative and so should be

excluded from the record. Intervenor also exercises his right

under N.D.C.C. Section 28-32-07 and requests an opportunity to

cross-examine and present evidence concerning the new material.

The test for whether an item of evidence qualifies for

judicial notice is set out in Rule 201 of the North Dakota Rules

of Evidence. Paragraph (b) of Rule 201 allows judicial notice
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of adjudicative facts which are "i) generally known within the

territorial jurisdiction of the trial court or 2) capable of

accurate and ready determination by resort to sources whose

accuracy cannot reasonably be questioned," and paragraph (d) of

that rule makes taking judicial notice mandatory if a party

requests it and supplies the tribunal with the information.

The Minnesota Public Utilities Commisison decision in its

recent NSP rate case certainly fits that definition. Further,

it is a decision of an administrative agency which can be argued

as administrative legal precedent.

the question of whether or not

NSP-Minnesota company are or

jurisdictional allocation method.

The argument for accepting the

Finally, it is relevant to

the jurisdictions in the

will be using the same

evidence concerning the

South Dakota NSP rate case is similar, but not so strong because

a decision of the South Dakota Public Utilities Commission does

not yet exist.    The Commission acknowledges that NSP’s

supplemental filing constitutes better evidence than its

original affidavit, but the value of the evidence does not

outweigh the harm to come from the delay Of reopening the

record. The Commission also acknowledges that the South Dakota

information gives some indication of which allocation formula

South Dakota will use.

However, the intervenor has asked to cross-examine both

staff consultants (the one in the North Dakota case and the one

in the South Dakota case), an NSP witness and a South Dakota

Public Utilities Commission staff witness. Such a proceeding
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could take several days. The Commission sees little or no me~it

in developing another two days of transcript for this record.

The evidence sought to be introduced by NSP is of insufficient

probative value to justify reopening the record for two days of

cross-examination.

Even though the Commission is denying part of NSP’s

request, the Commission believes intervenor’s motion to exclude

should be dismissed. The Minnesota evidence may be judicially

noticed. The South Dakota evidence will not be included in the

record, not for the reasons urged by intervenor but because its

probative value is insufficient to outweigh the burden of

reopening the hearing. The substance of intervenor’s motion to

exclude will be considered as its comments on the included

evidence and its request to cross-examine and present additional

evidence.

The final request of intervenor, to reopen the record for

evidence of the drought and its effect on the North Dakota

economy, should be denied. The drought is irrelevant to the

issues before the Commission on rehearing.

ORDER

THE COMMISSION ORDERS:

NSP’s request to include the Minnesota Public Utilities

Commission-order in Case No. E-002/,GR-87-670 in this record

is GRANTED.
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NSP’s request to include the affidavit of Mark Hervey and

the testimony and exhibits of Steven B. Huso and the South

Dakota Public Utilities Commission staff in NSP’s South

Dakota rate case, No. F-3764 and F-3780, in this record is

DENIED.

Intervenor’s Motion to Exclude is DISMISSED.

Intervenor’s Motion to Reopen the matter for the taking of

evidence on the drought and the North Dakota economy is

DENIED.

Bismarck, North Dakota, November 15, 1988.

(SEAL)

Attest :

S~retary

3517L

CE COMM:

President

Bruce Hagen, Coi ssioner

(Absent)

Leo M. Reinbold, Commissioner
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