DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
NORTH DAKOTA REGULATORY OFFICE
1513 SOUTH 12TH STREET

REPLY TO BISMARCK ND 58504-6640

ATTENTION OF

October 9, 2015
North Dakota Regulatory Office [NWO-2015-1160-BIS]

Mr. Deron Lawrence
Environmental Permitting Manager
Sun Edison

1875 Lawrence Street, Suite #1110
Denver, Colorado 80202

Dear Mr. Lawrence:

We have reviewed the request from TRC Environmental Corporation, on behalf of
Sun Edison, for a Department of the Army (DA) authorization to place fill materials into
approximately 0.30 acres of Waters of the United States (U.S.), including Wetlands for
the purpose of constructing a wind turbine farm to include permanent and temporary
access roads and utility lines. Based on the information provided to this office, it has
been determined that this project and the associated work is authorized by DA
Nationwide Permit (NWP) No. 51, Land-Based Renewable Energy Generation
Facilities, found in the February 21, 2012 Federal Register (77 FR 10184), Reissuance
of Nationwide Permits. The enclosed fact sheet lists the General Conditions and
Section 401 Water Quality Certification Requirements that must be followed for this DA
authorization to remain valid. In addition, the Special Conditions listed below must also
be adhered to for this DA authorization to remain valid. Please note that any
deviations from the original plans and specifications submitted to this office
could require additional authorization from this office.

This re-verification will be valid until March 18, 2017. If the nationwide permit is
modified, suspended, or revoked prior to this date, but is reissued without modification
or the activity complies with any subsequent modification, this authorization remains
valid until the expiration date. All of the existing nationwide permits are scheduled to be
modified, reissued, or revoked prior to March 18, 2017. It is incumbent upon you to
remain informed of changes to the nationwide permits. We will issue a public notice
when the nationwide permits are reissued. Furthermore, if you commence or are under
contract to commence this activity before the date that the relevant nationwide permit is
modified or revoked, you will have twelve (12) months from the date of the modification
or revocation to complete the activity under the present terms and conditions.

The project is located in Sections 16, 19, 20, 21, 22, 23, 26, 27, 29 and 30,
Township 139 North, Range 90 West, and Section 24, 25, 26 and 36, Township 139
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North, Range 91 West, in the Heart Butte Creek and Branch Knife River drainage areas
in Morton and Stark Counties, North Dakota.

In compliance with General Condition 30, you are required to submit the
following project compliance certification within thirty (30) days of project
completion. [Please check all applicable statements.]

[ 11 certify that | have completed the project as permitted.

[ 11 certify that | have completed a modified version of the project.
[ 11 certify that | have completed all required mitigation.

Permittee’s Signature: Date:

This determination is applicable only to the permit program administered by the US
Army Corps of Engineers. It does not eliminate the need to obtain other Federal, state,
tribal and local approvals before beginning work.

You are responsible for all work accomplished in accordance with the terms and
conditions of this NWP, including the Regional Conditions specific to projects
undertaken in North Dakota. If a contractor or other authorized representative will be
accomplishing the work authorized by this NWP on your behalf, it is strongly
recommended that they be provided a copy of this letter and the attached conditions so
that they are aware of the limitations of the applicable NWP. Any activity that fails to
comply with the terms and conditions of this NWP will be considered unauthorized and
may result in an enforcement action.

SPECIAL CONDITIONS:

a. Compensatory mitigation for the authorized impacts to Waters of the
United States, including Wetlands, must be carried out in accordance with the
proposed Wetland Mitigation Plan, which states that an additional 0.11 acre
credits will be secured through the Ducks Unlimited, Inc. North Dakota Aquatic
Resource In-lieu Fee Program to off-set the additional permanent impacts, for a
combined total of 0.30 acre credits. 0.19 acre credits have already been
secured. You must secure the 0.11 acre credits prior to conducting any project
activities in Waters of the United States, including Wetlands. You must provide
this office with a signed and dated Credit Transaction Notification Form within 30
days of the transaction. This permit is not valid until the transaction is completed,
and has been incorporated into the Corps’ file record for Permit Number NWO-
2015-1160-BIS. '

1978 Stream Evaluation Map and Suitable Material. Permittees are reminded
that General Condition No. 6 prohibits the use of unsuitable material. In addition,



organic debris, some building waste, and materials excessive in fines are not
suitable material. Specific verbiage on prohibited materials and the 1978 Stream
Evaluation Map for the State of North Dakota can be accessed on the North
Dakota Regulatory Office’s website at:
http://www.nwo.usace.army.mil/Missions/RegulatoryProgram/ NorthDakota.aspx.

A copy of this letter is being sent to Mr. Scott Kamber, TRC Environmental
Corporation, 605 Skyline Drive, Laramie, Wyoming 82070, and to DOD Siting
Clearinghouse, 3400 Defense Pentagon, Room 5C646, Washington, District of
Columbia 20301-3400.

The Omaha District, North Dakota Regulatory Office is committed to providing
quality and timely service to our customers. In an effort to improve customer service,
please take a moment to complete our Customer Service Survey found on our website
at http://corpsmapu.usace.army.mil/cm_apex/f?p=regulatory_survey. If you do not have
Internet access, you may call and request a paper copy of the survey that you can
complete and return to us by mail or fax.

If you have any questions concerning this determination, please contact Mr. Garth
Zimbelman, Regulatory Project Manager, of this office by letter or telephone at (701)
255-0015, extension 2009 and reference project number NWO-2015-1160-BIS.

Sincerely,

Vf%wwz I 7,// o

( (' Daniel E. Cimarosti
—  Regulatory Program Manager
North Dakota

Enclosures:

NWP-51 Fact Sheet

Compliance Certification Instructions

Preliminary Jurisdictional Determination

ND Dept. of Health Section NWP 401 Requirements

CF:
TRC Environmental Corporation (Kamber)



FACT SHEET
NATIONWIDE PERMIT 51
(2012)

LAND-BASED RENEWABLE ENERGY GENERATION FACILITIES.

Discharges of dredged or fill material into non-tidal waters of the United States for the
construction, expansion, or modification of land-based renewable energy production facilities,
including attendant features. Such facilities include infrastructure to collect solar (concentrating
solar power and photovoltaic), wind, biomass, or geothermal energy. Attendant features may
include, but are not limited to roads, parking lots, and stormwater management facilities within
the land-based renewable energy generation facility.

The discharge must not cause the loss of greater than1/2-acre of non-tidal waters of the
United States, including the loss of no more than 300 linear feet of stream bed, unless for
intermittent and ephemeral stream beds the district engineer waives the 300 linear foot limit by
making a written determination concluding that the discharge will result in minimal adverse
effects. This permit does not authorize discharges into non-tidal wetlands adjacent to tidal
waters. (Sections 10 and 404)

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity. (See general condition 31 J)

Note 1: For any activity that involves the construction of a wind energy generating
structure, solar tower, or overhead transmission line, a copy of the PCN and NWP verification
will be provided to the Department of Defense Siting Clearinghouse, which will evaluate
potential effects on military activities. '

Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's expense on
authorized facilities in navigable waters of the United States. ‘

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States.
No claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life
.cycle movements of those species of aquatic life indigenous to the waterbody, including those
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13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate. '

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by the district engineer to an NWP
authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a *study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has
determined in writing that the proposed activity will not adversely affect the Wild and Scenic
River designation or study status. Information on Wild and Scenic Rivers may be obtained from
- the appropriate Federal land management agency responsible for the designated Wild and
Scenic River or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service).

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species
or a species proposed for such designation, as identified under the Federal Endangered
Species Act (ESA), or which will directly or indirectly destroy or adversely modify the critical
habitat of such species. No activity is authorized under any NWP which “may affect” a listed
species or critical habitat, unless Section 7 consultation addressing the effects of the proposed
activity has been completed. 4

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements. The district
engineer will review the documentation and determine whether it is sufficient to address ESA
compliance for the NWP activity, or whether additional ESA consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification
must include the name(s) of the endangered or threatened species that might be affected by the
proposed work or that utilize the designated critical habitat that might be affected by the
proposed work. The district engineer will determine whether the proposed activity “may affect’
or will have “no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps’ determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-Federal applicant has identified listed species
or critical habitat that might be affected or is in the vicinity of the project, and has so notified the
Corps, the applicant shall not begin work until the Corps has provided notification the proposed
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shall determine whether the proposed activity has the potential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties on which the
activity may have the potential to cause effects and so notified the Corps, the non-Federal
applicant shall not begin the activity until notified by the district engineer either that the activity
has no potential to cause effects or that consultation under Section 106 of the NHPA has been
completed. : :

(d) The district engineer will notify the prospective permittee within 45 days of receipt of
a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not
have the potential to cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA
section 106 consultation is required and will occur, the district engineer will notify the non-
Federal applicant that he or she cannot begin work until Section 106 consultation is completed.
If the non-Federal applicant has not heard back from the Corps within 45 days, the applicant
must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance, the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legitimate interest in the impacts to the permitted
activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any

previously unknown historic, cultural or archeological remains and artifacts while accomplishing
the activity authorized by this permit, you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable, avoid construction activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places. : -

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public comment,
additional waters officially designated by a state as having particular environmental or ecological
significance, such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for
any activity within, or directly affecting, critical resource waters, including wetlands adjacent to
such waters.

(b) For NWPs 3, 8, 10, 13; 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 31, for any activity proposed in the
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the lost waters. However, compensatory mitigation can and should be used, as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

(f) Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the restoration or establishment, maintenance, and legal
protection (e.g., conservation easements) of riparian areas next to open waters. In some cases,
riparian areas may be the only compensatory mitigation required. Riparian areas should consist
of native species. The width of the required riparian area will address documented water quality
or aquatic habitat loss concerns. Normally, the riparian area will be 25 to 50 feet wide on each
side of the stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to establish a riparian
area on both sides of a stream, or if the waterbody is a lake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may be sufficient. Where both
wetlands and open waters exist on the project site, the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined to be the most appropriate form of compensatory mitigation, the district engineer
may waive or reduce the requirement to provide wetland compensatory mitigation for wetland
losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
separate permittee-responsible mitigation. For activities resulting in the loss of marine or
estuarine resources, permittee-responsible compensatory mitigation may be environmentally
preferable if there are no mitigation banks or in-lieu fee programs in the area that have marine
or estuarine credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party or
parties responsible for the implementation and performance of the compensatory mitigation
project, and, if required, its long-term management.

(h) Where certain functions and services of waters of the United States are permanently
adversely affected, such as the conversion of a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may be
required to reduce the adverse effects of the project to the minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures
are safely designed, the district engineer may require non-Federal applicants to demonstrate
that the structures comply with established state dam safety criteria or have been designed by
qualified persons. The district engineer may also require documentation that the design has
been independently reviewed by similarly qualified persons, and appropriate modifications made
to ensure safety. :

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality. Specifically
for North Dakota, the North Dakota Department of Health has issued water quality certification
for projects under this Nationwide Permit provided the attached Construction and Environmental
Disturbance Requirements are followed.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or a presumption of concurrence
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construction notification (PCN) as early as possible. The district engineer must determine if the
PCN is complete within 30 calendar days of the date of receipt and, if the PCN is determined to
be incomplete, notify the prospective permittee within that 30 day period to request the
additional information necessary to make the PCN complete. The request must specify the
information needed to make the PCN complete. As a general rule, district engineers will request
additional information necessary to make the PCN complete only once. However, if the
prospective permittee does not provide all of the requested information, then the district
engineer will notify the prospective permittee that the PCN is still incomplete and the PCN
review process will not commence until all of the requested information has been received by
the district engineer. The prospective permittee shall not begin the activity until either: (1) He or
she is notified in writing by the district engineer that the activity may proceed under the NWP -
with any special conditions imposed by the district or division engineer; or (2) 45 calendar days
have passed from the district engineer’s receipt of the complete PCN and the prospective
permittee has not received written notice from the district or division engineer. However, if the
permittee was required to notify the Corps pursuant to general condition 18 that listed species or
critical habitat might be affected or in the vicinity of the project, or to notify the Corps pursuant to
general condition

20 that the activity may have the potential to cause effects to historic properties, the permittee
cannot begin the activity until receiving written notification from the Corps that there is “no
effect” on listed species or “no potential to cause effects” on historic properties, or that any
consultation required under Section 7 of the Endangered Species Act (see 33 CFR 330.4(H)
and/or Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) has been
completed. Also, work cannot begin under NWPs 21, 49, or 50 until the permittee has received
written approval from the Corps. If the proposed activity requires a written waiver to exceed
specified Iiir’nits of an NWP, the permittee may not begin the activity until the district engineer
issues the waiver. If the district or division engineer notifies the .permittee in writing that an
individual permit is required within 45 calendar days of receipt of a complete PCN, the permittee
cannot begin the activity until an individual permit has been obtained. Subsequently, the
permittee’s right to proceed under the NWP may be modified, suspended, or revoked only in
accordance with the procedure set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the
following information: (1) Name, address and telephone numbers of the prospective permittee:
(2) Location of the proposed project; (3) A description of the proposed project; the project’s
purpose; direct and indirect adverse environmental effects the project would cause, including
the anticipated amount of loss of water of the United States expected to result from the NWP
activity, in acres, linear feet, or other appropriate unit of measure; any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any part of the
proposed project or any related activity. The description should be sufficiently detailed to allow
the district engineer to determine that the adverse effects of the project will be minimal and to
determine the need for compensatory mitigation. Sketches should be provided when necessary
to show that the activity complies with the terms of the NWP. (Sketches usually clarify the ‘
project and when provided results in a quicker decision. Sketches should contain sufficient
detail to provide an illustrative description of the proposed activity (e.g., a conceptual plan), but
do not need to be detailed engineering plans); (4) The PCN must include a delineation of
wetlands, other special aquatic sites, and other waters, such as lakes and ponds, and perennial,
intermittent, and ephemeral streams, on the project site. Wetland delineations must be prepared
in accordance with the current method required by the Corps. The permittee may ask the Corps
to delineate to delineate the special aquatic sites and other waters on the project site, but there
may be a delay if the Corps does the delineation, especially if the project site is large or
contains many waters of the United States. Furthermore, the 45 day period will not start until the
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305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act. (4)
Applicants are encouraged to provide the Corps with either electronic files or multiple copies of
preconstruction notifications to expedite agency coordination.

Further Information

1. District Engineers have authority to determine if an activity complies with the terms
and conditions of an NWP. :

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.

4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project.
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Borrow Site Identification — All Nationwide Permits

The permittee is responsible for ensuring that the Corps is notified of the location of any borrow
site that will be used in conjunction with the construction of the authorized activity so that the
Corps may evaluate the site for potential impacts to aquatic resources, historic properties, and
endangered species. For projects where there is another lead Federal agency, the permittee
shall provide the Corps documentation indicating that the lead Federal agency has complied
with the National Historic Preservation Act and Endangered Species Act for the borrow site.
The permittee shall not initiate work at the borrow site in conjunction with the authorized activity
until approval is received from the Corps.

Counter-sinking Culverts and Associated Riprap — All Nationwide Permits

That culverts and riprap proposed to be installed within waters of the United States listed as
Class Il or higher on the 1978 Stream Evaluation Map for the State of North Dakota shall be
installed one foot below the natural streambed. The 1978 Stream Evaluation Map for the State
of North Dakota can be accessed on the North Dakota Regulatory Office’s website at:
http://www.nwo.usace.armv.miI/Portals/23/docs/requlatorv/ND/qen/nd streams readable.pdf

REGIONAL CONDITIONS APPLICABLE TO SPECIFIC NATIONWIDE PERMITS

. Nationwide Permit 7 — Qutfall Structures and Associated Intake Structures and
Nationwide Permit 12 — Utility Line Activities

Intake Structures - Intake screens with a maximum mesh opening of 1/4-inch must be provided,
inspected annually, and maintained. Wire, Johnson-like, screens must have a maximum distance
between wires of 1/8-inch. Water velocity at the intake screen shall not exceed Y2-foot per second.

Pumping plant sound levels will not exceed 75 dB at 50 feet.

Intakes located in Lake Sakakawea, above river mile 1519, are subject to the following conditions:

* The intakes shall be floating.

* At the beginning of the pumping season, the intake shall be placed over water with a
minimum depth of 20 feet.

¢ Ifthe 20-foot depth is not attainable, then the intake shall be located over the deepest water
available.

 If the water depth falls below six feet, the intake shall be moved to deeper water or the
maximum intake velocity shall be limited to ¥ foot per second.

Intakes located in Lake Sakakawea, below river mile 1519, and in the Missouri River below .
Garrison Dam are subject to the following conditions:
e The intakes shall be submerged. ,
* At the beginning of the pumping season, the intake will be placed at least 20 vertical feet
below the existing water level.
» The intake shall be elevated 2 to 4 feet off the bottom of the river or reservoir bed.
» If the 20-foot depth is not attainable, then the intake velocity shall be limited to %-foot per
second with the intake placed at the maximum practicable attainable depth.



GENERAL CONDITIONS (REGIONAL ADDITIONS)

General Condition 3- Spawning Areas

No regulated activity within waters of the United States listed as Class Il or higher on the 1978
Stream Evaluation Map for the State of North Dakota or on the North Dakota Game and Fish
Department’'s website as a North Dakota Public Fishing Water shall occur between 15 April and
1 June. No regulated activity within the Red River of the North shall occur between 15 April and
1 July. North Dakota Public Fishing Waters can be accessed at: http://af.nd.gov/fishing/where-
to-fish. The 1978 Stream Evaluation Map for the State of North Dakota can be accessed on the
North Dakota Regulatory Office’s website at:
http://www.nwo.usace.army.mil/Portals/23/docs/requlatory/ND/gen/nd streams readable.pdf.

General Condition 6 — Suitable Material

Permittees are reminded that General Condition No. 6 prohibits the use of unsuitable material.
In addition, organic debris, some building waste, and materials excessive in fines are not
suitable material. Specific verbiage on prohibited materials can be accessed on the North
Dakota Regulatory Office’s website at:
http://www.nwo.usace.armv.mil/Portals/23/docs/requlatorv/ND/qen/prohibitionanuIv201 1.pdf.

General Condition 9 - Management of Water Flows

Permittees are reminded that water flow management addressed in General Condition 9 is
applicable to all aspects of a permitted project, including temporary features.

General Condition 31 — Pre-construction Notification

Prospective permittees should be aware that a field delineation may be required for
applications where notification is required in accordance with General Condition 31 and/or
mitigation may be required. The Corps 1987 Wetland Delineation Manual and applicable
Regional Supplements to the Manual can be accessed on the North Dakota Regulatory Office’s
website at; http://www.nwo.usace.armvlmil/l\/lissions/Requlatoer?roqram/NorthDakota.aspx .




% ENVIRONMENTAL HEALTH SECTION
‘ Gold Seal Canter, 318 €, Divide Ava.
NORTH DAKOTA Bismarck, NQ! 585011947
DEPARTMENT of HEALTH T01,328.5200 (Fax)

wwindhealth.gav

Construction and Environmental Disturbance Requirements

These represent the minimurn requirements of the North Dakota Department of Healih.
They ensuré that minimal environmental degradalion occurs as a résult of eonstruction
or related wark which has the potential to affect the waters of the State of North Daketa,
All projects will be designed and implemented to restrict the fosses or disturbances of
spil, vegetative cover, and pollutants {chemical m‘ vinlogicat) from & site.

Soils

Prevent the erosion of exposed soil surfaces and trapping sediments being transported.
Examples include, but are not restricted to, sediment dams or berms; diversion dikes,
hay bales as erosion checks, riprap, mesh or burlap blankets 10 hold soil during
construction, and immediately establishing veqelatwe cover on disturbed areas after
construction is completed. Fragile and sensitive argas such as wellands, riparian
zones, delicate flora, or land resoutces will be protected against compaction, vegetation
loss, and uhnecéssary damage.

Surface Waters

All construction which d:{ecﬂy ar zndtrectly impacts aquatzc systems will be managed to
minimize impacts. Al attempts will be made to prevent the contamination of water at
construction sites from fuel spillage, lubricants; and chemicals, by foi!owmg safe storage
and handling prouadurea Streéam bank and stream bed distutbances will be controfied
to minimize andfor prevent silt movement, nutrient upsurges, plant dislocation, and any
physical, chemical, of biological disruption. Thé use of pestmdes or herbicides in or
near these systems is forbidden without approval from this Departmen.

Fill Material

Any fill material placed below the high water mark must be free Of top soils,
decomposable materials, and persistent synthetic organic communds {in toxic

" concenirations). This includes, but is not limited to, -asphalt, tires, treated lumber, and
construction debris. The Department may require testing of fill materials. All temporary
fills must be removed. Debris and solid wastes will be removed from the site and the
impacted areas restored as- nearly as possible to the original condition,

Envdisturanial Health  Dhvigion of Division of  Division ot ) Bivisip of
Baclion Chie's Oty M Caff Yy Mxmvupgk faciities Waste Managérment Nister Ciizslity
Tl 328.5450 m’ PR E FOL328 5241 41 1285166 ) ’U‘! FBGRT

Priviged e poeyrhad paper.
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PRELIMINARY JURISDICTIONAL DETERMINATION FORM

This preliminary JD finds that there “may be” waters of the United States on the
subject project site, and identifies all aquatic features on the site that could be affected by
the proposed activity, based on the following information:

A. REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL
DETERMINATION (JD): October 6, 2015

B. NAME AND ADDRESS OF PERSON REQUESTING PRELIMINARY JD:
Mr. Scott Kamber .
TRC Environmental Corporation
605 Skyline Drive
Laramie, WY 82070

On Behalf of:

Mr. Deron Lawrence
Environmental Permitting Manager
Sun Edison

1875 Lawrence Street, Suite #1110
Denver, Colorado 80202

C. DISTRICT OFFICE, FILE NAME, AND NUMBER:
Omaha District | Sunflower Wind Project, LLC; NWP-51 | NWO-2015-1160-BIS

D. PROJECT LOCATION(S) AND BACKGROUND INFORMATION:
State: North Dakota County/parish/borough: Stark and Morton City: N/A
Center coordinates of site: Lat. 46.83 N, Long. -102.095 W.
Universal Transverse Mercator: 13
Name of nearest water body: Heart Butte Creek

Identify (estimate) amount of waters in the review area: 14 Acres

Name of any watér bodies on the site that have been identified as Section 10 waters:
Tidal: Not Applicable in North Dakota
Non-Tidal: None within the JD Review Area.

E. REVIEW PERFORMED FOR SITE EVALUATION:
X Office (Desk) Determination. Date:
Field Determination. Date(s): June 12, 2015 (Completed by agent for
applicant)

F. SUPPORTING DATA.
X] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Applicant provided delineation report & maps on June 23, 2015
Data sheets prepared/submitted by or on behalf of the applicant/consultant.



[X] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.
[_] Data sheets prepared by the Corps:
[] Corps navigable waters’ study: .
X] U.S. Geological Survey Hydrologic Atlas: Stark and Morton Counties, North
Dakota.

[] USGS NHD data.

X] USGS 8 and 12 digit HUC maps.
X] U.S. Geological Survey map(s). Cite scale & quad name: USGS Total Map
Viewer
Xl USDA Natural Resources Conservat1on Service Soil Survey. Citation: Stark and
Morton Counties, North Dakota.
[X] National wetlands inventory map(s). Cite name: US FWS NWL.
[ ] State/Local wetland inventory map(s):
[ ] FEMA/FIRM maps:
[] 100-year Floodplain Elevatlon is: (National Geodectic Vertical Datum of
1929)
Photographs: [X] Aerial (Name & Date): Google Earth

or [X] Other (Name & Date):. Onsite photos (June 12, 2013 in

delineation report supplied by agent)
Previous determination(s). File no. and date of response letter: NWQ-2015-1160-
BIS, August 4, 2015.
[] Other information (please specify): ND Atlas and Gazetteer, Delorme, 1999.

IMPORTANT NOTE: The information recorded on this form has not necessarily

been verified by the Corps and should not be relied upon for later jurisdictional
determinations.

dm g gd—

Signatife and date of Signature and date of

Regulatory Project Manager person requesting preliminary JD
(REQUIRED) . (REQUIRED, unless obtaining the
pet &, 2015 signature is impracticable)



G. EXPLANATION OF PRELIMINARY AND APPROVED JURISDICTIONAL
DETERMINATIONS:

1. The Corps of Engineers believes that there may be jurisdictional waters of the United
States on the subject site, and the permit applicant or other affected party who requested
this preliminary JD is hereby advised of his or her option to request and obtain an
approved jurisdictional determination (JD) for that site. Nevertheless, the permit
applicant or other person who requested this preliminary JD has declined to exercise the
option to obtain an approved JD in this instance and at this time.

2. In any circumstance where a permit applicant obtains an individual permit, or a
Nationwide General Permit (NWP) or other general permit verification requiring “pre-
construction notification” (PCN), or requests verification for a non-reporting NWP or
other general permit, and the permit applicant has not requested an approved JD for the
activity, the permit applicant is hereby made aware of the following: (1) the permit
applicant has elected to seek a permit authorization based on a preliminary JD, which
does not make an official determination of jurisdictional waters; (2) that the applicant has
the option to request an approved JD before accepting the terms and conditions of the
permit authorization, and that basing a permit authorization on an approved JD could
possibly result in less compensatory mitigation being required or different special
conditions; (3) that the applicant has the right to request an individual permit rather than
accepting the terms and conditions of the NWP or other general permit authorization; (4)
that the applicant can accept a permit authorization and thereby agree to comply with all
the terms and conditions of that permit, including whatever mitigation requirements the
Corps has determined to be necessary; (5) that undertaking any activity in reliance upon
the subject permit authorization without requesting an approved JD constitutes the
applicant’s acceptance of the use of the preliminary JD, but that either form of JD will be
processed as soon as is practicable; (6) accepting a permit authorization (e.g., signing a
proffered individual permit) or undertaking any activity in reliance on any form of Corps
permit authorization based on a preliminary JD constitutes agreement that all wetlands
and other water bodies on the site affected in any way by that activity are jurisdictional
waters of the United States, and precludes any challenge to such jurisdiction in any
administrative or judicial compliance or enforcement action, or in any administrative
appeal or in any Federal court; and (7) whether the applicant elects to use either an
approved JD or a preliminary JD, that JD will be processed as soon as is practicable.
Further, an approved JD, a proffered individual permit (and all terms and conditions
contained therein), or individual permit denial can be administratively appealed pursuant
to 33 C.F.R. Part 331, and that in any administrative appeal, jurisdictional issues can be
raised (see 33 C.F.R. 331.5(a)(2)). If, during that administrative appeal, it becomes
necessary to make an official determination whether CWA jurisdiction exists over a site,
or to provide an official delineation of jurisdictional waters on the site, the Corps will
provide an approved JD to accomplish that result, as soon as is practicable.



U.S. Army Corps of Engineers
North Dakota Regulatory Office
1513 South 12th Street

Bismarck, North Dakota 58504 .
Telephone (701) 255-0015 Fax (701) 255-4917

IMPORTANT INSTRUCTIONS FOR OUR PERMIT CUSTOMERS

Notice of the Reissuance of Nationwide Permits was published in the
Federal Register [76 FR 9174] on February 21, 2012. The Nationwide
Permits went into effect on March 19, 2012. Project compliance certification
is required by General Condition 30. The following instructions are provided
to clarify the information contained within the nationwide permit authorization
letter and attachments.

STEP 1 , A :

Review the permit authorization and be sure you understand the terms and
conditions for the authorization to remain valid. If you do not understand, or
have any questions, please do not hesitate to contact this office at the above
address. | |

STEP 2 .

Complete your project in accordance with the permit terms and conditions.
[Remember that any deviation from the original plans and specifications of
your project could require additional authorization from this office.]

STEP 3

Within thirty (30) days of project completion, please complete the permit
compliance certification contained within your permit authorization letter. A
photocopy of the first page (marked with a colored COPY stamp) has been
provided for this purpose. Mark the applicable statements, sign and date
where indicated, and forward the COPY to this office at the above address.

'"There is no charge associated with any aspect of this nationwide authorization or the follow-up
compliance certification.



North, Range 91 West, in the Heart Butte Creek and Branch Knife River drainage areas
in Morton and Stark Counties, North Dakota. '

In compliance with General Condition 30, you are required to submit the
following project compliance certification within thirty (30) days of project
completion. [Please check all applicable statements.]

| certify that | have completed the project as permitted. |

[]
[ 11 certify that | have completed a modified version of the project.
[ 11 certify that | have completed all required mitigation.

Permittee’s Signature: Date:

This determination is applicable only to the permit program administered by the US
Army Corps of Engineers. It does not eliminate the need to obtain other Federal, state,
tribal and local approvals before beginning work.

You are responsible for all work accomplished in accordance with the terms and
conditions of this NWP, including the Regional Conditions specific to projects
undertaken in North Dakota. If a contractor or other authorized representative will be
accomplishing the work authorized by this NWP on your behalf, it is strongly
recommended that they be provided a copy of this letter and the attached conditions so
that they are aware of the limitations of the applicable NWP. Any activity that fails to
comply with the terms and conditions of this NWP will be considered unauthorized and
may result in an enforcement action.

SPECIAL CONDITIONS:

a. Compensatory mitigation for the authorized impacts to Waters of the
United States, including Wetlands, must be carried out in accordance with the
proposed Wetland Mitigation Plan, which states that an additional 0.11 acre
credits will be secured through the Ducks Unlimited; Inc. North Dakota Aquatic
Resource In-lieu Fee Program to off-set the additional permanent impacts, for a
combined total of 0.30 acre credits. 0.19 acre credits have already been
secured. You must secure the 0.11 acre credits prior to conducting any project
activities in Waters of the United States, including Wetlands. You must provide
this office with a signed and dated Credit Transaction Notification Form within 30
days of the transaction. This permit is not valid until the transaction is completed,
and has been incorporated into the Corps’ file record for Permit Number NWO-
2015-1160-BIS. o

1978 Stream Evaluation Map and Suitable Material. Permittees are reminded
that General Condition No. 6 prohibits the use of unsuitable material. In addition,



