
STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission

Rock Solid Excavating, Inc.
Damage Prevention Enforcement

Case No. GS-14-633

AFFIDAVIT OF SERVICE CERTIFIED MAIL

STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Geralyn R. Schmaltz deposes and says that;

she is over the age of 18 years and not a party to this action and, on the 23rd day of
March, 2016, she deposited in the United States Mail, at Bismarck, North Dakota, one
envelope with certified postage, return receipt requested, fully prepaid, securely sealed
and containing photocopy of:

•  Complaint
•  Motion Finding Complaint States a Prima Facie Case

The envelope was addressed as follows:

J & J Homes, LLC
Registered Agent for Rock Solid Excavating, Inc.
3820 6'^ Ave. W
Williston, ND 58801-3547
Cert. No. 7015 3010 0000 6559 9746

The address shown is the respective addressee's last reasonably ascertainable mailing
address.

1

Subscribed and sworn to before me

this 23rd day of March, 2016.
iCi

^ Notary Public
SHELLY A. BAUSKE

Notary Public
State of North Dakota

My Commission Expires July 22, 2016

I

SEAL

16 GS-14-633 Filed: 3/23/2016 Pages is
Affidavit of Service, Cert. Mail - Complaint

Public Service Commission



BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

Public Service Commission Case No. GS-14-633
Rock Solid Excavating, inc.
Damage Prevention Enforcement

Public Service Commission,
Complainant,

vs.

Complaint
Rock Solid Excavating, Inc.,

Respondent.

The PublicService Commission of North Dakota, by and through Advocacy Staff

(Staff), for its complaint against Rock Solid Excavating, Inc. (Rock Solid), alleges and

states the following:

I

Rock Solid is a foreign business corporation authorized to do business in North

Dakota. Its registered agent with the North Dakota Secretary of State is J &J Homes,

LLC. 3820 Ave. W., Williston, ND 58801-3547.

II

WBI Energy Transmission, Inc. (WBI) is a registered Delaware corporation with

offices located at 1250 West Century Avenue, Bismarck, ND 58503-0911.

North Dakota Century Code section 49-23-04(1) provides:

Except in an emergency, an excavator shall contact the notification center
andprovide an excavation or location notice at leastforty-eight hours before
beginning any excavation, excluding Saturdays, Sundays, and holidays.
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unless othenwise agreed to between the excavator and operator. If an
operatordetermines more time is necessary for location, the operator may
request a twenty-four-hour extension ofthe excavation or location notice by
notifying the notification center. The notification center shall notify the
excavator of the extension. An excavation begins the first time excavation
occurs in an area that was not previously identified by the excavator in an
excavation notice.

North Dakota Century Code section 28-32-22 provides:

Unless othenwise prohibited by specific statute or rule, informal
disposition may be made of any adjudicative proceeding, or any part or
issue thereof, bystipulation, settlement,waiver of hearing, consent order,
default, altemative dispute resolution, or other informal disposition,
subject to agency approval. Any administrative agency may adopt rules
of practice or procedure for informal disposition if such rules do not
substantially prejudice the rights of any party. Such rules mayestablish
procedures for converting an administrative matter from one type of
proceeding to another type of proceeding.

North Dakota Century Code section 49-07-01.1 provides:

Any person who violates any statute, commission order, or commission
rule which applies to matterswithin the authority ofthe commission under
chapters 8-08, 8-09, 8-10, 24-09, 32-25, and 51-05.1, titles 60 and 64,
and title49 except for chapters 49-22 and 49-23, shall, in addition to any
otherpenalty provided, be subjectto a civil penalty of notto exceed five
thousand dollars. A violation occurring under chapter 49-23, in addition
to any otherpenalty, is subject to a civil penalty notto exceed twenty-five
thousand dollars. The commission shall develop policies for the
assessment of penalties under chapter 49-23 which will take into
consideration the severity of damages and the conduct of the offender.
The civil penalty may be compromised by the commission. The amount
of the penalty when finally determined or agreed upon in compromise, if
not paid, may be recovered in a civil action in the courts of this state.

North Dakota Administrative Code section 69-02-04-05 provides:

In any proceeding in which the commission is authorized to act after
opportunity for hearing, opportunity is afforded byservice of notice fixing
a reasonable period oftime within which anypersondesiring to be heard
may file a protest or request for a hearing. If a protest or request for
hearing is notfiled within the time provided, the commission may dispose
of the matter on the basis of the pleadings, other submittals, and the
studies and recommendations of the staff. A party not requesting oral
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hearing in the party's pleading is deemed to have waived a hearing for
the purpose of the decision, but not for the purpose of applying for
rehearing with respect to the decision. Ifa person requests a hearing but
does not show good cause, the commission may determine the matter
without a hearing.

IV

On July 22, 2014, the Commission received a ND One-Call Complaint from Kent

Kahl, Pipeline Engineer for WBI. The complaint alleges a violation by Rock Solid of North

Dakota CenturyCode section 49-23-04(1) of the One-Call Excavation Notice System.

V

As alleged by WBI'scomplaint, on July 16,2014, Rock Solid began an excavation

as defined in North Dakota Century Code section 49-23-01(7) while performing a water

line install at White Tail Circle in Williston, North Dakota. As a result of this excavation,

damage was caused by a back hoe to WBI's 12-inch natural gas transmission line. WBI

alleges that the cost to repair its facilities was approximately $5,500.

VI

Byits July 30,2014 letter, attached as Exhibit 1, staff informed Rock Solid ofWBI's

complaint and requested a response byAugust 27, 2014. RockSolid'sAugust 26,2014

response, attached as Exhibit 2, asserted that Rock Solid takes full responsibility for the

incident. Rock Solid further notes that they intend to learn from this incident and make

sure it does not happen again.

VII

Based on its investigation, Staff determined that Rock Solid did not provide an

excavation notice to the North Dakota One Call (NDOC) Notification Center prior to the
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damage in relation to the subject excavation. On July 16, 2014, Rock Solid's personnel

began an excavation to perform a water line install. Rock Solid notified WBI of the

damage on July 16, 2014. No customers were affected because WBI installed a

composite repair sleeve to avoid shutting down the line. WBI has been reimbursed for

cost of the damages from the excavation.

Basedon its investigation. Staff concluded that there was noagreement between

Rock Solid and WBI under North Dakota Century Code section 49-23-04(1) prior to

excavation that would relieve Rock Solid of its obligation to provide excavation notice at

least forty-eight hours before the excavation.

Based on its investigation, Staff concluded thattheexcavation was not being made

in a time ofemergency under North Dakota Century Code section 49-23-04(4), allowing

the excavator to give notification after the start of the excavation.

VIII

Rock Solid violated North Dakota Century Code section 49-23-04(1) by failing to

provide an excavation notice to the NDOC Notification Center at least forty-eight hours

before beginning its excavation.

IX

North Dakota Century Code section 49-07-01.1 provides:

Any person who violates anystatute, commission order, orcommission rule
which applies to matters within the authority of the commission under
chapters 8-08,8-09, 8-10,24-09, 32-25, and 51-05.1, titles 60 and 64, and
title 49 except for chapter 49-22, shall, in addition to any other penalty
provided, besubject to a civil penalty of not to exceed five thousand dollars.
The civil penalty may be compromised by the commission. The amount of

Case No. GS-14-633
Advocacy Staff Complaint
Page 4



the penalty when finally determined or agreed upon in compromise, if not
paid, may be recovered in a civil action in the courts of this state.

X

The North Dakota Public Service Commission Damage Prevention Plan provides:

D PROPOSED CIVIL PENALTIES:

1. The following criteria must be used by Commission staff to determine
If a civil penalty should be proposed when filing a formal complaint:

a. The nature, circumstances and severity of the complaint;
b. The degree of suspected fault on the part of the respondent;
c. The respondent's history of prior violations or complaints;
d. The respondent's ability to pay;
e. Any good faith effort by the respondent in attempting to

achieve compliance; and
f. The effect the penalty may have on the respondent's abilityto

continue in business.

XI

The Respondent must serve an answer to this complaint upon the Complainant

and the Commission withintwenty days after service of the Complaint, or the Commission

may deem the complaint to be admitted. Answers must be served in the manner allowed

for service under the North Dakota Rules of Civil Procedure.

Prayer for Relief

Based on the foregoing. Staff seeks the following relief:

1. That the Commission find Rock Solid in violation of North Dakota Century Code

ch. 49-23 for failing to comply with the One Call requirements enumerated in North Dakota

Century Code section 49-23-04(1).
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2. That the Commission impose an appropriate civil penalty up to $25,000, but at

least $3,500.

3. Such other relief that the Commission finds just and proper.

Dated this 13 '̂' day of January, 2016
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Mitchell D. Armstrong (ND Bar ID No. 05892)
Brian D. Schmidt (ND Bar ID No. 07498)
Special Assistant Attorneys General
122 East Broadway Avenue
P.O. Box 460

Bismarck, ND 58502-0460
(701) 258-0630
Attorneys for Advocacy Staff

and

Victor Schock

Public Utility Analyst
Public Service Commission Advocacy Staff
State Capitol - 12th Floor
600 E Boulevard Ave - Dept 408
Bismarck, North Dakota 58505-0480
701-328-3397



Public Service Commission
State ofNorth Dakota

fiOOBastBoukwid, Dept 408

COMtmaOtmS Bismaick.

BriwP.Kdk B4nnl:ad^^w@nd4DV
RanOyOuiBtimm Pfaooe: 701<328-2400
JidiePedocdiak NDToOFlpee: 1-877445-^685

PMC 701-3284410
ExcovthreSeoKtBty n ii v on on^A TOD:800466-6888or711
Dmdimsdike JULY 30, i^U14

ROCK SOLId excavating, INC. CAS^ GS-14^
D n Rny

PARK CITY, MI 59063-0235

Re: .ND ONE-CALL COMPLAINT

Dear Mr.Todd:

Enclosed Is acopy of aND ONE-CAU COMPLAINT against ROCK SOL'D EX^WnN^
INCffiOCK SOLID) received by the Ncrth Dakota Public Service Commlss rw (C^mmlssiOT)on jjyffi ^ V®l En4y (WBI). The location of the ND ONE^ vrolatron was
^^"r^Mt^to '̂l '̂irS'Party Complaint by August 27,2014, with yourvw^ acco^ of
the event. Your response, the complairt, and other available informaUon will be reviewed to
detennlne whether Commission staff will file a formal complaint.

Your response should also address the fonowing criteria used to
penalty. If any, to be recommended by Commission staff as part erfaformal complaint.

a) The nature, circumstances, and severity of the ^
b) The degree of suspected fault on the part of ROCK SOLID;
c) ROCK SOLID'S history of prior violations or complaints;
d) ROCK SOLID'S ability to pay;
e) Any good felth effort by ROCK SOUD in attempting to achreve ^plianoe, andf) The ^ct the penalty may have on ROCK SOUD's ability to continue in business.

North Dakota Century Code section 49-07-01.1 provides for advll penalty not to exceed twenty
five thousanddollarsfornotations ofthe One Call law.

Please send or e-mail written response to the Commission at the address above or call me at
701-220-5779.

Best regards.

C.KentKahl, WBI

AaronAMorman

Pipeline Safety Inspector/Program Manager
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Public Service Commission
State ofNorth Dakota

60O BanBottkviri Dept. 401
anevOSSKKaERS Binwefc. North 1MooI>SOSOS4HIO
BliuP.Kilk
RwdyOKislRiann
JuIm Fodofflhik PhOho: 701410*2400,WK rNOfow ^ ^ 1477445-44I5

Execiitivit Secietaiy
DtiKllNibehka JULY 30. 2014 TOD:IOO-3664MO€1711

ROCK SOLID EXCAVATING, INC. CASE GS-14-633
P.O. BOX 235
PARK CITY. Ml 59063-0235

Re: ND ONE-CALL COMPLAINT

Dear Mr.Todd:

Enclosed isa copy of a ND ONE-CALL COMPLAINT against ROCK SOLID EXCAVATING.
INC. (ROCK SOLID) received by the North Dakota Public Service Commission (Commission)
on July 22,2014, from WBI Energy (WBI). The location of the ND ONE-CALL violation was
White Tail Circle In Williston, ND
Please respond tothe Third Parly Complaint by August 27,2014, with your written account of
the event. Your response, thecomplaint, and other availat^ information will be renewed to
determine whether Commission staff will file a formal complaint.

Your response should also address the following criteria used todetermine the amount ofcivil
penalty, If any. to be recommended by Commission staff as part of a formal complaint:

a) The nature, circumstances, andseverity ofthecomplaint:
b) The degree ofsuspected fault onthepart ofROCK SOLID;
c) ROCK SOLID'S history ofprior violations orcomplaints;
d) ROCK SOLID'S ability to pay:
e) Any good faith effort by ROCK SOLID in attempting toachieve compliance; and -
f) The effect the penalty may have on ROCK SOLID'S ability to continue In business.

North Dakota Century Code section 49-07-01.1 provides for a civil penalty not to exceed twenty
five thousand dollars for violations of the One Call law.

Please send or e-mail written response to the Commission at the address aboveor call me at
701-220-5779.

Bestjegards,

C. Kent Kahi, WBI

Aaron A Morman
Pipeline SafetyInspector/Program Manager
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— MOTION

February 10, 2016

Public Service Commission Case No. GS-14-633
Rock Soiid Excavating, Inc.
Damage Prevention Enforcement

I move the Commission find the Forma! Complaint filed by the North Dakota

Public Service Commission Advocacy Staff on January 13, 2016, states a prima facie

case, and serve the Complaint on the Respondent in Public Service Commission, Rock

Solid Excavating, Inc., Damage Prevention Enforcement, Case No. GS-14-633.
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Commission Motion finding Complaint prima fade
and serve
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