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IN DISTRICT COURT, GRAND FORKS COUNTY, STATE OF NORTH DAKOTA

Public Service Commission,

Petitioner,

vs.

Grand Forks Bean Company, Inc.,
Auto-Owner Insurance Company, and
Bremer Bank, National Association,

Respondents.

Bremer Banic, National Association,

Cross-Claimant,

vs.

Grand Forks Bean Company, Inc.,

Cross-Defendant.

PSC CaseNo. GE-15-36

Civil No. 18-2015-CV-00240

BREMER BANK, NATIONAL
ASSOCIATION'S ANSWER TO

APPLICATION FOR

APPOINTMENT AS TRUSTEE,

COUNTERCLAIM, AND
CROSSCLAIM

mcfmo

on

SCP 1 0 2015

ND Public Service

rommlsslor

ANSWER TO APPLICATION FOR APPOINTMENT AS TRUSTEE

COMES NOW, Respondent Bremer Bank, National Association, byand through its

Attorneys Tracy A. Kennedy andJohn D. Schroeder, for and asitsAnswer tothe Petitioner's

Applicationfor Appointment as Trustee, alleges and states as follows:

511. Respondent Bremer Bank, National Association (hereafter "Bremer") generally

denies theallegations and claims made byPetitioner Public Service Commission (hereafter

"Commission" or "PSC") in its Application for Appointment as Trustee (hereafter

"Petition"), unless otherwise admitted orqualified herein. All allegations not specifically

EXHIBIT
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admitted herein are denied.

^2. Bremer admits the allegations of the following paragraphs of the Petition: 1,2,11,

13,18, and 19.

p. Bremer specifically denies theallegations ofthefollowing paragraphs ofthePetition,

and puts the Commission on its burden of proof:

1|4. Bremer iswithout sutFicient knowledge orinformation toform abehefastothe truth

of the following paragraphs of the Petition, and therefore denies the same, and puts the

Commissionon its burden of proof: 3,4, 5, 6, 7, 8, 9, 10, 12, 20, 21, 22, 23, 24, and 25.

|5. Bremer admits the allegations of paragraph 14 of the Petition that it engaged in

negotiations regai'ding the sale of Grand Forks Bean Company, Inc.'s (hereafter "Grand

ForksBean") dryedible pintobeaninventory butdenies allother allegations asto thecontent

or characterization of those negotiations.

^6. Bremer admits the allegations ofparagraph 15 of thePetition that it asserts it has a

perfected security interest in the grain inventory and other assets of Grand Forks Bean that

may become a part of thetrust in any insolvency proceeding, butdenies theallegation that

Bremer first filed a claim to that effect with the Commission on January 28, 2015, and is

without sufficient knowledge or information to form a belief as to the truth as to the

remainder of this paragraph and therefore denies the same.

^7. Bremer admits the allegations of paragraph 15 of the Petition that bids were

entertained, including from Central Valley Bean Cooperative, but is without sufficient

knowledge or information to form a belief as to the truth as to the remainder of this

paragraph and therefore denies the same.

^8. Bremer admits the allegations ofparagraph 16 ofthe Petition as to Central Valley
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Bean Cooperative's bid, but is without sufficientknowledge or informationto form a belief

as to the truth as to the remainder of this paragraph and therefore denies the same.

^9. Bremeris without sufficient knowledge or information to forma beliefasto thetruth

the allegations ofparagraph 26of the Petitionin that therehasbeenno allegation orassertion

of anyproperdemand for anypayment or re-delivery foranygrainpurchased, marketed, or

stored by Grand Forks Bean Company, Inc.

1|10. Bremer states that the allegations of paragraph 27 of the Petition states a legal

conclusion as to which no response is required.

^11. Bremer states that the allegations of paragraph 28 of the Petition states a legal

conclusion as to which no response is required.

^12. Bremer iswithout sufficient knowledge orinformation to form abeliefastothetruth

of the allegations of paragraph 29 of the Petitioner as to whether bond proceeds will be

needed to redeem outstanding receipts issued byGrand Forks BeanCompany andstates that

the remainder of theallegations ofparagraph 29ofthePetition statea legal conclusion asto

which no response is required.

^13. Bremer admits the allegation ofparagraph 30 ofthe Petition that the Commission is

not requesting thebonding company bejoinedat thistime, butBremer is without sufficient

knowledge or information to form a beliefas tothetruthofthe allegations in theremainder

of the paragraph.

^14. Bremer admits theallegation ofparagraph 31 ofthePetition that Credit-Sale Contract

Indemnity Fund proceeds may beneeded ifGrand Forks Bean is determined tobeinsolvent,

but Bremerstatesthat theremainder of the allegations ofparagraph 31of the Petitionstatea

legalconclusion as to whichno response is required.
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^15. Bremerstatesthat paragraphs 32 to 36 of the Petitionstatelegal conclusionsand/or

prayers for relief as to which no response is required.

Affirmative Defenses to Petition

f 16. The Petition fails to state a claim upon which relief can he granted.

Tf17. TheRespondent Grand ForksBeanCompany, Inc. is ahleto meetits repayment and

redelivery obligations upon a proper demand for payment or redelivery.

^18. The claims in the Petition are barredby the doctrine of estoppel.

^19. The claims of various producers/growers as alleged in the Petition are subject to

setoff in favor of Bremer, as the perfected secured party of Grand Forks Bean Company

Inc.'s accoxmts and inventory and proceeds therefrom.

^20. The claims of the producers/growers are subordinate to and subject to Bremer's

perfected securityinterest in all grain inventory and proceeds of that inventory.

^21. The claims oftheproducers/growers may hebaiTed inwhole orpartbythestatute of

frauds if any statements not in a signed writing are being relied upon by said

grower/producer.

^22. The claims oftheproducers/growers may bebarred inwhole orpartbyanapplicable

statute of limitations or statute of repose.

^23. Theclaims oftheproducers/growers may he han*ed in whole orpartby laches.

f24. WHEREFORE, Bremer praysfor judgmenton its Answer as follows:

a. Dismissing the Application;

h. Denying the Commission's request for appointment as Trustee underN.D.C.C. ch.

60-04;

c. Ordering thatany grain inventory orproceeds thereofbeturned overto Bremer and
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Grand Forks Bean Company, Inc., in accordance with Bremer's Crossclaim;

d. For Bremer's Costs and Disbursements incurred herein; and

e. For such other and further relief deteimined to be just and equitable.

COUNTERCLAIM

COMES NOW, Respondent Bremer Bank, National Association, byandthrough its

Attorneys Tracy A.Kennedy and John D.Schroeder, forand as itsCounterclaim against the

North Dakota Public Service Commission Petitioner alleges and states as follows:

COMMON COUNT - FACTUAL ASSERTIONS

^25. Grand Forks Bean Company, Inc. ("Grand Forks Bean") isacorporation formed under

the laws ofNorthDakotawithitsprincipal place ofbusiness at2120 NorthWashington Street,

Grand Forks, North Dakota.

^26. Bremer Bank, National Association ("Bremer") is a bank formed under the National

Banking Act, with isprincipal place ofbusiness at3ICQ S. Columbia Rd. Grand Forks, North

Dakota. Bremer Bank is authorized to do business in North Dakota.

^27. The NorthDakotaPublic Service Commission ("PSC" or"Commission") isanagency

ofthe State ofNorth Dakota formed under N.D. Const. Art. V, § 2, andN.D.C.C. ch. 49-01.

^28. Grand Forks Bean took outloans from Bremer. The amount owed byGrand Forks

Beanto Bremer is principal in the amount of $641,471.06, accrued interest at the variable

rate of 4.25% per annum as stated in the loan documents through September 3, 2015, of

$22,844.00,and interestper day of $75.7292224 after that date.

K29. As part ofthat financing, Grand Forks Bean pledged toBremer certain ofits personal

propeity assets including all "inventory" to Bremer to secure the loans, among other
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categoriesofcollateral. Attachedhereto, and incorporatedhereinbyreference, as Exhibit A

to D, are security agreementsexecutedby Grand Forks Bean Company,Inc. describing the

property pledged to Bremer, dated October 20, 2011, September 12, 2012, November 9,

2012, and October 14, 2013. The categories of collateral pledged include "inventory",

"accounts", "equipment", "general intangibles", and "chattel paper", as well as other

collateral attached to or traceable to these categories.

PO. Bremer has perfected its security interest through filings of UCC-1 Financing

Statements with the North Dakota Secretary of State's office. Attached hereto, and

incorporated herein byreference, asExhibit E isthe filed UCC financing statement in favor

of Alems Financial dated September 30, 2005; Exhibit F is the filed UCC financing

statement assignment from Alerus Financial to Bremer dated October 3,2011; ExhibitG is

another filed UCC financing statement in favor ofBremer dated January 6,2012.

P1. Grand Forks Bean was indefault under the terms ofthe security agreements and other

loan documents with Bremer. Recognizing this default, Bremer and Grand Forks Bean

enteredintoaLoan Workout Agreement, datedJanuary 7,2015, a copy ofwhichis attached

hereto and incorporated herein by reference as Exhibit H. Due to the institution of this

insolvency proceeding against Grand Forks Bean,it is nowin default of the LoanWorkout

Agreement.

p2. The Commission andany growers orproducers have notfiled withtheNorth Dakota

Secretary of State's office any type offinancing statement or lien statement against Grand

Forks Bean. On informationand belief, there is no security agreement between either the

Commissionor any growers/producers and Grand Forks Bean.

P3. Bremer's perfected security interest has afirst priority lien toall ofthe inventory and
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othercategories of collateral of Grand ForksBeandescribed in anysecurity agreement and

financing statement, and all proceeds therefrom as and against any claims of either the

Commission or any growers/producers.

COUNT ONE - DECLARATORY JUDGMENT - PRIORITY

p4. The allegations ofparagraphs 25 to33 ofthe Counterclaim are incorporated herein by

reference.

^35. The Commission seeks to gain control of, and disperse proceeds realized from the

saleofGrand Forks Bean'sinventory which hasbeenpledged ascollateral toBremer andis

subject to Bremer's first priority lien.

P6. The Commission's control or attempted control and disbursement ofGrand Forks

Bean's grain inventory or its proceeds may be in violation of Bremer's rights under its

perfected first priority security interest inthe inventory and other collateral ofGrand Forks

Bean pledged to Bremer.

P7. There isareal and present controversy over the relative rights ofthe Commissionand

Bremer to Grand Forks Bean's grain inventory or its proceeds.

^38. Bremer desires the court declare, pursuant to N.D.C.C. ch. 32-23, and determine that

Bremerholds a first prioritylien in the inventory and other collateral of GrandForksBean

pledged toBremer which the Commission seeks topossess and dispose of, as trustee under

N.D.C.C. ch. 60-04 or otherwise, and any distribution or claimof the Commission or the

growers/producers are subordinate to Bremer in the assets of Grand Forks Bean that have

been pledged to Bremer.

1139. WHEREFORE, Bremer prays the court grant thefollowing relief:

a. Declare Bremer has a perfected lien ontheinventory and other assets described in
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any security agreement between Grand Forks Bean and Bremer and financing

statement superior to the rights of the Commission or any other person;

b. Declare that any distribution out of any assets controlled or administered by the

Commissiontraceableto collateralpledgedto Bremerbe first distributedto Bremer

to satisfy the outstanding loanto Grand ForksBeanbefore beingdistributed to the

Commission or any other person;

c. An award of Bremer's costs and expenses incurredin this action; and

d. For such further relief determined to be just and equitable.

CROSSCLAIM

COMES NOW, Respondent Bremer Bank, National Association, byandthrough its

Attorneys Tracy A.Kennedy andJohn D.Schroeder, forandasitsCrossclaim against Grand

Forks Bean Company, Inc. Respondent alleges and states as follows:

COMMON COUNT - FACTUAL ASSERTIONS

f40. Grand Forks Bean Company, Inc. ("Grand Forks Bean") isacorporation formed under

thelawsofNorthDakota withitsprincipal place ofbusiness at2120 NorthWashington Street,

Grand Forks, North Dakota.

^41. Bremer Bank, National Association ("Bremer") is a bank formed under the National

Banking Act, with isprincipal place ofbusiness at3100 S.Columbia Rd. Grand Forks, North

Dakota. Bremer Bank is authorized to do business in North Dakota.

f42. The North DakotaPublic Service Commission ("PSC" or"Commission") isanagency

of the State ofNorth Dakota formed under N.D. Const. Art. V, § 2, and N.D.C.C. ch. 49-01.

Tf43. Grand Forks Bean took out loans from Bremer. The amount owed by Grand Forks
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Bean to Bremer is principal in the amount of $641,471.06, accrued interest at the variable

rate of 4.25% per annum as stated in the loan documents through September 3, 2015, of

$22,844.00, and interest per day of $75.7292224 after that date.

^44. Aspartof that financing. GrandForksBeanpledgedto Bremercertainof itspersonal

property assets including all "inventoiy" to Bremer to secure the loans, among other

categories of collateral. Attachedhereto,and incorporated herein byreference, as ExhibitA

to D, are security agreements executed by Grand Forks BeanCompany, Inc. describing the

propertypledged to Bremer, dated October20, 2011, September 12, 2012, November 9,

2012, and October 14, 2013. The categories of collateral pledged include "inventory",

"accounts", "equipment", "general intangibles", and "chattel paper", as well as other

collateral attached to or traceable to these categories.

f45. Bremer has perfected its security interest through filings of UCC-1 Financing

Statements with the North Dakota Secretary of State's office. Attached hereto, and

incorporated hereinby reference, as ExhibitExhibitE is the filed UCC financing statement

in favorofAlerusFinancial datedSeptember 30,2005;ExhibitF is the filedUCCfinancing

statement assignment from Alerus Financial toBremer dated October 3,2011; Exhibit Gis

another filed UCC financing statement in favor of Bremer dated January 6,2012.

^46. Grand Forks Bean was indefault under the terms ofthe security agreements and other

loan documents with Bremer. Recognizing this default, Bremer and Grand Forks Bean

entered intoa LoanWorkout Agreement, dated January 7,2015, a copyofwhichis attached

hereto and incorporated herein by reference as Exhibit H. Due to the institution of this

insolvency proceeding against Grand Forks Bean, it isnow in default of theLoan Workout

Agreement.
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COUNT ONE - ACTION ON SECURITY AGREEMENT AND

LOAN WORKOUT AGREEMENT

^47. The allegations ofparagraphs 40to46oftheCrossclaim areincorporated herein by

reference.

^48. Grand Forks Bean isindefault ontheloan due tofailure tomake payment when due,

Bremer reasonably deems itselfto be insecure, the institution of an insolvency proceeding

against Grand Forks Bean, failure ofGrand Forks Bean toremain anongoing business, and

other terms of default as defined in the loan documents between Bremer and Grand Forks

Bean.

^49. Due to the default by Grand Forks Bean, Bremer is entitled to liquidate collateral

pledged fortheloan andapply totheloan thenetproceeds realized from thecollateral, after

deducting reasonable expenses of retaking, holding, preparing for disposition, processing,

and disposing of the collateral.

^50. Dueto thedefault byGrand Forks Bean, under the terms of any security agreement

between Grand Forks Bean and Bremer, Bremer has all of the rights of a secured creditor

under the Uniform Commercial Code, N.D.C.C. tit. 41, and, in addition, Bremer is entitled to

the reasonable expenses of retaking, holding, preparing for disposition, processing, and

disposing of the collateral, and to attorney's fees and legal expenses, unless prohibited by

law, incurred in collection.

COUNT TWO - ACTION ON PROMISSORY NOTE AND

LOAN WORKOUT AGREEMENT

1(51. The allegations ofpai-agraphs 40 to50 ofthe Crossclaim are incorporated herein by
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reference.

^52. Grand Forks Bean is indefault ontheloan due tofailure to make payment when due,

Bremer reasonably deems itselfto be insecure, the institution ofan insolveticy proceeding

against Grand Forks Bean, failure ofGrand Forks Bean to remain anongoing business, and

other terms of default as defined in the loan documents between Bremer and Grand Forks

Bean.

^53. Due to thedefault by Grand Forks Bean, Bremer is entitled to a money judgment

against Grand Forks Bean for the amount of the indebtedness.

^54. WHEREFORE, Bremer prays thecourt grant thefollowing relief:

a. That Bremer's security interest in all assets of Grand Forks Bean described in any

security agreement between Bremer andGrand Forks Bean beforeclosed and thatthe

collateral be sold subject to Court supervision and the proceeds applied to the

outstanding debt of Grand Forks Bean with Bremer;

b. For entry of a money judgment in favor of Bremer Bank, National Association

against Grand Forks Bean, Inc. intheamount of$641,471.06, accrued interest atthe

variable rateof4.25% perannum asstated intheloandocuments through September

3, 2015, of $22,844.00, and interestper day of $75.7292224 after that date prior to

entry ofjudgment and after judgment isentered the highest rate ofinterest permitted

by law upon judgments.

c. An award of Bremer's costs and expensesincurredin this action; and

d. For such further relief determined to be just and equitable.
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Dated this day of , 2015.

TRACY A. KENNEDY, ND ID # 05704
JOHN D. SCHROEDER, ND ID #07147
Zimney Foster P.C.
3100 South Columbia Road, Suite 200
Grand Forks ND 58201

Telephone: (701)772-8111
Fax: (701)772-7328
tracvkemiedv@noi1hdaIcotalaw.net

ischroeder@northdakotalaw.net

Attorneys for Bremer Bank, National
Association
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