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STATE OF NORTH DAKOTA IN DISTRICT COURT

COUNTY OF GRAND FORKS

Public Service Commission,
Petitioner,

-vs- : Case No.
18-2015-Cv-00240
Grand Forks Bean Company, Inc.,
Auto-Owners Insurance Company,

Respondents.

TRANSCRIPT OF

DEPOSITION OF SUSAN RICHTER

Taken At
122 East Broadway Avenue
Bismarck, North Dakota
January 14, 2016

(APPEARANCES AS NOTED HEREIN)
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MITCHELL D. ARMSTRONG

Smith Bakke Porsborg Schweigert &
Armstrong

Attorneys at Law

122 East Broadway Avenue

P.0O. Box 460

Bismarck, North Dakota 58502-0460

FOR THE PETITIONER.
-- and --

ILLONA A. JEFFCOAT-SACCO

Public Service Commission

600 East Boulevard

Department 408

Bismarck, North Dakota 58505-0480

FOR THE PUBLIC SERVICE
COMMISSION.

BRADLEY J. BEEHLER

Morley Law Firm, Ltd.

Attorneys at Law

4000 Garden View Drive, Suite 100
P.0O. Box 14519

Grand Forks, North Dakota 58208-4519

FOR THE RESPONDENT,
AUTO-OWNERS INSURANCE
COMPANY. (Via
Telephone.)

JOHN D. SCHROEDER

Zimney Foster P.C.

Attorneys at Law

Suite 200

3100 South Columbia Road

Grand Forks, North Dakota 58201

FOR THE CLAIMANT,
BREMER BANK, NATIONAL
ASSOCIATION.
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(Pursuant to Notice to Take Deposition of
SUSAN RICHTER in the above-entitled cause, the
following examination came on for taking before
Stephanie A. Smith, a Registered Professional
Reporter and a Notary Public in and for the State
of North Dakota, at the offices of Smith Bakke
Porsborg Schweigert & Armstrong, 122 East Broadway
Avenue, in the City of Bismarck, County of
Burleigh, State of North Dakota, on the 14th day of
January, 2016, commencing at 9:11 a.m., counsel
appearing on behalf of the respective parties as
hereinbefore indicated:)

(The following proceedings were had and
made of record:)

SUSAN RICHTER,
being first duly sworn, was examined and testified
as follows:
EXAMINATION

BY MR. SCHROEDER:

Q. Good morning. This is the time and place
designated in a notice to take deposition in the
case Public Service Commission versus Grand Forks
Bean and Auto-Owners Insurance. Can you please

state your full name for the court reporter.
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A. Susan K. Richter.

Q. Okay. And have you ever given a
deposition before?

A, Yes.

Q. Okay. And you're probably familiar with
this, but I'll say it for the record anyway. The
most important person in the room is this court
reporter, so she's taking down everything that's
being said. So please wait to answer the question
that I'm asking until I'm done asking it. I'11
show you the same -- her the same courtesy of
waiting to ask the next question until you answer.

If there's at any time a question you
don't understand, please ask me to rephrase it or
state I don't understand. If you answer the
guestion, I'm going to assume that you understood
the question.

If you need a break, please -- please let
us know and we can take a break. And if you -- the
question is a yes or no question, please say yes or
no, not a nod of the head or an mm-hmm or huh-uh.

All right. Let's see. So how long
have -- where -- where do you currently work?

A. At the Public Service Commission.

Q. Okay. What is your job title there?
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A. I am the director of the licensing
division.

Q. Okay. How long have you worked at the
Public Service Commission?

A. I started in 1978.

Q. and how long have you been the director of
the licensing division?

A. I was appointed interim director in 2004
and my classification was approved in 2005.

Q. Prior to being the licensing division
director, what was your position at the Commission?

A. I was a licensing specialist in the same
division.

Q. Is that the -- where you had started when
you started at the Commission?

A. No.

Q. Okay. What -- when did you start as a
licensing specialist?

A. Well, that position was reclassified to
licensing specialist. I moved from the -- I moved
around a little bit and started in the grain
elevator division in -- I don't recall if it was
exactly 1983 or 1984.

Q. And then prior to 1983, what was your

position at the Public Service Commission?
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A. I -- when I started in '78, I started at
the front desk and I worked there until 1980, at
which point I worked in the reclamation division
and then moved to licensing.

" Q. Okay. So describe for me the -- the
duties that you had as a licensing specialist.

A. Well, as a licensing specialist I was
responsible for visiting with anybody that called
the Commission with information wanting to become
licensed or that had questions or concerns or
problems. I did all of the renewals. I worked
very closely with insolvencies when we had
insolvencies and provided assistance in whatever
area that the director needed assistance.

Q. Okay. What would be the duties that you
have now as the division director?

A. Well, in addition to some of those same
duties, which would be like I'm still the -- I used
to be the primary contact, and right now I am
basically the contact because the division consists
of myself, two inspectors who spend most of the
time out of the office, and then I have some
part-time support. So I'm the primary person when
anybody calls to talk about any grain matter or to

ask questions about becoming licensed or has
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complaints or I'm the person that reviews all of
the documents that do come in with our applications
and our -- basically any requests for any kind of
an action in front of the Commission. I testify at
hearings, legislative, as an example, rulemaking,
and I'm here today.

Q. All right. So the -- can you describe the
hierarchy within the licensing division currently.

A. Well, again, I would be the division
director, and directly underneath me would be two
grain warehouse inspectors. And then I have a
temporary person. She works part-time for the
gener;l office of the Commission and part-time for
the licensing division. And then I have a second
person that provides some support because the
licensing division, in addition to having the grain
elevator matters, has auction matters, and that
second support person handles most of the auction
calls.

Q. Okay. What are the different aspects of
the -- the licensing division? What are the
different roles that you play in the work of the
Commission?

A. I'm not sure if I know exactly what you're

looking for. The different roles, again, I'm the
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10
division director, so I would be -- the inspectors
would be responsible to me. I'm responsible then
to the Commission for whatever is done within the
division.

Q. So it involves applications for new
licenses; right?

A. That's my responsibility. I review all of
the applications for new licenses, I review all of
the documents that come in with those applications.
I review -- and when I say "I review," I review for
compliance all of the documents and all of the
requests for any kind of changes that come in once
a licensee has become licénsed. When the
inspectors do their examinations, I review all of
the memorandums of adjustments that they issue, and
I review all of the -- if there are compliance
items that have to be filed as a follow-up to those
memorandums, it's my responsibility to review them.

Q. Ckay.

A. I'm in charge of the budgeting for the
division.

Q. So describe the -- the process for
continued oversight of your licensed grain

warehouses.

A. Well, initially a license application --
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11
or an applicant company has to file an application,
and I review the application matters that come in
to make sure that they are compliant. If they meet
the requirements of, like, you know, is the
application, you know, completed, has it been
signed, 1is it notarized, is the correct license fee
included, is there a bond, is that bond correct, is
it in a sufficient amount, has everybody signed it
that needs to sign it. I review the insurance to
make sure that we have an acceptable insurance
filing for the grain which has to be insured, and I
review all of the documents to make sure that they
contain the components that statute says they have
to contain.

And then once all compliance has been met,
I will take that item to the Commission and ask the
Commission to approve a license. And once the
Commission adopts an order agreeing to issue a
license, then I will -- actually the person that
works underneath me will then -- I will actually
assign the license number, and the person
underneath me will then print that license and send
it in the mail along with some certain documents
that are required to be posted at the elevator.

Q. Okay. And for the licensees there are
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12
annual -- annual filings they have to do; is that
right?

A. Well, licensees have to renew their
licenses on an annual basis. In 2015 there was a
slight change, so -- a legislative change resulted
with the August 1, 2015, licenses. Some of them
will be -- were renewed on a one-year basis and
some will be renewed on a two-year basis, and we
will -- next year the ones that were renewed on a
one-year basis will be issued a two-year license.
And so ultimately all of our elevators, except for
those licensed less than seven years, will have a
two-year license that's issued to them.

Q. For a licensee that is found by the
Commission to not be in compliance with your
regulations, what are some of the remedies
available?

A. Well, if -- repeat that question, please.

Q. Sure. If there's a licensee that's not in
compliance with the Commission's regulations, what
are some remedies for that noncompliance?

A. Well, I think we would work with that
licensee to bring them into compliance. Depending
on what the situation is, staff may visit with our

attorney about maybe some alternative action that
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13
should be taken, or eventually in some cases we
could end up doing -- going to our Commission with
a recommendation to have a formal complaint.

Q. With the annual license renewal, 1s there
formal Commission action taken on each renewal?

A. There is not. The renewals are reviewed
by staff, and generally one of the grain warehouse
inspectors will do most of the review of those
applications, and if he has any questions or
concerns, he will bring those to my attention and

then I will determine how we should proceed from

there.
Q. Okay.
A. If there's --
Q. If there was an issue with a licensee

being out of compliance, when's that typically

discovered by Commission staff?

A. I think it could be different with every
instance.
Q. Okay. Is -- like an annual review, would

that be a typical time at the license renewal?
A. Sometimes there are, let's say, at a
renewal a document may come in that doesn't contain

everything that it's required to have. Before we

would renew that license, we would make that
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applicant revise that document and resubmit it.

Once we have all items that are then correctly

submitted, we would go ahead and renew the license.

Q. Okay. And you've talked about having some

inspectors. Can you describe for me what the
inspectors do at the Commission.

A. Okay. We have two grain warehouse
inspectors. One recently retired and we will be -
hope to be filling that position in the near
future, but the inspectors visit the elevators and
they look at the books to verify that there is a

sufficient amount of inventory to cover grain

obligations. They will look at contracts to make
sure that contracts have been signed. They will
measure the grain. If they see anything that is

concerning, they will take whatever kind of action
is necessary. They may contact me at the office
for direction. They may -- if they find something
that needs to be corrected, would write it in a
document called a memorandum of adjustment, and
then the licensee would have 30 days to file
whatever documents they need in response to that
memorandum of adjustment.

Q. Okay.

A. If they see something significant, again,

o
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15
they would bring that to my attention and we would
have to determine, possibly visit with legal, how

to proceed from there.

Q. Okay. You said if there's something
concerning, they may contact you. So let's --
let's say in 2014 -- 2015, this past -- past year,

how often would you be contacted by your grain
inspectors while they're doing an inspection?
A. Wow. Occasionally. I don't know that I

can give you a number.

Q. Okay.

A. It would be a random guess.

Q. Would you say less than half?

A. Yes.

Q. Okay. Do you know how many inspections

were done in, let's say, 20157

A. I don't have the number off the top of my
head. I looked at a report for the last quarter,
and I believe we had completed 31 examinations that
consisted of 38 facilities. That number was
probably low because of the time of the year,
Christmas, New Year's, Thanksgiving.

Q. Of those 31 inspections, how many -- how

often were you contacted by the inspector while

they were doing an inspection?
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A. I really don't have a definite answer.
Q. More than four?
A. Without actually having the list in front

of me and knowing the examinations and thinking
about what was written on them, I really can't give
you a number.

Q. I don't know if you identified, but can
you identify for me the two grain warehouse

inspectors that were working for the Commission in

20147

A. They would be Timothy Erdmann and Michael
McNamee.

Q. Okay. How long have you worked with Tim
Erdmann?

A. Tim Erdmann worked for the Commission I

believe it was 16 or 18 years and I worked with him
his entire time.
Q. For that whole time were you Tim's

supervisor?

A. No.

Q. Okay. Were you ever Tim's supervisor?

A. Yes.

Q. Okay. When did you become Tim's
supervisor?

A. In 2004.
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Q. Okay. What all are your duties in
supervising the grain warehouse inspectors?

A. Well, my duties would be to -- I mean I'm
responsible for their actions. I review their
memorandums. I -- if I need them to -- they
ultimately -- basically are responsible for setting
up their own examination schedule. If I need to
redirect them in a different direction, I would do

that. Generally the responsibilities that any

supervisor would have. I do their performance
evaluations. If there is something that I need to
bring to their attention in their -- as a

supervisor, then I do that as well.

Q. Okay. So in reviewing memorandums of
adjustment, can you describe how that process
works?

A. Okay. The inspectors will complete their

examination, issue what's called the memorandum of

adjustment. That memorandum will contain
anything -- it will identify anything that needs to
be addressed. So, as an example, if -- 1if

conversion hasn't happened in a certain period of
time, that would be addressed on a memorandum. If

there were contracts that weren't signed that had

to be signed, that would be addressed in a
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memorandum. Those are created by the inspector.
They are reviewed with the elevator personnel,
whoever -- either the manager, bookkeeper, whoever
was helping with that examination, and then they
will be signed. And once they are signed, then a
copy will be provided to me so that I can review
them and I am aware of what took place at -- during
each one of the examinations. And if there is
subsequent follow-up, that is my responsibility.

Q. So you don't necessarily make changes to
the memorandums before they're issued?

A. I don't ever make a change to a memorandum
because it has been signed by both parties once

they have reviewed what's in it.

Q. So it's created by the inspectors at
the -- at the warehouse facility?

A. Right at the examination. Correct.

Q. Okay. You talked about performance
evaluations. Can you describe that -- the process

for that at the Commission?

A. Well, we have a set performance evaluation
that takes place in May of each year. We have a
written document that we go through with our
inspectors, and I evaluate the performance

throughout the course of the year. 1If there is




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19
something that has come up outside -- at a
different time in the year that I would need to
address -- to visit with an inspector on, I would
do so at that time and therefore it would not be
included in that annual performance evaluation.

Q. But if there were large problems, that
would be in those performance evaluations; is that
right?

A. If I saw something that I felt was a large
problem and something that was not acceptable, then
I would put it into that evaluation unless it was
something that was handled and didn't belong in the
evaluation.

Q. Likewise, if -- if work was satisfactory
or very good work, that would also be in a

performance evaluation; is that right?

A. Yes. I would evaluate what I felt they
were —-- how the inspector was doing his job.
Q. Okay. And so for each year that you've

been supervising Tim Erdmann, you'd have a written
performance evaluation for him; is that right?

A. Yes.

Q. Okay. Do you recall any of those
performance evaluations for Tim?

A. Not specifically.
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0. Okay. Do you recall the general --
generally what -- whether they were good
evaluations or bad evaluations?

A. I don't recall ever having anything -- any
significant concern that I have identified in an
evaluation for Tim Erdmann.

Q. What's your impression of Tim -- Tim's
work while you've been supervising him at the
Commission?

MR. ARMSTRONG: I'm going to object at
this point. I mean I think her opinion of Tim's
work at the Commission is one thing. I mean I
think she's gone over and explained her performance
evaluations. I don't know what that would possibly
have to do with Grand Forks Bean's insolvency. And
certain portions of performance evaluations are
confidential by statute in addition, so depending
on the specific of nature of it -- I mean if you
can relate it to Grand Forks Bean, that's one
thing, but, you know, her opinion of Tim is really
not admissible evidence or even calculated to lead
to in this case.

MR. SCHROEDER: Are you directing the
witness to not answer the question?

MR. ARMSTRONG: How is her opinion of Tim
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related to admissible evidence? That would help me
explain whether I direct her to not answer the
question or not.

MR. SCHROEDER: The annual inspections is
one of the issues and one of the pieces of
evidence, and so related to that is supervision of
the inspectors.

MR. ARMSTRONG: So what was your question
again? Her general opinion of Tim over 16 to
18 years of his work at the Commission?

MR. SCHROEDER: I believe the question was
what is your general opinion of Tim's work at the
Commission while you've been his supervisor.

MR. ARMSTRONG: You can go ahead and
answer subject to my objection.

THE WITNESS: Tim has been a very good
employee for the Commission. Tim -- I would
classify Tim as an excellent employee, and I don't
believe I've ever given Tim an evaluation that did
not warrant excellent performance.

(Deposition Exhibit 1 was marked for
identification.)

Q. (MR. SCHROEDER CONTINUING) Okay. I'm
going to show you what's been marked as Deposition

Exhibit No. 1, and I'll represent to you these --
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this is from the Commission's responses to our --
Bremer Bank's requests for the production of
documents. Can you look at that -- that document.

A. Yes.
MR. GAUSTAD: Counsel, this is Dan
Gaustad. Can you identify the Bates number on the
document?
MR. SCHROEDER: I'll go ahead and have the
deponent do that.
Q. (MR. SCHROEDER CONTINUING) Can you
identify the document -- the Bates stamp document

number on the bottom of that.

A. 2074, PSC 2074.
0. And what is that document?
A. The title is Frequently Asked Questions,

credit-sale contract indemnity fund.

Q. Are you familiar with that document?

A. Yes, I am.

Q. Okay. Did you -- how are you familiar
with it?

A. I'm familiar with it because I was

involved when it was drafted initially back in
2003, and then I have been -- I have -- I mailed it
to all of our licensees. I have provided this on a

number of occasions to -- or directed through the
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Commission's website anyone that has asked for
information -- most anyone that has asked for

information about the credit-sale contract

indemnity fund. I've used it -- or I've -- I've
updated it, actually, so it's -- I'm very familiar
with it.

Q. Was anybody else involved in the drafting

of this document?

A. The initial drafting, yes.

Q. Okay. So the initial drafting, who all
was involved with that?

A. It would have been the division director
at that time, our attorney at that time and members
of the agriculture community also were involved.

Q. Okay. Was a similar process used when the
document was revised?

A. I don't believe I used the members of the
industry, but I would have visited with my counsel.
Q. On the first page of that document, can

you read the statement after Q3.

A. NDCC Subsection -- Sections 60-02-01(2)
and 60-02.1-01(2) define a credit-sale contract as,
ellipsis, a written contract for the sale of grain
pursuant to which the sale price is to be paid or

may be paid more than 30 days after the delivery or
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release of the grain for sale and which contains
the notice provided in ND Admin Code Section
69-07-03-06, period. Where a part of the sale
price of a contract for the sale of grain is to be
paid or may be paid more than 30 days after the
delivery or release of the grain for sale, only
such part of the contract is a credit-sale
contract. A credit-sale contract must be signed to
be valid and enforceable.

(Deposition Exhibit 2 was marked for

identification.)

Q. (MR. SCHROEDER CONTINUING) All right.
Now I'm handing you what's been marked as
Deposition Exhibit No. 2. It's Bates stamp 2084
through 2093. Can you identify that document for
me?

A. It's a page from a PowerPoint

presentation, credit-sale contract definition.

Q. Do you recognize the document?

A. Yes.

Q. Okay. How do you recognize it?

A. I created 1it.

Q. Okay. What was the purpose in creating

this PowerPoint presentation?

A. Well, I created a number of them. I
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created this -- without knowing a little bit more
information regarding which page has been provided
to me, it was possibly for a presentation to
industry, either in the format of a -- maybe when I
did a series of credit-sale contract training
sessions or it may have been used during a
presentation that I did online. I guess based on
what I have, I can't say exactly the purpose.

Q. You just talked about a series of

credit-sale contract training seminars?

A. Mm-hmm.
Q. Can you describe what those are for me.
A. In 2004, I believe it was, while we had --

the Commission had been collecting the indemnity
fund assessments and we had become aware of some
concerns that we were repeatedly seeing with the
industry when they were being submitted, so I
created this credit-sale contract indemnity fund, a
presentation, and we had seminars, meetings that
the industry could attend in different parts of the
state. And we would explain what a credit-sale
contract is and the kinds of -- what you see on
here, kinds of contracts and talked about the
assessments and collections and so forth in an

effort to resolve some of those issues that we had
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1 been seeing.

2 Q. By industry, who do you mean? What are

3 you -- who are you identifying by using that term?
4 A. That had been -- all of our licensees were
5 invited to participate.

6 Q. Looking at the first page of that

7 Exhibit 2, can you read the first line for me, the
8 reference to the definition.

9 A. NDCC Sections 60-02-01(2) and

10 60-02.1-01(2).

1 11 Q. Okay. And 1is that the definition you were
12 using for a credit-sale contract on this first page
13 here?

14 A. That would be the definition I always use
15 because it comes right out of statute.

16 Q. Okay.

17 (Deposition Exhibit 3 was marked for

18 identification.)

19 Q. (MR. SCHROEDER CONTINUING) Now I'll show
20 you what's been marked as Deposition Exhibit No. 3.
21 It's Bates numbers 2094 through 2104. Can you

22 describe what that document is.

23 A. The name of the -- at the top of the

24 document is Buying Grain in North Dakota, and I

25 believe this was the presentation that I organized
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when we had an online education outreach effort to
grain buyers, roving grain buyers.

Q. Okay.
(Deposition Exhibit 4 was marked for
identification.)
Q. (MR. SCHROEDER CONTINUING) Now I'1ll show
you what's been marked as Deposition Exhibit No. 4.
It's Bates numbers 2105 through 2112. Do you

recognize that document?

A. Yes, I do.
0. And what 1is that?
A. It's the North Dakota Public Service

Commission Grain Warehouse & Grain Buyer
Examination Manual.

Q. Okay. Is this something that was used by
you in your work at the Commission?

A. This manual was recently created, and it
is an abbreviated version of the full examination

manual that we use.

Q. You said it was recently created. How
recent?
A. I believe we completed this -- drafted

this in 2015, I believe.

Q. And you were involved in drafting this; is

that right?
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A. Yes, I was in —-- the inspectors and our
counsel and I worked on this. I'm rethinking the
date. I believe we started working on this

probably in the middle of 2014.

Q. And you said this is an abbreviated
version of a full manual?

A. Yes. We have a complete grain warehouse
examination manual that was drafted when we started
our examination program, which was back -- must
be somewhere around 20 years ago, and then I
revised that manual to include a safety section and
to expand from being geared toward grain warehouse
examinations to grain buyer examinations. And I
did that, I believe, around 2005. And then
following an -- an audit of -- at the Commission,
we drafted this manual to be used as a -- like I
said, abbreviated, something that can be handed to
industry that -- a little bit more clearly and
without getting into all the detail that's included
in our manual, that can be given to industry so
they would know what to expect during an
examination.

Q. Okay. So you would say the material in
here fairly reflects in an abbreviated version that

full manual?
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A. Yes. Fairly well. Not a hundred percent.

Q. And so the purpose of this abbreviated one
was really to give to your licensees; is that true?

A. Correct.

Q. Okay. I'll have you turn to page 3. It's
Bates 2108. I'll have you read the material that
starts after point 3 in the middle of that page
where it says, "During the examination, the
inspector will."

A. Point 3 says, "Conduct a document check of
the following to insure compliance.

"A, all open assembly records.
"B, all open warehouse receipts.
"C, all unpaid credit-sale contracts.

D, a randomly selected group of scale

tickets."
Do you want me to go on to 47
Q. No. That's -- that's fine. Thank you.
A. Sorry.
Q. In your supervision of Tim Erdmann, you --

you understood that he followed these examination
procedures; is that right?
A. When I am thinking about and working on my

evaluation, I do not open it up and go through what

I think Tim has done at each evaluation. What I do
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is I evaluate what I see and what I hear, what I
visited with Tim, what -- I'm -- you know, he's
done examinations. Is he -- is he getting his
exams conducted? Is he providing me with the
memorandums once they've been issued? Is he
visiting with me about something that he finds
concerning? Is he, you know, conducting as many
exams as we want him to conduct? That's the type
of thing that's in my mind when I am preparing an
examination -- or when I'm preparing a performance
evaluation.
(Deposition Exhibit 5 was marked for

identification.)

Q. (MR. SCHROEDER CONTINUING) I'll show you

what's been marked as Deposition Exhibit No. 5.

30

It's Bates numbers 2113 and 2114. Do you recognize

that document?

A. Yes.
Q. Okay. And what is that?
A. It's a You Should Know brochure.

MR. GAUSTAD: I'm sorry. What were the

Bates numbers again?

THE REPORTER: I'm sorry. Who's speaking?

MR. GAUSTAD: Dan Gaustad. I apologize.

THE REPORTER: Thank you.
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MR. SCHROEDER: 2113 and 2114.
MR. GAUSTAD: 211372
MR. ARMSTRONG: 2113.
MR. GAUSTAD: Thank you.
Q. (MR. SCHROEDER CONTINUING) And who is
the -- so this is a publication created by the

Public Service Commission; is that right?

A. Yes.

Q. Okay. Is this something you would have
drafted?

A. No.

Q. No. Okay.

Who would have?

A. This was drafted quite a number of years
ago. I believe that the director at that time took
the lead with input from the attorney at that time
and myself.

Q. So you did have at least some part in

drafting the document, then?

A. I had some input.

Q. Okay. And who was the intended audience
with this =-- this document?

A. I believe the intended audience would be

anyone that is selling grain or maybe has questions

regarding selling grain.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

Q. So generally like farmers?

A. Farmers or I would direct someone that --
from another state maybe that was interested in
buying too. Probably anybody. Mostly farmers,
yes.

Q. And you said this was drafted by the
division director at the time. Who -- what's the
name of that individual?

A. It was Jon Mielke.

Q. And then looking at the top, do you see

where it says Rev. January 20157

A, Yes.

Q. What -- what does that mean?

A. That means it was revised in January of
2015.

Q. Okay. Do you know who it was revised by?

That's an awkward question.

A. I believe that it is our -- the person
that's responsible for our public contact
information. I believe the reason it was revised
at that time is because we had a change of
commissioners.

Q. So as far as you know, the substantive

material, other than changing the names of the

commissioners, wasn't revised?
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A. To the best of my knowledge, I believe
that's -- all that was changed on here was the
commissioners. The contents was not changed, the

contents of what it says.

Q. It would have just been the names on the
left-hand side of that first page?

A. The names. I'm not sure if the TD --
TDD/TTY number was on there at that time. That's
why I say the contents wasn't changed.

Q. Sure. I'll have you read the top -- the
first page, the top of the right-hand column
through that first bullet point.

A. "Credit-Sale Contracts and Indemnify Fund.
Delayed price and deferred payment contracts are
examples of credit-sale contracts. State law
defines credit-sale contracts as written grain sale
contracts that provide that the sale price may be
paid more than 30 days after the delivery or
release of the grain for sale.”

Continue?

Q. No. That's fine. I'll have you turn to
the second -- second page there. Under where it
says Storage Rates and Handling Fees, in the second
column can you read that last bullet point?

A. "Farmers should not confuse storage rates
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with credit-sale contract service or handling

charges," paren, "delayed price and deferred
payment-type transactions," paren. "These fees are

not regulated and are governed by the terms of the

contract that is entered into by the buyer and the

seller.”
Q. Can you explain to me what that means.
A. That means that there is a difference

between a storage charge and a service charge.

Q. Okay. And what is a storage charge?

A. A storage charge 1is what is charged on a
warehouse receipt/storage contract.

Q. Okay. And what's a service charge then?

A. A service charge or fee is what an
elevator may assess on a credit-sale contract.

Q. And so storage -- storage fees, are those
reqgulated by the Commission?

A. Correct.

Q. Okay. And so there's specific statutes
and rules; we could go read about those?

A. Yes.

Q. But a service fee, those are entirely
unregulated; is that right?

A. Yes.

MR. SCHROEDER: Okay. I'm thinking a
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five-minute break might be a good idea right now.
Let's go off the record.

(Recessed at 10:11 a.m. and reconvened at
10:24 a.m.)

MR. SCHROEDER: We'll go back on the
record.

(Deposition Exhibit 6 was marked for
identification.)

Q. (MR. SCHROEDER CONTINUING) I'm showing

you what's been marked as Deposition Exhibit No. 6.
It is Bates numbers 2272 through 2289. Now, I'm
looking through it and it looks like it does skip
some numbers within that. Generally, do you

recognize those documents?

A. Yes.
Q. Okay. And what are those?
A. Those are my notes that I -- phone

numbers, names in order to help refresh my memory

that T put on my tablets when I'm talking on the

phone.

MR. ARMSTRONG: Counsel, I'm looking -- I
apologize for interrupting. I'm looking at the
production here, and I don't -- I would just note

that it is incomplete, missing some pages, versus

what was produced. So I just want the record to
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note that it's incomplete. I can get another copy,
complete, if you'd like. I can't remember which
pages we're missing, but some are.

THE WITNESS: 74, 79 through 84, 87, 88.
MR. SCHROEDER: Why don't we just go off
the record for a second.

(Recessed at 10:26 a.m. and reconvened at

10:31 a.m.)
Q. (MR. SCHROEDER CONTINUING) We're back on
the record. So now we're looking at what's been --

the previous Exhibit 6 has been withdrawn, and
what's been marked as Deposition Exhibit 6, it's
Bates numbers 2272 through 2292. Do you recognize

what those documents are?

A. Yes.
Q. Okay. And what are they?
A. Those are pages from my notebook where I

will write down phone numbers, names of callers and
often little words that kind of help remind me at a
later point in time of what I talked to them about.

Q. And looking at the -- the first page of
those notes, are these notes dated?

A. Sporadically.

Q. Okay. Do you see about halfway down

there's an 11-18-14 --
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A. Yes.

Q. -- on the left-hand side? Does that
signify November 18, 20147

A. Yes.

Q. Okay. And then about two-thirds of the
way down the page, there's a little star on the
left-hand side. What is that note a reference to
next to the star?

A. That -- I put a star on -- 1in front of
each one of the numbers that were related to --
that were on my list that related to Grand Forks
Bean Company.

Q. And the -- the first star on this
page 2272, what was the note referring to there?

A. It was a -- the phone number for Curt
Amundson who had called me to talk about Grand
Forks Bean.

0. And the reference to 300,000 to 400,000 --
or 340,000, do you see that?

A. Yes.

Q. Do you recall what that note is to
signify?

A. I'm going to guess that that probably was
what he gave me maybe as a value of the beans that

he believed he had at Grand Forks Bean.
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1 Q. Do you see on the right-hand side there's
2 a little number 27
3 A. Yes.
4 Q. It looks like the notes may be cut off
5 there. Do you recall what that note says next to
6 the little number 27
7 A. No. Brad N.
8 Q. Do you recall, was this the first page of
9 notes that you produced in your responses to Bremer
10 Bank's discovery requests in this matter?
11 A. Yes, for this kind -- this document.
12 Q. Okay.
13 A. This is the first page.
14 Q. Do you have any other notes like this
15 involving Grand Forks Bean prior to 11-18-20147?
16 A. My first phone call was on the 18th, so
17 no.
18 Q. And by "first phone call," what do you
19 mean?
20 A. The first time I was contacted by a farmer
21 that -- and Mr. Amundson contacted me asking about
22 redelivery, and following that phone call I -- the
23 Commission -- received a number of calls on the
24 same topic, Grand Forks Bean.
25 Q. I'll have you turn to the page marked
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1 2273. Do you see the first star on the left-hand
2 side there?
3 A, Yes.
| 4 Q. Who is that a reference to, that note?
|
% 5 A. That was Jesse at Erickson & Associates,
‘ 6 and that was a name that was given to me by Tad
7 McGurk when I contacted him about the phone call
8 that I had received from Curt Amundson and I was
9 inguiring about the amount of inventory. Tad gave
10 me the name. I called Jesse and Jesse called me
11 back, so therefore he's on the list.
12 Q. And what date would Jesse have spoken to
13 you then?
14 A. The date one line up was from 11-19, so

15 most likely the 19th of November.

16 Q. Then I'll have you go down to the next

17 star where it's 11-25-14. Do you see that one?

18 A. Yes.

19 Q. Okay. And what does that note signify?

20 A. 218-779 -- I assume that most likely Curt
21 placed a call to me again and we talked about Grand
22 Forks Bean. Also must have talked about the three
23 loads that WJS Nelson had delivered in 2014 to

24 Grand Forks Bean.

25 Q. Do you recall anything else in that
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conversation?
A. No. I mean I --
Q. I'll have you look at the third star down.

Do you see that?

A. Yes.

Q. Okay. And what is that note a reference
to?

A. I believe Curt Amundson would have called

me on that day again.

Q. And what day was that?

A. That would have been on the 11-26, I
believe.

Q. And what did you and Curt discuss on the
26th?

A. Well, I wrote, Price later contract. To

the right I wrote, No response regarding the
contract. We must have talked about a 2013 date
because it was on here. And, again, WJS and three
loads, we must have discussed the three loads that
WJS Nelson delivered to the elevator.

Q. I'll have you turn to the page marked
2275. Do you see the star about halfway down the
page there?

A. Yes.

Q. Okay. I guess going back to the top, do
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you see 12-16-14 at the top?

A. Yes.

Q. Is that a reference to December 16, 20147

A. Yes.

Q. Okay. So the note with the star on that
page, what's the -- that note a reference to?

A. Brent Baldwin. I have, Redelivery and
Grand Forks Bean, asked for beans back. So I --

Brent and I must have discussed taking redelivery
of the beans that he had delivered to Grand Forks
Bean.

Q. Do you recall anything else of that
conversation?

A. No.

Q. I'll have you turn to what's been marked
2276. I'll just have you go through each of the
notes on this page, if you would.

A. Okay. I -—- the first one would have been
I talked to Ron Adams, Ron -- regarding obviously
it must have been Grand Forks Bean, and I was given
a Hotmail address. Maybe I was asked to send
something to him because they gave me that address,
but I -- I have these notes and I can tell you what

these notes say, but I can't tell you what the

entire rest of my conversation was with any of the
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callers.

Q. Okay.

A. Russ Melland, Camrud law firm, I -- his
name is on here, his phone number is on here. I

know I talked to Russ Melland on more than one
occasion. And so I must, again, have had a
discussion with Russ on the Grand Forks Bean.

Chuck Nelson -- and I think as I go
through these, it will probably be the same thing.
Talked to Russ Melland about Grand Forks Bean.
Chuck Nelson from Thompson, North Dakota, Grand
Forks Bean, copy of contract and documents. I
don't recall if I asked him if he had a copy of
contract and documents or he may have asked me for
a copy of contracts and documents.

And then I talked to Joel, who 1is the
attorney that was representing the Grand Forks Bean
estate. I have Tad on here. We must have talked
about that. They had beans in the warehouse at --
you know, during the course of this period, we were
working on a stipulation with Mr. Arnason.

Q. I'll stop you there. Do you recall the
date that all of these notes were for?
A. Some of the dates I can tell you exactly

because I actually wrote the date on here, but if I
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did not put a date on here, then I know it's only
between that range, but not the exact date.

Q. Okay. So do you see partway down where
it's 12-23-147

A. Yes.

Q. Okay. So those notes would have been
before December 23, 20147

A. Yes. I would guess 12-18 was on the prior
page, and I don't -- didn't put a date on here
again until the 23rd. So each of those phone
conversations took place somewhere between the 18th
and the 23rd.

Q. Okay.

A. I would guess the Joel Arnason one was
probably before the 23rd because of the location of
the 23rd.

Q. Okay. So if there's reference to a faxed
contract or copy of contract, if that was something
that your office had provided to the farmer or the
farmer had sent to the Commission, that would have
been in your production of documents that you sent
to me; is that right?

A. It should have been included.

Q. Okay. Based on these notes, your

testimony is that you're not specifically recalling
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any of these conversations?

A. I had a lot of conversations and I
would -- can honestly say I don't specifically
remember those conversations. Again, I would

remember the gist of them, but I couldn't tell you
what every one 1s, you know.

0. Well, let's start with Curt Amundson. So
in November and December 2013, what things did you
discuss with Curt Amundson?

A. Well, the first call that I had from Curt
Amundson he had told me that he delivered beans.
Grand Forks Bean was unable to market those beans.
He had visited with Tad McGurk who had stepped in
as a manager after his brother, Todd, passed away.
He'd asked Tad to redeliver his beans and was told
that Tad would redeliver him, and his first call to
me was regarding whether he was entitled to
redelivery of the gross or the net amount of the
beans that he had delivered.

Q. I guess I'll go with Nick Adams. Do you
recall in November and December 2014 the things you
discussed with Nick Adams?

A. I remember more of my conversations with
Curt because I recall them to be more detailed, and

often when he called me, he was calling -- you
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know, kind of representative, if you will, of some
of the other people. So when Ron Adams called me,

I don't remember specifically what I talked to Ron
about.

Q. I guess I'll ask, so the only specific
conversations or the specific topics you remember
discussing, that would be with Curt; is that right?

A. Most of them. I remember some of the

other ones.

Q. Okay. What other ones do you remember?
A. Well, Brent I remember, if I recall
correctly, that -- and I note on here that the

farmers, I believe, were getting together for some
type of a meeting.

Q. And where is that note?

A. That would be the second one down on page
marked 2276. They were meeting Monday at nine
o'clock. Fax contract and assembly. I believe
that when I -- after I got my first call from Curt
and I had contacted the elevator and requested
documents, those documents included assemblies, and
if I recall correctly, I believe I faxed a copy of
the contracts and the assemblies.

Q. Faxed a copy to Brent?

A. To Brent -- I believe to Brent Baldwin. I
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have -- I faxed them more than one occasion, so I

believe I faxed them to other people as well.

Q. Okay.
A. And I think some of those would show in
my -- if I kept the e-mail, it would show in there.

I mean sometimes I accidentally delete them, so if
I have it, 1t's there.

Chuck Nelson, again, the same thing, I
don't -- you know, a copy of the contract and
documents, I'm assuming that Chuck very likely
asked me to copy -- send him a copy of those
contracts and documents. Again, the conversation
was —-- with Joel was related to keeping those beans
in the facility, making sure that they didn't go
anyplace until -- and keeping those beans. You
know, ultimately we worked on a stipulation, but
the Commission was concerned that these beans that
the elevator was agreeing to redeliver to the
farmers, that they would stay in the elevator until
everything could be figured out.

Q. OCkay.

A. Russ Melland, I believe -- I don't know if
it was the call earlier or later when he told me
that he was representing the farmers, and I believe

I told him, you know, just what we had talked about
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and that we had asked, you know, for Grand Forks
Bean to, you know, give us some assurance that they
were keeping the beans in the facility. I
recall -- I believe I asked either Russ or Russ
and/or the farmers that if they -- because
everybody was worried about the beans staying in
the elevator -- if they saw any activity, to please

let me know, and I gave Russ my personal cell phone

number.
Q. Okay.
A. Chuck Nelson, Beth Nelson, mailed PSC
docs -- e-mailed PSC docs on file. I'm
wondering -- I mean by this time we were getting --

through the 24th we were getting documents filed to
us in the form of a claim, and so I'm guessing that
some of these may have had to do with what they
need to send to us if they want to file a claim.

Q. Okay.

A. Then, Curt, do we have to send individual
items? I'm guessing he asked me about what he
needs to submit to us, how many documents he needs
to submit.

Q. All right. Well, I'll stop you on that
page.

A. All right.
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(Deposition Exhibit 7 was marked for
identification.)
Q. (MR. SCHROEDER CONTINUING) I'll show you
what's been marked as Deposition Exhibit No. 7,
Bates numbers 2295 and 2296. Do you recognize what

those are?

A. Yes.
Q. Okay. And what are those documents?
A. That is an e-mail that consists of

gquestions that Commissioner Christmann asked of me
regarding Grand Forks Bean and the responses that I
gave to him.

Q. Okay. And reading the -- the questions
and those responses, are those responses to those

questions, are those all true?

A. Yes.

Q. Okay. I'll have you look at the page
marked 2296, and that's discussing the -- an
unacceptable contract. Do you know what that's a

reference to?

A. Well, that was in reference to the
gquestion that the commissioner asked me about when
they began using this contract that was sent to me

but was different than the -- this price later

marketing agreement which was different than the
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price later agreement that was on file in our
office.

Q. Okay. And you had a conversation with Tim

Erdmann about that difference; is that right?

A. Yes, I did.

Q. Okay. What did you and Tim discuss?

A. Well, Tim and I discussed -- I just
brought it to his attention that we -- that I was

provided with a copy of a contract that I did not
recognize. It was not in our‘office, and I asked
Tim if he had seen that contract. He looked at it
and he said that he -- I mean he reviewed the
contracts to see if they had signatures, the ones
that he looked at, and that they did have
signatures on them. And he said that the language
that was missing -- the required credit-sale
contract language missing from this contract was an
oversight. As I mentioned before, Tim is a very
excellent employee and this is not something I had
come across before. So I called him to talk to him
about it.

Q. The reference to missing language, what
does that mean?

A. Well, when we get a credit-sale contract

filed in our office, I open up my book to the law
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and I compare what the law says to what's on the
contract, and if each one of the items required in
our credit-sale contract law is not on that item,
then we will ask for that contract to be revised so
everything that's required to be on the contract is
on that contract. And the elevator is required to
submit any new contract that they are using prior
to their use of the document.

Q. And so using a contract that's not on file
with the Commission, is that something that would
be part of that remedying a violation that we
discussed earlier?

A. If a licensee is using a contract that
isn't on file -- if a licensee is using a contract
that doesn't comply, the inspectors look at those
contracts and can write them up.

Q. That might be in a memorandum of
adjustment?

A. It would be -- if they write them up, then
it would be in a memorandum of adjustment.

Q. Can I have you go back to the page that's
2295, the first page of Exhibit 7.

A. Yes.

Q. Okay. There is multiple dates on there.

What do all those dates signify?
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A. Those would have been dates when an
examination was conducted and a memorandum of
adjustment either was issued or you'll see two
dates when a memorandum was not issued.

Q. It looks like the -- if there was no
review of the Grand Forks Bean's records by the
inspector, there was no memorandum of adjustment

issued; 1is that --

A. Correct.

Q. -- fair to say?

A, Correct.

Q. And so we should have a memorandum of
adjustment that would coincide to those -- those
dates?

A. Yes, you should.

0. Would you agree that 1f there were a

problem with a licensee's documents, that during
the inspection that would be the time that the --
it would -- it should have been brought to the
licensee's attention by the inspector?

A. If the license -- if the inspector looked
at the contract and believed something was missing,
he would bring it to the attention of the licensee.

Q. And would you agree the licensee is going

to rely on the inspector saying these documents are
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in order?

MR. ARMSTRONG: I'll object. That calls
for speculation. She can answer to the extent she
knows.

THE WITNESS: Can you ask me again,
please?

Q. (MR. SCHROEDER CONTINUING) Yep. Would
you agree that a licensee would rely on the
inspector having reviewed the documents and not
noting any issues with the documents, that the
licensee would believe those documents to be
proper?

A. If I'm understanding your question, I
don't think so.

Q. So if I'm a licensee and the governmental
body that oversees my operations comes in, looks at
all of my records of my business and says there's
no problem with these records, would I be
reasonable in believing that my records are -- are
valid, proper documents in my business?

MR. BEEHLER: I guess I've got to --

THE REPORTER: I'm sorry. Who's speaking
and can you speak up?

MR. BEEHLER: This is Beehler. I've got

to object. That's a pretty vague question.
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MR. ARMSTRONG: Same objection. It calls
for speculation as well.

THE WITNESS: I'm not sure how I should

answer that, to be honest. I'm not sure how to
answer that. The law requires our licensees to
submit documents to our office. They are not to

use any documents unless they have been filed with
the office and I have gotten back to them to let
them know that the document is acceptable or not.
Before the elevator started using them, did the
elevator think at some point in time they had sent

them to me and they were acceptable? I don't know.

I can't answer that. If an inspector looked at a
contract and had a concern, I would have —-- he most
likely would have visited -- should have visited

with the elevator about it.

Q. (MR. SCHROEDER CONTINUING) So if the
Commission representative comes and looks at my
documents and doesn't tell me anything is wrong
with them, I can assume that those are correct,
acceptable documents; 1is that right?

MR. ARMSTRONG: Same objection. Asked and
answered also.
THE WITNESS: I don't know what he's going

to assume.
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Q. (MR. SCHROEDER CONTINUING) Do you recall
any conversations with any of the commissioners
regarding Grand Forks Bean that would not be part
of a recorded public meeting?

A. As I recall, we had some closed meetings
where we went into closed executive session. I
don't recall any specific meetings, but I tried to
keep Commissioner Christmann informed of where we
were with Grand Forks Bean because he is the
portfolio holder.

Q. Do you recall any of those -- what was
discussed in those conversations with Commissioner
Christmann?

A. One that sticks out in my mind relates to
the gist of the conversation that was in this
contract -- that was in this e-mail here about the
use of the contract and the oversight which was,
again, something that I was not used to seeing. We
had more conversations when we got into the
liquidatioh. I don't know if you want me to talk
about that or not.

Q. No. That's fine.

A. All right.

MR. SCHROEDER: Could we maybe take just a

five-minute break. I want to just organize where
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I'm at and see what's maybe left.

MR. ARMSTRONG: Works for me.

(Recessed at 11:12 a.m. and reconvened at
11:19 a.m.)

MR. SCHROEDER: We'll go back on the
record.

Q. (MR. SCHROEDER CONTINUING) A follow-up
question about some of your duties at the
Commission. So do -- are you involved at all in
drafting legislation that gets proposed --

A. Yes.

Q. -- by the Commission?

Okay. Were you involved at all in the
creation of the credit-sale indemnity fund
legislation?

A. Very minimally because I -- the director
at the time was the one that did the majority of
the work.

Q. And that would have been Jon?

A. For me it would -- that would have been
Jon. For me my role really would have been more

does it make sense, are there typos, that kind of

thing.
Q. Okay.
A. Can I further answer that? We -- well,
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after I became the director, we did have some minor
changes to the credit-sale contract indemnity fund
language, and so that was one that I was working on

drafting the language.

Q. Okay. So legislation after --
A. The fund was created.

Q. -- 2004, 2005 --

A. It would have been '5 or '7 --
Q. -— you would have been --

(The reporter interrupted the proceedings
due to participants speaking simultaneously.)
THE WITNESS: Sorry. I apologize.

Q. (MR. SCHROEDER CONTINUING) So after you
became the licensing director, you would have been
at least heavily involved in drafting that
legislation?

A. Yes.

(Deposition Exhibit 8 was marked for

identification.)

Q. (MR. SCHROEDER CONTINUING) I show you
21 what's been marked as Deposition Exhibit No. 8. Do
22 you recognize -- it's Bates number 452.
23 A. Yes.
24 Q. Do you recognize what that is?

25 A. Yes.
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And what is that document?

A. It's an e-mail from me to Russ Melland.

Q. And what -- what was the purpose of this
e-mail?

A. The purpose was to provide a copy of a

judge's order in the Grabanski insolvency, I
believe in response to a question regarding
credit-sale contracts.

Q. Okay. And so was that -- providing that

order, was that requested by Mr. Melland?

A. Most likely.

Q. Okay. And why did -- why did you provide
that -- that particular order?

A. As I recall, a number of our -- our
conversations with -- in the beginning of
Grabanski -- or in the beginning of Grand Forks

Bean went to the price later marketing agreement
that was provided to us and whether it was a
credit-sale contract. So when I was getting calls,
I was referring and would think about what the
judge's order in Grabanski had laid out.
(Deposition Exhibit 9 was marked for

identification.)

Q. (MR. SCHROEDER CONTINUING) I show you

what's been marked as Exhibit 9. Do you recognize
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A. Yes.
Q. And what is it?
A. It was a letter to me from Jon Brakke

58

referring to our discussion of the Grand Forks Bean

situation and notifying the Commission through me
that he had been retained by Curt Amundson and the
Nelson estate to represent their interests.

Q. And do you recall what you discussed in
that conversation?

A. Not specifically.

Q. Okay. And then did you -- at the bottom
of the letter, did you provide a copy of the

Grabanski grain order to Mr. Brakke?

A. Yes.

Q. Okay.

A. I believe I did, as well as the signed
stipulation.

Q. Is that basically for the same reasons of

why you provided it to Mr. Melland?

A, Yes. I believe Mr. Melland and Mr. Brakke

were -- had questions regarding that price later

marketing agreement, and as I had mentioned earlier

and I saw in one of the e-mails, that we were not

making -- I was not making an opinion and neither
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regarding that price later marketing agreement that

was used, and directed callers to contact attorneys

for their guidance. I assume that's what this was
about.
Q. So you just said you and legal counsel

didn't make a determination whether these were
credit-sale contracts or not; is that true?

A. We did not and it is not our practice to
make a determination regarding anything that may be
a claim when we receive documents because I will
look at them, legal will look at them, our
inspector will look at them, and then after all
interested parties and all staff have looked at
them, then we will make what we believe they will
be, like a -- it is a credit-sale contract, it
isn't, it's a cash claim, it's not a cash claim.

We will take that recommendation to our Commission.
Then the Commission will -- either they agree with
staff or they don't agree with staff, and then that
will be reflected in our report and recommendation.
And I think that it is important and I always -- we
always let the callers know that we're not the
decision-maker, the judge is the decision-maker.

So the Commission does no more than make a
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have available to us regarding claims.
(Deposition Exhibit 10 was marked for
identification.)
Q. (MR. SCHROEDER CONTINUING) I'll show you
what's been marked as Deposition Exhibit No. 10.
Do you recognize that document, which is Bates

stamped 4787

A. It's an e-mail to -- from Dan Gaustad to
me.

Q. Okay. Do you -- it references a
conversation. Do you recall anything from that

conversation on January 8 of 20157
A. To the best of my knowledge, I'm going to
believe it was similar to the other conversations

that I'd had.

Q. Which was what?
A. Him letting us know that he'd been
retained. He asked for a copy of the documents

that we had from the growers, including his

clients, regarding the Grand Forks Bean facility,
the documents that we had obtained from Grand Forks
Bean, and then refer -- and then the Grand Forks -

or the Grabanski grain decision regarding the

judge's decision on credit-sale contracts.
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Q. And so you sent to Dan a copy of that
decision?
A. I sent it to all three attorneys as
requested.

MR. SCHROEDER: Okay. I think that's all
I have. I don't know if any other counsel wanted
to ask any questions.

MR. ARMSTRONG: Dan, Brad or Russ, it
would be one of your people's turn, whoever's up,
if you have any questions.

MR. BEEHLER: This is Beehler. I have
none.

MR. GAUSTAD: This is Dan Gaustad. I have
none.

MR. MELLAND: Russ Melland. I have none.

MR. ARMSTRONG: And I have none. She'll
read and sign.

(Concluded at 11:30 a.m., the same day.)
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CERTIFICATE OF DEPONENT

I, SUSAN RICHTER, the deponent in the
foregoing deposition,

DO HEREBY CERTIFY that I have read the
foregoing and attached 61 typewritten pages, and
that the same are, with changes or corrections, if
any, set forth on the following correction sheets
(setting forth the reason assigned for each change
or correction, and duly signed by me), a full,
true, accurate and correct transcript of my
deposition on oral examination given at the time

and place therein indicated.

Dated this day of '

2016.

SUSAN RICHTER
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CERTIFICATE OF COURT REPORTER AND NOTARY PUBLIC

STATE OF NORTH DAKOTA )
) Sss.
COUNTY OF BURLEIGH }

BE IT KNOWN that I, Stephanie A. Smith, a
Registered Professional Reporter, took the ‘
deposition herein pursuant to notice or agreement;
that I was then and there a Notary Public in and
for said County and State; that I exercised the
power of that office in taking said deposition;
that by virtue thereof, I was then and there
authorized to administer an oath; that said
witness, before testifying, was duly sworn to
testify the truth, the whole truth and nothing but
the truth relative to the cause specified therein;

That the said deposition, having been
transcribed, was subsequently submitted by me to
the said witness, who thereupon read the said
deposition and made changes or corrections, if any,
as appear noted therein, along with the reason for
each thereof, and that the said deposition was
thereupon subscribed to by the said witness; that
the examination was conducted at the time and place
therein specified on behalf of the respective
parties as therein indicated; that the foregoing
and attached typewritten pages contain a full,
true, accurate and correct transcript of my
shorthand notes, as they purport to contain, then
and there taken;

That I am neither attorney or counsel for,
nor related to or employed by, any of the parties
to the action in which said deposition is taken;
and, further, that I am not a relative or employee
of any attorney or counsel employed by the parties
hereto or financially interested in the action.

WITNESS MY HAND AND SEAL this day of
, 2016.

STEPHANIE A. SMITH
Court Reporter and Notary Public
My Commission expires: 6-19-16
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FREQUENTLY ASKED QUESTIONS
CREDIT-SALE CONTRACT INDEMNITY FUND
Compiled by the North Dakota Public Service Commission
Updated October 2011

Q 1: What is the credit-sale contract indemnity fund?

A:  This fund was created by the 2003 Legislature to provide partial protection for unpaid credit-
sale contracts in grain elevator or grain buyer insolvencies. Money comes from a 0.2% (.002)
assessment on all credit-sale contracts and is deposited in a fund administered by the Public
Service Commission (Commission). Legislation in 2007 reduced the cap from $10 million to $6
million. The fund reached $6 million and assessments stopped on July 1, 2008. Assessments will
remain ceased until the fund balance drops below $3 million.

Q 2: How much coverage does the indemnity fund provide?

A: Any eligible person’s coverage Is limited to 80% of their unpaid credit-sale contract(s) with
the insolvent buyer, up to a maximum payout of $280,000 per insolvency. For example: $50,000
in contracts = $40,000 payout; $150,000 in contracts = $120,000 payout; $350,000 or more in
contracts = maximum $280,000 payout. Assessments are collected on the value of all grain sold
via credit-sale contract, even if a producer has more than $350,000 in outstanding contracts.

Q 3: What is a credit-sale contract?

A: NDCC §§ 60-02-01(2) and 60-02.1-01(2) define a credit-sale contract as “. . . a written
contract for the sale of grain pursuant to which the sale price is to be paid or may be paid more
than 30 days after the delivery or release of the grain for sale and which _contains the notice
provided in ND Admin. Code § 69-07-03-06. Where a part of the sale price of a contract for the
sale of grain is to be paid or may be paid more than 30 days after the delivery or release of the
grain for sale, only such part of the contract is a credit-sale contract.” A credit-sale contract must
be signed to be valid and enforceable.

Q 4: What are common kinds of credit-sale contracts?

A: Common forms of credit-sale contracts include: deferred payment, delayed pricing or no
price established, installment sales, or variations of these contracts by another name. These
contracts are not always credit-sale - the key is payment in more than 30 days. For example, a
deferred payment contract written on December 3 for payment on January 2 is not a credit-sale
contract and would have no assessment taken against it because payment is made within 30 days.
Conversely, a deferred payment contract written on December 3 for payment on January 5 is a
credit-sale contract, since payment will be made more than 30 days after the release date.

y
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Q5: What if a producer enters Into a contract on December 3'Y that provides for payment

on January 5", but the producer later requests and recelves payment on January 2"7 s
this a credit-sale contract?

A: Opinions may differ, but the Commission believes the answer is “no.” The original contract
was a credit-sale because payment was to be made after 30 days. However, the contract was
amended when both parties agreed to payment in 30 days or less and because payment was
made in 30 days or less it is nol a credit-sale contract and no assessment is payable.

Q 6: What about delayed pricing contracts in which the producer might pick a price any
time within the next six or nine months?

A:  Again, 30 days is the key. Any money that is paid out in 30 days or less is not a credit-sale
and is not subject to the assessment. Payments that are made more than 30 days after title
passes are credit-sale transactions and are subject to the assessment.

Q7: What if a contract is signed on December 5™ and it provides for a “window of
payment” option (e.g. “Payment will be made between January 1~ 15.”)? Is this a credit-
sale contract? :

A: It depends on when the payment is actually made. If the licensee pays for the grain in 30
days or less, the transaction is not a credit-sale and no assessment should be collected. |If
payment is made after more than 30 days, the transaction is a credit-sale and the assessment
should be collected.

Q 8: Do I collect an assessment if | give an advance on a contract?
A: " If the contract provides for an advance within the first 30 days, the portion advanced is not a
credit-sale and would not be subject to the assessment. If there is a delayed advance of more

than 30 days from the execution of the contract, that portion is a credit-sale and is subject to the
assessment. A payment made more than 30 days after the contract is executed is a credit-sale

that is subject to assessment.

Q9: When did assessments begin?

A:  Assessments began on credit-sale contracts issued after August 1, 2003. Any grain sold

prior to August 1, 2003 is not eligible for protection from the indemnity fund.

Q 10: On what amount is the assessment taken?

A:  On the value of the grain, after quality discounts are taken, but before any fees are
subtracted. '

Q 11: Whose contracts are assessed?
A: All credit-sale contracts are assessed, regardless of whether the seller is a producer or

another elevator or a grain buyer. All grain purchased via credit-sale by a North Dakota licensed
graln elevator, grain buyer, or processor is subject to assessment.
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Q 12: How is the program administered?

A:  The Commission provides each licensee with a short remittance form that must be retumed
within 30 days after the end of each calendar quarier along with the appropriate remittance.
Documentation of the assessment collected must be maintained by the licensee for review by
Commission inspectors.

Q 13: Do | need to submit a report if | didn’t make any payments on credit-sale contracts
during the quarter?

A:  Yes. If alicensee doesn't submit a repor, the Commission does not know if there were no
credit-sale payments during the quarter or if the licensee simply forgot to send in the report.
Requiring a report from each licensee every quarter allows the Commission to monitor compliance.

Q 14: Do I need to fill out a separate report for each of my firm'’s elevator locations?

A: No. Licensees with multiple locations can submit one report and one remittance check.
Company records must, however, be compiled to reflect how the remittance was calculated and
which contracts were involved.

Q 15: Do | need to participate in this program if | am a roving grain buyer or a federally
licensed warehouse with a state grain buyer’s license?

A: Yes. Participation in this program is mandatory. For federally licensed facilities, collections
for this patron funded program are not prohibited by the United States Warehouse Act.

Q 16: Does the assessment have to be noted on credit-sale contracts?
A:  The law requires that the assessment be noted on each contract.

Q 17: If a seller prices out a delayed pricing contract and puts the proceeds on a deferred
payment contract, do | collect two assessments?

A: No. The assessment is calculated only when the actual payment is made. If one contractis
rolied over into another and no payment is made at the time of the rollover, no assessment is due.

That will happen when payment is made under the new contract.
Q 18: How about minimum price and basis-fixed or basis-open contracts?

A:  Keep in mind that if payment is made more than 30 days after delivery or release of the
grain_for sale, the agreement is a credit-sale contract and the assessment should be taken when

payment is made.
Q 19: Is participation In this program voluntary?

A: No. Anyone that sells grain via a credit-sale contract whether they are a licensee or a
producer must participate in the program and cannot “opt-out” or apply for a refund.
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Q 20: My elevator purchases bond coverage to protect deferred payment contracts and it
appears there is double coverage. What should we do?

A:  This is a decision each elevator must make and regardless of that decision, the indemnity
fund assessments must be collected and remitted - even if credit-sale bond coverage is in place.
Ultimately, it might be up to a court to decide which coverage would apply in the insolvency.

Q 21: What if deferred payment contract dollars are escrowed for the benefit of sellers?

A:  The assessment is still required. There is nothing in the indemnity fund law to prevent
escrowing. That is up to the parties invoived.

Q 22: What if a producer can't or won't decide what to do with his grain or wants to sell his
grain on some form of credit-sale contract but then doesn't sign the contract in a timely
manner?

A:  State law requires that all scale tlickets must be converted into cash, noncredit-sale
contracts, credit-sale contracts, or warehouse receipts within 45 days after the grain is delivered to
the warehouse (NDCC § 60-02-11). Since a credit-sale contract must be signed to be valid and
enforceable, an unsigned credit-sale contract is not valid and is, in effect, an open scale ticket.

Q 23: Can a licensee request a refund?

A: A refund will be issued if an erroneous assessment was made on a credit-sale contract.
The refund will be made to the licensee and the licensee will be responsible for issuing the refund.
A request for a refund must be submitted in writing and must include a detailed list of the

assessment error(s).

Q 24: What can be done to prevent an unscrupulous claim against the fund?

A:  Indemnity Fund payments constitule a debt obligation of the person who caused the
payment to be made. The Legislature has given the Commission the authority to take legal action
against any person / licensee who causes a payment to be made out of the fund.

Q 25: What if | have other questions?

A: Call the Public Service Commission at 701-328-4097.
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The Public Service Commission (Commission) is the State agency responsible for
overseeing the licensing and bonding of all grain elevators and grain buyers and exercising
general supervision of these licensees. These entities serve as the initial market for much
of the grain produced by North Dakota farmers. Regulation of these entities is intended lo
protect the people who sell grain to or slore grain in the warehouses and is enforced within
a framework thal minimizes negative economic impacls on regulated industries and

individual entities.

The Commission developed procedures that are used by its grain warehouse inspectors
when conducling grain warehouse and grain buyer examinations to ensure examinations
are conducied fairly and uniformly for the benefit of producers and licensees. The
procedures may vary slightly on a case-by-case basis during each examination.

During an examination the grain warehouse inspector (inspector), as appropriate, will:

1. Review company operations to determine if the licensee is adhering to generally
accepted business practices and state grain warehouse / grain buyer laws and rules.

2. Verify every document used by the licensee complies with statutory requirements and
bears the same company name.

3. Verily the current license and all required nolices are conspicuously posted.

4. Physically inspect each facility used for storing grain lo determine if the licensee is
using only approved space, if each stated physical capacity is accurate; and if the
company is adequalely bonded.

5. Physically measure all grain on hand o determine if inventories agree with company
records and are of a kind and quantity sufficient 1o cover all outstanding storage

obligations.

When appropriate, an examination will be unannounced. If an announced examination is
planned, the inspector will call the licensee to schedule the examination. An announced
examination will be determined on a case-by-case basis.

Reasons for an announced examination may include:

1. Lack of licensee support slaff — If a shuille train was delivered to a shuttle facility, is
expected, or the licensee is moving grain from outlying warehouses in preparation of
he arrivalof a shuttle train, the licensee may not have slaff-available to provide
support to the inspector. The inspecior may interfere with the licensee’s ability to
timely load a shuttle train thereby crealing a financial burden to a licensee, which
ultimately will affect the producers. Loading a shuttle train is a labor intensive
operation with grain handling machinery working at or near full capacity which could
create unsafe work conditions for an inspector.

2 Licensee has limited stafi — If a warehouse has limited staff, the inspector may arrive
to-conduct-an examination and there may not be- appropriate-staff available-to-assist
with the examination.

3. Records located out-oi-state — When the licensees’ records are located out-of-state,
staff must make arrangements for the records to be made available for inspection in
North Dakota.

4. Seasonal work - During spring and harves! seasons, staff may not be available to
provide suppori to the inspector which could create unsate work conditions for an

THitsapy
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inspeclor. An inspection may cause unwanted delays lo the operation of the licensee
which ultimately affects the producer.

Initial/First Grain Warehouse Examination
An initial grain warehouse examination will be unannounced unless exceptions outlined
above apply. Alter a grain warehouse license is issued, the inspector will endeavor to
conduct an examination within four months of issuance of the license. Upon arrival at the
grain warehouse, the inspector will:
1. Introduce himself 1o the manager, bookkeeper, and/or appropriate staff and brief the
licensee on the purpose and anticipated timeiframe of the visit betore starling any
phase of the examination.
Make arrangements for use of office space, personnel, and access 1o records, efc.
Be subject 1o the requirements of any salety program in effect at a North Dakota
warehouse while on the premises and be familiar with the emergency evacuation
plan, signals, and routes.
4. Provide the licensee with a copy of the examination manual, if necessary and give
details of the procedures the inspector will follow throughout the examination.
5. Theinspector will view the licensee’s records to:
a. Insure the licensee is operating in a manner consistent with the license application
as filed.
b. Review all applicable laws and rules with the new licensee.
c. Prepare or update a bin chart and warehouse diagram, as necessary.
d. Verily the new licensee filed adequale bond and documents.
6. Verily the following items are posted in an area easily viewable by the public:
Curment license.
Notice of procedures for resolving disputes over grain.
Credit-sale contract and indemnity fund posters.
Storage and handling policy — when applicable.
Dry edible bean redelivery policy — when applicable.
Notice of modified office hours — when applicable.

W

~papow

Subsequent Grain Warehouse Examination

The inspector will review the following items prior 1o a subsequent examination.
1. Most recent-inspection report.

2. Prior inspection reporis if the licensee has a history of prior deficiencies.
3. Curent bin charl, warehouse diagram, and statement of capacities.
4
5

All capacity and bond changes since last inspection.
All Commission orders issued following a complaint filing.

Upon arrival at the grain warehouse, the inspector will:

1. Greet staift,- making-any introductions necessary.

2. Brielthe licensee on the purpose and anticipaled timeframe of the visit belore starting
any phase of the examination.

3. Make arrangements for use of office space, personnel, and access 1o records, etc.

4. Be subjecl 1o the requirements of any salety program in effect at a North Dakota

warehouse while on the premises and be familiar with the emergency evacuation
plan, signals, and routes.

21Pape
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5. Provide the licensee with a copy of the examination manual, it necessary and give
detalls of the procedures the inspector will follow throughout the examination.
6. Theinspector will view the licensee’s records to:
a. Insure the licensee is operating in a manner consistent with its license.
b. Review applicable laws and rules as necessary.
c. Update a bin chart and warehouse diagram, as necessary.
7. Verily the following items are posted in an area easily viewable by the public:
Current license.
Noftice of procedures for resolving disputes over grain.
Credit-sale contract and indemnity fund posters.
Storage and handling policy — when applicable.
Dry edible bean redelivery policy — when applicable.
Notice of modified office hours — when applicable.

~oanop

During each examination, the inspector will:

1. Discuss wilh staff, the activities at the warehouse 1o accommodale a'measure-up and
consult with staff to establish a cut-off of inventory records to coincide with the
measure-up.

2. Conduct a measure-up of all warehouse facilities containing grain and enter the grain
measurement data into the examination program for the purpose of verilying the
accuracy of the licensee’s grain inventory.

3. Conduct a document check of the following to insure compliance:

a. All open assembly records.

b. Al open warehouse receipts.

c. Al unpaid credit-sale contracts.

d. Arandomly selected group of scale lickets.

4. Verily the physical capacity of the warehouse to determine whether the
warehouseman is using any unlicensed and/or under bonded space. Compare the
firm's warehouse facilities with the warehouse diagram and bin chart on file with the
Commission. Newly constructed or ofi-site bins added to the warehouse’s capacily
since the last examination must be measured and added to the bin documents.

Roving Grain Buyer Examination (Book Audit)

An examination for a roving grain buyer consists of a boek-audit only. -A-reving-grain buyer
does not operate a warehouse in North Dakota where grain is received. Therefore, a
roving grain buyer has no warehouse 1o inspect, nor any grain 1o measure. Many licensed
roving grain buyers are located in another state or country, making it impossible to conduct
an unannounced examination/book audit.

The inspector will call the roving grain buyer, make introductions and visit with the roving
grain-buyer about applicable laws and rutes and-the-book-audit that wilake-place. The
inspector requests a list of scale licket numbers within a random period of time irom the
roving grain buyer. The inspector enters the scale ticket numbers into the exam program.
The program generaies a list of ticket numbers and the inspector asks the roving grain
buyer to provide settiement information for each scale ticket. The inspector reviews the
seftlement information for compliance.

30
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Facility-Based Grain Buyer Examination
The United States Depariment of Agriculture (USDA) conducts examinations at facility-

based grain buyer facilities. The examination process used by the USDA is similar to the
Commission’s process. The USDA does not require scale tickels be converted in a
specified limeframe and considers grain delivered on a scale ticket 1o be open storage,
unless otherwise specified. The USDA reviews business documents during an
examination, including reviewing credit-sale contracts for proper execution.

Conclusion of Examination/Book Audit

Al the conclusion of a grain warehouse examination, the inspector will issue a
Memorandum of Adjustment (MOA). Any deficiency found during an examination will be
noled on the MOA and the MOA will be given 1o the licensee for review and signature. A
copy of the signed MOA will be left with the licensee and a copy will be submitied to the
Licensing Division office. A copy of the MOA will also be mailed to the president. If a
deficiency is noted on the MOA, the licensee will have a maximum ol 30 days from the
date the MOA is signed to provide written proof of lull compliance 10 the Licensing Division.
If a serious deficiency is noted on the MOA, the inspeclor will IMME DIATELY bring this to
the attention of his supervisor.

The final step of a roving grain buyer book audit is to prepare a MOA and mail it to the
roving grain buyer with instructions to review the MOA and sign and return a copy to the
Commission. if a deficiency is noted on the MOA, the licensee will have a maximum of 30
days from the date the MOA was signed to provide wrilten proof of full compliance to the
Licensing Division. If a serious deficiency is noted on the MOA, the inspector will
IMMEDIATELY bring this 1o the attention of his supervisor.

Deficiencies that may result in a formal complaint include, bul are not limited to the
tollowing:

Scale tickets not timely converted.

Improper credit-sale coniracts (eg. unsigned or language is missing).

Use of unlicensed space ~ including ground storage.

Payment delays.

Insufficient-grain orrhand tocover storage obligations.

orLOND

If the license and all required posters are not posted in an area easily viewable by the
public, this must be noted on the MOA.

The inspector will note on the MOA, matlters indicalive of underlying problems such as:
Facilities in disrepair.

Uitidy office-and-facilities.

Out of condition grain - rodent or bird droppings, bugs, and/or sour smell.
Uncooperative sialf.

> @

When a formal complaint is filed, the first step in the process is for the Commission 1o
serve the complaint on the licensee. The licensee will have 20 days 10 answer the
complaint, pointing out where it believes the complaint is wrong. The licensee can

412 a g
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challenge the lacts alleged in the complaini, the law relied upon, the relief sought, or any
combination of these.

If the licensee responds, the matier will be set for hearing unless the matier is resolved
outside the hearing process. if a.public hearing is held, a Notice of Hearing will be issued
and served at least 45 days before the hearing. At hearing, the complainant has the
burden of proof and the burden of going forward with the evidence. All evidence must be
given under oath and subject to cross-examination. All hearings are public, and any
member of the public may appear and testily. Aflter hearing and once the record is closed,
the Commission may make a decision based on the record evidence. The decision may
include a.penalty consistent with North Dakota Century Code Chapter 49-07.

Options for resolving include a consent order, recommending to the Commission that no
further action be taken and the case be closed. A consent order may include a penaltly
consistent with North Dakota Century Code Chapter 49-07.

Proposed Civil Penalty
The tollowing may be taken into consideration when determining a civil penalty:

1. The nalure, circumstances, and severity of the complaint.

2. Therespondent’s history of prior violations or complaints.

3. A good faith effort by the respondent in attempting to achieve compliant; and

4. Theeflect the penalty may have on the respondent’s ability to continue in business.

North Dakota Century Code section 49-07-01.1 provides any person who violates any
statute, commission order, or commission rule shall be subject to a civil penalty not to
exceed $5,000. A penalty may be compromised by the Commission and may be
recovered in a civil action in district court.

Inspection_Activity Report
An inspection activity report is compiled and reporied to the Commission on a quarlerly

basis. This report is also posted on the Public Service Commission’s website.

The repon is a compilation of the deficiencies identitied during an examination and noted
on the Memorandumrof Adjustment and summary of filed responses. The report includes
licensees’ names, locations included in examination, date of examination, response time,

etc.




Definitions

Credit-Sale Contract — Provisions
Acredit-sale contract is a written contract for the sale of grain where all or a portion

of the sale price is 1o be paid or may be paid more than thity days after delivery or
release of the grain for sale. Each credil-sale contracl musl conlain: (1) seller’s
name and address, (2) conditions of delivery, (3) amount and kind of grain delivered
(4) price per unit or basis of value, (5) date payment is 1o be made, (6) duration of
the credit-sale contract, (7) notice in a clear and prominent manner that the sale is
not protected by the bond, and (8) credit-sale contract indemnity fund assessment.
The contract must be signed by both the buyer and the seller and executed in
duplicate. One copy shall be retained by the licensee and one copy shall be
delivered to the seller.

Credit-Sale Contracis - Kinds
Common kinds of credit-sale contracts include: deferred payment, delayed pricing
of no price established, installment sales, or variations of these contracts by another
name. Other kinds of contracts may be used as credit-sale contracts such as basis
fixed, minimum priced, and hedge 1o arrive may be a credit-sale contract. The key
is payment in more than 30 days.

Grain Warehouse Scale Ticket
A scale licket is a receipt issued for each load of grain delivered. A scale ticket
must be consecutively numbered and issued in consecutive order. The original
tickel must be delivered 1o the person from whom the grain is received upon receipt
of each load of grain. A scale ticket must be converted into cash, noncredit-
sale contract, credit-sale contract, or warehouse receipt within forty-five days
alter the grain is delivered.

Licensed space
Space must be licensed based on the physical capacity of the facility and not the
volume of grain in the facility. All space must be licensed whether it is used for
company owned grain, warehouse receipted grain, elc. “The warehouse bond is
delermined by the physical capacity licensed by the licensee in the state. The
capacily of each warehouse, bin, annex, or any additional space must be
specifically identified.

Measure-up
A reasonable mathematical estimate of the quantity of grain in a facility. which is
determined by

Open Siorage
Grain owned by the farmer that has been delivered to a warehouse and the scale
ticket has not been converied.

Receiving Policy




A publication specifying grain will be received for storage or accepted via cash or
credit-sale contract only.

Roving Grain Buyer Scale Ticketl or Comparable Receipl
A grain buyer, upon receiving grain, shall issue a uniform scale licket or comparable

receipt for each load of grain received.

Storage & Handling Policy
A publication with the fees that will be assessed lor receiving, storing, processing,

or redelivering grain and the termination date ol the warehouse receipt.

Warehouse Receipt/Storage Contracl
A warehouse receipt is issued as proof of ownership of an identified amount and

kind of grain. All warehouse receipts/storage contracls lerminate on the date
identified in the storage and handling policy and the licensee must nolify the
receiptholder of the expiration at least thirty days before the termination date.

TIPayc
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Selling Grain?
Know your rights and responsibilities regarding
grading disputes, payment, storage rates, and handling fees.

CREDIT-SALE CONTRACTS AND
INDEMNITY FUND

NO GRAIN LICENSE—
NO BOND PROTECTION

North Dakota Public.
‘Service Commission

Delayed price and deferred payment
contracts are examples of credit-sale
contracts. State law defines credit-sale
contracts as written grain sale contracts that
provide that the sale price may be paid more
than 30 days after the delivery or release of the

> Bond coverage does not exist if a buyer is )
not licensed. If grain is sold to an unlicensed
buyer and if the buyer does not pay for the
grain, there is no bond coverage available

600°E BouleVard Ave. 10 help pay the seller. Court action may be a

Debaﬂmen‘408 farmer’s only recourse if an unlicensed buyer nain T Gl
Bismarck ND fails to pay for grain. Therefore, farmers ’ !
58505-0480

are strongly encouraged to check to ensure
that the buyer is licensed. Warehouses and

Title to grain will pass from the farmer to the buyer

- s when a credit-sale contract i1s signed, unless the
Jelephone:. ;. v

25 5 PR

701-3&&.2406 : grain buyers must be licensed and bonded. farmer has signed a contract providing for the title to
et Unlicensed buyers are operating illegally. the grain to pass to the buyer at the ime of delivery.
Facsimle; -~ ... g In North Dakota, bond requirements are based

1’-3? on the physical size of an elevator or on the Farmers should be aware that credit-sale contracts

amount of grain that a grain buyer handles.
Even if the buyer is licensed and bonded,
there is no guarantee that farmers will

be fully reimbursed if a buyer becomes
insolvent. If the buyer does not have enough
grain and bond asscts available to satisfy

all valid grain claims, available funds are
distributed on a prorated basis.

2  Farmers must also be aware that bond
coverage may not be available if grain is
sold to a company that is located outside the
state. If grain is sold to out-of-state entities,
the laws of the state in which the buyer is
located may govern the transaction. Farmers
may find that they have far less protection mn
those states than they do if the grain was sold
10 a company that is licensed in North Dakota.

® To find out if a warehouse or grain buyer is
licensed in North Dakota, visit the Public
Service Commission web site at www.psc.

are not protected by the buyer’s bond unless the
buyer has secwed independent bond coverage. If the
buyer has secured independent bond coverage, the
amount of bond available should be identified in the
contract disclaimer. 1f no credit-sale contract bond
coverage is available, disclaimer Janguage concern-
ing the lack of bond coverage must be printed in bold
type immediately above the signarure block on the
contract. The disclaimer statement must contain the
following or similar language:

THIS CONTRACT 1S NOT PROTECTED BY
BOND COVERAGE IN THE EVENT OF THE
BUYER'S INSOLVENCY

Although there may not be bond protection
afforded to those entering into credit-sale con-
tracts, a fund was created by the 2003 Legislature
that provides protection for unpaid credit-sale
contracts executed after August 1, 2003, in grain
elevator or grain buyer insolvencies. Each patron’s
coverage is limited to 80% of the patron’s unpaid

ruse ofi 3

PN w7 O L S LA ) :

e i AT e state.nd.us or call (701) 328-4097. credit-sale contracts with the insolvent buyer, up 10 2
e, maximum payout of §280,000

e e
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Selling Grain?
Know your rights and responsibilities regarding

grading disputes, paymentl, storage rates and handling fees.
(cont.)

FARMERS--CREDIT-SALE CON-
RACTS MUST BE SIGNED

State law requires that scale tickets be issued for
every load of grain received and that all scale tickets
be converted into cash, noncredit-sale contracts,
credit-sale contracts, or warchouse receipts within
30 days after the grain is delivered to the warehouse.
State law also requires every grain buyer, upon
receiving grain, to issue a scale ticket or comparable
receipt and shall pay the farmer within 45 days of
receipt of the grain.

A farmer, who makes the decision to sell grain and
take payment more than 45 days afler the delivery
o1 release of the grain for sale, must enter nto a
credit-sale contract with the grain warehouse where
the grain is delivered or with the grain buyer that
received the grain. A credit-sale contract must be
signed to be valid and enforccable. If credit-sale
contracis are not signed within the required time,
grain warehouses and grain buyers are at risk of
having a complaint filed against them.

Farmers are encouraged to work with their grain
warsehouses and grain buyers to get all credit-sale
contracts signed within the time permitied by state
law.

STORAGE RATES AND
HANDLING FEES

®  State law does not prescribe grain clevator
storage rates and handling fees. Each state
licensed grain warehouse sets its own
storage rates and redelivery fees (1.e. “in”
and “out” charges).

® Licensees cannot, however, unjustly
discriminate among patrons. State licensed
grain warehouses must file their proposed rate
schedule with the Public Service Commission;
it must also be posted at the warehouse. The
rates may be revised upon filing with the PSC.

¥  Storage rates must be stated on warehouse
receipts. If a warchousernan changes his rates,
the rates that were in effect when a warehouse
receipl was 1ssued are the rates that apply 1o

that storage coptract. Warehouse receipts on
beans expire on April 30 of each year; other
grain receipts expire on June 30. If expired
receipts are reissued, the storage rate in effect
at the time is the rate that will apply to the
renewed receipt.

® Farmers should not confuse storage
rates with credit-sale contract service
or handling charges (delayed price and
deferred payment-type transactions). These
fees are not regulated and are governed by
the terms of the contract that is entered
into by the buyer and the seller.

GRADING DISPUTES - DON'T WAIT
OR YOU'LL BE TOO LATE

=  State law does not regulate elevator purchase
prices, premiums, or discounts. State Jaw does
provide, however, that warehousemen may not
unjustly discriminate among patrons.

» M a farmer does not agree with an elevator’s
test results he has the right to ask that an
independent test be performed on his grain.
He must, however, ask for the test when the
grain is delivered.

® To initiate the process, the farmer must ask
for the independent test. The farmer and the
warchouseman must then draw a mutually
sgreeable sample of the load. This sample
must be sealed in a container and sent to a
federally licensed inspection service or to
some other mutually agreed to third party for
testing.

®© The buyer and the seller are both obligated
1o accept the results of the independent test.
The farmer-is-responsible for the cost of the
lests.

®  State law requires thal warehousemen and
grain buyers post a notice conceming the
law’s provisions concerning the sesolution of
grain grading disputes. To obtain a copy of the
notice, visit the PSC’s website at
www.psc.nd.gov or call (701) 328-4097.

rocrrrT—

Note: This information piece was originally produced and disseminated in August 2000 in cooperation
with the Agricultural Extension Service, North Dakota State University.




.

¥ ¥ R T N A SR L2y M R o RS R oY >

e R S S : 955

R S R A A e S A e

v R B At i e ST S

Bl G ST

L~ 5
A
LS

| “\—/N
i St b’mo-fw{)/w Y i \éﬁ‘f‘;) _5\\\/

J/Jwe»gw Lo oo s Sard Piopcns

| C§M 7/9~w = : c}’?fd '

e FIEDY Mot teat

ﬂ:m

™ 0
Wy




e

’//&'d/“‘/”‘a - %7 ", é é/{é(/nﬂ/(. GO0 - /025

-2 T

/WW - T mt LLilge -
— | 59 //éj (:%i)rl/l'('iii //Qlééf4qjﬁwgﬂﬂlf
_ AMWQ wx/mﬁ% _ (ziws Place — i) tomnt

R /\—/\

W [Pt~/

;%
Y

\M“b uh Wmcw ‘,ow /WW/L

TJ(Q&AJE. %yL&K%ﬁﬁj}RJLD é%lﬂftf u3?§ESY\j)LO(Lﬁk_ - EQE)E/’”K~//’S77%ﬂ<f7l

\

PSC 2273




§022
Tai MW T
- S,
s I gw0-cli J - M(WW@@%
~— R /’\\\_____,/
?/&(MW{QM
%%%@ﬁ;{L%ﬂ&-~ /WMMJ%LMzﬂdSH edu %2%%;
138Ul D e MW Ko Qﬁ( A > - = aoM m&/u,o MWJ)
P
324G wrrass - //}’\p\,&éo—:&/ WH ﬁ’amwﬁm - A otomarct
T :K
£aask’n _ pbedEE
| - N T A L it
;‘@[9,457.‘ C&fvwwwﬂd*w _ :
481
| 12»5[L/" %W ./Mw &W \{usJD lBO @6&) C.u&)‘h
AH-PHET frae Ao Jrawo -
/ - e — o - R
mm TRk e v biosads - seamont G

A Yoo Cwi-

PSC 2274
]




_/;ZJQ:[[./..V | . @Vf
3304005 SHive, 5. bhg this p 0. | X
< T = BALRN
SB[ f - Bim Chantar - prrvanked N
[

X’X'Qa?/47@5

L ASHol | Bt

oy ‘,'.""5@:.9,; ’;//‘ i ‘DL&D{L» JNA,Qﬂ/??
£10-95 7@ s mbﬁvﬁaﬁyﬂq# %ﬁ# gy
- o — 305 S Lo [UPASES it 869

:W 2ol 3 e 30O

10000 DuShel  (rheat-— £i 53/
33/ Agutoe _ Bom
Jfawé/// %)w ?/W/a< 300 |

obese >S00 | 52 ML"/

oc 2275



. %:—\_/ Bﬂ ) /7@_ %Z/ (WW W%L/%
%@p Do o B Bt Doz e T
Ny - @-\ o
sl |
7- / W
(91"5;{{95. Ng\(ﬁ/\«&//‘ { tr — e o
s ;MW Ll - 56376
) 4 ks @
gl e e W
%775:@4&; o Foot 5/%2»4 W@/W
/ 53:@{; | W & Plinhus Gud. [}94/)’&, o
EMQ’{L@& . ﬂz,éozgﬁt;iw WLQ/Q NG~ 780 &~ "'J,jiv}),
(N I . ———— . A
azéiz-fﬂ- (llozre
241 50m. Lud (mionstosnss ~ Ao i fa—
A ; '
18.-87- lL'l“f we YNeA b |
e o 0er - QW%KMA







L/Qj SML“’ ﬁﬁ”v (ﬁaw o%u,w L B2
Tv gt ey H
\—‘; Lt /\ffta-dw [ | /S
5ﬂ4éibvf* ﬂ@uL(&u@u’ ﬁ@uLﬂQAww/ %ii/)
;ﬁ»???"? Al - @/umf/»u Bart— P
57 'M.Qﬁ | %4/ //\4 Aot

'tQﬁwm~/WwM

/ \J/ o W
O/ﬁ/ww/ Lm tsno /me
=
&/VUTIM/ M,d[% Une Acamo s~
b{@k\/ﬂ@d Lo Oﬁlg Wﬁ VWW

CVM /’é (e J«&( Lp blj A/\/\_p _/) /

PSC 2278




8 0307}

o6 ok T~ s

- e

O ay/ﬂ/-ﬁﬂwwﬂﬂﬂﬁf’\,/ ~C T N—

>
S,
a
&

¥ Sie s C}azwwdﬂé% Yz tprotuctio

HO-33 Bin MNawe ko

MUk Wnigsre Lo 232 foo ot

T~ e~

.
[ 4D~/ 5~ SZZUD Ocaow -

- =

; . fffa&ﬁi_’/}q\//%
355./43%93“ -l _Nd & - @"Wﬁ%z“_@v/

Ut 25 o pleces Ve 2T

LSO Lrans = phal (o o 10 90 LI 4
gl lo= 10 etlle LTt

) | o o ‘ A :
2R (VR FepelS - YEEs

[ Kok ot qupnnoliz

W et g T




59
i

gt Ty, S

sAZANMUE Y poerdi Losp < [ISDA @?3

3}{ / écﬁwﬁu - X/LQW— - /&a/
" ‘\@@ﬁ ~TT /MAM\&;LM f\@)uou/w/ UW y
n5- o 2 muid OJWUJI W2 - @/ T
o5 | Cﬁzuf o = W, i e 2ol
W( @/W(//QU T /@C(/vw /L/ M
%ﬁ/ - S P50 o

W/




=3
==,
<=
A%
&
S
$ |

T ——— \1/

EIVNY. ".EV' 3 » ' ‘
bbﬁﬁo f%&%ﬁw—b o wﬁw ﬂw

) K@\ 22 _ { "
Ik g o Inpde W%Ww%ff O

=
Ry~ /
; )5 35(,,@4\% Widbalioz— = —

by
S
kS

73/@»0 7&4«/2/5402 z/

o e : S

| B 0100~ gy @MW

d/\‘w T | PSC 2281




27 l éw % dwoiter Lmu ~(7)21/rv\<.a Lieor Zdock -

" / ¢ O J/évuu,o/ M //\_\
7{{”-/]¢%L N m B - juie i
L Onasts dlnd, | ———

A~ G- 5"/ e YNarsi - 0n Vﬁ_oj,aa% - (Cpntda

T Q&OW =% AT S St L

A - )7 ) /}z@\f
“ ',@ Z@ ﬁ fbia_f%//n MZ@‘? ﬂ N

PSC 2282




uQALJ %W‘ T ke B e

373339! (Pout (ool diiate.
wgéﬁ Buine ,QO(L%W yor |

,/&)/W ¢ Wvanda - Me}&w
%13:5;5’3 R(W\ {\\;J/»M’N [/77 WW@ b (bt
BT @WM% R s Sotiosn

o? &415"@/\@ S&wam Ay JUM %&@W
Bl LG8 WE\C) L VO L el

-







,/5“

. .
VA - NN

™ N R LY A A

m‘k’\l! ,[ s T TGS

’175—3.317’

\_—

7|

ZE =

05737

- M”“L TN ipret40

(mm .

M CH-S~ ﬁ.%éowwudw

_8-%0 003 - T

Lum D&J\r\m__ Q’WN%WM@

el




g

e
Mﬁ Anosbeutpnintsd -

|

MudH. 5Aa- 5&%

_/_—\’
257- 6%3 /M/%-/ 16 W/&b - Brad Pules é(‘/ -~
_,,.—% e meced & Lpp s WW/

MWM;QMMWQ/

e

/)

(Il - LS4 ,Mm/

/ !

B Ry N0~ | 3-8t \/hM /gﬂoﬂ’)M
L[S ko T,
/@'——q/‘gﬁ-*—\/\/\-——/‘\_/—\~’/\\/“\‘
7353500 || /ricee Bt GFRBran,

oy —_—
N {4

5-d-151 (omeo THS (niruoesme p%&w z%m/@:
(S~ 355 (39 N

Y fW
%@“Wwwo&m GLEB - WWW dpctiongp




5’3-;/34 / ' S
QurLn - | B
w;\ | Omadizan - Contras /}Muj—ﬁw:/e\ %
Q32520 Tt Nicat [ Bud Sinlis- U"g,
bl S Sl pchididis st
0 \\i@(/’\/\fuﬂ Beltosko im  Oyinne~ ﬂmdw»a/;k/

| WAL ./?/)’\AM) A&_‘%Z__ Ww___'“ywﬂj% —
R i
ey A/ Lpeo - §M . /%’c @ /’5 T Aon




. MLQ/»}ALLW;J

on L)

e W%w

Iy
N

X\
-y

PSC 2288 '



\%
:
3
%

PSC 2289




[ty Ak (ool

: e~ —

Y\’\Juzo& v-d&uf@b%@ | pﬁﬁ&ﬂf\ k.mw“vbon

V4

yg Qiﬁ/?kﬂWAA1 _.~T7\Ale/W®1y4g;> _".??(Zg;nud/,)QQLa/l 72- o

- (et Lt Lleha

L. 5

PSC 2290

P S S R




A p e

ynd P

Do-(475 4m

f Chpere 7

CL

—~—

G S S

R s

(o el o

L ——

-’M

(e e - Qo Yo S

PSC 2291




| -l5-15

82044578 Y]

(Pl JMW

ICpha Tiliand < Sans- Sakeos

3ol

=388~ &

78]

9}
VN

R
)\
' O
‘?“

N
5
=

B Lo T

%

~—

K
ML=

s W&"”@W‘?‘W"

Y ~51223-699)




From: Richter, Susan K.

Sent: Monday, December 22, 2014 618 PM
To: Christmann, Randel D.
Subject: RE: Re: Grand Forks Bean

See responses below.

Sue Richter

Licensing Division

ND Public Service Commission
Bismarck, ND 58505-0480
701-328-4097

snchter(@nd gov

From: Christmann, Randel D.

Sent: Friday, December 19, 2014 5:22 PM
To: Richter, Susan K.

Subject: Re: Grand Forks Bean

When was Grand Forks Bean licensed? Grand Forks Bean Company, Inc. (GFB) was issued 3
license in October 2005.

When has Grand Forks Bean been inspected since being licensed, and by whom?
4/19/2006 - Tim Erdmann - 1 condition - unsigned credit-sale contracts

2/28/2007 - Tim Erdmann - no conditions

4/16/2008 - Tim Erdmann - no conditions

8/18/2009 - Tim Erdmann - no conditions

8/17/2011 - Tim Erdmann - no MOA issued

2/21/2013 - Tim Erdmann - no MOA issued

2/26/2014 - Tim Erdmann - no conditions noted

Which of those inspections included an inspection of the books, and which did not?
4/19/2006 - information not available because of change in exam program

2/28/2007 - information not available because of change in exam program

4/16/2008 - completed measure-up and records review

8/18/2009 - completed measure-up and records review

8/17/2011 - completed measure-up, planned to meet with owner next day, due to medical
problems owner not available and records review not completed

2/21/2013 - completed measure-up, planned to meet with owner next day, due to legal matters
owner not available and records review not completed

2/26/2014 - completed measure-up and records review

When was the acceptable sample of a Credit Sale Contract sent to the PSC?
Filed in 2006

Ric bl if1yhi.
DEPOSITION
EXﬂIIBIT
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When did an Inspector notice that GFB was using a contract that is significantly different than
the sample onfile?

A copy of the “unacceptable” contract was faxed to me by a producer on November 19,
2014. | didn't recognize the contract and provided Tim with a copy. Tim said he looked at the
price later marketing agreements during his review of records for the February 2014
examination. Tim verified each contract was properly executed and he said not noticing the
missing language was an oversight. Tim will closer review documents during future

examinations.

When did the Inspector make that known to the Director?
| don’t recall the exact day that | made this known to the Inspector. | will check with Tim (he's

on his way home and | can’t ask at the moment.)
Dates and names of producers’ inquiries, in any way, to PSC personnel about Grand Forks

Bean.

11-18-2014 — Curt Amundson called - inquired whether he’s entitled to gross or net return of beans il Grand
Forks Bean makes redelivery.

11-25 & 26 -2014 - call from Curt - inquired if GFB has sufficient inventory and questions on use of
price later marketing agreement. Informed Curt an inspector will visit Lhe facility to verify bean
inventory.

12-4-2014 - staff initiated call to Curt - and not able to give legal advice to some of the
questions/concerns expressed by producers and suggested they seek legal guidance regarding the

contracts

12-5-14 - call from Curt

12-16-14 - call from Brent Baldwin - questions/concerns redelivery, contract, sale of beans
12-1-2014 - call from Curt with Ron Adams and Nick Adams on same phone call -

questions/concerns
12-19-14 - Chuck Nelson - same questions/concerns
Curt also initiated a call with most other producers on phone, don’t recall specific date. Questions

on contract, whether it valid credit-sale.

PSPPSR SRR PPV PR X PSS D U T L LT R TR X
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Richter, Susan K.

From: Richter, Susan K.

Sent: Tuesday, January 06, 2015 10:43 AM

To: rmelland@camrudlaw.com

Subject: Judge's Oder in Grabanski Grain Insolvency
Attachments: 116-010.pdf

Russ - attached is the Judge’s Order in the Grabanski Grain insolvency.

Talk to you later this afternoon.

Sue Fiokhter

Licensing Division

ND Public Service Commission

600 East Boulevard Ave, Dept. 408
Bismarck, ND 58505-0480
701-328-4097

srichter@nd.gov

6989

PENGAD 800-63;

R;

Richk, 15y
DEPOSITION
EXHIBIT

PSC 452




Richter, Susan K.

| From: Jon R. Brakke <jbrakke@vogellaw.com>
| Sent: Thursday, January 08, 2015 2:57 PM
| To: Richter, Susan K.
‘ Subject: January 8, 2015 - Grand Forks Bean Co.

Attachments: Susan Richter email.pdf

Sent by Lori Thrall

January 8, 2015

Susan K. Richter E-mail: srichter@nd.gov

Licensing Division
N.D. Public Service Commission
Bismarck, ND 58505-0480

Re:  Grand Forks Bean Company, Inc.
Our File No.: 020787.00000

Dear Sue:

Thank you for discussing the Grand Forks Bean situation with me today. I have been retained by Curt
Amundson and the Nelson Estate to represent their interests with respect to Grand Forks Bean. As a
consequence, in the future, it would be appreciated if you could include me in all discussions.

At your convenience please send me a copy of the stipulation signed by Grand Forks Bean that, in part,
provides Grand Forks Bean will not dispose of bean inventory it presently has on hand. If you could also
send me a copy of the most recent decision obtained by the PSC on credit sale contracts — Grabanski Grain -
that would be appreciated.

Very truly yours,

Jon R. Brakke

JRB:Idt
2127092.1

This message has been scanned for malware by Websense. www.websense.com
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Richter, Susan K.

From: Dan Gaustad <Dan@grandforkslaw.com>
Sent: Thursday, January 08, 2015 1:55 PM

To: Richter, Susan K.

Ce: baldwin@polarcomm.com; Sharon Kouba
Subject: Grand Forks Bean

Hi Sue:

Thank you so much for taking time to speak to me today. As I indicated, I have been retained by Duane
Altendorf, Brent Baldwin and Baldwin Farms, Inc. regarding the matter involving Grand Forks Bean.

As stated during our conversation today, if you could send me the documents you have received from
the various growers, including my clients, regarding Grand Forks Bean facility as well as the documents have
obtained from Grand Forks bean it would be appreciated. Also, you had mentioned a decision in the Grabanski
Grain matter that you have — if you could send that along, it would be appreciated.

Again, thanks much for your assistance and if you have any questions or concerns, please do not hesitate
to contact me.

Sincerely,

Daniel L. Gaustad

Pearson, Christensen & Clapp, PLLP
24 North 4th Street

P.O. Box 5758

Grand Forks, ND 58206-5758
Phone: (701) 775-0521

Facsimile: (701) 775-0524

6989
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STATEMENT OF CONFIDENTIALITY

This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Scction 2510-2521. This e-mail is confidential and may contain
information that is privileged, attorney work product or exempt from disclosure under applicable law. If
you have received this message in error, please immediately notify the sender by return e-mail and delete
this e-mail message from your computer.

---- JRS CIRCULAR 230 NOTICE -----

Any tax advice expressed in this communication (including any attachments) is not intended to be used, and cannot
be used, for the purpose of avoiding penalties imposed on the taxpayer by any governmental taxing authority or
agency. In addition, if any such tax advice is made available to any person or party other than the party to whom the

1 PSC 478




