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STATE OF NORTH DAKOTA

COUNTY OF GRAND FORKS

Public Service Commission,

Petitioner,

-vs-

Grand Forks Bean Company, Inc.,

and

Auto-Owners Insurance Company

Respondents.

PSC CaseNo.GE-15-36

IN DISTRICT COURT

NORTHEAST CENTRAL JUDICIAL DISTRICT

Civil No. 18-2015-CV-00240

POST HEARING REPLY BRIEF OF

BRENT BALDWIN, BALDWIN FARMS,
INC., AND DUANE ALTENDORF

INTRODUCTION

[f1] Brent Baldwin ("Baldwin"), BaldwinFarms, Inc. ("Baldwin Farms"), and Duane

Altendorf("Altendorf') file this post-hearing replybrief. Nothing presentedby the other parties

altersthe conclusion that the priority claim for Baldwinis $84,373.68, for BaldwinFarmsis

$38,216.98, and for Altendorf is $91,512.36, with each accruing interest from and after

October 15, 2013 andto be paid from the funds held by the Petitionerand the bond of Auto-

Owners Insurance Company ("Auto Owners").

[^2] At the outset, it is significant that the Petitioner, Auto-Owners, Baldwin, Baldwin Farms,

Altendorf, and each of the other farmers having claims in this matter, agree that the farmers'

claims are baseduponnon-credit sale contracts that havepriority overBremerand shouldbe

paidfrom the funds heldbythePetitioner. See Court Docs. Nos. 247,249, 251, 253 and257.

Theonlysubstantive disagreement between theseparties is the dateof insolvency andwhether
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storage charges should offset the payment to the farmers.^ Id. As explained intheir opening

brief, Baldwin, Baldwin Farms, and Altendorf have shown that the undisputed facts in this case,

whenapplied to the statutory framework, warrant an insolvency date by October 15,2013 and no

storage charges being assessed.

[P] Bremer Bank("Bremer") stands alone whenit declares the farmers' claims are based

uponcredit sale contracts, andin turn it is Bremer that is entitled to the funds heldby the

Petitioner. Court Doc. No. 255. There is a reason Bremer stands alone because, as outlined

below, Bremer's conclusion can only be reached by ignoring the undisputed evidence and

disregarding the law. Indeed, ratherthan citeto evidence or testimony, Bremerreliesupon

conjecture when it makes repeated reference to its self-described "strong inferences," which

Bremer necessarily had to do given the evidence contradicts its position. See e.g. Court Doc.

255,^ 52 (stating "there is a strong inference that drivers ... executed the PriceLaterMarketing

Agreements on behalf of their principals" . . . which is "particularlytrue with regard to Duane

Altendorf even though Mr. Altendorf testified he had no idea who signed the document, he had

never seen the document until it was sent to him by the Petitioner in late 2014, and no driver or

employeehad ever been directedor authorizedto sign a contracton his behalf).

LAW AND ARGUMENT

A. Reply to Bremer Bank

(1) No ratification bv Baldwin and Baldwin Farms

m Bremer contends that Baldwin and Baldwin Farms somehowratified a Price Later

MarketingAgreement, even thoughthe evidence in this case was clear - neither of these parties

^ There does exist thequestion offees and costs thatmay bepayable to thePetitioner, which was agreed would be
addressed after the Court rules on the substantive distribution issues of GF Bean.
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signed, negotiated, agreedupon, or even discussed such document with GF Bean, CourtDoc.

No. 255, 48-49. Bremer's analysis is both factually and legally flawed.

[^5] In making this ratification argument, Bremer citedto andrelied exclusively uponthe

following holding in Matter of Mehus' Estate, 278 N.W.2d 625 (N.D. 1979):

Also, when an agent is authorized to do an act but exceeds his authorityand the
rights of third personsare involved, the principalhas a duty to repudiatethe act as
soon as he is fhllyinformed of whathas been done in his nameor else he may be
deemed to have ratified it by implication.

Matter ofMehus' Estate, 278 N.W.2d 625, 630 (N.D. 1979) (emphasis added). Under Bremer's

theory, the "acts" of a truckdriver - which is to haul and drop offpintobeansandreturn to the

field- are transformed intonegotiating and signing binding contracts. Yet, Bremerignores the

undisputed evidence that no employee, including a truck driver, has ever been authorized or

directed to signor negotiate a contract for Baldwin or Baldwin Farms. Furthermore, thereexists

no evidence to support a finding that one dealing with a truckdriver, such as GF Bean in this

case, could conclude a truck driver had any authority to negotiate and sign contracts for Baldwin

and Baldwin Farms. See Lagerquist v. Stereo, 2008 ND 138, ^ 14, 752 N.W.2d 168. Indeed, the

undisputed evidence leads to just the opposite conclusion because GF Beanhad never had any

dealings withBaldwin or Baldwin Farms before the fall of 2013, and the PriceLater Marketing

Agreementwithinthe GF Beanrecordshad been alteredafter the fact. CompareEx. 2IB and

Ex. 22A with Ex. 22E; S^ Alerus Fin.. N.A. v. W. State Bank, 2008 ND 104,140, 750 N.W.2d

412 (to bind principalof acts of agent, one must act with good faith and without ordinary

negligence, andmake inquiry whenhaving notice of facts that actions were outside scope of

authority); Weinreisv. HilL 2006ND 170, 9-14, 719 N.W.2d 354. This alone negates

Bremer's argument.
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[^6] Even if one can get past this frailty, theevidence demonstrates the principal oflaw relied

upon by Bremer does not apply. First, the evidence, if anyexists, is scant onwhether Baldwin

and BaldwinFarmswere frilly informedof what a purportedtruck drivermay have signed.

Rather, the evidence was this document was withina stackof scaleticketsand there is no

evidence anycommunication wasmadeby the truckdriver to Baldwin or Baldwin Farms

regarding theexecution ofany Price Later Marketing Agreement. Moreover, it is eminently

clear from the evidence that there was an alteration of the document, after the fact, because the

document within the GF Bean files was different - again evincing a lack of evidence to find

Baldwin and Baldwin Farms were fully informed. Compare Ex. 22A and22E. Furthermore, the

actions takenby Baldwin andBaldwin Farms shortly aftertheir final delivery demonstrate they

didrepudiate any Price Later Marketing Agreement thatmay have existed. As already noted,

approximately 2 weeks after the lastpinto bean delivery (by the beginning ormid-October,

2013), Baldwin andBaldwin Farms were already making demand for payment from GF Bean-

actions that are wholly inconsistentwith, and in tum repudiating, a document that called for

pricing months later. Seee.g., Hodnv v. Hovt, 243 N.W.2d 350, 356 (N.D. 1976) (repudiation of

trust statusthrough acts plainly evincing repudiation so as to put beneficiary on noticeof adverse

position in thematter). Thus, even under Bremer's strained interpretation, Baldwin and Baldwin

Farms' actions were anything but ratifyingthe purportedPrice Later Marketing Agreementbut

instead demonstrate repudiation in total.

[^7] Finally, even if onecanlook pastallof these flaws, Bremer's entire argument is nullified

bytheundisputed testimony andevidence showing thatneither Baldwin norBaldwin Farms

notified GF Bean that their deliveredpinto beans were to be subject to or put under any Price
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LaterMarketing Agreement - a requirement specified in paragraph 5 of suchagreement for the

terms thereof to have any application whatsoever. Ex. 22A, ^ 5.

(2) Bremer's estoppel argument fails

[^8] Bremer only incorporated itsprior estoppel arguments. Court Doc. No. 255, ^51. This

issue was fully addressed byBaldwin, Baldwin Farms, and Altendorf in their opening briefand

to avoidunnecessary duplication, the undersigned refers the Courtto this argument. SeeCourt

Doc. No. 247,11129-33.

(3) Baldwin, Baldwin Farms, andAltendorf do not havecreditsale contracts

[19] Bremer argues thateven those farmers thatdeny thePrice Later Marketing Agreements

are still credit sale contract claimants. Court Doc. No. 255, H 52-54. In ending this argument,

Bremer "stresses" thatN.D.C.C. §§ 60-02-01(2)and 60-04-01(2)require only a writing, not

necessarily signedby anyparticular person. Id. at 154. First, the assertion a credit sale contract

does not need to be signedby any particularperson is an incorrect statementof the law and

would require this Court to disregard andrender inoperative wholesale provisions of N.D.C.C. §

60-02-19.1, including the requirement that credit sale contracts be signedby both parties.

Sandberg v. Am. Familv Ins. Co., 2006 ND 198,19, 722 N.W.2d 359 (interpretation of statutes

is done so as not to render provisions useless, inoperative, or superfluous); Roias v. Workforce

Safetyand Ins., 2006 ND 221,113, 723 N.W.2d 403. Further,the logical conclusion of

Bremer's assertion - that no particular person need sign these contracts - is that anyone, even a

total strangerto GF Bean or any farmer delivering beans, can sign a documentthat becomes

binding on these parties. That is not the law.

[110] Bremer does correctly state thata credit sale contract must be in writing. While Baldwin

and Baldwin Farms do have written contracts - the Dry Bean Contracts (Ex. 21A) and scale
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tickets - neitherthe Dry Bean Contracts nor the scale tickets contain the requiredprovisions,

including the bond notice, to make them credit sale contracts. N.D.C.C. §§ 60-02-01(2), 60-02-

19.1 and 60-04-01(2). Altendorf s writings consistof the scale tickets,which again do not come

remotely close to satisfying the requirements for a credit sale contract. Id- Finally, the argument

advanced by Bremer that a poster satisfies the writing requirement misconstrues the statute and

more importantly suchposterfalls woefully shortof complying with the statutory requirements

for a credit sale contract. Comnare Ex. 31 with N.D.C.C. §§ 60-02-01(2), 60-02-19.1 and 60-04-

01(2).

(4) UCC Statute of Frauds Not Applicable

[^11] Bremer argues the UCC statute of frauds (N.D.C.C. § 41-02-08(1)) provision somehow

salvages their claimto the proceeds held by the Petitioner. CourtDoc.No. 255,^ 55. This is a

peculiar argument by Bremer because if oneassumes, forargument purposes only, the statute of

frauds applies, then the pintobeansand the proceeds therefrom were the assetsof and

exclusively ownedby Baldwin, Baldwin Farms, andAltendorf, and were neverencumbered, in

anymanner, by Bremer'spurported security interest because GF Beanhad an insufficient

interest in them. N.D.C.C. § 41-09-13(2) and Ex. 103, p. 8 (excluding beans which are not

owned by GF Bean free and clear of interests of third parties).

[^12] Irrespective, Bremer'sargument fails because Baldwin, Baldwin Farms, and Altendorf all

have writings sufficient to indicate a contract for sale was made that was signed by GF Bean. As

to Baldwin and Baldwin Farms, the writings are the Dry Bean Contracts and scale tickets, while

the writings for Altendorfare the scaletickets. Ex. 21A, 21D, 22C,and 23C. Furthermore,

Bremer's argument ignoresN.D.C.C. § 41-02-08(3), which renders the statuteof frauds

inoperative because the pintobeans weredelivered and accepted by GFBean, andtherewas at
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least partial payment by GF Bean to Baldwin Farms and Altendorf. See Ex. 22D, N.D.C.C. §

41-02-08(3)(c); Hofmann v. Stoller, 320 N.W.2d 786, 791 (N.D. 1982) ("where there has been

delivery of the goods bytheseller and acceptance ofthe goods bythebuyer, thebilateral

performance of the contract evinces the assent of bothparties"). In fact, Bremer even

acknowledges delivery andacceptance by GFBean ofthe pinto beans. See Court. Doc. No. 255,

^ 61 ("the beans were all accepted byGrand Forks Bean"). Finally, Bremer's argument must be

rejected because it is nota party to thecontracts andtherefore has no standing to assert a statute

of frauds defense. 37 C.J.S. Statuteof Frauds § 172 (as general rule, statuteof frauds is a

personal privilege that cannot beinterposed bythird parties, non-parties, or strangers to the

contract).

(5) Baldwin. Baldwin Farms, andAltendorf arereceiptholders and entitled to
lien prioritv

[^13] Bremer argues nofarmer is a "receiptholder" and notentitled to thelien priority. Court

Doc.No. 255, 56-58. Baldwin,BaldwinFarms, and Altendorf fully addressedthis issue in

their opening briefand they refer the Court to their prior argument. Court Doc. No. 247, 34-

38. It is noted,however, that Bremer argues the farmers "did not undertake any actionto attempt

to demonstrate strict compliance with obtaining a receipt from GrandForks Bean." CourtDoc.

No. 255, ^ 57 (emphasis added). Contrary to this assertion, thefarmers did in fact take all

necessary action andcomply because eachobtained a scale ticket for the pinto beans delivered

andthe statute clearly defines a scaleticket as beinga ^'receipt.N.D.C.C. § 60-02-01(7); See

MspEx. 21D, 22C, 23C.

(6) There is no basis for service fee offset

[^14] Bremer argues that because there was aposter setting out a monthly service fee of$0.15

percwt, thatsuch fee must beassessed. Court Doc. No. 255, 60-61. However, there is
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absolutely no evidence that such fee wasevercontemplated or applied to Baldwin, Baldwin

Farms, or Altendorf. Indeed, the evidenceshows GF Bean did not assess this servicefee, despite

itsposter, because Baldwin Farms received a payment on3,000 cwtat $45.00 percwtfor a total

gross payment of $135,000. Ex.22D. If, as Bremer argues, this service fee existed, then there

wouldhave been a deduction of $1,350.00 (3,000 cwt x $0.15x 3 months from date of delivery

to date ofpayment). There was no such amount deducted. The only fee thatwas deducted from

thepayment to Baldwin Farms was the $0.10 edible bean promotion assessment - or $300.00.

Ex. 22D; N.D.C.C. § 4.1-06-12. Therefore, the argumentadvancedby Bremer to assess a

service fee fails because evidence shows GF Bean did not apply this fee.

B. Reply to Petitioner, Bremer, Auto-Owners; Date of Insolvency and Storage
Fees

(1) Date of Insolvency - Introduction

[^15] ThePetitioner, Bremer, andAuto-Owners all contend the dateof insolvency of GFBean

must be determined to be December 19, 2014. Court Doc. No. 155, ^ 77, Court Doc. No. 249,

59-104, Court Doc. No. 253, 21-29; Court Doc. No. 255, ^ 59. The reasonsprovided by these

partiesdo not justify this December, 2014 insolvency date.

(2) Dateof Insolvency - demand for payment andrefusal places GF Beaninto
insolvency bv October. 2013

[^16] ThePetitioner, in its Report andRecommendation, recommended a December 19, 2014

insolvency datebecause that is the first date it was contacted. CourtDoc. No. 155, 77. In its

post-hearing brief, the Petitioner jumpson a different horse. ThePetitioner no longer uses this

contactdate for the date of insolvency, but instead argues the December,2014 date is justified

through application of the latter partof the insolvency defining statute, concerning redelivery of

grainstored. Compare CourtDoc.No. 155,^ 77 to CourtDoc. 253, 21-29.
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[^17] First, whether the PSC was contacted or not is not relevant to whether GF Beanwas

insolvent. There is a specific statute that sets out and defines insolvency:

A licensee is insolvent when the licensee refuses, neglects, or is unable upon
properdemand to make payment for grainpurchased or marketed by the licensee
or to make redelivery or payment for grain stored.

N.D.C.C. § 60-04-02. Nowhere in this statute does it condition insolvency on contact withthe

Petitioner. Yet, under the Petitioner's originalview, this Court would be required to re-write the

statute so as to read as follows:

(a) A licensee is insolventwhen the licenseerefuses, neglects, or is unable
uponproperdemand to makepayment for grainpurchased or marketed by
the licensee or to make redelivery or payment for grain stored; and

(b) Thegrower has notified the North Dakota Public Service Commissionof
the refusaly neglect or inability ofthe licensee to makepaymentfor grain
purchased or marketed, or in the case ofgrain stored to make redelivery
orpayment.

[^18] Despite the invitation made by the Petitioner in its original Report andRecommendation,

this Court is not empowered to legislate or rewrite statutes. Estate of Christesonv. Gilstad, 2013

ND 50, ^ 12, 829N.W.2d 453 (whenengaging in statutory interpretation, "it must be presumed

the legislatureintendedall that it said, said all that it intendedto say, and meant what it has

plainly expressed."(citations omitted)); Olsonv. Workforce Safetv & Ins., 2008 ND 59, ^ 23,

747 N.W.2d 71 ("[t]he function of the courts is to interpret the law, not to legislate, 'regardless

of how much we might desire to do so or how worthy an argument'").

[*|19] Evidently recognizing this frailty with its original position, the Petitioner now argues it is

the failure of the farmers to demand redelivery until the latter part of 2014 that justifies the

December 19,2014 insolvency date. Court Doc. #253, 21-29. Bremer jumps on this same

argument. CourtDoc.No. 255, ^ 59. However, this newlyformulated argument, like

Petitioner's original position, is flawed and ignores the evidence.
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[^20] It is recognized that whengrain, likedthe pintobeans in this case, is storedby a licensee

insolvency arises when there has been demand for and refusal of redelivery or payment.

N.D.C.C. § 60-04-02 (a licensee is insolventwhen a licensee refuses, neglects, or is unable upon

properdemand ... to makeredelivery or paymentfor grain stored (emphasis added)).

However, whengrain, like the pinto beansof Baldwin, Baldwin Farms, and Altendorf, is

purchased, theninsolvency does not require demand for redelivery but only thattherehas beena

proper demand forpayment and the licensee (here GFBean) refuses, neglects or is unable to do

so. Id. ("[a] licensee is insolvent when a licensee refuses, neglects, or is unable uponproper

demand to make paymentfor grain purchased or marketedby the licensee ..." (emphasis

added)). ThePetitioner recognizes this distinction of insolvency for grainstoredversus grain

purchased. Court Doc. No. 253, ^ 22.

[]f21] Yet, the Petitioner, inexplicably whenconsidering the evidence, asserts that Baldwin,

Baldwin Farms, and Altendorf were storing grain, necessitating a demand for redelivery, because

in the view of Petitioner, they had no right to require payment for their delivered beans. Id. at ^

26. The evidencedoes not support this conclusion. Instead the testimony and evidence from

both Mr. Baldwin and Mr. Altendorf was very clear - they did not deliver the pinto beans for

storage with GF Bean, but instead the beans were delivered for purchase by GF Bean, that GF

Beanwas requiredto makepaymentfor the beans withoutconditionupon their request, and that

they attempted to receive payment within two weeks after delivery (being the beginning or

middle of October, 2013), but GF Bean refused to do so. See Ex. 21A (for 3,000 cwt payment

must be made at time of sale). These undisputed facts prove GF Bean was insolvent by at least

October 15, 2013. N.D.C.C. § 60-04-02. Any attempt to re-characterize the transactions
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between GF Bean and Baldwin, Baldwin Farms, and Altendorf as something other than

purchases is a misconstructionof the evidence.

[^22] Further, thefact payments - partial only - were made after thisOctober, 2013 date of

insolvency doesnot delay or otherwise extinguish GFBean's insolvency underN.D.C.C. § 60-

04-02. There is nothing in the insolvency statute that creates an exception for a partialpayment

for what was demanded so as to disregard as a non-event the warehouse's prior and continuing

refusal to make payment. N.D.C.C. § 60-04-02. If that were the case, then any payment-

regardless of amount - wouldsuffice to delay the date of insolvency. Nothing in the statute

supports sucha result. ThePetitioner also argues that the insolvency eventproffered by the

farmers in this case would "result in an interpretation from which any dispute between a farmer

and the warehouse would result in the warehouse being deemed insolvent." Court Doc. No. 253,

%28. Yet, this concern for any dispute leading to insolvency likewise exists under what the

Petitioner proffers for insolvency event—a farmer's demand for redelivery and a warehouse's

refusal.

[^23] ThePetitioner's original position onthe date of insolvency was in erroras is its newly

formulated basis to justify a December, 2014 insolvency date. The undisputedevidence, when

applied to the law, leads to the conclusion that GF Beanwas insolvent by October, 2013.

N.D.C.C. § 60-04-02.

(3) Date of Insolvencv—Not Changedwith N.D.C.C. § 60-02-41 as offered
bv Auto-Owners

[^24] Auto-Owners argues that theCourt should "break thetie" onthedate of insolvency by

applying N.D.C.C. 60-02-41 and that thenmoves the dateto December, 2014or January, 2015.

This statute does not break the tie. The very provision of the statute that Auto-Owners

emphasizes andrelies refers to insolvency. N.D.C.C. § 60-02-41. As already explained, the
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temi "insolvency" is defined bya specific statute. N.D.C.C. § 60-04-02. Further, and also by

specific statute, payments are required to be made for those that have scale tickets orwarehouse

receipts in anamount equivalent to the market price prevailing onthedate ofinsolvency.

N.D.C.C. § 60-04-09(5). Auto Owners states a basic tenet of statutory construction is themore

specific statute controls the general statute. Court Doc. No. 249, ^ 89. Here Baldwin, Baldwin

Farms, and Altendorf simply seek to have this Court apply these specific statutes - that defme

insolvency and the amounts payable on the date ofthis insolvency. N.D.C.C. §§ 60-04-02 and

60-04-09(5) By doing so, the priority claim for Baldwin is $84,373.68, for Baldwin Farms is

$38,216.98, and for Altendorf is $91,512.36, with each accruing interest from and after October

15, 2013.

(4) Storage

[^25] Baldwin, Baldwin Farms and Altendorf have fully addressed the issue ofstorage intheir

opening briefand refer theCourt to thisargument. Court Doc. No.247, 27-28.

CONCLUSION

[^26] WHEREFORE, Brent Baldwin, Baldwin Farms, Inc., and Duane Altendorf for the

foregoing reasons and those previously provided, request thatthe Court find as follows:

1. The agreements of BrentBaldwin, Baldwin Farms, Inc., and DuaneAltendorf

with Grand Forks Bean Company, Inc. were noncredit-sale contracts;

2. The date of insolvencywas October 15, 2013, the date that Grand Forks Bean

Company, Inc. refused thepayment demands ofBrent Baldwin, Baldwin Farms, Inc., andDuane

Altendorf;

3. The market price at thetime ofinsolvency, October 15,2013, was $38.00/cwt;

4. BrentBaldwin is entitled to payment in the amount of $84,373.68 for the 2,220.36
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cwt of pinto beans delivered to GrandForksBean Company, Inc. for whichpaymenthas not

been received;

5. BaldwinFarms, Inc. is entitled to payment in the amount of $38,216.98 for the

1,005.71 cwt of pinto beans delivered to GrandForks Bean Company, Inc. for whichpayment

has not been received;

6. Duane Altendorf is entitled to payment in the amoxmt of $91,512.36 for the

2,408.22 cwt of pinto beans delivered to GrandForks Bean Company, Inc. for which payment

has not been received;

7. Brent Baldwin, Baldwin Farms, Inc., and Duane Altendorf are entitled to interest

on the above stated amounts from October 15,2013, the date of insolvency;

8. The claims ofBaldwin, Baldwin Farms, and Altendorfhave first priority over any

claim by Bremer Bank or other non-farmer claimant; and

9. The claims of Baldwin, Baldwin Farms, and Altendorf are to be paid from the

funds held by the Petitioner and the bond ofAuto-Owners Insurance Company.

Dated this 5^^ day ofApril, 2016.

PE^ NSEN, PLLP

L. Gaustad (ND ID #05282)
E. Quinn (ND ID #06538)

Attomeys at Law
24 North 4^^ Street
P. O. Box 5758

Grand Forks, ND 58206-5758
Phone: 701-775-0521

Facsimile: 701-775-0524

dan@grandforkslaw.com

iquinn@grandforkslaw.com
Attomeys for Brent Baldwin, Baldwin Farms, Inc.,
and Duane Altendorf
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