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By Order dated July 15, 2015, the Court granted the State of North Dakota’s 

(“North Dakota”) Unopposed Motion to Intervene.  ECF No. 37.  In that same 

Order, the Court denied without  prejudice North Dakota’s Rule 12(b)(6) motion to 

dismiss (ECF No. 18) and granted leave for North Dakota to re-file its Rule 

12(b)(6) motion in compliance with the limitations imposed in the Court’s Order.  

ECF No. 37 at 14 & n. 11.  Specifically, the Court directed North Dakota to avoid 

arguments and legal citations redundant to those already raised in previously filed 

motions to dismiss.  Id. at 14-15.

Consistent with the Court’s Order, and as further described below, North 

Dakota respectfully joins in the motions to dismiss previously filed by the Federal 

Defendants (ECF No. 13-1) and the State of Wyoming (ECF No. 30). 

INTRODUCTION

In the interest of avoiding redundancy, North Dakota incorporates by 

reference the Introduction and Background sections contained in the State of 

Wyoming’s Motion to Dismiss.  ECF No. 30 at 1-17. 
1

ARGUMENT 

As explained in the Federal Defendants’ and Wyoming’s Motions to 

Dismiss, Plaintiffs’ Complaint must be dismissed under Rule 12(b)(6) for failure to 

state a claim on which relief can be granted. Id. at 1, 17-18; ECF 13-1 at 7-8.

1
Where North Dakota cites to a page in a previously filed brief, North Dakota 

incorporates by reference the legal argument as well as the cited legal authority.   
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Plaintiffs’ Complaint must be dismissed for two reasons:   

First, Plaintiffs have failed to allege that Federal Defendants have taken any 

action under the “national coal management program” that would be a final agency

action subject to challenge under section 706(2)(a) of the Administrative Procedure 

Act (“APA”), 5 U.S.C. § 701-706.  ECF No. 13-1 at 7-8.

Second, Plaintiffs have failed to allege that the Federal Defendants have a 

mandatory duty to supplement the 1979 Environmental Impact Statement (“1979 

EIS”), which evaluated the environmental impact of the “national coal 

management program,” such that a claim exists under section 706(1) of the APA.

ECF No. 13-1 at 9; ECF No. 30 at 17-20, 23-26.

North Dakota agrees with Wyoming’s contention that the 1979 EIS was 

intended to evaluate the regional leasing program as the  “national coal 

management program.”  ECF No. 30 at 21.  Therefore, because the Federal 

Defendants have not taken any action nor proposed any action under the obsolete 

regional leasing program, there is no final agency action to challenge nor any duty 

to supplement the 1979 EIS. Id. at 23-26. However, even if the Court agrees with 

Plaintiffs’ and the Federal Defendants’ broader interpretation of the “national coal 

management program,” dismissal is still warranted because Plaintiffs failed to 

allege any ongoing or continuing federal action that would trigger the requirement 

to supplement the 1979 EIS. See ECF No. 13-1 at 9-10.
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