
COMMISSIONERS

Julie Fedorchak

Randy Christmann
Brian P. Kalk

Executive Secretary
Darrell Nitschke

Public Service Commission
State ofNorth Dakota

Timothy Dawson, Director
Office of Administrative Hearings
2911 North M* Street - Suite 303
Bismarck, ND 58503

Re: Public Service Commission

Phoenix Construction

Damage Prevention Enforcement

8 April 2016

Case No. PU-15-166

600 East Boulevard, Dept. 408
Bismarck, North Dakota 58505-0480

Web: www.psc.nd.gov
E-mail: ndpsc@nd.gov

Phone: 701-328-2400

ND Toll Free: 1-877-245-6685

Fax: 701-328-2410

TDD: 800-366-6888 or 711

Dear Mr. Dawson:

Enclosed is a request for an Administrative Law Judge for the captioned case. A hearing
has not yet been scheduled. When the Notice of Hearing is issued we will forward the Notice to
your office.

The Administrative Law Judge will serve as a procedural law judge and the hearing will
be electronically recorded.

If you have any questions, please contact me. Thank you.

enclosure

c:/w enclosure Douglas Unruh

Best regards,

Illona A. Jeffcoat-Sa]
General Counsel

john
Text Box
10    PU-15-166    Filed 04/08/2016     Pages: 30
        Request for Administrative Law Judge 
        Public Service Commission
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REQUEST FOR ADMINISTRATIVE LAW JUDGE-COMPLAINT
NORTH DAKOTA OFFICE OF ADMINISTRATIVE HEARINGS

SFN 17818 (Rev. 06-2007)

Name of Agency, Board, or Commission

North Dakota Public Service Commission

Name of Respondent(s)

Phoenix Construction

Address

PC Box 1871, Bismarck, ND 58502-1871

Telephone Number

(701)222-1416

The above named agency, board, or commission has taken administrative action pursuant to its authority found in
North Dakota Century Code Chapter 49-23 (North Dakota Century Code and/or North Dakota Administrative Code).

The administrative action is more fully described as follows;

Hearing to determine if Respondent violated N.D.C.C. Chapter 49-23, the North Dakota One-Call Law, and if a violation is

found, whether the Commission shall impose a civil penalty.

Has the respondent been provided a copy of the complaint? Yes Q No

Attached is a copy of the complaint, related documents and correspondence, and certificate, affidavit or admission of service.
If the respondent has otherwise been notified about this administrative action, please explain in the comments section below.

It requests designation of an administrative law judge (please check one):

I I To conduct the hearing and issue recommended findings offact, conclusions of law,
and order.

X To serve as a procedural administrative law judge only (no recommended decision). The
agency head wiii be present at the hearing as required by NDCC 28-32-31(5).
See NDCC 54-57-04.

I I Toconduct the hearing, issue findings of fact, conclusionsof law, and a final order.

PLEASE MAKE A REQUEST FOR AN ADMINISTRATIVE LAW JUDGE AT LEAST ONE MONTH BEFORE THE HEARING.

Agency Contact Person(s)

See attached

Telephone Number

Representation [attorney (or other)] if known:
Agency

See attached

Telephone Number

Party Telephone Number

Party Telephone Number

Additional Comments

The Administrative Law Judge will serve as a procedural law judge and the hearing will be electronically recorded.

When the Notice of Hearing is issued we will forward the Notice to your office.

(For agencies required to use OAH, notice of hearing will be issued by the administrative law judge, unless a procedural
administrative law judge is requested. Other requesting agencies and agencies requesting a procedural administrative law
judge should first contact OAH about scheduling a hearing. If notice has already been issued, attach a copy of the notice.)

Typed or Printed Name and Title of Requesting Person

lllona A. Jeffcoat-Sacco, General Counsel

Date

4/8/2016

Signature of Requesting Person Telephone Number

(701)328-2407



Attachment

Request for ALJ
8 April 2016

Re: Public Service Commission

Phoenix Construction

Damage Prevention Enforcement

Case No. PU-15-166

AGENCY Address Telephone Number
North Dakota Public Service

Commission

600 E. Blvd. Ave. Dept. 408
Bismarck, ND 58505-0480

701-328-2400

Representation
Illona A. Jeffcoat-Sacco

PSC General Counsel &

Commission Advisory
Counsel

John Schuh

Advocacy Staff Counsel

Address

Same as above

Same as above

Telephone Number
701-328-2407

701-328-2421

PARTY

Phoenix Construction

Address

PO Box 1871

Bismarck, ND 58502-1871

Telephone Number
701-222-1416

Representation
Douglas Unruh

Address

PO Box 1871

Bismarck, ND 58502-1871

Telephone Number
701-222-1416



ND ONE-CALL COMPLAINT
Public Service Commission
SFN 59067 (1-14)
To allege a violation of the One-Call Excavation NoticeSystem Law: NorthDakota Century Code Chapter 49-23

PART A - WHO IS SUBMITTING THIS COMPLAINT (COMPLAINANT)
Company Person

Cily of BismarcK Public WorkSr'Keith Demke
Street Address

Po Box 5503

City
Bismarck

State and Zip Code
ND 58506-5503

Telephone and Cell Phone Number
701-355-1704 701-220-5059

Email Address
Hdemkegbismarcknd gov

Date
Apr ! 24. 2015

0 Complainant is willing and able to testify on the complaint if inatler goes to formal hearing

PART B - WHO VIOLATED THE ONE-CALL REGULATIONS (RESPONDENT)
Company/Person
Phoenix CcKislnjctKKi/Dtxig Unrun

Street Address
4620 Sky Way

City
Bismarck

State and Zip Code
NO 58501

Telephone and Cell Phone Number
701-222-1416

Email Address

PART C - ALLEGED VIOLATION

• Operator failed to provide or update the information provided to the notificationcenter on a timely basis
Excavator failed to provide excavation or location notice at least 48 hours before beginning any excavation

• Excavator failed to provide required information in excavation or location notice
• Notification center failed to transmit the notice to every operator that has an underground facility in the area of the excavation
• Notificationcenter failed to inform the excavator of the names of operators of underground facilities in the area
• Operator failed to locate and mark underground facility within 48 hours
0 Excavationstarted priorto underground facility locate
• Operator failed to mark underground facility within24 inches horizontally
• Excavator failed to renew excavation or location request prior to the expiration of the twenty-one-day period
• Excavator failed to conduct the excavation in a careful and prudent manner to avoid damage of underground facilities
• Excavator failed to maintain the markings during excavation
0 Other (identify the specific section of NDCC Chapter 49-23) excavaw failed lo provide nonce ofoamage.backruied wllhoul not^e Of repair

Location of Violation:
133 S Bell Street. Bismarck

Date and Time of Violation:
Uncef.ain - late November-eariy Decembe'' 2014

Description (summarize the observations on which you rely to allege the violation) Ifmore space is required, please provide the
description on a separate page.

RecenUy.we noticed that a Se-indi diameter slofm sewer wae not draining and appeared to be plugged On April21. 2015 usmg televising equipment we determined that the
pipe v/as collapsed and niled with dirt at the location where Phoenix Construction built an addition onto Ihe structure at 133 S. Ben Street. Wa were not noliried by NOOne Call to
provideutility locationinformation at the time this workwas done Accordinglo the building owner when the contractor was excavating for the building foundationhe hit
something at this local or. He pulled out pieces o' vilnCed clay pipe and then backfded

PART D - DAMAGE

Fatalities
na

Injuries
na

In-patient Hospitalization
na

Underground facility typc(s) and Operator(s) affected:

Cc^apsed 36 mch diameter storrr sewer

Estimated Value of Damage (damage as defined under NDCC Chapter 49-23i: S
determined a! this time

Number of Customers Affected
See betow

Other impact of event;

Tfie collapsed sewer presents a ficxxtng nsk to rssidenis and businesses upstream wfo rely on this drainage system lo convey storm water run off. No customers have been
affected lo date, tiowever Itie pcXentiat exists lor fkxxftrtg in this neigntXHhood n case of heavy ramfal. Tins main also servais as an emergency bypass for sewage Wtiile ifs use
IS rare, if it were to tie needed ana is unusabte Bie result would be baserrents Hooding with backed up sewage

Please attach pfiotos of Event Area or Damaged Facility

PART I- SIGNATURE
Signature of Person Filing ConplainI

Send Completed, Original Complaint To:
Public Service Commission

600 E Boulevard Ave DepI 408
Bismarck ND 58505-0480

Telephone: (701)328 2400

1

Date

4 5

PU-15-166 Filed; 4/24/2015 Pages 3
North Dakota One Call Complaint

City of Bismarck Public Works

Keith Demke
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COMMISSIONERS

Public Service Commission
State ofNorth Dakota

600 East Boulevard, Dept. 408
Bismarck, North Dakota 58505-0480

Julie Fedorchak Web; www.psc.nd.gov
Randy Christmann E-mail: ndpsc@nd.gov
Brian P. Kalk Phone: 701-328-2400

NDToII Free: 1-877-245-6685

ExecutiveSecretary Fax: 701 -328-2410
Darrell Nitschke TDD: 800-366-6888 or 711

April 28, 2015
Doug Unruh
Phoenix Construction

PO BOX 1871

Bismarck, ND 58502-1871

Re: One-Call Excavation Notice System: North Dakota Century Code Chapter 49-23

Dear Mr. Unruh:

Enclosed is a copy of a ND One-Call Complaint, with attachments, against Phoenix Construction,
received by the North Dakota Public Service Commission on April 24, 2015, from Keith Demke,
Director of Utility Operations for the City of Bismarck, in Bismarck, ND, Case Number PU-15-166.
The location of the damage identified in the complaint is approximately 133 South Bell Street,
Bismarck, ND.

I am sending you this information so that you are aware of the Complaint and have an opportunity
to present any information you may have to assist us in processing this case. Please respond to
Darrell Nitschke, Executive Secretary, North Dakota Public Service Commission, by May 12,
2015, with your written account of the event, including the applicable One Call locate ticket number
for work performed at the address indicated.

I will review your response, the ND One-Call Complaint, and other available information to
determine the next step in this matter. If I conclude there was a violation of the One Call law, I may
file a formal complaint with the Commission. If I decide to proceed with a formal complaint, I will
attempt to contact you in advance.

Please contact me at 701-328-3397 or at vschock@nd.gov with any questions regarding this
correspondence.

Sincerely,

Victor Schock

Compliance and Competitive Markets Division

Enc: ND One-Call Complaint with attachments
c: Keith Demke with attachments

PU-15-166 Filed; 4/28/2015 Pages;4
Letter endosing NorthDakotaOne CallComplaint

Public Service Commission



ND ONE-CALL COMPLAINT
Public Service Commission

59067(1 14)
To allcqo a violation oi tl^o One Call Excavation NoticeSystem Law: NorthDakota Century Code Chapter 49-23

PART A - WHO IS SUBMITTING THIS COMPLAINT (COMPLAINANT)
Company Person
wdly D sn.ifr:k Piitl c v\*,»rks

Street Address
Boji

City State and Zip Code
ND 5a5ie-55..)3

Telephone and Cell Phone Number
70 • • 155-1704 751 -2.'n-505S

Email Address
• r7-h'Vlx,y',-kMC

Date
A(ti24 ;n"i

(D Complainant is willing and able to testify on the complaint it matter goes to foimal ficaring

PART B - WHO VIOLATED THE ONE-CALL REGULATIONS (RESPONDENT)
Company. Person
Pfii^eni* Cuistf lUki't' Dfkiq Llr' Jf'

Street Address
40.1 : S.y vV.i,

City
B srn.irck

State and Zip Code
ND SHSi. •

Telephone and Cell Phone Number
701Z:'2 I lib

Email Address

PART 0 - ALLEGED VIOLATION

• Operator failed to provide or update the intormatioi' provided to the notificationcenter on a timely basis
• Excavator failedto provide excavation or location notice at least 48 hours before beginning any excavation
• Excavator failed to provide required information in excavation or location notice
• Notification center failed to transmit the notice to every operator that has an underground facility in the area of the excavation
• Notification center failed to in'orm the excavator of the names of operators of underground facilitiesin the area
• Operator failed to locate and mark underground facility within 48 hours
EZI Excavationstaded priorto underground facility locate
• Operator failed to mark underground facility within 24 inches horizontally
• Excavator failed to renew excavation or location request prior to the expiration of the twenty one day period
EZI Excavator failed to conduct the excavation in a careful and prudent manner to avoid damage of uixlerground facilities
• Excavator failed to maintain the markings during excavation
B Other (identify the specificsection of NDCC Chapter 49-231 w* >a pr'wm. nmcB oroi»n<9».tMci.*iiivi xwiwui r.ui-c« or

Location of Violation
nXS BfiU S'.retil. Biim.ii'.K

Date and Time of Violation:
NovfriCMif eariy 2014

Description fsummarize the observations on which you rely to allege the violation) If more space is reowred. please provide the
description on a separate page

Htfc«nt!y notM«?dlh.it «i liarwter w.i'. t'oI dfatmnfj to b-»fHtijgeci On Apm 2V 201 $ we fJehjTMned that the
p«>e *vas coiiapsed and fii»d wth dtt a! the iocat'or vvh«fe Phoe^i* Constfuctton Durftan a(kJi3on onto slructc^a at 1S we'-e no! roliffed oy NO Or>eCol? to
pfDv'cieuti'ity icc«Ujixi soformxitfon at the t'me Ih's woHy was d-one Accofdtoy to the buldtny owner the coniraclor was ejtcavaJtny iot ^>e£>iMdinQ fou»datJO'4tie h»i
v^,r»e!hioq it or He pi.Led ou* oreces o' vTr clay Cfoe an-i ?h#»rbrirkf U^-i

PART D-DAMAGE

Fatalities |ii| ines In-palient Hospitalization

Underground faciliiy typcis) and Opcratoris) affected:

C lOCT dni'm.;:*'* 'AT^rrr

Estimated Value o' Damage (damage as defined under NDCC Chapter 49-231 S
NiK detefr-led a: ih c itfne

Number of Customers Affected
See Deiow

Otiier impact of event:
T!« co'Japsed sfewefp esents a Vo results rind tKiMho^iseb upsi'eam who rely «x« drainage sy^em lo corrveyMorn water run No customers fiavt*been
affectedlo dale. tKwvevef the {x^entia^ exists forf'c»od»i3 tf"is letgnbofhorKj u ofhea^y ramfart Thisrrw^n also serves as an emragencybypass f-ysewage yVhiie i!'s use
IS fdtre '! were ".ube oeede-l ard s crtiHaoie vte revM would ne basetrents BorxJmg wiih har>ad up

Please attach photos of Event Area tjr Damaged Facility

PART I - SIGNATURE X:
Signatureof Person Fihng Coriplaint / , Date

/ <1^ ^1^4-1̂ vfS
d/^ Ch:', >

Send Completed. Original Complaint To
Pitolic Service Commissiori

600 E Boulevard Ave Dept 408
Bismarck ND 58505-0480

Te!^>hoae: (701) 328 2400

PU-15-166 Filed: 4/24/2015 Pages a
North Dakota One Call Comi^int

Cily of Bismarck Pubhc Works

Keith Oemke
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

Public Service Commission Case No. PU-15-166
Phoenix Construction

Damage Prevention Enforcement

Public Service Commission,
Complainant,

vs.

Phoenix Construction,
Respondent.

Complaint

The Public Service Commission of North Dakota, by and through Advocacy Staff

(Staff), for its complaint against Phoenix Construction (Phoenix), alleges and shows the

following:

I

Phoenix Construction is a registered ND sole proprietorship with offices located

at 3615 Saratoga Ave, Bismarck, ND 58503.

II

The City of Bismarck (Bismarck) is an incorporated municipality in ND with

offices located at 221 N Fifth St, Bismarck, ND 58501.

North Dakota Century Code section 49-23-04(1) provides:

Except in an emergency, an excavator shall contact the notification center
and provide an excavation or location notice at least forty-eight hours
before beginning any excavation, excluding Saturdays, Sundays, and
holidays, unless othen/vise agreed to between the excavator and operator.
If an operator determines more time is necessary for location, the operator
may request a twenty-four-hour extension of the excavation or location

3 PU-15-166 Filed: 3/1/2016 Pagese
Formal Complaint

Public Service Commission Advocacy Staff

John Schuh and Victor Sohock



notice by notifying the notification center. The notification center shall
notify the excavator of the extension. An excavation begins the first time
excavation occurs in an area that was not previously identified by the
excavator in an excavation notice.

North Dakota Century Code section 49-23-06(1 )(a) provides:

If any damage occurs to an underground facility or its protective covering,
the excavator shall notify the operator as soon as reasonably possible.
When the operator receives a damage notice, the operator shall dispatch,
as soon as reasonably possible, personnel to the damage area to
investigate. If the damage endangers life, health, or property, the
excavator responsible for the work shall take immediate action to protect
the public and property and to minimize the hazard until arrival of the
operator's personnel or until emergency responders have arrived and
taken charge of the damaged area.

North Dakota Century Code section 28-32-22 provides:

Unless othenvise prohibited by specific statute or rule, informal disposition
may be made of any adjudicative proceeding, or any part or issue thereof,
by stipulation, settlement, waiver of hearing, consent order, default,
alternative dispute resolution, or other informal disposition, subject to
agency approval. Any administrative agency may adopt rules of practice
or procedure for informal disposition if such rules do not substantially
prejudice the rights of any party. Such rules may establish procedures for
converting an administrative matter from one type of proceeding to
another type of proceeding.

North Dakota Century Code section 49-07-01.1 provides:

Any person who violates any statute, commission order, or commission
rule which applies to matters within the authority of the commission under
chapters 8-08, 8-09, 8-10, 24-09, 32-25, and 51-05.1, titles 60 and 64, and
title 49 except for chapters 49-22 and 49-23, shall, in addition to any other
penalty provided, be subject to a civil penalty of not to exceed five
thousand dollars. A violation occurring under chapter 49-23, in addition to
any other penalty, is subject to a civil penalty not to exceed twenty-five
thousand dollars. The commission shall develop policies for the
assessment of penalties under chapter 49-23 which will take into
consideration the severity of damages and the conduct of the offender.
The civil penalty may be compromised by the commission. The amount of
the penalty when finally determined or agreed upon in compromise, if not
paid, may be recovered in a civil action in the courts of this state.

Case No. PU-15-166

Advocacy Staff Complaint
Page 2



North Dakota Administrative Code section 69-02-04-05 provides:

In any proceeding in which the commission is authorized to act after
opportunity for hearing, opportunity is afforded by service of notice fixing a
reasonable period of time within which any person desiring to be heard
may file a protest or request for a hearing. If a protest or request for
hearing is not filed within the time provided, the commission may dispose
of the matter on the basis of the pleadings, other submittals, and the
studies and recommendations of the staff. A party not requesting oral
hearing in the party's pleading is deemed to have waived a hearing for the
purpose of the decision, but not for the purpose of applying for rehearing
with respect to the decision. If a person requests a hearing but does not
show good cause, the commission may determine the matter without a
hearing.

IV

On April 24, 2015, the Commission received a ND One-Call Complaint from Keith

Demke, director of utility operations for Bismarck. The complaint alleges violations by

Phoenix of North Dakota Century Code sections 49-23-04(1) and 49-23-06(1 )(a) of the

One-Call Excavation Notice System by failing to provide an excavation notice to the

NDOC Notification Center at least forty-eight hours before beginning its excavation and

failing to provide notice to the operator of damage to their underground facilities and

backfilling over the un-repaired damaged underground facility.

V

On April 28, 2015 Commission staff issued a letter informing Phoenix of

Bismarck's complaint filing, and requested a response by May 12, 2015. As of February

26, 2016, the Commission has not received a response from Phoenix.

VI

As alleged by Bismarck's complaint, on or about November or December of

2014, Phoenix began an excavation, as defined in North Dakota Century Code section

Case No. PU-15-166

Advocacy Staff Complaint
Page 3



49-23-01(7), while performing excavation for a building addition at 133 S Bell St, in

Bismarck, North Dakota. As a result of this excavation, damage was caused by a back

hoe to Bismarck's 36" storm sewer line. Phoenix made no attempt to notify Bismarck or

any other operator of the damage to the underground facility as required by North

Dakota Century Code section 49-23-06(1), but instead, backfilled the hole and

continued construction. Bismarck did not learn of the damage to the storm sewer until

April 21, 2015 when the line backed up as a result of the blockage caused by Phoenix's

excavation. Bismarck alleges that the cost to repair its facilities was approximately

$84,705.

VII

Based on its investigation. Staff determined that Phoenix personnel did not

provide an excavation notice to the North Dakota One Call Notification Center (NDOC)

at any time during this construction project.

Based on its investigation. Staff concluded that there was no agreement between

Phoenix and Bismarck under North Dakota Century Code section 49-23-04(1) prior to

excavation that would relieve Phoenix of its obligation to provide excavation notice at

least forty-eight hours before the excavation.

Based on its investigation, Staff concluded that the excavation was not being

made in a time of emergency under North Dakota Century Code section 49-23-04(4),

allowing the excavator to give notification after the start of the excavation.

Case No. PU-15-166

Advocacy Staff Complaint
Page 4

VIII



Phoenix violated North Dakota Century Code section 49-23-04(1) by failing to

provide an excavation notice to the NDOC Notification Center at least forty-eight hours

before beginning its excavation.

Phoenix also violated North Dakota Century Code section 49-23-06(1) by failing

to provide notice to the operator of damage to their underground facilities and backfilling

over the un-repaired damaged underground facility.

IX

The North Dakota Public Service Commission Damage Prevention Plan

provides:

D PROPOSED CIVIL PENALTIES:

1. The following criteria must be used by Commission staff to
determine if a civil penalty should be proposed when filing a formal
complaint:

a. The nature, circumstances and severity of the complaint;
b. The degree of suspected fault on the part of the respondent;
c. The respondent's history of prior violations or complaints;
d. The respondent's ability to pay;
e. Any good faith effort by the respondent in attempting to

achieve compliance; and
f. The effect the penalty may have on the respondent's ability

to continue in business.

XI

The Respondent must serve an answer to this complaint upon the Complainant

and the Commission within twenty days after service of the complaint, or the

Commission may deem the complaint to be admitted. Answers must be served in the

manner allowed for service under the North Dakota Rules of Civil Procedure.

Case No. PU-15-166

Advocacy Staff Complaint
Page 5



Prayer for Relief

Based on the foregoing, Staff seeks the following relief;

1. That the Commission find Phoenix in violation of North Dakota Century Code

sections 49-23-04(1) and 49-23-06(1) for failure to comply with One Call requirements.

2. That the Commission impose an appropriate civil penalty up to $25,000 per

violation, but at least $1,000 for violation of North Dakota Century Code section 49-23-

04(1), and $10,000 for violation of North Dakota Century Code section 49-23-06(1).

3. Such other relief that the Commission finds just and proper.

Dated this /^ day of fY]uv^(X^ 2016

Case No. PU-15-166

Advocacy Staff Complaint
Page 6

John M. Schuh (ND Bar ID No. 08138)
Special Assistant Attorney General
600 E Boulevard Ave - Dept 408
Bismarck, North Dakota 58505-0480
(701) 328-2421
Attorney for Advocacy Staff

and

Victor Schock

Public Utility Analyst
600 E Boulevard Ave - Dept 408
Bismarck, North Dakota 58505-0480
701-328-3397

Public Service Commission Advocacy Staff



PFH
DATE:

MOTION

March 9, 2016

Public Service Commission Case No. PU-15-166

Phoenix Construction

Damage Prevention Enforcement

I move the Commission appoint John Schuh and Victor Schock as advocacy staff

effective February 1, 2016, in Public Service Commission, Phoenix Construction,

Damage Prevention Enforcement, Case No. PU-15-166.

PU-15-166 Filed: 3/9/2016 Pages;i
Convrassion Motion a|^x>inting advocacy staff

Public Service Commission



APPR
nATP- 'S -y /(^-

?5 MOTION7^

March 9, 2016

Public Service Commission Case No. PU-15-166
Phoenix Construction

Damage Prevention Enforcement

I move the Commission find the Formal Complaint filed by the North Dakota

Public Service Commission Advocacy Staff on March 1, 2016, states a prima facie case

and serve the complaint on the Respondent in Public Service Commission, Phoenix

Construction, Damage Prevention Enforcement, Case No. PU-15-166.

PU-15-166 Filed: 3/9/2016 Pages: i
Coinmission Motion finding Complaint prima facie
and serve

PuWic Service Commission



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission

Phoenix Construction

Damage Prevention Enforcement

Case No. PU-15-166

AFFIDAVIT OF SERVICE BY CERTIFIED MAIL

STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Geralyn R. Schmaltz deposes and says that;

she is over the age of 18 years and not a party to this action and, on the 10th day of March,
2016, she deposited in the United States Mail, at Bismarck, North Dakota, two envelopes with
certified postage, return receipt requested, fully prepaid, securely sealed and containing
photocopy of:

• Complaint
• Motion Finding Complaint States a Prima Facie Case

The envelopes were addressed as follows:

Doug Unruh
Phoenix Construction

PO 60x 1871

Bismarck, ND 58501
Cert. No. 7015 3010 0000 6559 9425

Doug Unruh
Phoenix Construction

3615 Saratoga Avenue
Bismarck, ND 58503
Cert. No. 7015 3010 0000 6559 9432

The addresses shown are the respective addressee's last reasonably ascertainable mailing
address.

Subscribed and sworn to before me

this 10th day of March, 2016.

SEAL

-4>

SHELLY A. BAUSKE
Notary Public

State of North Dakota
My Commission Expires July 22, 2016

Notary Public

PU-15-166 Filed: 3/10/2016 Pages 8
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BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

Public Service Commission Case No. PU-15-166

Phoenix Construction

Damage Prevention Enforcement

Public Service Commission,
Complainant,

vs.

Phoenix Construction,
Respondent.

Complaint

The Public Service Commission of North Dakota, by and through Advocacy Staff

(Staff), for its complaint against Phoenix Construction (Phoenix), alleges and shows the

following:

I

Phoenix Construction is a registered ND sole proprietorship with offices located

at 3615 Saratoga Ave, Bismarck, ND 58503.

II

The City of Bismarck (Bismarck) is an incorporated municipality in ND wKh

offices located at 221 N Fifth St, Bismarck, ND 58501.

III

North Dakota Century Code section 49-23-04(1) provides:

Except in an emergency, an excavator shall contact the notification center
and provide an excavation or location notice at least forty-eight hours
before beginning any excavation, excluding Saturdays, Sundays, and
holidays, unless otherwise agreed to between the excavator and operator.
Ifan operator determines more time is necessary for location, the operator
may request a twenty-four-hour extension of the excavation or location

3 PU-15-166 Filed: 3/1/2016 Pagese
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notice by notifying the notification center. The notification center shall
notify the excavator of the extension. An excavation begins the first time
excavation occurs in an area that was not previously identified by the
excavator in an excavation notice.

North Dakota Century Code section 49-23-06(1 )(a) provides;

If any damage occurs to an underground facility or its protective covering,
the excavator shall notify the operator as soon as reasonably possible.
When the operator receives a damage notice, the operator shall dispatch,
as soon as reasonably possible, personnel to the damage area to
investigate. If the damage endangers life, health, or property, the
excavator responsible for the work shall take immediate action to protect
the public and property and to minimize the hazard until arrival of the
operator's personnel or until emergency responders have arrived and
taken charge of the damaged area.

North Dakota Century Code section 28-32-22 provides:

Unless othenvise prohibited by specific statute or rule, informal disposition
may be made of any adjudicative proceeding, or any part or issue thereof,
by stipulation, settlement, waiver of hearing, consent order, default,
altemative dispute resolution, or other informal disposition, subject to
agency approval. Any administrative agency may adopt rules of practice
or procedure for informal disposition if such rules do not substantially
prejudice the rights of any party. Such rules may establish procedures for
converting an administrative matter from one type of proceeding to
another type of proceeding.

North Dakota Century Code section 49-07-01.1 provides:

Any person who violates any statute, commission order, or commission
rule which applies to matters within the authority of the commission under
chapters 8-08, 8-09, 8-10,24-09, 32-25, and 51-05.1, titles 60 and 64, and
title 49 except for chapters 49-22 and 49-23, shall, in addition to any other
penalty provided, be subject to a civii penalty of not to exceed five
thousand dollars. A violation occurring under chapter 49-23, in addition to
any other penalty, is subject to a civil penalty not to exceed twenty-five
thousand dollars. The commission shall develop policies for the
assessment of penalties under chapter 49-23 which will take into
consideration the severity of damages and the conduct of the offender.
The civil penalty may be compromised by the commission. The amount of
the penalty when finally determined or agreed upon in compromise, if not
paid, may be recovered in a civil action in the courts of this state.

Case No. PU-15-166
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North Dakota Administrative Code section 69-02-04-05 provides:

In any proceeding in which the commission is authorized to act after
opportunityfor hearing, opportunity is afforded by service of notice fixing a
reasonable period of time within which any person desiring to be heard
may file a protest or request for a hearing. If a protest or request for
hearing is not filed within the time provided, the commission may dispose
of the matter on the basis of the pleadings, other submittals, and the
studies and recommendations of the staff. A party not requesting oral
hearing in the party's pleading is deemed to have waived a hearing for the
purpose of the decision, but not for the purpose of applying for rehearing
with respect to the decision. If a person requests a hearing but does not
show good cause, the commission may determine the matter without a
hearing.

IV

On April 24,2015, the Commission received a ND One-Call Complaint from Keith

Demke, director of utility operations for Bismarck. The complaint alleges violations by

Phoenix of North Dakota Century Code sections 49-23-04(1) and 49-23-06(1)(a) of the

One-Call Excavation Notice System by failing to provide an excavation notice to the

NDOC Notification Center at least forty-eight hours before beginning its excavation and

failing to provide notice to the operator of damage to their underground facilities and

backfilling over the un-repaired damaged underground facility.

V

On April 28, 2015 Commission staff issued a letter informing Phoenix of

Bismarck's complaint filing, and requested a response by May 12, 2015. As of February

26,2016, the Commission has not received a response from Phoenix.

VI

As alleged by Bismarck's complaint, on or about November or December of

2014, Phoenix began an excavation, as defined in North Dakota Century Code section

Case No. PU-15-166

Advocacy Staff Complaint
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49-23-01(7), while performing excavation for a building addition at 133 S Bell St, in

Bismarck, North Dakota. As a result of this excavation, damage was caused by a back

hoe to Bismarck's 36" storm sewer line. Phoenix made no attempt to notify Bismarck or

any other operator of the damage to the underground facility as required by North

Dakota Century Code section 49-23-06(1), but instead, backfilled the hole and

continued construction. Bismarck did not learn of the damage to the storm sewer until

April 21, 2015 when the line backed up as a result of the blockage caused by Phoenix's

excavation. Bismarck alleges that the cost to repair its facilities was approximately

$84,705.

VII

Based on its investigation. Staff determined that Phoenix personnel did not

provide an excavation notice to the North Dakota One Call Notification Center (NDOC)

at any time during this construction project.

Based on its investigation. Staff concluded that there was no agreement between

Phoenix and Bismarck under North Dakota Century Code section 49-23-04(1) prior to

excavation that would relieve Phoenix of its obligation to provide excavation notice at

least forty-eight hours before the excavation.

Based on its investigation, Staff concluded that the excavation was not being

made in a time of emergency under North Dakota Century Code section 49-23-04(4),

allowing the excavator to give notification after the start of the excavation.

Case No. PU-16-166
Advocacy Staff Complaint
Page 4
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Phoenix violated North Dakota Century Code section 49-23-04(1) by failing to

provide an excavation notice to the NDOC Notification Center at least forty-eight hours

before beginning its excavation.

Phoenix also violated North Dakota Century Code section 49-23-06(1) by failing

to provide notice to the operator of damage to their underground facilities and backfilling

over the un-repaired damaged underground facility.

IX

The North Dakota Public Service Commission Damage Prevention Plan

provides:

D PROPOSED CIVIL PENALTIES:

1. The following criteria must be used by Commission staff to
determine ifa civil penalty should be proposed when filing a formal
complaint:

a. The nature, circumstances and severity of the complaint;
b. The degree of suspected fault on the part of the respondent;
c. The respondent's history of prior violations or complaints;
d. The respondent's ability to pay;
e. Any good faith effort by the respondent in attempting to

achieve compliance; and
f. The effect the penalty may have on the respondent's ability

to continue in business.

XI

The Respondent must serve an answer to this complaint upon the Complainant

and the Commission within twenty days after service of the complaint, or the

Commission may deem the complaint to be admitted. Answers must be served in the

manner allowed for service under the North Dakota Rules of Civil Procedure.

Case No. PU-15-166
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Prayer for Relief

Based on the foregoing. Staff seeks the following relief:

1. That the Commission find Phoenix in violation of North Dakota Century Code

sections 49-23-04(1) and 49-23-06(1) for failure to comply with One Call requirements.

2. That the Commission impose an appropriate civil penalty up to $25,000 per

violation, but at least $1,000 for violation of North Dakota Century Code section 49-23-

04(1), and $10,000 for violation of North Dakota Century Code section 49-23-06(1).

3. Such other relief that the Commission finds just and proper.

Dated this / ^ day of 2016

Case No PU-15-166

Advocacy Staff Complaint
Page 6

John M. Schuh (ND Bar ID No. 08138)
Special Assistant Attorney General
600 E Boulevard Ave - Dept 408
Bismarck, North Dakota 58505-0480
(701)328-2421
Attorney for Advocacy Staff

and

Victor Schock

Public Utility Analyst
600 E Boulevard Ave - Dept 408
Bismarck, North Dakota 58505-0480
701-328-3397

Public Service Commission Advocacy Staff



APPROVED
DATE:

MOTION

March 9, 2016

Public Service Commission Case No. PU-16-166
Phoenix Construction
Damage Prevention Enforcement

I move the Commission find the Formal Complaint filed by the North Dakota

Public Service Commission Advocacy Staff on March 1, 2016, states a prima facie case

and serve the complaint on the Respondent in Public Service Commission, Phoenix

Construction, Damage Prevention Enforcement, Case No. PU-15-166.

PU-15-166 Filed: 3/9/2016 Pages:1
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Public Service Commission

VS

Phoenix Construction

PHOENIX CONSTRUCTION, INC
P.O. BOX 1871

BISMARCK, ND 58502-1871
(701)222-1416

l©iO¥l

JQ! MAR 28 2016

NORTH DAKOTA
PUBLIC SLRViCE COMMISSION

March 24, 2016

Case No

PU-15-166

Doug Unruh (DBA Phoenix Const.) Answer to Complaint.

I can not afford an attorny to answer this complaint so I hope this will be a sufficent
answer. I will admit we did not call One-Call to locate, all I can offer is the reason we did not. In

talking with the owner he said a few years back he had the property located and since he knew
where the water and sewer were located and the power lines were over head and we were not
going close to lot lines. We made a bad decission to start excavating.

Since there was a lot of rubble buried in the excavation we did not know we had hit any
kind of pipe so we did not knowingly bury the pipe back up.

The owner has held back $38,000.00 and this has caused financial hardship.

Ifthe penalty is imposed on Phoenix Construction it would push me over the edge and I
would have no option but to file bankrupcy.

PU-15-166
Answer

Filed: 3/28/2016 Pages; 1

Phoenix Construction
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