
BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

Public Service Commission

Phoenix Construction

Damage Prevention Enforcement

Public Service Commission,
Complainant,

vs.

Phoenix Construction,
Respondent.

Case No. PU-15-166

.)

COMPLAINANT'S WITNESS AND EXHIBIT LIST

The Complainant submits this witness and exhibit list in advance of the October

18, 2016 hearing in this matter. Witnesses anticipated to be called at the hearing are

Randy Meiers (building owner), Brad Wright (City of Bismarck, Engineer), Jeron Fueller

(City of Bismarck Supervisor), and Victor Schock (PSC Advocacy Staff). Complainant

reserves the right to call additional witnesses as the hearing may dictate.

The Complainant states that the following are exhibits that the Complainant

expects to offer into evidence and use for the October 18, 2016 hearing. Complainant

reserves the right to offer other exhibits as the evidence may dictate.

PSC 1

PSC 2

PSC 3

Maps of address and picture of the building
ND One Call Complaint
Response from Phoenix Construction, Inc.

Ifthere are any additional questions, please feel free to contact the North Dakota Public

Service Commission.

23 PU-15-166 Filed: 10/12/2016 Pages s
Complainant's Witness and Exhibit List

Public Service Commission Advocacy Staff

John Schuh, Advocacy Counsel



Dated this 12^^ of October 2016

Jolm;!^ Schuh

Sirecial Assistant Attorney General
600 East Boulevard

12^^ Floor - North Dakota State Capitol
Bismarck, ND 58501
jschuh@nd.gov
(701) 328-2421



E
X

H
IB

IT

G
oo

gl
e

M
ap

s
iis

sB
ei

is
t

''S
iS

yi
"

a
s
#

U
n

u
«

/K
»

A
f
^

Im
ag

er
y

©
20

16
G

oo
gl

e,
M

ap
da

ta
©

20
16

G
oo

gl
e

20
ft



w

♦■v
r

B
e
ll

P
a
w

n
K

r
o

lle
c
tib

le
s

1

.'A
•'

'.W
«

'••*
»

m

53



EXHIBIT

I

J' ^ •

V " O-"

ND ONE-CALL COMPLAINT
Public Service Commission
SFN 59067 (1-14)
To allege a violationof the One-Call Excavalion (Notice System Law; North Dakota Century Code Chapter 49-23

PART A - WHO IS SUBMITTING THIS COMPLAINT (COMPLAINANT)
Company'Person

City of Bisnarck Putl c Keith DemVe
Street Address

Po Bo.< 550.i

City
Bifht.ifuk

State and Zip Code
ND 585C6-5503

Telephone and Cell Phone Numiaer
701-355-1704 701-220-5059

Email Address
kaerrKejn)b'srrarcknd.30v

Date
Apr! 24, 20'S

El Complainant is willing and able to testifyon the complaint ifmatter goes lo formal hearing

PART B - WHO VIOLATED THE ONE-CALL REGULATIONS (RESPONDENT)
Company/Person
Pnoenix Conslructionr Drxtg Unruh

Street Address
4620 Sky Way

City
Bismarck

State and Zip Code
ND 58501

Telephone and Cell Phone Number
701-222-1416

Email Address

PART C - ALLEGED VIOLATION

• Operator failed to provide or update the information provided to the notification center on a timely basis
Q Excavator failed to provide excavation or location notice at least 48 hoursbeforetieginning anyexcavation
• Excavatorfailed to providerequiredinformation in excavation or locationnotice
• Notification center failed to transmit the notice to everyoperatorthathas an underground facility inthe area ofthe excavalion
• Notification center failedto inform ttie excavator of the names of operators of underground facilities in the area
• Operator failedto locate and mark undergroundfacility within 48 hours
E3 Excavation started priorto underground facility locale
• Operator failed to mark undergroundfacility within 24 inches horizontally
• Excavator failed to renewexcavation or location request priorto the expiration of the twenty-one-day period
• Excavator failed to conduct the excavation in a carefuland prudentmanner to avoiddamage of underground facilities
• Excavatorfailed to maintainthe markingsduringexcavation
m Other (identify the specific section of NDCC Chapter 49-23) ^9-23-06 excav;»lor fallad to provide no<(c« oroamage.backtittel wnnoul nonce orrepair

Location of Violation:
133 S. Ben Siroot. Bisinaick

Date and Time of Violation:
Uncurtain - l;ite November early Oecemtjer 2014

Description (summarize the observations on which you rely to allege the violation) Ifmore space is required, please provide tfie
description on a separate page

Recantly. we noticed thai a ye-innt-dianeier storm sewer was not draining and appeared lo be plugged. On Apnl21. 2015 using televising equipment we determined that the
pipe vras collapsed and htledwithdirtat the locationwhere Phoenix Constructionbuiltan additiononto the structure at 133 S. BenStreeL We were not notifiedby NDOne CallI
provide uliiilylocabon informaiionat the time this workwas done. According to the buildingowner, when the contractor was excavating for !he buildingfoundabon he hit
something it this locat or. Ha pulled out pieces of vilnfed clay pipe and than backfilled

PART D - DAMAGE

Fatalities
na

Injuries
na

In-patient Hospitalization
na

Underground facility type(s) and Operator(s) affected:

Cobapsed 36 inch diameter storm sewer

Estimated Value of Damage (damage as defined under NDCC Chapter 49-23): S
Nol determined .it this time

Numtier of Customers Affected
See below

Other impact of event:

The collapsed sewer presents a lloodingnsk lo residents and businesses upstream whorelyon this orainage system to convey storm water run off.Nocustome.-sliave been
affected lodata,however the potential existsforfooding inthisneiqlibomood n case ofheavyrainfall. Tiiismainalsoservesas an einerqeiicy tiypassforsewage.While it'suse
ISrare, ifUwere to tie needed a.ndis unusaole me resiJt wouldbe basements Hooding withb."i<tVed up sewage

Please attach photos of Event Area or Damaged Facility

PART I-SIGNATURE
Signature of Person Filing Conplaint j Date

4|^4'|^ai5
Send Completed, Original Complaint To;

Public Service Commission

600 E Boulevard Ave Dept 408
Bismarck ND 58505-0480

Telephone: (701)328-2400

PU-15-166 Filed; 4/24/2015
North Dakota One Cali Complaint

City of Bismarck Public Works

Keith Demke

Pages: 3
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Public Service Commission

VS

Phoenix Construction

EXHIBIT

PHOENIX CONSTRUCTION, INC
P.O. BOX 1871

BISMARCK, ND 58502-1871
(701)222-1416

NORTH D.AKOTA
PUBLIC SLRViCE COMiViiSSION

March 24, 2016

Case No

PU-15-166

Doug Unruh (DBA Phoenix Const.) Answer to Complaint.

I can not afford an attorny to answer this complaint so I hope this will be a sufficent
answer. I will admit we did not call One-Call to locate, all I can offer is the reason we did not. In

talking with the owner he said a few years back he had the property located and since he knew

where the water and sewer were located and the power lines were over head and we were not
going close to lot lines. We made a bad decission to start excavating.

Since there was a lot of rubble buried in the excavation we did not know we had hit any
kind of pipe so we did not knowingly bury the pipe back up.

The owner has held back $38,000.00 and this has caused financial hardship.

If the penalty is imposed on Phoenix Construction it would push me over the edge and I
would have no option but to file bankrupcy.

PU-15-166
Answer

Filed: 3/28/2016 Pages i

Phoenix Construclion


