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STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Geralyn R. Schmaltz deposes and says that:

she is over the age of 18 years and not a party to this action and, on the 3rd day of
December 2020, she deposited in the United States Mail, Bismarck, North Dakota, 6
envelopes by first class mail, fully prepaid, securely sealed each containing a photocopy
of:

• Order on Continuing Suitability

The envelopes were addressed as follows:

See attached list.

Geralyn R. Schmaltz further deposes and says that on the 3rd day of December
2020, she sent an electronic message to 44 addressees, each including an electronic
copy in portable document format of the same document.

The electronic mails were addressed as follows:

See attached list

The addresses shown are the respective addressee's last reasonably ascertainable
post office and electronic mail addresses.

Subscribed and sworn to before me

this 3rd day of December 2020.
i>ir> rffli twii

SHELLY A BAUSKE
Notary Public

State of North Dakota
^ My f:f>mml5Sion Expires Sep 0 i. ̂ 02^

otML

otary Public
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

BOE Pipeline, LLC Case No. PU-16-94
16-Inch Crude Oil Pipeline - Dunn and McKenzie
Siting Application

ORDER ON CONTINUING SUITABILITY

December 2,2020

Preliminary Statement

On February 24, 2016, BOE Pipeline, LLC (BOE) filed applications with the North
Dakota Public Service Commission (Commission) for a certificate of corridor
compatibility and route permit concerning approximately 41.8 miles of 16-inch outside
diameter pipeline and associated facilities for the transmission of crude oil (Project).
The Project would be located in Dunn and McKenzie Counties, North Dakota.

On August 17, 2016, the Commission adopted its Findings of Fact, Conclusions
of Law and Order (Order) issuing Certificate of Corridor Compatibility No. 187
(Certificate 187) and Route Permit No. 199 (Permit 199) to BOE designating a location
for the construction, operation and maintenance of the Project.

On July 22, 2020, BOE filed with the Commission an Application for an Order of
Continuing Suitability (Application) pursuant to North Dakota Century Code section 49-
22.1-16.

On August 5, 2020, the Commission issued a Notice of Opportunity for Hearing
(Notice), which provided until September 3, 2020 for receiving written comments or
hearing requests. No requests for hearing were received. The Notice identified the
issues to be considered in this matter are:

1. Whether the site continues to meet the evaluation requirements and
conditions under which Certificate 187 and Permit 199 were issued, and

2. If so, during what time period should construction be authorized to begin.

On August 6, 2020, the North Dakota Mineral Resources - Geological Survey
filed comments on the Application.

On August 24, 2020, the North Dakota Parks and Recreation Department filed
comments on the Application.

On August 28, 2020, the North Dakota Department of Environmental Quality filed
comments on the Application.
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On September 24, 2020, BOE responded to the comments of the North Dakota
Mineral Resources - Geological Survey, the North Dakota Parks and Recreation
Department and the North Dakota Department of Environmental Quality (September 24
Response).

Discussion

North Dakota Century Code section 49-22.1-16 requires a utility to certify to the
Commission that a site or route continues to meet the conditions upon which the
Certificate and Permit were Issued If construction commences more than four years
after a certificate of permit for the site or route has been Issued.

BOE did not commence construction of the Project within four years after August
17, 2016, the date that Certificate 187 and Permit 199 were Issued.

By the affidavit of John C. Wadsworth, Chief Operating Officer, BOE certifies that
the Project continues to meet the conditions upon which the Certificate 187 and Permit
199 were Issued.

The Commission's August 17, 2016 Order found that BOE's Class III cultural
resource survey Identified four previously recorded cultural sites, 20 new cultural sites
and eight Isolated finds. The Order found that the Class III study has not yet been
finalized as the federal process requires that a Memorandum of Agreement and a
testing plan be developed In consultation with Federal, State, and Tribal entitles to
ensure that any Impacts to newly Identified recommended eligible cultural resources are
mitigated In accordance with professional and Industry standards. BOE testified that
cultural monitors will be present during earth moving activities and cultural resource
sites will be buffered by 50 feet on state and private lands and by 100 feet on federal
lands. An Inadvertent Discovery Plan will also be developed to Identify procedures for
any additional finds that are uncovered during the construction process.

Subsequent to the Commission's August 17, 2016 Order, BOE finalized the
Class III cultural resource Inventory Identifying thirteen (13) cultural resource sites within
the designated corridor. BOE submitted recommendations for avoidance and mitigation
measures for these sites to the North Dakota State Historic Preservation Office (SHPO)
for review and comment. By letter dated March 22, 2018, SHPO concurred with BOE's
recommendations that Included at least four potential pipeline route changes. BOE did
not filed in its Application for an Order of Continuing Suitability any applications or
certifications for reroutes.

The North Dakota Mineral Resources - Geological Survey states that that the
proposed route crosses several mapped landslide areas and traverses through an area
of the state where the areal density of landslides Is high suggesting that other additional
unmapped areas of slope instability may also exist. Geological Survey expresses that
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careful inspection and engineering evaluation of the pipeline route should be continued
in areas that may be prone to slope instability and that areas like these should be
avoided whenever possible.

The Commission's August 17, 2016 Order found that the route crosses through
an area that is very landslide prone. The Order found that the route was sited to avoid
as many landslide areas as possible but, it was not possible to avoid four landslide
areas. Alternative routes through these areas were considered but rejected due to
topography constraints, constructability concerns, other pipelines in the area and
landowner requests. BOE stated that during construction through the landslide areas, a
combination of sandbag and foam trench breakers will be installed in geologically
unstable areas to limit the saturation pressure within the trench, which will minimize the
risk of potential landslides in the area. The Commission found there was no reasonable
alternative to the route crossing landslide areas. In its February 24 applications, BOE
stated that it would survey and monitor the landslide areas for any movement during
and upon completion of construction. In its September 24 Response, BOE states
additionally that, if unmapped areas are encountered during construction the plan for
them will be the same as for the mapped areas.

BOE's September 24 Response points out that the North Dakota Parks and
Recreation Department's concerns were addressed in BOE February 24, 2016
applications.

BOE's September 24 Response points out that most of the North Dakota
Department of Environmental Quality's (DEO) concerns were addressed in BOE
February 24, 2016 applications. The DEO states that aggregate used for road
construction should not contain any erionite. BOE states that, should any permanent or
temporary access roads be surfaced with gravel, aggregate would be acquired from a
commercial/approved source. BOE also states that an application for stormwater
discharge will be submitted to the DEO prior to construction.

Having considered this matter, the Commission finds the corridor designated by
Certificate 167 and the route designated by Permit 199, issued on August 17, 2016, in
this proceeding, continue to meet the conditions upon which the Certificate and Permit
were issued and the evaluation requirements of Chapter 49-22 of the North Dakota
Century Code and Article 69-06 of the North Dakota Administrative Code. BOE must
supplement the applications and file changes to the corridor and route to reflect
avoidance and mitigation measures recommended by BOE and approved by SHPO for
cultural resource sites.

Therefore, the Commission makes the following:

Order

The Commission orders BOE Pipeline, LLC's Application for an Order of
Continuing Suitability is granted conditioned upon BOE filing applications and
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certifications, and receiving Commission approval prior to construction, for route and
corridor adjustments necessary to implement avoidance and mitigation measures
recommended by BOE and approved by SHPO for cultural resource sites identified by
BOE's finalized Class III cultural resource survey.

PUBLIC SERVICE COMMISSION

rkfhd (mL
Julie Fedorchak Brian Kroshus Rand^ Christmann
Commissioner Chairman Copimissioner
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County Auditor
Dunn County

205 Owens Street

Manning ND 58642-0105

County Commission
Dunn County

205 Owens Street

Manning ND 58642-0105

Federal Aviation Administration

2301 University Avenue Building 23B
Bismarck ND 58504

City of Killdeer
Mayor

PO Box 270

Killdeer ND 58640-0270

McKenzie County Auditor
201 5th Street NW

Watford City ND 58854

McKenzie County Commission
201 5th Street NW

Watford City ND 58854



ndaero0nd.gov

Gaye Niemiller
Aeronautics Commission

PO Box 5020

Bismarck ND 58502-5020

masagsveSnd.gov
Matt Sagsveen
Attorney General's Office

goehring@nd.gov

Doug Goehring
Agriculture Department

State Capitol
Bismarck ND 58505
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North Dakota Field Office

todd.j.lindquistSusace.army.mil
Todd Lindquist
Corp of Engineers

PO Box 527

Riverdale ND 58565-0527

cte@nd.gov

Dept of Career and Technical Education

State Capitol
Bismarck ND 58505

governor@nd.gov
Doug Burgum
Governor's Office

State Capitol
Bismarck ND 58505

bruce.johnson.25@us.af.mil

Bruce Johnson

Minot AFB

dhseo@nd.gov

Department of Human Services

energyimpact@nd.gov

Energy Infrastructure and Impact Office

sjdavis@nd.gov
Scott Davis

Indian Affairs Commission

State Capitol - 1st Floor J Wing INSIDE
Bismarck ND 58505

j oey.specht@us.af.mil

Joey Specht
Minot AFB

Minot ND

trev.albright@us.af.mil
Trev Albright
Minot AFB

Minot ND

lauren.kinker@us.af.mil

Lauren Kinker

Minot AFB

Minot ND

stevebest@nd.gov
Steve Best

N D Water Commission

900 E Boulevard

Bismarck ND 58505

christi.fisher@nd.usda.gov
Christi Fisher

NATURAL RESOURCE CONSERVATION SVC

PO BOX 1458

BISMARCK ND 58502-1458

commerce@nd.gov

ND Commerce Department

Minot ND

gheiser@nd.gov

Gerald Reiser

N D Water Commission

900 E Boulevard

Bismarck ND 58505

ndascd@lincolnoakes.com

ND Assoc of Soil Conservation Dist

3310 University Drive
Bismarck ND 58504-7564

ksonsalla@nd.gov
Kevin Sonsalla

ND Department of Commerce



mdockter0nd.gov
Monte Dockter

ND Department of Transportation

State Highway Building
Bismarck ND 58505

dtlRequest0nd.gov
Jodi Smith

ND Dept. of Trust Lands

dglattSnd.gov

David Glatt

ND Dept. of Environmental Quality

tsteinwa@nd.gov
Terry Steinwand
ND GAME & FISH DEBT

INSIDE MAIL

caboyd0nd.gov
Clint Boyd
ND Geological Survey

emurphy0nd.gov
MR ED MURPHY

ND GEOLOGICAL SURVEY

sjarntson0nd.gov
Sara Arntson

ND Job Service

P.O. Box 5507 INSIDE MAIL

Bismarck ND 58506-5507

mhumann0nd.gov
Mike Humann

ND Land Department

labor0nd.gov

ND Labor Department
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ND Pipeline Authority

ndicinfo0nd.gov

North Dakota Industrial Commission
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Thomas Claeys
NSDU North Dakota State Forest Service

atravnicek0nd.gov
Andrea Travnicek

North Dakota Parks & Rec

1600 E Century Ave, Ste. 3
Bismarck ND 58503-0649

dglatt0nd.gov
Dave Glatt

State Health Department

INSIDE MAIL

krockema0nd.gov
Karl Rockeman

State Health Department

pwax0nd.gov

Peter Wax

State Health Department

Ibmeidinger0nd.gov
Lorna Meidinger
State Historical Society

tbjonesOnd.gov
Terry B. Jones
State Representative

PO Box 1964

New Town ND 58763-1964

cfegley0nd.gov
Clayton Fegley
State Representative

10801 240th Street NW

Berthold ND 58718-9619

dzubke0nd.gov
Denton Zubke

State Representative

PO Box 927

Watford City ND 58854-0927



kkempenich6nd.gov
Keith Kempenich
State Representative

9005 151st Ave. SW

Bowman ND 58623-8857

dpatten0nd.gov
Dale Patten

State Senator

sschwenke0fs.fed.us

Sherri Schwenke

U S Forest Service

240 W Century Ave
Bismarck ND 58501-1494

cenwo-de0usace.army.mil
District Engineer
US Army Engineer District Omaha

1616 Capitol Ave
Omaha NE 68102

ndfieldoffice0fws.gov

US FISH & WILDLIFE SERVICE

3425 MIRIAM AVE

BISMARCK ND 58501-7926

j kannianen0nd.gov
Jordan Kannianen

State Senator

8011 51st Street NW

Stanley ND 58784-9562

wendy ross0nps.gov
Wendy Ross
Theodore Roosevelt Nat'1 Park

PO Box 7

Medora ND 58645

gjwiche0usgs.gov
District Chief

U S Geological Survey

821 E Interstate Ave

Bismarck ND 58501

jessica n johnson0fws.gov
Jessica Johnson

US Eish & Wildlife Service

3425 Miriam Ave

Bismarck ND 58501


