
ifA'ORT^

COMMISSIONERS

Randy Christmann
Julie Fedorchak

Brian Kroshus

Executive Secretary
Darrell Nitschke

Public Service Commission
State ofNorth Dakota

Vonette Richter

Code Reviser

North Dakota Legislative Council
State Capitol
600 East Boulevard, 2"''Floor
Bismarck, ND 58505-0360

28 April 2017

Hand delivery

APR 2 8 2017

600 East Boulevard, Dept. 408
Bismarck, North Dakota S8S0S-0480

Web: www.psc.nd.gov
E-mail: ndpsc@nd.gov

Phone: 701-328-2400

ND Toil Free: 1-877-245-6685

Fax: 701-328-2410

TDD: 800-366-6888 or 711

RE: New Rules:
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Dear Ms. Richter:

Enclosed for publication in the North Dakota Administrative Code, please find a copy of
amendments to N.D. Admin. Code Sections 69-06-08-01 and 69-09-02-35 relating to Public Utilities, and
Chapter 69-09-09 relating to Public Utilities - Wind Decommissioning. In support of this filing, enclosed
please find copies of:

• All written comments received and a summary ofeach oral comment on the rules;

• A fiscal note;

• The Public Service Commission's 21 April 2017 Order Submitting Revised Rules to Attorney
General, which includes a summary ofall comments and is the written record ofthe agency's
consideration of all comments;

• Letter from the Attorney General dated 26 April 2017 approving the proposed rules as to legality;
and

• The Public Service Commission's 28 April 2017 Motion adopting the proposed rules, with rules
attached. On 28 April 2017, the Public Service Commission adopted the rules as approved.

Thank you for your attention to this matter. Ifyou have any questions, please call 328-2421, or e-mail
to jschuh@nd.gov.

attachments

Best regards.

rbhn Schuh

Legal Counsel
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7. Wind on the Wires

8. Basin Electric Power Cooperative

9. Tradewind Energy, Inc.

10. Drake Lighting

11. Capital Power Corporation

12. Durant Schiermeister

13. Jim Melchior

14. The Mills Family
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16. David and Vicki Carpenter
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17. Mark Naaden 1

18. Enel &Tradewind (supplemental) 8

19. Red Butte Wind, LLC 4

20. Montana-Dakota Utilities Co. 1 PU-16-775

21. Montana-Dakota Utilities Co. 2 PU-17-23

22. Alison Grotberg 1 PU-17-23

23. Sue Haas Kleinsasser 2 PU-17-23

24. Wind on the Wires (supplemental) 3 PU-17-23

25. NextEra Energy Resources, LLC 6

26. Jay Doan 1

27. Jerry Doan 2

28. Jayce Doan 2

29. Prairie Rose Realty Inc. 1

'Filed in both cases unless othen/vise noted



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission Case No. PU-16-775
Public Utilities
Rulemaking

STAFF TESTIMONY

February 27,2017

My name is Jerry Lein. Iam employed as a Public Utility Analyst with the Public

Service Commission. The purpose of my testimony Is to explain and provide support for

changes proposed to the Commission's administrative rules In section 69-09-02-35 of the

North Dakota Administrative Code. This section adopts the National Electric Safety Code

(NESC) by reference.

The NESC Is updated periodically, with a new edition Issued every five years. The

changes proposed would adopt the latest NESC 2017 Edition Instead of the previously

adopted 2012 Edition. The purpose of adopting the 2017 Edition Is to ensure that North

Dakota safety requirements keep pace with Industry standards. In practice, the utilities

are committed tosafety and arealready applying the 2017 Edition.

This concludes my testimony. Iwould be happy to answer any questions at this

time. Thank you.

20 PU-16-775 Filed 02/27/2017 Pages:1
Comments - ReNational Electrical Safety Code
Public Service Commission Staff
Jerry Lein



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

oHhn^ Case No. PU-16.775Public Utilities

Rulemaking

STAFF TESTIMONY
February 27,2017

My name is Jerry Lain. I am a Public Utility Analyst with the Public Service

Commission. The purpose of my testimony is to explain the proposed changes to the

Commission's administrative rules pertaining to the siting of energy conversion and

transmission facilities, Article 69-06 of the North Dakota Administrative Code promulgated

under N.D.C.C. Chapter 49-22.

The purpose for the rule changes are to update and codify the Commission's

existing energy conversion facility siting criteria to add the impact on light sensitive land

uses to the selection criteria, which must be at an acceptable minimum. The Commission

is further proposing to add new policy criteria to allow preference to be given to wind

energy projects that commit to installing aircraft detection and lighting systems subject to

Federal Aviation Administration approval.

The FAA requires flashing red warning lights on wind turbines to avoid aircraft

collisions with turbines. These flashing lights have long been asource of light pollution

on the rural night sky. Aircraft detection and lighting systems are a new technology

coming available that uses radar to detect when an aircraft is in the vicinity so the flashing

lights can be turned ononly when needed.

21 PU-16-775 Filed 02/27/2017 Pages: 2
Comments - Re Aircraft Detection Lighting Systems
Public Service Commission Staff
Jerry Lein



The Commission isalready giving consideration totheuseofaircraft detection and

lighting systems subject to FAA approval when siting wind energy projects. The rule

changes proposed here would codify that existing practice.

Please note that Commission counsel has advised that the selection criteria

change proposed in subsection 69-06-08-01 (5)(c)2) should be in a new subsection and it

is likely this edit will be made in drafting a final rule.

This concludes my testimony. Iwould be happy to answer any questions at this

time. Thank you.

staff TestimonyInCase No. PU-16-775
February 27,2017
Page 2



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

. . Case No. PU-17-23Public Utilities -Wind Decoinniissioning
Rulemaking

STAFF TESTIMONY

February 27,2017

My name is Jerry Lain. Iam employed as a Public Utility Analyst with the Public

Service Commission. The purpose of my testimony is to explain and provide support for

changes proposed to the Commission's administrative rules regarding wind turbine

decommissioning in chapter 69-09-09 of the North Dakota Administrative Code.

The Commission initially proposed decommissioning rules in 2007 and they became

effective on October 1, 2008. Over the last 8 to 9 years, the State has seen a

substantial number of commercial wind energy conversion facilities begin operation. As

wind generation continues to expand in sheer numbers across the state and

installations grow in size and scale, the costs and consequences of failed or improper

decommissioning have grown to be a cause for concern.

The proposed rules are intended to strengthen the method of ensuring that funds will

be available for decommissioning and restoration throughout the life of the project,

heighten decommissioning requirements for future wind energy conversion facilities,

and allow the Commission to more effectively monitor the methods and costs for

decommissioning and restoration.

The proposed changes to the definitions under 69-09-09-01 reflect the proposed

changes in the subsequent sections under chapter 69-09-09. The proposed changes to

section 69-09-09-02 clarify that the owner of the site certificate is responsible for

22 PU-17-23 Filed 02/27/2017 Pages: 4
Comments

Public Service Commission Staff
Jerry Lein



decommissioning. The proposed ruies in section 69-09-09-03 require the owner of a

wind project to file annual certifications demonstrating the operation of the facility during

the previous year. Subject to rebuttal, a project would be presumed to be 1) at the end

of its useful life if its annual capacity factor is less than ten percent, and 2) abandoned if,

after commencement and prior to completion of construction, a period of 24 months has

passed with no construction. Ten percent was chosen as a conservative minimal

capacity factor considering that a modern North Dakota wind project normally operates

in a range of around 50 percent capacity factor.

Absent Commission approval of a plan to return the facility to operation, the

proposed change to section 69-09-09-04 increases the decommissioning period allowed

to complete decommissioning from 18 to 24 months. The purposes of these changes in

sections 69-09-09-03 and 04 are to better define and recognize when decommissioning

is required and to allow a longer decommissioning period in recognition that longer

winters can sometimes hinder decommissioning.

Section 69-09-09-05 is proposed to be amended to increase the foundation,

building and ancillary equipment removal depth requirements for new facilities from 3

feet to 4feet. Areview of decommissioning requirements of states, counties, and site

permits indicates removal of facilities are often required to a depth of four feet.^ The

purpose is to provide further protections against possible conflicts with future surface

usage.

^Wyo. Admin. Code §ENV IS Oh. 1s9; New Hampshire ADC SITE 301.08; and asited wind facility
permit in Minnesota, Minnesota Public Utility Commission Docket No. IP-6684-WS-08-1448.

staff TestimonyInCase No. PU-17-23
February 27,2017
Page2



Removal of foundations, buildings, and anciiiary equipment for existing facilities

constructed before July 1, 2017 will not be affected. Language is added to require

Commission approval of an owner request to allow landowners to retain surface

features such as roads, etc. The purpose is to guard against possible short-term cash

windfalls at the expense of long-term productivity of the property.

Proposed changes to section 69-09-09-06 require decommissioning plans with

cost estimates to be filed for Commission approval prior to construction, whereas the

existing rule requires decommissioning plans to be filed for Commission review prior to

operation. The Commission would have up to six months to make a determination on

the decommissioning plan. This mirrors the time period for designating a site or corridor

under North Dakota Century Code section 49-22-08 and while not required, it is

anticipated that applicants will make the filings at the same time to have the time

periods run concurrently.

With the proposed changes, decommissioning cost estimates will need to be

made by a professional engineer and may include salvage value in addition to an

estimate excluding salvage value. Cost estimates must be updated ten years after initial

approval then every five years after that until fully decommissioned. These changes are

intended to accommodate the proposed requirement for decommissioning financial

assurance to be in place priorto construction.

Under existing rules, the Commission may require financial assurance for

decommissioning after ten years of operation. Proposed changes to section 69-09-09-

07 require a facility with a certificate of site compatibility issued prior to July 1, 2017 to

provide financial assurance after the tenth year of operation. The proposed changes to

staff TestimonyInCase No. PU-17-23
February 27,2017
Page 2



section 69-09-09-08 require financial assurance for a facility sited after July 1, 2017 to

be providedpriorto construction.

Changes to section 69-09-09-08 clarify and heighten the financial assurance

requirements, and allow the commission to require additional financial assurance upon

a finding that current financial assurance for a facility is insufficient. The proposed

changes allow financial assurance to be in the form of an incremental bond schedule

with an initial bond increment prior to construction. Minimum bond ratings for a self or

parent guarantee to be considered is proposed to be increased to "A" as issued by

Moody s Investors Service, Standard and Poor's or an equivalent rating organization.

Language is added to restrict total outstanding self-guarantee to 25% of the owner's net

worth in the US and to allow the Commission to accept a self or parent guarantee from

the electric utilities it regulates. These self-bonding limitations would mirror those of the

Office of Surface Mining (GSM) for coal mine reclamation. The purpose of these

proposed changes is to ensure that only the most-sound owners are allowed to self-

guarantee.

This concludes my testimony. Iwould be happy to answer any questions at this

time. Thank you.

staff TestimonyinCase No. PU-17-23
February 27,2017
Page 2



<^®"""'ssion Case No. PU.16-775
Public Utilities
Rulemaking

Public Service Commission Case No. PU-17-23
Public Utilities - Wind Decommissioning
Rulemaking

Summary of Oral Comments Received
The following is asummary of oral testimony received during the February 27,2017 public

hearing:

Jerry Lein, Commission Staff

Jerry Lein testified in favor of the rule changes. He commented that 69-06-08-01(5)(c) has edits
to move the Light-sensitive light uses to its own subjection as (c)(3). The rest ofMr. Lein's
comments are all submitted as written.

David Shepard- Drake Lighting

Mr. Shepard testified that there are other better technologies that are on their way for
mitigating light pollution. His technology Light Intensity Dimming Solutions (LIDS) can be used
across all systems while ADLS systems are impacted by terrain so that it can be seen, as well as
have multiple radar systems. ADLS may result in lights being on nearly all the time because any
object in near vicinity will turn on the lights at full intensity. This is more obtrusive than if they
were always on. Mr. Shepard requested to have itopen tonew technologies.

Andy Buntrock

Supports aircraft detection lighting systems and strengthening decommissioning rules. Mr.
Buntrock comments thatthestate should beleveling the playing field with coal and setbacks
should be further back during siting. Wind farms have natural, physical, and human impacts.
They may cause epileptic seizures and noise. They can be seen from 50 miles away and can
throw ice. Mr. Buntrock supports changes to ensure decommissioning and preventing light
pollution.

Jean Schaffer- Basin Electric

- Section 04 changes: Requested decommissioning beginning at8months to be changed to 12
months to allow for bad weather.

- Section 09 changes: Bonding rating category should allow for A- rating. In the case ofasplit
rating, that the commission should accept the higher ofthe two.

FrankCostanza—Tradewind Energy



A10% capacity factor is arbitrary. Catastrophic events could put aproject out of operation for a
year due toa long lead time to place the order with amanufacturer. Mr. Costanza realizes there
is opportunity for rebuttal, but failure to operate for acontinuous 24 months is a more common
practice and suggests thatthatexisting language be maintained.

69-09-09-06 and 08: Filing of decommissioning plan - The rules provide that decommissioning
plans would be filed coincident with the siting process, but siting has to happen substantially
earlier. Alicensed engineer is agood rule change. The decommissioning plan should be
submitted once construction is done and they have afinal layout.

Mr. Costanza requested abifurcated process. There company should place asecurity at the
beginning of construction equaling 10% of construction costs. That equates approximately to
the cost of decommissioning of the project. After construction, anew bond is submitted to the
commission. Mr. Costanza also requested that security be increased incrementally overtime
starting with filing 25% at start of commercial operation, 25% at year 5, and the remaining to be
placed at year 10.

Agrees updates every five years and adjusting the financial assurances accordingly.

Chris Kunkle - Wind on the Wires:

The state needs to maintain acritical edge for wind development. There is growth due to ND's
reputation as an energy powerhouse. The state should seek to be competitive with neighboring
states.

There is concern for the timing. The commission evaluation of decommissioning plans should be
in line with the siting process. Requiring aplan prior to construction gives wind companies
concern that there might be a delay. It is difficult toestimate specifics and all costs of
decommissioning early in the process. It is important to make sure the processes are lined up.
The capacity factor should be reconsidered, but Mr. Kunkle does recognize the rebuttable
presumption.

Salvage value should be considered with cost estimates.
The rules should be written to allow for new technologies. The FAA approval process can be
fluid up toconstruction and can be modified in early stages ofconstruction.

Julie Voeck —NextEra

Allow landowners to retain choose to keep changes to their property if they choose.
Investment grade is acceptable instead ofthe"k" rating.

- Believes capacity factor isnotthe correct measure forendof useful life.

Jay Doan

It is important that everything is removed. Three feet is not deep enough for water lines and
fences. Complete removal would be appropriate for proper utilization ofthe land
Bonds should be required for decommissioning.



In favor of proposals, but suggests that complete removal offacilities is appropriate.

Jerry Doan

A rated bonds are needed like other sources of energy.
Bonds need to be upfront to protect landowners.

- Athorough decommissioning plan is important.
Remove all concrete to ensure usage of the land value for the next generation.
Three to four feet depths are not enough for removal. He needs to drop water lines 8feet deep.
The only right thing to do is take it back the way it was before the facility began.
Strong language to determine when the wind farm is abandoned. It is too easy to make it
appear the wind farm is in operation and avoid any wind decommissioning plan.

- Improvesetbacks or land values will fall.

Wade mills

The right to build windfarms is important.
Setback rules should not be cumbersome.
Thecommission shouldexercise common sense.
Ultimately, Mr. Mills stated he was in favor of the rule changes.

Tom Carlson of EOF Renewable Energy

Commented that EOF would be filing comments.
- Mr. Carlson had general comments and stated that he would be available for questions.



Fre^i/cson
February' 21,2017

VU E-MAIL ANn FEDERAL EXPRFMM

Mr. Darrell Nitschke
Executive Secretary
North Dakota Public Service Commission
600 E. Boulevard, Dept. 408
Bismarck, ND 58505-0480

RE: PublicService Commission
Public Utilities

Rulemaldng
Case No. PU-16-775
and

Public Service Commission
Public Utilities —Wind Decommissioning
Rulemaking
Case No. PU-17-23

Dear Mr. Nitschke:

J ("EGPNA") and Tradewind Energy, Inc.( radewind ) respectfully provide the enclosed proposed revisions and supporting conunents
regammg the rules proposed in the above-referenced rulemaking cases. Please note that EGPNA's
and Tradewind*s proposed revisions to the rules are shown in blue and in track changes format.

Electroiuc copies ofthis letter and the enclosures were filed today via e-mail. Ifyou haveany
questions regarding the proposed revisions or comments, please let me know.

Sincerely,

MMS/ins/608l7I45

Enclosures

cc: John Schuh (via e-mail - w/ end.)
Jerry Lein (via e-mail - w/ end.)
Rob Stupar (via e-mail - w/ end.)
Frank Costanza (via e-mail - w/ end.)

Atiornsys &Advisors j Fredrikson &Byron, P..
main 512.492.7000 / 200 South Sixth Streei. £

>a.x 612.492.7077 / Minneapolis, Minnesota
r.'edlaw.com j 55402-1425

/
/

V.O^i.0 S=.~tV!C5.=: C-SOi;.' I G.=?lC:S.
S-.v..7i- I Minneapolis •.Iss.-nhrck ' Oes M

/

W£.V5=5sS Qr "f

MOLLIE M. SMITH

15 PU-17-23 Filed: 2/21/2017 Pages:24
Proposedrevisionsand comments

Enel Green Power North America. Inc. &Tradewind Energy. Inc.

Mollie Smith. Fredrikson &Byron PA

15 PU-16-775 Filed: 2/21/2017 Pages: 24
Proposed revisions and comments

Enel Green Power North America. Inc. &Tradewind Energy. Inc.

Mollie Smith. Fredrikson &Byron PA



STATE OF NORTH DAKOTA

PUBLICSERVICE COMMISSION

Public Service Commission Ca<ieNft prTi/i77*r
Public utilities ^ PU-16-775
Rulemaking

Public Service Commission Case Nn ptt-17 7*?
Public Utilities —Wind Decommissioning
Rulemaking

COMMENTS OF ENEL GREEN POWER NORTH AMERICA, INC.
AND TRADEWIND ENERGY, INC.

Nn A?s ("Commission") has proposed changes to
rwPNA-^ T^ N.D.A.C. Ch. 69-09-09. Enel Green Power North America. Inc.(EGPNA) and Tradewmd Energy, Inc. ('Tradewind") respectfoUy provide the attached
proposed revisions and the supporting comments set forth below.

.ifEnelGroup ('Enel"). Enel is aglobal power business with
of. ® installed capacity of 87.4 gigawatts ("GW"). In theUmted States. EGPNA is aleadmg owner and operator of renewable energy plants, with over

100 projMte i^watmg and under development in 23 states. EGPNA's current operating capacity
exceeds 2.8 GW. These facilities span the breadth of renewable energy generation, from
renewable hytopower. to wind, geothermal. and solar energy. EGPNA is constructing and will
operate &e 150 megawatt ('MW") Lindahl Wind Project in WilUams County. North Dakota.

AOTeeirom^" electricity to Basm Electric Power Cooperative pursuant to aPower Purchase
^dewind. based in Lenexa. Kansas, is one of the largest independent wind and solar

project developmeiU compames in the United States. Founded in 2003. the company has grown
from Its three co-founders to more than 100 employees specializing in a variety of areas
mc u mg meteorology, g^graphic information systems, environmental permitting, real estate
Md engmrermg. Tradewind has 3GW of contracted and operating projects, totaling more than
p billion in project capital mvestment. and is actively developing over 6GW of wind assets and
3GW ofsolar assets across the country. Tradewind is financially partnered with EGPNA and in
coordination with EGPNA, developed the Lindahl Wind Project.

.Comments Regarding Proposed N.D.A,C. 869-fl6-0S.ni Ng. PU.i6.77«n.

. Pr'yoseti N.D.A.C. §69-06-08-01(6)(n) would make acommitment to install aFederalAviation Admimstration ("FAA") approved aircraft detection and lighting system a policy
criteria ftir wind energy conversion facilities. To our knowledge, there are only two suppliers of
FAA-approved aviation detection and lighting systems, which is likely to affect the availability



widespread. As aresult, untU the systems ate more teadfly
toSS'lS /nfml T'"? W -including qualified personnelmstall, maintain, and monitor the system- or it may be financially untenable to do so.

revisions are intended to address these concerns. Addinn the ohiase "touse commercially reasonable efforts" after "commitment" aUgns with pmvfsi^s fa^Llt

wMd^XpTmS/mTVpN k" commitments made bywina Developers (see Fmdmg ofFact No. 46 mthe June 22.2016 Findings ofFact Conclnsiom
ofUw and omer (C^ No. PU-I6-I23): Finding ofFact No. 46 inSySSSH
DSnfoer?"'̂ pfnifno Order Paragraph No. 13 in the
a/jHif ' ' 'ofLaw and Order (Case No PU-16-539)) Inadthtion we propose making the commitment "subject to the avaUability of aF;U-aZvedsystem" to account for the potential limited supply ofapproved syst.^ ^

Comments Regarding Pmnns,.rt N.DA.C. Ch. 6Q.09.ft9 Mn PrT.i-7-->^i

EGPNA/Tradewind Proposed N.D.A.a §69-09-09-01(5).

decommi^fo^e t^hp^^ would require financial assurance for
ooo^oofomont of constmction. but the term

09 09 01f51 Th Ye P'pPose adding adefinition ofconstruction as N.D.A.C. §69-
P«».« otconstruction in N.D.C.C. § 49-22-03

B. N.D.A.C. §69-09-09-01(5)(b).

inrlnrfpc" ^ ®-09-09-01(5)(b). the definition of "Decommissioning Plan".f^°™®S'onmg cost excluding salvage value of the turbines and equipment" We
S ih value of the turbines and equipment dLToa^ns the provision with proposed N.D.A.C. § 69-09-09-06(3)(b). which states that "a

' deconUUoning cost esLat with
II. ^ decoini^sioiung cost estimate without salvage value. As is. the proposedton of the decommissiomng cost estimate in N.D.A.C. §60-09-09-01(5)(b) seems to take

whhon^saf fCommission currently has to consider decommissioning costs both with and
tontSSf""we®" deteri^ing d^ommissioning financial assurance for awind energy
mS both^tJa ^ Commission retain the flexibility it currently has to
aZSe ofdecommissionmg cost estimates when setting decommissioning Lancial

C. N.D.A.C. §69-09-09-01(8).

aenn- h" N-D-A.C. §69-09-09-01(8). the defmition of "OwneF' is "a person who hasacqu^ acertificate of site compatibility....» Since acertificate of site compftibmwX be
aSd^to ^ N.D.C.C. §49-22-07(1)). we propose changing "has
those that a • ^ure the defmition is broad enough to cover both initial permittees andthose that acquire acertificate ofsite compatibility through transfer.



D. N.D.A.C. §69-09-09-03(1).

file aceSatfof 69-09-09-03^ requires wind energy conversion fecility owners to
Soome^T ^̂ and wind
jurisSr aTZTa, r f !i fiUng requirements in multiple
Corrte LZll ""f requirements, early each year.
tturtieth (end ofthe First Quarter) to allow more time to prepare and submit the filing

E. N.D.A.C. §69-09-09-03(3).

Proposed N.D.A.C. §69-09-09-03(3) presumes afacility is at the end of its usefiil life if

'Wnnr^ N.D A.C §69-09-09-03, which presumes afacility is at the end ofits useful life if it
madeS°th?&2sZ ' 'wenty-four months." Based on commentsmane during the (^mmission sworkmg sessions on the proposed rules, we understand that the
ten percent annual capacity factor is an arbitrary number. In addition, ntiliTing a ten uercent
aMual capacity fector does not account for changing market conditions or events

SmormoSZ " capacity Sd F^
ZH^Lh^TL-ir*"-? ® to the substation
cZZZd of!,lfcn-'f ® f ®y®tir. For these reasons, we believe thecurrent end ofuseful life presumption should be retained.

F. N.D.A.C. § 69-09-09-04.

We propose minor revisions to proposed N.D.A.C. § 69-09-09-04 The most notable

r^ofiLZ^r,?®®r when afacmty is liSiS" ^the end ofits useful life - to N.D.A.C. §69-09-09-03, which is in the curient rule.

G. N.D.A.C. §§ 69-09-09-06 and 69-09-09-08.

()ur proposed revisions to N.D.A.C. §§ 69-09-09-06 and 69-09-09-08 are interconnected

are proWdedSw. °tir revisions and supporting rationaie

*̂ Summary ofProposed Revisions.

In Section 69-09-09-03, two types of decommissioning triggers are identified* fn
abandonment ofafacihty (where construction is started but not completed); and (2) end ofuseful
!2uSrL?Lr operations). In Section 69-09-09-08, the Commission proposes
th^wrof if ^ to construction and remain in place throughout
llL^i f Commission has fimds avaUable to complete decommissioning ininstance. The amount of the financial assurance would be based on a Commission-

SSio^^°'™"""°"'"® ^ submitted and approved prior to

-3-



Our proposed revisions to Sections 69-09-09-06 and 69-09-09-08 would require owners
to provide two types of financial assurance. First, we propose that, upon construction of a
facility, an owner provide financial assurance equal to ten percent of the estimated cost of
construction of the facility, which could he used to decommission the facility ifit is abandoned
(jee revised Section 69-09-09-08(1)). With Commission approval, local bonding requirements
could be considered part of the required financial assurance. Following completion of
construction, the financial assurance would bereturned or released.

Second, we propose that, upon commencement ofcommercial operation, an owner would
provide financial assurance, to he used ifneeded to decommission the facility once it reaches the
end of Its useful life, in the following manner: twenty-five percent of the total decommissioning
cost upon commencement of operation; an additional twenty-five percent of the total
decommissioning cost five years after the date of commencement of commercial operation; and
t eremaining fifty percent ten years after the date of commencement of commercial operation
(jee revised Section 69-09-09-08(2)). The total amount of the financial assurance would be
based on the owner's Commission-approved decommissioning cost estimate and detailed plan of
fmancial assurance {see revised Sections 69-09-09-06(2) and 69-09-09-08(2)). FoUowing
completion ofdecommissioning ofthe facility by the owner, the financial assurance would be
returned or released to the owner {see revised Section 69-09-09-08(2)).

Ŵith respect to the decommissioning plan, we propose that it continue to be filed prior to
operation of the facility, and updated at year ten of operation and every five years thereafter {see
revised Section 69-09-09-06(1) and (4)). The Commission would have sixty days from the date
the initial decommissioning plan is deemed complete to make a determination regarding the
owner's decommissioning cost estimate and detailed plan of fmancial assurance, and that
determination would set the amount and form of fmancial assurance required for end of useful
life decommissioning {see revised Sections 69-09-09-06(2) and 69-09-09-08(2)). Within sixty
days ofthe filing ofan updated decommissioning plan, the Commission could order additional
fmancial assurance to be provided if the existing fmancial assurance is no longer sufficient to
cover decommissioning {see revised Sections 69-09-09-06(4) and 69-09-09-08(6)).

2. Rationale forProposed Revisions.

Requiring fmancial assurance during construction will ensure that sufficient funds are
available to restore asite ifconstruction is never completed. Setting the amount at ten percent of
the cost ofconstruction equates to just over $100,000 per turbine, which exceeds our estimate of
the cost of fiill facility decommissioning, without considering salvage value. See, e.g., Lindahl
Wind Project's Decommissioning Plan (Case No. PU-17-021) (per turbine decommissioning
cost, without salvage value, estimated to he $94,000). In addition, establishing aset formula for
the pre-construction financial assurance, rather than basing the amount on a Commission-
approved decommissioning plan, addresses our concerns with preparing adecommissioning plan
(which is dependent upon final turbine selection) and obtaining Commission approval prior to
construction. Returning or releasing the fmancial assurance once the facility is operational
allows the funds to he usedfor other investments.
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Once the facility is operational, it has a life expectancy of at least 25-30. Therefore,
requu*mg decomnussioning cost financial assurance to be provided on an incremental schedule
egmnmg at the commencement of operation, with full financial assurance provided ten years

after commencing operation, ensures that full decommissioning funding is available at least 15-
years before the end of the facility's useful life. Further, the Commission's ability to review

an require additional financial assurance at year ten and every five years thereafter ensures that
adjustments to the financial assurance can be made, as necessary.

We understand there may be concerns that afacility wftl begin commercial operations,
but stop operating before year ten. We have discussed this concern with the American Wind
Energy Association, Wind on the Wires, commercial institutions that finance wind projects, and
others mthe wind energy industry. In all of our discussions, as well as our own research, we
have not identified any utility Scale wind facilities (i.e., 50 MW or greater in size) that have been
permanently retired and not been decommissioned. Additionally, we have not identified any
mstances where a facility stopped operating because the owner went bankrupt. Rather, since
operatmg wind facilities - which typically have long-term power contracts - are valuable assets
such facilities have been acquired and operated by others.

Further, requiring wind companies to provide the full amount of decommissioning
financial assurance prior to construction and to maintain it throughout the life of the project
would place an unnecessary economic burden on the companies and consumers. The
requirement adds to the cost of developing a wind project in North Dakota, particularly when
compared to other states that do not require financial assurance until several years after the
facility is operational. Moreover, the added cost will be passed on to off-takers, which are
typically utilities and their members orratepayers.

We believe our proposal sufficiently and reasonably addresses the risk that the
Commission may need to complete decommissioning if a wind energy conversion facility is
abandoned or reaches the end of its useful life, without imposing unnecessary costs on wind
companies, utilities, and consumers.



Proposed Revisions to Rules
CHAPTER 69-06-08

CRITERIA

Section

69-06-08-01 Energy Conversion Facility Siting Criteria

69-06-08-02 Transmission Facility Corridor and Route Criteria

69-06-08-01. Energy conversion facility siting criteria.

The following criteria must guide and govern the preparation of the inventory of
exclusion and avoidance areas, and the site suitability evaluation process.

1. Exclusion areas. The following geographical areas must be excluded in
the consideration of a site for an energy conversion facility.

a. Designated or registered national: parks; memorial parks; historic
sites and landmarks; natural landmarks; historic districts;
monuments; wilderness areas; wildlife areas; wild, scenic, or

recreational rivers; wildlife refuges; and grasslands.

b. Designated or registered state: parks; forests; forest management
lands; historic sites; monuments; historical markers; archaeological
sites; grasslands; wild, scenic, or recreational rivers; game refuges;
game management areas; management areas; and nature

preserves.

o. County parks and recreational areas; municipal parks; parks owned
or administered by other governmental subdivisions; hardwood

draws; and enrolled woodlands.

d. Prime farmland and unique farmland, as defined by the land
inventory and monitoring division of the soil conservation service.
United States department of agriculture, in 7 G.F.R. part 657;
provided, however, that if the commission finds that the prime
farmland and unique farmland that will be removed from use for the
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f.

life of the facility is of such small acreage as to be of negligible
impact on agricultural productions, this exclusion doos not epply.

Irrigated land.

Areas critical to the life stages of threatened or endangered animal
or plant species.

g. Areas where animal or plant species that are unique or rare to this
state would be irreversibly damaged.

h. Areas within one thousand two hundred feet of the geographic
center of an intercontinental ballistic missile (ICBM) launch or
launch control facility.

2. Additional exclusion areas for wind energy conversion facilities. The
following geographical areas must be excluded in the consideration of a
site for a wind energy conversion facility:

a. Areas less than:

(1) One and one-tenth times the height of the turbine from
interstate orstate roadway right of way;

(2) One and one-tenth times the height of the turbine plus
seventy-five feet from the centerline of any county or
maintained township roadway;

(3) One and one-tenth times the height of the turbine from any
railroad right ofway;

(4) One and one-tenth times the height of the turbine from a one

hundred fifteen kilovolt orhigher transmission line; and

(5) One and one-tenth times the height of the turbine from the
property line of a nonparticipating landowner, unless a
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variance is granted. A variance may be granted if an
authorized representative or agent of the permittee and
affected parties with associated wind rights fiie a written
agreement expressing aii parties' support for a variance to

reduce the setback requirement in this subsection. A

nonparticipating iandowner is a landowner that has not

signed a wind option or an easement agreement with the
permittee of thewind energy conversion facility as defined in
North Dakota Century Code chapter 17-04.

3. Avoidance areas. The following geographical areas may not be approved
as a site for an energy conversion facility unless the applicant shows that
under the circumstances there is no reasonable alternative. In determining
whether an avoidance area should be designated for a facility the
commission may consider, among other things, the proposed
management of adverse impacts; the orderly siting of facilities; system
reliability and integrity; the efficient use ofresources; and alternative sites.
Economic considerations alone will not justify approval of these areas. A
buffer zone of a reasonable width to protect the integrity of the area must
be included. Natural screening may be considered in determining the
width of the buffer zone.

a. Historical resources which are not designated as exclusion areas.

b. Areas within the city limits of a city or the boundaries of a military
installation.

c. Areas within known floodplains as defined by the geographical
boundaries of the hundred-year flood.

d. Areas thatare geologically unstable.

e. Woodlands and wetlands.



f. Areas of recreational significance which are net designated as
exclusion areas.

4. Additional avoidance areas for wind energy conversion facilities. A

wind energy conversion facility site must not include a geographic area
where, due to operation ofthe facility, the sound levels within one hundred

feet of an inhabited residence or a community building will exceed fifty
dBA. The sound level avoidance area criteria may be waived in writing by
the owner of the occupied residence orthe community building.

5. Selection criteria. Asite may be approved in an area only when it is

demonstrated to the commission by the applicant that any significant
adverse effects resulting from the location, construction, and operation of
the facility in that area as they relate to the following, will be at an
acceptable minimum, or that those effects will be managed and
maintained at an acceptable minimum. The effects to be considered

include:

a. The impact upon agriculture:

(1) Agricultural production.

(2) Familyfarms and ranches.

(3) Land which the owner demonstrates has soil, topography,
drainage, and an available water supply that cause the land

to be economically suitable for irrigation.

(4) Surface drainage patterns andground water flow patterns.

(5) The agricultural quality ofthe cropland.

b. The impact upon theavailability andadequacy of:

(1) Law enforcement.



(2) School systems and education programs.

(3) Governmental services and facilities.

(4) General and mental health care facilities.

(5) Recreational programs and facilities.

(6) Transportation facilities and networks.

(7) Retail service facilities.

(8) Utility services,

c. The impact upon:

(1) Local institutions.

(2) Noise or liaht-sensitive land uses.

(3) Rural residences and businesses.

(4) Aquifers.

(5) Human health and safety.

(6) Animal health and safety.

(7) Plant life.

(8) Temporary and permanent housing.

(9) Temporary and permanentskiiled and unskilled labor.

d. The cumulative effects of the iocation of the facility in relation to

existing and planned facilities and other industrial development.

6. Policy criteria. The commission may give preference to an appiicant that
wili maximize benefits that result from the adoption of the following policies
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and practices, and In a proper case may require the adoption of such

policies and practices. The commission may also give preference to an

applicant that will maximize interstate benefits. The benefits to be

considered include:

a. Recycling of the conversion byproducts and effluents.

b. Energy conservation through location, process, and design.

c. Training and utilization ofavailable labor in this state for the general

and specialized skills required.

d. Use of a primary energy source or raw material located within the

state.

e. Not relocating residents.

f. The dedication of an area adjacent to the facility to land uses such

as recreation, agriculture, or wildlife management.

g. Economies of construction and operation.

h. Secondary uses of appropriate associated facilities for recreation

and the enhancement of wildlife.

i. Use of citizen coordinating committees.

j. A commitment of a portion of the energy produced for use in this

state.

k. Labor relations.

I. The coordination of facilities,

m. Monitoring of impacts.



For wind energy conversion facilities. aA commitment to use

commercially reasonable efforts to install an aircraft detection and

lightino system s for wind onorav convorsion facilitioQ subiect to the

ayailability of a Federal Ayiation Administration—aporoved system

for the facilityat.

History: Amended effective August 1.1979; July 1,2006: Aoril 1,2013:
General Authority: NDCC 49-22-18
Law Implemented: NDCC 49-22-05.1

69-09-02-35. Installation and maintenance - Conformance to National
Electrical Safety Code.

The installation and maintenance of electric supply and communication lines
shall conform to rules and regulations established in the 2042 2017 edition of the

National Electrical Safety Code which is adopted by reference. Copies of these
regulations may be obtained from the public service commission, state capitol,
Bismarck, North Dakota 58505-0480.

History: Amended effective September 1,1984; January 1,1988; December 1,1990;
August 1,1993;July 1,1997; March 1, 2003; July 1, 2008; April 1,2013j
General Authority: NDCC49-02-04
Law Implemented: NDCC 49-02-04, 49-20-02



CHAPTER 69-09-09

WIND TURBINE FACILITY DECOMMISSlQMIMfi

Section

69-09-09-01 Definitions

69-09-09-02 Decommissioning Responsibility

69-09-09-03 Abandonment and Useful Life - Certificate of Operation

06-09-09-04 Decommissioning Period

69-09-09-05 Decommissioning Requirements

06-09-09-06 Decommissioning Plan

06-09-09-07 Existing Facilities

69-09-09-08 Financial Assurance

06-09-09-09 Failure to Decommission

69-09-09-01. Definitions.

"Capacity Factor" means the ratio of the actual outout Generated bv a

facility for a period of time, to the cutout that couid be produced at the

namepiate oeneratino capacity of that facility.

2. "Certificate of Operation" means an affidayit executed by the Owner

certifying to the commission a facility's:

a. Namepiate oeneratino capacity:

b. Annual capacity factor:

c. Annual MWh cutout: and

d. Monthly MWh cutout.

3. "Commercial wind energy conyersion facility" means a wind energy
conyersion facility of with one or more wind turbines that has a total

8



nameplate generating capacity equal to or greater than five hundred

kilowatts in total namoplato gonorating capacity.

"Commission" means the public servicecommission.

—"Construction" means anv clearing of land, excavation, or other action that
would affect the environment of the site of a facllltv. but does not Include

activities Incident to preliminary enolneerlna or environmental studies.

—"Pscommlsslonlng Plan" means a plan filed with the commission that
includes:

a. The anticipated life of the facllltv:

b- A decommlsslonlno cost estimate excluding salvaoo valuo of the

turbines and oguloment:

A description of the method used for determining the

decommissioning cost estimate:

d. The anticipated manner In which the prelect will be

decommissioned:

e- A description of anv expected effects on present and future natural

resource development: and

A detailed plan of financial assurance sufficient to ensure

decommissioning.

—"Existing facllltv" means a facllltv for which a certificate of site

compatlbilltv has been Issued prior to Julv 1.2017.

—"Facllltv" means a commercial wind energy conversion facllltv including
wind turbines, turbine towers, tower bases, blades, pad transformers.

collector lines, substations, facllltv access roads, meteorology towers, and



all areas disturbed by the construction, operation, mamtenance or

decommissioning activities.

—"Owner" means a person who has acauirodholds a certificate of site

compatibility pursuant to North Dakota Century Code chapter 49-22 for a

facility.

"Wind turbino" moans a wind turbino of equal to or groator than fivo
hundred kilowatts in total namoplato generating capacity

History: Effective October 1,2008;_
General Authority: NDCC 28-32-02, 49-02-27
Law implemented: NDCC 49-02-27

69-09-09-02. Decommissioning responsibility.

The owner or operator of a commercial wind energy conyorsion facility is
responsible for decommissioning that the facility and for all costs associated with

decommissioning that facility and associated facilitios.

History: Effective October 1,2008i
General Authority: NDCC 28-32-02, 49-02-27
Law implemented: NDCC 49-02-27

69-09-09-03. Abandonment and useful life —certificate of operation.

A commorcial wind energy conversion facility or individual wind turbino is

presumed to bo at the end of its useful life if tho facility or turbino gonoratos no

electricity for a continuing period of twenty four months.—The presumption may bo
rebutted by submitting to tho commission for approval a plan outlining the stops and
schedule for returning the commercial wind energy conversion facility orwind turbino to

service.

1. After construction of a facility is complete, the owner shall annually file a

certificate of operation with the commission for that facility bv February

March thirtieth fifteenth of each year.
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If no energy is generated by one or more wind turbines for the time period
specified in the certificate of operation, a written explanation for the non-

generating wind turbines must accompanythe certificate of operatinn.

Afacility is presumed to be at the end of its useful life if-its-annuai cQpacitv
fQCtor 10 ioGG than ton porcont it generates no electricity for a period of

twenty-four consecutive months.

A facility is presumed to be abandoned if after commencement of

construction and prior to completion, a period of twenty-four consecutive

months has passed with no construction.

A presumption under this section may be rebutted bv filino a oian for

commission approval outiinino the steos and schedule for continuing

construction or operation of the facility or wind turbine.

History: Effective October 1, 2008;
General Authority: ISIDOC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-04. Decommissioning period.

The facility owner or operator shall begin decommissioning a commorciai wind
energy convorsion faciiity or wind turbino within eight months after a facility is tho tlmn

the facility abandonedment or turbino roachoo reaches the end of its its useful life, ^
determined—by—section 69-09-09-03as—dotorminod—in—soction—69 09 00 03.
Decommissioning must be completed within eighteen twentv-four months after the
faeility abandonment or turbino roachos tho end ofits useful life unless the commissinn

approvesa plan specifying the steps and schedules to return the facility to operation.

History: Effective October 1,2008;
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27
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j 69-09-09-05. DecomissioninqDecommissionina requirements.
Decommissioning and sito rostoration includesj^romoval of ourfaco road material

and roQtoration of tho roads and turbino sitos to cubstantiaily tho samo physical
condition that oxistod immodiatoly boforo construction of tho commorcial wind energy
convcraion facility or wind turbino. Tho sito must bo rostorod and roclaimod to tho same

general topography that oxistod just prior to tho beginning of tho construction of tho
eommercial wind energy conversion facility or wind turbino and with topsoii rosproad
over tho disturbed areas at a depth similar to that in oxistonco prior to tho disturbanco.
Areac disturbed by tho construction of tho faeility and docommisQioning activities must
be graded, topsoilod, and roooodod according to natural rosourco consorvation scrvico

technical guide rocommondations and other agency rocommondationo, unless tho
landowner roquosts in writing that tho access roads or othor land surface areas bo
rotainod.-

1. dismantling Dismantlino and removal of all towers, turbine generators,
transformers, and overhead cables;

2. removal Removal of underground cables to a depth of twenty-four [60.96
centimeters] inches;

3. removal Removal of foundations, buildings, and ancillary equipment to a
depth ofj

a. throe Three feet [91.44 centimeters] for facilities constructed before

Julv 1.2017: and

b- Four feet ri21.92 centimeters! for facilities constructed on or after

Julv 1.2017:

4- Site restoration and reclamation to the approximate orioinai topoaraphv

that existed prior to construction of the facilitv with toosoii resoread over

the disturbed areas at a depth similar to that in existence prior to the

disturbance: and
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5. Grading and topsoilinq of areas disturbed bv the facility, and reseedina

according to natural resource conservation service recommendations,

unless the commission approves an owner request signed bv the

applicable landowner. Identifying the surface features the landowner

prefers to remain in place, and the reason the landowner prefers those

features to remain.

History: Effective October 1,2008;,
General Authority: NDCC 28-32-02,49-02-27
Law implemented: NDCC 49-02-27

69-09-09-06. Decommissioning plan.

1. Prior to the commencement of operation construction operation of a

commorcial wind onorgy convorsion facility or wind turbine, the facility or

turbino owner or operator shall file a decommissioning plan with the for

commission-preview the ostimatod decommissioning cost per turbine, in

current dollars at the time of filing, for the proposed facility or turbine and a

comprohonsivo that describes any expected effect on present and future

natural rosourco dovolopmont, and how the facility or turbino owner or

operator plans to pay for decommissioning the facility or turbino as

roquirod by soction 69-09 10 05 at the appropriate time financial

assurance;—Tho commission may at any time require tho owner or

operator of a commorcial wind onorgy convorsion facility or wind turbino to

file a report with the commission describing how tho facility or turbino

owner or operator is fulfilling this obligation.

2. When the decommissioning plan is filed with the commission pursuant to

section 69-09-09-06(1). the decommissioning cost estimate and the

detailed plan of financial assurance sufficient to ensure decommissioning

are subiect to commission approval. The cGommission shall take-make a

determination on the decommissioning cost estimate and the detailed plan

of financial assurance decommissioning plan no later than sixty davs
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the decommissioning plan is deemed complete bv the

commission.

3- A decommissionino cost estimate for a faciiitv:

Must be made be a orofessional engineer licensed bv the State of

North Dakota and at the owner's expense:

b- May include a decommissioning cost estimate including saivane

value in addition to the decommissionino cost estimate excluding

salvage value:

Must bo updatod and filod with the commission ton voars after
initial aPDroval of tho docommissioninc plan, and thon continuo to

bo updatod and filod with tho commission ovorv fivo voars until

decommissioning is comeleteT

Tho commission may at anv timo roguiro tho ownor to filo an updated
decemmissioning plan.

^ The decommissioning olan must be updated and filed with the commission
ten years after the date of commencement of commercial operation of the

faciiitv. and then continue to be updated and filed with the commission

every five years thereafter until decommissioning is complete.

History: Effective October 1,2008; amended effective October 1, 2010:
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-07. Existing facilities.

Owners The owner and operators of an existing commorcial wind onorgy
conversion facilities faciiitv shall filo with tho commission tho information roquirod in
soction 69 09 09 06 within ono year aftor July 1. 2008 provide financial assurance after

the tenth year of operation sufficient to complete decommissioning.
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History: Effective October 1,2008;
General Authority: NDCC 28-32-02, 49-02-27
Law implemented: NDCC 49-02-27

69-09-09-08. Financial assurance.

After the tenth year of oporation of a commorcial wind energy conversion facility
orwind turbine, the cemmloslen by order may require the owner or operator to socuro a
performance bend, surety bend, letter of credit, corporate guarantee, or ether form of

financial assurance that Is acceptable to the cemmlsslen to cover the anticipated costs
of decemmlsslening the commercial wind energy cenverslen facility or turbine. The
commission may accept a corporate guarantee if the cerperatien hao a tangible net

worth of at least ten million dollars, a ratio of total liabilities to net worth of 2.5 or loss,
and a ratio of current assets to current liabilities of 1.2 or greater; or if it has an

investment grade current rating for its most recent bend issuance of"Baa" or higher as
issued by Meedy's Investors Service "BBB" or higher as issued by Standard and Poor's
Cerperatien, or an equivalent rating by any ether nationally recognized statistical rating
organization, as defined and approved by the United States securities and exchange
commission.

1: Prior to thelleen commencement of construction of a facilitv. the owner

shall provide financial assurance eoual to ten percent of the estimated

cost of construction of the facilitv that mav be used to decommission the

facilitv in the event it is abandoned. With commission approval, bending

requirements at the ceuntv or township level mav be considered part of

the required financial assurance. Within sixtv davs of receipt of written

notice from the owner that the facilitv is cemmerciallv eeeratienal. the

commission shall return or release said financial assurance provided to

the commission.

472. Fellewinq commission approval of the decemmissienine cost and detailed

plan of financial assurance in the decemmissieninq elan pursuant to

section 69-09-09-06(2). the owner shall provide financial assurance that4s

acceptable to the commission to ensure complete decemmissieninq of the

15



facility at the end of its useful (ife in the foUowina manner: twentv-five

percent of the total decommissioning cost upon commencement of

commercial operation: an additional twentv-five percent of the total

decommissionino cost five years after the date of commencement of

commercial operation: and the remainino fifty percent of the total

decommissionino cost ten years after the date of commencement of

commercial operation. Within sixty days of completion of

decommissionino. the commission shall return or release said financial

assurance.

^3; Financial assurance may be in the form of a performance bond either as.

or a combination of. a surety bond, irrevocable letter of credit, self-

ouarantee. parent ouarantee. or another form of financial assurance that is

acceptable to the commission to cover the anticipated costs of

decommissionino.

Tho commission may allow tho ownor to orovido financial assuranco

fbrouoh an incromontal bond schodulo. To bo oivon considoration7-an

Incromontal bond schedulo must includo an initial bond incroment prior te

commoncomont of construction.

4. The commission may accept a self-ouarantee or parent ouarantee if:

a. The owner has been in continuous operation as a business entity

for five years orecedino the application. The commission may

accept a self-ouarantee with less than five years of continuous

operation if ouaranteed with a parent ouarantee and the parent

company has been in operation for at least five years preceding the

application: and

b. The owner or parent ouarantor has or is at least one of the

followino:
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(^) A current rating of "A" or higher for its most recent bond
issuance as issued by Moodv's Investors Service. Standard

and Poor's CorDoration. or an equivalent rating bv anv other

nationally recognized statistical rating organization, as

defined and approved bv the United States securities and

exchanoe commission, that is acceptable to the commission:

(2) A tangible net worth of at least ten million dollars, a ratio of

total liabilities to net worth of 2.5 or less, and a ratio of

current assets to current iiabiiitv of 1.2 or Greater: or

(3) An electric public utility as defined bv N.D.C.C. g 49-03-

01.5f2).

The total amount of an outstandino self-ouarantee for

decommissionino mav not exceed twentv-five percent of the

owner's tangible net worth in the United States.

d. The combined total amount of an outstandino self-guarantee and

parent Guarantee for decommissionino mav not exceed twentv-five

percent of the owner's and parent Guarantor's combined tangible

net worth in the United States.

If anv financial assurance is modified, cancelled, suspended or revoked,
the Owner shall immediately notify the commission and provide financial

assurance as soon as practicable sufficient to ensure complete

decommissioninn.

3- Within sixty (60) days of an owner fiiino an updated decommissioning plan

pursuant to section 69-09-09-06(4). tThe commission mav order an owner

to provide fequfre-additional financial assurance up-on a findino bv the

commission that the then current financial assurance for a facility is no

lonqert sufficient to ensure complete decommissioning.

17



History: Effective October 1,2008;
GeneralAuthority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-09. Failure to decommission.

commorctal wind onorgy conversion facility owner or operator does not
complete decommissioning, the commission may take sueh action as may bo necessary
to complete decommissioning, including requiring action to require forfeiture of the a
bond. The entry into a participating landowner agreement shall constitute agreement
and consent of the parties to the agreement, their respective heirs, successors, and
assigns, that the commission may take such action as may be necessary to
decommission a commorciai wind onorgy convorsion facility or wind turbine, including
the exercise by the commission, commission staff, and their contractors of the right of
ingress and egress for the purpose of decommissioning the oommorciai wind onorgy
convorsion facility.

History: Effective October 1,2008;
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC49-02-27
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Dear NO PSC Commissioners:

My name is Andy Buntrock from Menoken, ND and Iam here today to personally support the language
you have proposed, to add arequirement for aircraft detection and lighting systems for wind energy
conversion facilities in Chapter 69-06-08 section 6part n. As well as the language in Chapter 69-09-09
tostrengthen the decommissioning rules for wind facilities, prior toconstruction.

Iam really glad to see the commission starting to level the playing field for energy in our state. Ibelieve
in ablended portfolio of energy sources, but we need to ensure those sources are competing on alevel
playing field. Despite your efforts here, wind is still enjoying a from the
Federal government according to the EIA. This is drastically impacting coal dispatch and we have
already seen shutdowns and possible Job losses in the newspapers. You will have wind lobbyists that
will tell you with new regulation, they will have to pull out of the state or that this will greatly hamper
the build out in our state. If putting some simple restrictions on tohelp ensure that wind facilities are
decommissioned properly similar to coal, natural gas, and oil will hurt them financially, we should
probably be taking acloser look atthe financials.4^^i;ie@^eiS|^^ei^ Or if putting
increased setback limits in place means site selection will cost slightly more, then we need todo that to
ensure those notparticipating in thefacility are treated fairly.

We are standing at the threshold ofawind facility build out that will change our landscape for our and
our kids' lifetimes. We will see massive towers 600-700' high according to GE's website that will span
tensofthousands ofacres ofNorth Dakota's native pastures, fertile fields andnext to rural homes. If
not sited properly you will see these facilities hamper future development ofour larger metropolitan
areas like Bismarck. On top ofthe natural and physical impacts ofthese towers, there is a human
impactas well and Iwould like to tellyouabout that first hand.

My wife KariAnn and my two little girls of three and one year old live on the front lines of aproposed
project Just southeast ofBismarck. We purchased this land back in 2006 with our savings and have
poured sweat equity and all ofourpennies into it to make ita home for ourkids to raise a few calves
and learn the important lessons that afarm affords. We built a home out there and now are facing the
nightmare ofapotential wind project that began after we were owners. Could we have signed up; yes
we could have, but we have aspecial situation on our hands, in that my wife KariAnn has epilepsy and
wearen'table tocontrol herseizures with medications anymore. Our land borders oneofthefew
participating landowners in our area and Just to the south ofus afew miles we have another neighbor
who hasalso beendiagnosed with epilepsy as well andwhom hassimilar concerns. The current
setbacks in 69-06-08 from both dwellings and nonparticipating lands are not sufficient to protect us.

Did you know that right now in our county ahog facility setback limit from adwelling is 1.5 miles!
That's nearly 8,000 feet compared to a setback of1,750 feetfora 600-700 foot wind tower. These
commercial facilities emit significant audible noise, can be seen for almost 50 miles away, and can
potentially throw ice. They have bfeen documented to emit both shadow flicker and flash thathas been
proven to stimulate seizure activity, according to a study in Epilepsia, theOfficial Journal ofthe
International League Against Epilepsy. This study was done by Graham Harding at the Neurosciences
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Institute Aston University and goes on to note, "...that the riskof seizuresdoes not decrease
appreciably until the viewing distance exceeds 100times the height of the hub...".

Tell me commissioners if you had a family member with an illness and the very place you lived in
became poisonous for them, what would you do? Sell the place perhaps, then again who would want
to purchase a place that has neighboring wind towers over it? This is what my family is dealing with
these days and Iwould like your support in striking a balance between non-participating landowners
and wind facilities before it is too late and this build out isfinished. Todo this Iwould like to
recommend the following amendments for consideration:

• Uphold the changes you are proposing today, these will help reduce light pollution and ensure
bonding and financial assurances prior toconstruction, so that we won't have a boneyard of
unused turbines around ourlandscape. This will help hold wind facility owners accountable to
similar standards as other energysources suchas coal.

• Increase setbacks based onnonparticipating landowners' borders, notjustdwellings. We need
setbacks thatwill still allow wind build out, while protecting property rights ofthose thatdo not
sign. Just because someone doesn't have a dwelling ontheir property now doesn't mean their
property rights should beInfringed upon iftheywantto construct at a laterdate, butare then
surrounded by wind towers within l.lx theheight ofthetower from their property. In most
counties andtownships you would not beable to obtain a building permit at these distances. A
setback of 10 times the heightof the tower would allowfor sufficient setbackfor those not
participating while not overly Impeding potentialsiting locations for the facilities.

* Impose a penaltv andenforcement action forcoercion andfalse statements bywind facilities
and their representatives. Burleigh County hasrulings on this, but thisshould be moved toa
statewide level to ensure those being asked to sign contracts arebeing treated fairly and just.

* Stepupviolation andpenalties forthosefacilities that are violating the very rules that arein
place. There are toomany reports ofdecibel levels thatareabove the allowable levels,
damaged roads that are not repaired, issueswithmaintenanceon the towers that are not
handled quickly by thewind facility owners. There needs to beaccountability for those that are
not being the good neighbors that we all strive to be.

Isincerely appreciate your time andconsideration on this matter. These thoughts come from meand
my family personally andwetruly think there ismiddle ground that would support a strong North
Dakota economy with many different energy sources, while protecting the livelihood andproperty of
those of us that live here.

Andy and KariAnn Buntrock
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-Info-Public Service Commission

From: Chris Kunkle <CKunkie@windonthewlres.org>
Sent: Thursday, February 23,201712:39 PM
To: -Info-Public Service Commission

Schuh, John M.; Jerry Lein O'rl@oracle.psc.state.nd.us); Nitschke, Darreii D.
Subject: Wind on the Wires Written Comments on PU-17-023
Attachments: WOW - PU17-023 Decommissioning Comments.pdf

CAUTION: This email originated from an outside source. Do notclick links oropen attachments unless you know they
are safe.

Hello:

Please find attached written comments from Wind on the Wireson the North Dakota PublicServiceCommission's
proposed rulemaking on decommissioning rules forwind facilities (PU-17-023).

Please let me know ifyou have any questions.

Thank you.

' I
windonthewiresV

Chris Kunkle | Regional Policy Manager-West
Wind on the Wires | www.windonthewires.org
Twitter: @chriskunkle

O: 651.644.3400 | C:608.931.8910
570 Asbury | Suite 201
St. Paul, MN 55104
ckunkle@windonthewires.org
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Comments of Wind on the Wires to the North Dakota Public Service Commission on
Proposed Rulemaking on Decommissioning of Wind Facilities (PU-17-23)

Thank you for the opportunity to provide formal comments to the North Dakota Public Service
Commission (PSC) regarding its proposal tomodify Section 69-06-08-01, the energy conversion
facility siting criteria, and Chapter 69-09-09, the state's decommissioning standards for wind
energy facilities. Wind on the Wires isa regional organization focused on the policy, regulatory,
and technical issues affecting the clean energy industry in the Midwest. Our members include
private developers of large-scale wind and solar projects, turbine manufacturers, construction
companies, and other businesses that supply goods and services to this industry. We hope that
ourregional perspective will be useful as thePSC considers changing its decommissioning rules.

With over 2740 MW installed and an additional 750 MW under construction or in advanced
stages of development. North Dakota is a leader in wind energy development. The majority of
this development has occurred inthe last 8 years. The state's stable regulatory climate, all-of-the-
above approach to energy, world-class wind resource, and access to transmission has attracted
significant investment in wind energy, resulting in billions of dollars in economic activity,
millions in payments to host landowners and rural communities, and thousands of good-paying
jobs. As the PSC considers substantive changes to the rules affecting wind development, we
encourage you to continue the state's reputation as friendly towards business of all kinds,
including the windindustry, which nowemploys over 100,000 Americans.

We applaud the PSC's work to address concerns raised by local units of government and host
landowners concerning the decommissioning of wind turbines in the state. Maintaining and
growing public support for wind energy is critical for our industry and the prospects of a wind
farm being abandoned can be daunting. Accordingly, we seek to ensure that the interests of
landowners and local governments aremet, while also maintaining fair and competitive rules for
the development ofwind energy.

There are currently 82,213MW of installed wind capacity across the country. To our knowledge,
veryfew projects havebeenfully decommissioned and the vastmajority of inactive turbines that
are reported in the U.S. are decades old. Wind projects utilizing state-of-the-art technology -
especially those located in thewind-rich Midwest —areeven less likely to beabandoned. In fact,
we are not aware of a singleabandoned wind project across our nine-state footprint. Due to the
value of these facilities and the seemingly growing interest in lower-carbon electricity from
consumers and businesses, the demand for both existing and new wind assets appears sure to
grow, not wane. Across our region, we have seen tremendous interest from wind companies and
other stakeholders in repowering wind facilities that were built inthe late 1990s and early 2000s,
rather than retiring and removing them. Given the significant improvements in turbine
technology, repowering projects are proving to be a cost-effective opportunity for increasing
output and extending the life of these assets, to the benefit of landowners and taxpayers in rural
communities.
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Wind on the Wires is also unaware of a single project that was abandoned as a result of a
company's financial woes. However, there are several instances ofawind facility being sold to a
more financially stable entity, ensuring uninterrupted and continued operation of that asset. The
likelihood of abandonment, given industry trends, is very low and the state's decommissioning
rules should reflect that market reality.

Unfortunately, there are multiple provisions in the current PSC proposal that, if implemented,
would prove to be unduly burdensome to the wind industry. There are also several areas in the
proposal that we believe need additional clarification. We hope our feedback and input can help
the PSC craft rules that allow for continued growth of the state's vibrant wind sector, while also
ensuring that landowners and local units of government are protected in the unlikely event of
abandonment ofa wind farm.

We address these concerns individually and in the order in which they appear in the PSC's
proposal:

69-06-08-01(5): Selection Criteria - Light-Sensitlve Land Uses
The PSC proposes to add the impact on "light-sensitive land uses" to the criteria to be considered
as applicants demonstrate that any significant adverse effects from projects are minimized. Based
on our comments below on Section 69-06-08-01(6), we believe this proposal is unnecessaiy.
However, ifthis provision is kept, we seek additional clarification from the PSC on the definition
of"light-sensitive land uses".

69-06-08-01(6): Policy Criteria —Lighting Systems
We encourage the PSC to allow other technologies designed to mitigate lighting impacts to be
considered in this section, rather than only aircraft detection systems. For example, a new
technology called "LIDS™" dims the intensity level of lights on a wind farm based on
surrounding^ weather and visibility. This technology is being tested by the Federal Aviation
Administration this spring in Oklahoma. By allowing for other FAA-approved technologies, we
believe this minor change would provide industry with additional flexibility, while also
achieving the same level oflighting mitigation. Should the PSC seek to modify this provision to
allow for this flexibility, they could require a commitment to install light mitigating solutions
subject to theapproval of and documented in thelatest FAAstandard 70/7460-1.

Also, in protecting the need for a streamlined regulatory approach, we suggest the PSC modify
the current language to allow aproject that has not yet obtained full FAA approval to obtain a
site permit. The FAA approval process can be somewhat fluid until and perhaps even through
early stages ofconstruction. As written, there is concern that if the FAA denies a particular
lighting mitigation mechanism, the project would, at best, need to amend their permit, and at
worst, be denied their permit. We want to preserve flexibility, while ensuring construction and
operation occur ina timely fashion.

69-09-09-01.2: Certificate ofOperation
We understand the need for reporting to the PSC to ensure turbines are not abandoned but we
caution that developing apublic report that aggregates commercially sensitive information could
expose wind companies to a competitive disadvantage. One potential solution is to require that
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the report be confidential, thus giving the PSC the information they need, while also protecting
companies from exposing competitive information. Alternatively, the PSC could require the
wind company to provide only easily attainable information, such as nameplate capacity and
annual megawatt-hour output, then require an explanation of why any turbines are not
operational.

69-09-09-01.5b: Decommissioning Cost Estimate
This cost estimate should be based on present day dollars. We believe this to be the intent ofthe
PSC's proposal, although we seek to clarify and confirm this point.

Wind on the Wires also believes the PSC should consider salvage value of turbines and
equipment in the estimated cost of decommissioning. Striking the language excluding the
consideration ofsalvage value would better align the rules with the provision proposed in 69-09-
09-06(3)(b), which allows the PSC to include salvage value when determining decommissioning
costs. We seek to ensure the PSC has the flexibility to consider decommissioning costs both with
andwithout considering salvage value.

69-09-09-03.3: Definition of"End of Useful Life"
Currently, the proposal states a facility is"presumed to be atthe end of its useful life if its annual
capacity factor is less than ten percent." We contend that a ten percent capacity factor is an
arbitrary number; therefore we believe it can be improved. Though unlikely, there are many
factors for why a wind project could have a low capacity factor, including factors beyond the
control of the wind company. The PSC could use the same timeline for defining abandonment
for defining the end of useful life, which is currently twenty-four consecutive months without
generation.

69-09-09-06.1: Decommissioning Plan Timeline
This provision is currently a major concern from our perspective. As written, it appears that a
wind company may not begin construction until the PSC has approved their decommissioning
plan, which could take up to six months. North Dakota*s streamlined regulatory approach and
lack ofbureaucratic red tape makes the state attractive for investment. However, this provision
moves in the opposite direction and will have a considerably negative affect on the future of
development in the state. The PSC should ensure that the decommissioning plan is considered
simultaneously with the site compatibility permit, instead ofhandling the two approvals in series,
thus extending the timeline for construction.

We still have concerns about the proposal even ifthese two permits are considered jointly. We
believe requiring a decommissioning plan at this time will result in either an unnecessary delay
ofproject construction or aseries ofestimates that cannot be expected to be reasonably accurate,
due to the lengthy lead time. For example, final turbine model selection is often made after
receiving a site permit from the ND PSC and the specifics ofa decommissioning plan may be
contingent on this typeof information.

Tightening the six-month timeline would also represent an improvement from our perspective.

69-09-09-08: Financial Assurance
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This provision is the single most important to us, as it results in the greatest economic impact on
the wind sector. Wind on the Wires believes there is an opportunity to improve the
decommissioning rules in a way that protects the interests and rights of landowners without
imposing an excessive burden on wind companies. However, the current proposal, which
mandates the entirety of the financial guarantee to be placed before commencement of
construction, is ablunt instrument. Instead, we encourage the PSC to work with industry in good
faith to solve the issue athand using a more precise approach.

For example, we understand that the PSC is concerned about the prospect ofa wind facility
prematurely commencing construction in order to qualify for the federal Production Tax Credit,
then being abandoned, leaving landowners and local jurisdictions to bear the costs of
decommissioning the preliminary construction work. Rather than requiring the wind company to
post a financial assurance for the entire proposed project up front, perhaps the PSC could allow
an incremental or phased-in approach. A company could post, for example, a portion of the
decommissioning costs upon the commencement ofconstruction, a supplemental portion by the
date of commercial operation, and the remainder at some point later during operation. We
believe this approach recognizes that the decommissioning costs for early-stage abandonment
would be far lower than the costs for decommissioning afull project.

We also seek to ensure that financial assurances are not double counted. For example, different
levels of government with taxing authority can also potentially impose a bond requirement.
Therefore, we encourage the PSC to consider local bonding requirements as part of the total
required financial assurance.

We also seek clarification from the PSC about the definition of the commencement of
construction. For example, this could be defined several different ways, including the beginning
ofphysical work orwhen the notice toproceed isgiven toanEPC contractor.

Lastly, Wind on the Wires does support modifying the proposed requirement of an "A" bond
rating to allow the PSC to consider a corporate/parental guarantee of as well. We defer
to the comments filed by industry regarding the specifics of the financial mechanisms that are
most viable, however we reiterate that flexibility iscritical.

Conclusion

Based on recent trends in pricing, announcements from utilities and wind companies, as well as
increasing demand from residential, commercial and industrial customers for low-cost, clean
energy, we anticipate continued development of wind power in our region. Rather than
abandonment, we see example after example ofcompanies reinvesting in existing wind farms to
ensure continued and improved operation. As you are aware. North Dakota's electric grid is not
insulated from the broader trends occurring across the Midwest. Numerous factors must align for
a state to reap the benefits ofthis trend, not the least ofwhich is a stable and competitive state
regulatory process. If a state's permitting regime becomes excessively onerous relative to
neighboring states, there is a clear risk oflost economic development, job creation, and new tax
revenue. By maintaining a balanced set of rules for the wind industry, we can ensure that North
Dakota is well-positioned to benefit from the continued growth ofwind power. We believe our
comments on the PSC's proposed decommissioning rule changes will help achieve this goal.
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POWER COOPERATIVE

Alauchstonc Encq; '̂' Cooperative 10>.

COMMENTS OF BASIN ELECTRIC POWER COOPERATIVE
PublicService Commission Public Utilities - Wind Decommissioning Rulemaking

Case No. PU-17-23

Basin Electric Power Cooperative (Basin Electric) Is a regional, consumer-owned, generation
and transmission cooperative formed In 1961 to supply supplemental power to a consortium of
rural electric distribution cooperatives. Basin Electrlc's core business Isgenerating and
delivering electricity to wholesale customers, primarily ourmember systems. As ofthe endof
2016, Basin Electric owns4,015megawatts (MW) and operates 5,003 MW ofelectric
generating capacity Including coal, wind, natural gas, and nuclear. Basin Electric supplies 141
rural electric member cooperative systemswith wholesale electric power who In turn serve
approximately 3 millionconsumers In a nine-state area.

Basin Electric respectfully submits the following comments to the Public Service Commission on
Case No. PU-17-23. Our comments are related to North Dakota Administrative Code chapter
69-09-09 regarding Wind Decommissioning Administrative Rules. Ourcomments are regarding
two sections within 69-09-09, section 04 and section 09.

The revision In 69-09-09-04 from eight months to 12months Is suggestedto allow forany
weather delays or concerns within a given timeframe and allow for circumstances that could
arise with delays due to severe snowfall, or abnormal rainfall occurrences.

Thesuggested revisions In 69-09-09-08 relateto the rating category where the occurrence of an
"A minus" rating would be allowable within the "A" category, as well as for situations where a
split rating occurs among more than one rating organization, thus allowing for the commission to
accept the higher of the organization's ratings.

Our specific draft requests are outlined below In red:

69-09-09-04. Decommissioning period.
Page 4:
Thefacility owner or operator shall begin decommissioning a commorclal wind onorgy
conversion facility or wind turbino within clght12 months after tho timo tho facility
abandonment or turbino roachos the end of its useful life, as dotormlnod In section 60 GO
OQ Decommissioning must be completed within eighteen twentv-four months after the
facility abandonment or turbino roachos the end of its useful life unless the commission
approves a plan speclfvlno the steps and schedules to return the facility to operation.

69-09-09-08. Financial assurance.
Pages 9 and 10 Section 4. b. (1)
(1 ^ A current rating In the "A"cateoorv or higher for Its most recent bond Issuance as

Issued by Moodv's Investors Service. Standard and Poor's Corporation, or an equivalent rating
by any other nationally recognized statistical rating organization, as defined and approved bv
the United States securities and exchange commission, that Is acceptable to the commission.
Ifan organization has different ratlnos among various rating organizations, the commission shall
accept the higher of the ratines.

Again, Basin Electric appreciates theopportunity tocomment and welcomes additional dialogue
and conversations with the commission regarding these and anyotheradministrative Issues.
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission

Public Utilities

Rulemaking

Public Service Commission

Public Utilities —Wind Decommissioning
Rulemaking

Case No. PU-I6-775

Case No. PU-17-23

TESTIMONY OF FRANK COSTANZA,
TRADEWIND ENERGY, INC.

February 27,2017

Good MorningCommissioners.

Myname is Frank Costanza. I represent Tradevvind Energy, Inc. ("Tradewind"). I am an Executive Vice

President and have been a member of the company's senior management team since joining Tradewind in

2005. Prior to joining Tradewind, I held seniorexecutive positions with Aquila Energy from 1987 thru

2001. Headquartered in Kansas City, Aquila operated regulated utilities in 8 states and several foreign

countries and was also involved in various aspects of the energy industry. While at Aquila, I managed its

independent power generation development subsidiary, which owned and operated over 4,500 megawatts

offossil fueled andrenewable hydro energy power generation facilities across theUnited States and abroad.

PU-17-23
Comments

Filed: 2/27/2017 Pages:g

Tradewind Energy, Inc.

Frank Costanza, Exec. VP
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Comments

Tradewrind Energy, Inc.

Frank Costanza, Exec. VP
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Iappreciate this opportunity to testify before you today regarding the Commission's plans to amend certain

rules relative to the development and decommissioning of wind energy generation facilities in North

Dakota.

Tradewind is headquartered in Lenexa, Kansas. It is one ofthe largest privately held independent wind and

solar project development companies in the United States. Founded in 2003, the company has grown from

Its three co-founders to more than 100 employees specializing in avariety ofareas, including meteorology,

geographic information systems, environmental permitting, real estate, and engineering. Tradewind has 3

GW ofcontracted and operating renewable energy projects, totaling more than $5 billion in project capital

investment, and is actively developing over 6 GW ofwind assets and 3 GW ofsolar assets across the

country. Tradewind is financially partnered with Enel Green Power North America ("EGPNA"), awholly

owned subsidiary of Enel S.pA, aglobal energy company headquartered in Rome, Italy. Globally, Enel

provides energy services to more than 61 million customers and operates installed generating capacity of

approximately 87 GWs. In coordination with EGPNA, Tradewind developed the 150 megawatt Lindahl

Wind Project in Williams County, North Dakota, which will provide electricity to Basin Electric Power

Cooperative pursuant to a long-term Power Purchase Agreement.

EGPNA and Tradewind fried written comments regarding the Commission's proposed rules on February

21,2017, which included our suggested revisions to the rule modifications currently being considered by

the Commission. We also supplied supporting comments to explain the rationale behind our suggested

modifications toexisting and proposed rules.
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Today, Iwould like to focus my comments on afew key issues addressed in our written comments, and

then answer any questions you may have regarding our proposed revisions.

N.D.A.C §69-06"08"0ir6)rn) - Siting Policy Criteria (Case No, PU-16-775^.

Iwill begin with proposed Section 69-06-08-01(6)(n). This section addresses the need for wind projects
to incorporate certain radar activated aviation detection lighting systems as apolicy criteria for wind energy
conversion facilities. This advancement in technology for wind projects is being considered in other states,

and IS one that we do not oppose in general. However, with any new technology, particularly one that

helps manage aviation safety, we believe it prudent to install tried and proven equipment.

At this time, we know ofonly two suppliers of this relatively new FAA-approved aviation detection and

lighting system. In addition, these systems are only now begiiming to be installed. Dependent upon the
size of aproject, the cost of installation can run into the millions of dollars. Because of this, we are

concerned with several aspects related to the installation and long-term operation ofthis equipment. These

concerns run to (a) supply chain capability to timely deliver equipment for construction, (b) ability to

support ongoing maintenance and replacement part needs, and (c) the overall cost when such few number

ofapproved vendors are currently available.

To address these concerns, we propose acouple ofrevisions to Section 69-06-08-01(6)(n).

First, we propose adding that the commitment is "to use commercially reasonable efforts" to install a

system, which aligns with the aviation detection and lighting system-language included in recent

Commission sitingorders.

3
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Second, we propose making the commitment "subject to the availability ofaFAA-approved system," to

account for the near term potential for limited supply ofapproved systems.

N.P.A.C. Ch. 69-09-09 - Decommissioning Rules (Case No. PU-17-23).

With respect to the proposed decommissioning rules, Iwill focus on three sections: Section 69-09-09-

03(3), Section 69-09-09-06 and Section69-09-09-08.

A. Section 69-09-09-03(3).

Under the Commission's proposed Section 69-09-09-03(3) language, a facility would be presumed to be

atthe end ofits useful life ifits annual capacity factor is less than ten percent.

We are concerned with the ten percent annual capacity factor threshold for acouple of reasons. Not only

is itan arbitrary threshold, but italso does not account for changing market conditions that can occur over

the 20 to 30 year life ofaproject, or catastrophic events, which may result in afacility falling below the

ten percent annual capacity factor threshold. For instance, the loss ofthe main step-up transformer at the

interconnection point with the transmission grid substation could result in afacility-wide outage lasting

more than ayear. Depending upon market conditions, these transformers typically require 10 to 14 months

to secure and install. This very scenario occurred on Tradewind/Eners Smoky Hills wind project in

Kansas.

Additionally, the Southwest Power Pool ("SPP") integrated market, in which the North Dakota utilities

participate, was only recently expanded. The SPP's system of economic dispatch affects a multi-state
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region, including North Dakota wind farms and their customers. SPP market dispatch protocols continue

to evolve and could affect the factors upon which wind project operations are decided. Simply, long-lived

assets like wind projects need flexibility to operate under today's and tomorrow's yet-to-be-established

operating rules.

We understand that the end ofuseful life presumption may be rebutted with a plan approved by the

Commission. However, that creates uncertainty, and possible delay, particularly since the members ofthe

Commission change over time.

For these reasons, we propose retaining the language in the current Section 69-09-09-03, which presumes

a facility is atthe end ofits useful life ifit"generates no electricity for acontinuing period oftwenty-four

months." This approach is consistent with similar provisions adopted by other states and provides the

flexibility thatisneeded for generating assets expected to operate for decades.

B. Sections 69-09-09-06 and 69-09-09-08.

Turning to Sections 69-09-09-06 and 69-09-09-08, we understand these sections would require wind

energy facility owners to do two things before they could begin construction ofa facility: First, an owner

would need to file and receive Commission approval ofa decommissioning plan; and, second, an owner

would need to provide financial assurance sufficient to cover the total approved cost ofdecommissioning.

That financial assurance would remain in place during construction and through the life ofthe facility.
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We have two key concerns:

First, we believe the need to receive Coniniission approval ofadeconunissioning plan and provide financial

assurance to the Commission before beginning construction would significantly delay projects.

We understand that the Commission is contemplating that a facility's decommissioning plan would be

submitted and processed at the same time as the certificate of site compatibility application. However,

decommissioning plans are based on final turbine selection, which is often determined just prior to the time

ofconstruction, and well after the certificate ofsite compatibility and other permits need to be obtained.

Additionally, since the Commission has not previously approved decommissioning plans, and the approval

process is not laid out in the proposed rules, there is uncertainty regarding the standard, the process, and

the timeline that will be applied.

Second, we believe requiring fiill financial assurance to be in place prior to construction, and maintained

throughout the life of the facility, places an unnecessary economic burden on owners, utilities, and

ultimately retail ratepayers. We have not identified any situations where utility scale facilities (those 50

MW or greater) have been permanently retired or abandoned, but not decommissioned. Additionally, while

we know there is aconcern that an operating facility may be abandoned due to bankruptcy, we researched

and have not been able to identify any situations where that has occurred for autility scale wind project in

the United States since the late 1990's, which coincides with the modem era of utility scale wind

development. One reason wind projects are not abandoned is due to the underlying financing structure

utilized to pay for the project's constmction cost. Historically wind projects are financed roughly 50 percent

by the project ownerand 50 percent by third-party financiers. Underlying this financing is one key contract,

6
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which is the Power Purchase Agreement ("PPA"). Operating wind projects typically enter long-term PPAs

which provide the stream of revenue that supports project operations and return of capital, so they are

valuable assets that other companies will acquire and continue to operate. In addition, the third-party

Project Finance methods employed to fund the construction of utility scale wind projects provide the

right for the project s third-party "financiers" to step in and take control of the project, in the event of

financial difficulty, in order to protect the very sizable investment they have extended to the project owners

to build these assets. In order to make wind project-delivered energy prices competitive in the market, the

project financing structure provides first for the return of third-party capital over a period of ten years.

After third-party capital is returned the financing structure allows for the project owners to earn areturn of

and on the capital they have invested. Consequently, the project owners are also highly incentivized to

operate and maintain their projects, since their capital is at risk and not returned until the later years (i.e.,

years 10 thru 20 and beyond) ofaproject's life. From our experience and research, the risk ofaproject

being abandoned once it is operating, or being retired but not decommissioned, is negligible as each ofthe

principal investors are induced to operate aproject while the PPA remains operative.

Given the minimal risk that an operating project will be abandoned before the end of its useful life, we

believe the Commission's current approach of requiring financial assurance after year 10 ofoperations is

more than sufficient to address the potential that the Commission may need to decommission aproject and

we suggest it not be changed. However, we understand the concern still exists, for the Commission, as

well as the public. Consequently, our goal was to propose adecommissioning plan and associated financial

assurance submittal process in conceptual form for further discussion that is acompromise; something that

acknowledges, but keeps inperspective, the decommissioning risk.
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Alternative Decommissioningand FinancialAssurance Process:

The Commission's proposed mles contemplate two decommissioning triggers: (1) abandonment (when

construction isstarted, but never completed); and (2) end ofuseful life.

Ourproposal is to require separate financial assurance foreach scenario.

With respect to abandonment, we propose that, upon construction ofafacility, an owner provide financial

assurance equal to ten percent ofthe estimated cost ofconstruction ofthe facility. The underlying support

for this level ofsecurity is outlined in our formal comments. With Commission approval, we also believe

that local bonding requirements should be considered part of the required financial assurance to avoid

duplicate obligations. Following completion ofconstmction, the construction period financial assurance

would be returned or released. Based on our calculations, providing financial assurance equal to ten percent

of the estimated cost of construction of the facility would provide more than enough security to fully

decommission the facility ifconstruction is not completed, and most importantly without the potential

delay associated with requiring aCommission-approved decommissioning plan prior to constmction.

With respect to end ofuseful life decommissioning, we propose that an owner provide financial assurance

in the following manner: twenty-five percent ofthe total decommissioning cost upon commencement of

operation; an additional twenty-five percent ofthe total decommissioning cost five years after the date of

commencement of commercial operation; and the remaining fifty percent ten years after the date of

commencement ofcommercial operation. The total amount ofthe financial assurance would be based on
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the owner sdecommissioning cost estimate and detailed plan of financial assurance, and approved by the

Commission prior to the commencement ofthe wind project's operation.

We believe our proposal appropriately balances the risk that the Commission may need to complete

decommissioning of a wind energy conversion facility against the cost that the financial assurance

requirement imposes on wind companies, utilities, and the utility ratepayers/consumers.

III. Conclusion.

Thank you for the opportunity to provide testimony, and Iam happy to answer any questions.



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission Case No. PU-16-775
Public Utilities

Rulemaking

COMMENTS OFDRAKE LIGHTING, INC

The North Dakota Public Service Commission ("Commission") has proposed
changes to N.D.A.C. §69-06-08-01 C6)(n): Policy Criteria - Lighting Systems. Drake
Lighting, Inc. ("Drake") the US distributor for Technostrobe, Inc. ("Technostrobe")
respectfully provide comments regarding theproposed wording inreference to
"aircraftdetection lighting systems".

Oneofthe first solutions accepted by the FAA was to decrease the vertical beam of
thelight. This reduced the amount oflight going totheground lowering the
amountoflightimpactonthe community. GPS synchronization wasanother
solutionand made all ofthe lighting flash at the same time. Thelast ofthese was to
lower the flash rate from 40flashes a minute to SOfpm.

Light mitigating solutions thatareoutside thestandard lighting equipment areinits
infant stages. The ADLS - Aircraft Detection Lighting System ("ADLS") was
approved asa light mitigating solution inthe12/04/15update to the FAA 70/7460-
IL. This solution is by no means the last solution to come.

The wording used inthis new rule appears toDrake asbeing torestrictive inlight of
new product develops. Itisourrequest theCommission review thewording to
allow otherlight mitigating solutions to beproposed as theybecome available.

Drake would proposethe following wording be considered.

n.Acommitment to install light mitigating technologies for wind energy
conversion facilities subjectto Federal Aviation Administration approval.

This simple change will open thedoor tonew solutions. The wording will also
provide anincentive for developers tosearch outnew solutions and bring them to
the state.

Insupportofthis request1would pointouta few details regarding some ofthe
above light mitigating solutions discussed.

24 PU-16-775 Filed 03/07/2017 Pages: 2
Comments regarding proposedrulechange
Drake Lighting
DavidShepeard



Vertical Beam

• Older lighting equipment hada largervertical beam witha negative beam of
up to 10-degrees.

• The nextgeneration oflighting equipment reduced thisto 5-degree negative
beam.

• The current lighting equipment todayoffers a zerodegree negative beam
reducingthe light reachingthe ground significantly.

ADLS

• Theseare approved by the FAA site-by-siteand can be denied for some of
these reasons.

o Being near an airport,
o In the path of low flight routes,
o Onor near military training facilities,
o In the path of frequently used flightroutes.

• In some cases it would be required to have lightingon a portion of the farm
at all times.

• Thedefaultfor the lightingequipment is "on" at 100%intensity.
• This system does not mean the lights are offall the time but offwhen none of

the criteria is met for being"on". Ifany ofthe beloware met the system will
turn on at 100% intensity till cleared.

o When the communication between radar units is interrupted,
o If individual lights cannot report back to the control unit they must be

on at 100% intensity,
o Ifthe system detects an object at least 1 sq. m in size,
o Ifthe system looses communication with any item within the system,
o Ifequipped with audible controls,a pilot outside of the 3NM range can

energize the lights.

LIDSTM

• Current lighting intensities are designed based on the worst-case scenario of
1-mile visibility. In most localities, this onlyoccurs 15% ofthe year. Light
systems only need to be at 100% intensity around 60 days a year. The rest
ofthe time, a light in dimmed mode is more than sufficientfor the safety of
the pilots.

• This system is not approved in the US today but is in the trial phase and
could be approved for use on specificfarms as early as August 2017.

• Thissystem willbe approved by the FAA site-by-site. It is not yet known
what reason couldlimit this system frombeingused. Weare hopefulsince
the lighting system is on all the time it will have less restrictions on its use.

• The intensity of the lightingequipment willoperate based on the visibility
around the wind farm.

o 10km plus, the lights will operate at 10% intensity (or 200cd}
o 5km plus, the lights will operate at 30% intensity (or 600cd)
o Less than 5 km ofvisibility,the lights will operate at 100% intensity

(or 2,000cd)



Capllal Pov/er Corporallon
155 Federal Street, Suite 1200
Boston. MA 02110
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March 7,2017

VIA EMAIL AND FEDERAL EXPRESS

Mr. Darrell Nitschke

Executive Director

North Dakota Public Service Commission

600 E. Boulevard,Dept. 408
Bismarck, ND 58505-0480

Re: Public Service Commission

Public Utilities

Rulemaking
CaseNo.PU-16-775

and

Public Service Commission

Public Utilities - Wind Decommissioning
Rulemaking

Case No. PU-17-023

Dear Mr. Nitschke,"

CapitalPower Corporationrespectfully submitstlieenclosedcomments for filingin the above
referenced rulemakingcases. Ifyouhave any questions, pleasecontactthe undersigned.

Sincerely,

Colleen Smith

CapitalPower Corporation

i BEST 50
' CORPORATECITIZENS
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission Case No. PU-16-775
Public Utilities

Rulemaking

Public Service Commission Case No. PU-17-023
Public Utilities —Wind Decommissioning
Rulemaking

COMMENTS OF CAPITAL POWER CORPORATION

Capital Power Coiporation ("Capital Power") is an independent power producer that currently
owns more than 3,200 megawatts ofpower generation across North America, hi the U.S., Capital
Power owns a solar and wind facility, two mixed biomass-fiieled plants, and a development
portfolio ofsolar and wind projects, including two wind development sites inNorth Dakota.

Capital Powerappreciates theopportunity toprovide formal comments to theNorth Dakota Public
Service Commission ("Commission") regarding its proposal to modify the state's
decommissioning requirements for wind energy facilities. Decommissioning rules area critical
component of the wind development process and we encourage the.Commission to continue its
efforts in developing reasonable regulations that properly weigh the public interest while
maintaining a fair and competitive environment for the state's growing wind industry.

Capital Power writes insupport ofcomments submitted byWind on the Wires, while respectfully
offering the following comments on the Commission's proposed changes to thestate's financial
assurance requirements.

69-09-09-08: Financial Assurance

The Commission's proposed rule requires companies to provide full financial assurance prior to
constmction of a wind energy facility. Capital Power is opposed to this requirement as it will
impose an unnecessary economic burden on wind companies that will hinder future wind
development in the state. The proposed requirement also runs counter to the industry norm, as
moststates,counties andmunicipalities typically donotrequire postingof financial assurance until
10 to 15 years after the facility has begun operation. Further, as indicatedin comments submitted
by Wind on the Wires, the Commission's underlying concems addressed by this proposal are
perhaps unfounded asthere isno instance ofawind facility being prematurely abandoned. Capital
Power therefore urges theConunission to maintain the current requirements, or at thevery least.



adopt a more reasonable, phased-in approach to posting financial assurance as put forth in
comments submitted by Wind on the Wires.

The Commission's proposed rule conditions the ability to post a coiporate guarantee on acredit
rating of"A" or higher. Capital Power is opposed to this arbitrary requirement as itis too limiting
and will likely impose unwarranted additional costs on many companies developing wind energy
facilities within the state. The requirement may even deter some companies from making such
investments in local communities.

Capital Power urges the Commission to condition the ability to provide acoiporate guarantee on
a credit rating of orhigher, which is still investment grade. This is consistent with the
requirements for posting security in most electric power markets, including MISO where
investment grade parties (those rated at least BBB-) are able to post credit through parent
guarantees or other less onerous mechanisms than posting cash or a bond. Financial markets
generally apply the same approach as these ratings offer a mechanism for distinguishing between
corporate creditworthiness. This distinction between investment grade companies and others
should suffice for North Dakota as well.



To: Public Service Commission

Date: March?, 2017

Regarding: PSO Case No. PU-16-775 and PSC Case No. PU-17-23

Iwas unable toattend the hearing on February 27,2017 for the proposed rule changes
related to wind farms. Here are my written comments relating tothese changes.

Iam In supportof the proposed changes to Section 69-06-08-01 and Section 69-09-02-
35 requiring new aircraft detection and lighting systems subject to FAA approval. It Is
my understanding thatthis will limit the amount oftime thatflashing lights are visible on
a wind tower toonly when an aircraft Is approaching. Ithink this will greatly Improve our
night time skiesbylimiting the amount offlashing lights thatare visible.

Iam also In support ofthe proposed changes toChapter 69-09-09 which strengthen the
decommissioning requirements and requires decommissioning plans with financial
assurances. Ifeel these changesare critical to Insuring thatourpristine North Dakota
landscapes do not become cluttered up with obsolete structures. Ialso think It Is very
Important to require theowner ofthewind towers tobe financially responsible for
decommissioning the structures when they are no longer In operation.

Iwould also like to offer some additional changes to Section 69-06-08-01 subsection
2(a)(5) relating to setbacksfrom the property line ofa nonpartlclpating landowner. Ifeel
that the current requirement ofone and one-tenth times the height ofthe turbine Isnot
far enough. When you consider that these turbines can be upto 700feet, a set backof
770 feet or less Is not sufficient, considering these structures are more than twice the
heightof the North DakotaState Capitol Building. I live 30 miles south of Bismarck and
the State Capitol Is visible from myfarm..

Thank you for the opportunity to provide Input. If you have questions, pleasefeel free to
contact me.

Durant Schlermelster
6125 Highway 1804
Hazelton, ND 58544
701-220-0283
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March 8,2017

ND Public Service Commission
600EastBoulevard, Dept. 408
Bismarck, ND 58505-0480

Re: Wind Facility Decommissioning Rule Changes

Commissioners and Staff:

My name is Jim Melchior. I recently retired from the coal mining industry after 42 years
spending most ofmy career managing surface and coal properties. I now have more time to
spend working on my ranch and my brother's ranch raising cattle near Almont. I'm very
familiar with the responsibilities ofthe Commission with regard to regulating the energy
industry. Thank you for the opportunity to comment on the proposed changes to the rules
pertaining to wind facility decommissioning.

I have reviewed the proposed changes that I believe will help improve final reclamation ofwind
facilities. However, I think they fall short ina few areas. I'd like to recommend modification of
a few ofthe proposed changes as follows:

69-09-09-05 No. 2and 3- The removal ofcables, foundations, buildings, and ancillary
equipment should be to adepth greater than two, three and four feet in order to help insure that
they will not cause future harm to the surface and to those utilizing the surface after the wind
industry is gone. I recommend adepth ofat least eight feet which should eliminate heaving due
to ground freezing and be below any fencing and structures that future owners may desire to put
on the land. I realize that itmay be difficult tomake such a requirement retroactive, but I believe
it is inthebest interest ofthe Commission toprotect future owners and users oftheland from
this buried waste. Iwould further suggest that the Commission require the facility owner to file
ofrecord against the land an Affidavit with amap showing the surveyed location and depth ofall
remaining waste buried on the land after decommissioning. This will help insure that future
owners and users are made aware ofthe buried waste.

69-09-09-05 No. 4- The owner should be required to replace both topsoil and subsoil
with similar topsoil and subsoil that existed prior to disturbance similar to those placed on the
coal industry.

I have acouple general recommendations when the Commission considers siting future wind
facilities as follows:

1. Towers should be setback from all section line rights-ofway and property lines at
least 1.5 times the length ofthe tower with the blade fully extended. This would help protect the
public and adjoining property owners from harm and damages in the event a tower would fall.
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ND Public Service Commission
March 8,2017
Page 2

... . • blinking lights must be replaced with something less intrusive to thoseliving in the area. My ranch is about twelve miles from the towers and all Isee looking north
urmg the night is red blinking lights. Pm concerned that ail these towers will continue to push

property values down on lands located within viewing distance ofthe towers both during the day
and This isn't so bad to me, but at night, when rather than looking at the big open sky and
stars, the focus is on the blinking red lights. Icannot imagine what it would be like living near
the towers. ^

3. Icommend the Commission for conducting wind facility siting hearings near the
proposed sites. I encourage the Commission to give serious consideration to the concerns raised
by those actually living in the area ofthe propose site. Those are the people that have to live
with the decisions you make.

Thank you again for the opportunity to comment on the proposed rule changes. I look forward to
reviewinganyadditional changes.

Respectfullysubmitted,

Jim Melchior



COMMENTS OF THE MILLS FAMILY

STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

69-06-08-01, 69-09-02-35 Criteria Changes

We would like to comment on the plan to use radars as a way to control the lights on the wind
turbines. Our family and other supporters are not against the idea of utilizing radar on new
projects. We however areagainst the idea of retrofitting the older wind turbines with the radar
system unless they have some type of tax credit or state assistance to help pay for it. An
alternative plan to radar would be to use LIDS: Lighting intensity Dimming Solution created by
Technostrobe. The reasons for using this system instead ofradar are as follows:

• LIDS controls the brightness of lights as to where radar does nothing for the
brightness of the lights.

• If visibility is low-the lights get brighter

• If visibility is good the lights getdimmer which reduces theintensity ofthelight by
90%.

• LIDS is not a detriment as lights on towers only need to be seen 2 miles away for
aviation/pilots/plane traffic.

• Currently lights have 2,000cd - which are needed to penetrate 2 miles in the
worst possible visibility.

• For an estimated $2 Million per windfarm LIDS could be installedon the wind
turbines.

Once this system comes out it should beused for all upcoming projects. This should bethe
preferred system over the radar. This isa benefit in areas that have high amounts of air traffic
which are not going to notice any benefit from the radar system since the lights will not be turned
off often. As with the idea of retrofitting ofthe radars the scime idea goes for using LIDS to
convert the older wind turbines which should be done with assistance so as to notcause the
shutdown of existing wind farms. LIDS have not been approved by the FAA but will bein the
review process soon. For more information about the technology please go to their website
http://technostrobe.com/contact.

Moving onto the reclamation proposals we do not agree with the suggested changes for
69-09-09-05(2) the original provisions arefair and realistic. The idea of complete removal of
underground cables no matter the depth should then be expected of power companies, cable
companies, gas companies and even telephone companies. Wade Mills with his 17 years of
road construction experience has stated that his employer on most projects there are
abandoned lines that are on the blueprints and known to be there. When they are doing astreet
jobs, the only wires that are removed are those that are dug up under the street, wires on private
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property are never removed. By requiring wind farms (or any other utilities) to remove these
wires, this would do more harm to the native grasslands than if you were to just leave them in
the ground. This would penalize just the wind energy providers and be yet another veiled attempt
to stop the development ofthis power source.

The rule change proposed for reclamation bond being 100% funding is another bicised proposed
as it is not expected for power, gas, or water companies. Not even cable or phone companies
are held to this expectation. If anything the funding should be on an incremental system based
upon the completion of the project, soif only 25% is completed then the funding should match
the completion in this case 25%.

Another point on the proposed changes is the investment grade bond to be class Afor wind
farms. The federal government considers AAA to BBS- investment grade. Therefore, we feel
ND should follow federal guidelines for investments. PSC member Randy Christmann stated
during a PSC meeting on February 27,2017, we require Arating on our coal fired and natural
gas power plants. However, they are not building multiple projects in the US, if they were they
would not be able to achieve an Arating. We would like to see the rating for wind power bond
ratingto follow federal governmentstandards.

The fears of a company starting projects and then filing bankruptcy to get tax credits are
unfounded according to the testimony by Frank Costanza at the February 27,2017 meeting.
These attempts of rule changes are just blatant attempt to stop future wind development. With
the budgetary problems the townships and the state are having this would be foolish to prevent
another source ofrevenue for ourlocal governments.

We would like to comment on the troubling statements that were allowed to be brought up during
testimony concerning a proposed wind farm west of Moffit, ND that had no place in the last
meeting. In regards to the statement about Whooping Cranes nesting with eggs In the area, is a
complete false statement. There is a 2-year Independant bird study that will be completed at the
end of March 2017 that currently shows no Whooping Cranes in the proposed area. Why this
was thrown into theconversation is ridiculous, according to ND Game and Fish website
https://qf.nd.qov/wildlife/id/qrassland-birds/whooDina-cranef it states about Whooping Cranes,
"Listed as threatened in 1967 and endangered in 1970. Whooping Cranes formerly nested in '
North Dakota, but no nests have been recorded for more than 100 years. North Dakota provides
important stopover habitat as the few birds left in the wild migrate through during both spring and
fall." Secondly on a related topic that was brought up during the meeting about the incidental
losses of birds to wind turbines. They estimated deaths caused by a turbines in North America
are about 134,000 to230,000 deaths whereas power lines cause an estimated 130million
deaths yet we do not hear the opponents of the wind turbines also clamoring for the end of
power lines.

We hope that atthe remaining meetings the PSC can maintain the topics that are to be

^America Wind Wildlife Institute, "A Comprehensive Analysis ofSmall-passerlneFatalltles from Collision with Wind
Turbinesat WindEnergy Faclllh'es."

http://lournals.p|os.oig/Dlosone/article?ld=10.1371/iournal.Done.0107491



discussed instead of aiiowing these off topic statements to detract from the process at hand.
The Mis family respectfully submits these enclose comments for filing in the above referenced

Sincerely,

THE MILLS FAMILY

Daymen & Lois Mills

21350 Moffrt Road21350 Moffrt Road ^//
Menoken, NO 58558 ^fyuW 2 /c?/j
701-673-3374

DaymenJr&LoriMills JL V?/y7
ionciA/>H^4 I . • • /1306 Westwood Street

Bismarck, ND 58504

701-226-2746

701-226-9206

Wade & KerrI Mills

24575 Moffit Road

Moffit, ND 58560

701-22(M537 ^-^-17

701-220-2711 2, - ^ -n



-Info-Public Service Commission

Tricia Fossum <trlcia.fossum@bektel.com>
5®"*' Wednesday, March 08,2017 3:21 PM

-Info-Public Service Commission
Subject: Case Numbers PU-16-77S and PU-17-23

CAUTION. This email originated from an outside source. Do not click links or open attachments unless you
know they are safe. *****

Commissioners:

Thank you for your work on wind energy lighting systems and decommissioning.

My husband and Ilive on afarm/ranch in rural southeast Burleigh County. We are personally affected by aproposed
industrial wind farm in our township. Improving lighting systems to reduce light pollution would benefit the entire state.
We promote reduction of light pollution as much as possible due to personal intrusiveness on non-participants. Losing the
ability to star gaze is also aconcern. We are in the flight path to/from Bismarck so any improvements in lighting systems
is warranted for our areaand would benefit residents of our state.

Decommissioning plans and bonding are important to us as well. Our neighbors have signed 70 year leases for wind
energy and itconcerns us ofwhat will happen to that land when they are gone and the wind turbine is defunct, ifthis
project goes forward. We want to preserve the agricultural and wildlife rich lands for future generations. We are
concerned about our personal land values with awind farm in our township and want to be sure adecommissioning plan
and financial backing are sound.

We fully support Case Numbers PU-16-775 and PU-17-23.

Sincerely,

Tricia Fossum

701-361-9556
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March 8,2017

Regarding PSC Case No. PU-16-775 and PU-17-23

Dear ND PublicServiceConiniissioners,

We live inSoutheast Burleigh County about 30 miles from Bismarck and live inthe footprint of
a proposed wind facility. We are very concemed the beautiful landscape ofNorth Dakota is
being overrun with wind facilities due to the excessively large federal subsidies wind energy
developers are receiving.

We would like to ask your support for the proposed rule changes requiring the aircraft detection
lighting systems for wind facilities and the requirement for adecommissioning plan with
financial assurance prior toconstruction ofa wind facility.

From our home, we can see the flashing lights atnight oftwo wind facilities approximately 50
miles away. These flashing lights are a source oflight pollution and visible for miles. Imagine
how disturbing these constant flashing lights are when nonparticipating land owners ofa wind
facility are forced to live near them.

Although the new proposed rules require wind facilities to remove foundation, building and
ancillary equipment to four feet, we believe all concrete should be removed and the land
reclaimed as before the wind facility existed. Ifa land owner wants todevelop a site for a
building or a well, they would be unable to do so due to massive amounts of concrete. It is also
unrealistic toconsider thesalvage value when decommissioning a wind facility. Due to the
enormous size of a wind turbine, it would beextremely costly and require a great deal of labor to
disassemble a wind turbine. Bonding should not only berequired for decommissioning, but also
toensure financial means areavailable tomake future improvements toexisting wind farms as
technology improves.

Please consider what is at stake when considering these proposed rule changes. Consider what
effect this great influx of wind turbines is having upon ourstate, its residents, andthewildlife.
When federal subsidies are no longer guaranteed, wind energy isno longer profitable, orexisting
wind energy technology is obsolete our state will beleft with a multitude ofnon-functioning
wind turbines littering thelandscape if these wind companies are notrequired tobond.

Thank you foryourtimeandattention. It is greatly appreciated.

Sincerely,

David and Vicki Carpenter

11200249 St. SB

Moffit ND 58560 PU-17-23 Filed 03/08/2017 Pages: 1
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-Info-Public Service Commission

From:

Sent:

To:

Subject:

MarkNaaden <lztn@bektel.com>
Wednesday, March 08,2017 9:05 PM
-Info-Public Service Commission
PU-16-775 and PU-17-23

CAUTION: This email originated from an outside source. Do not click links or open attachments unless you know they"
are safe.

Good afternoon,

NDPSC

of"'® proposed rule changes which require new wind feciiities to use the newircraft detection lighting systems and have adecommissioning plan and financial assurance for
decommissioning prior to construction of the wind facility.

Ineed power at aflip ofaswitch. Which coal fired electric plants provide.

Mark Naaden
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March 9,2017
Fredrifcson

m

VIA E-MAIL AND FEDERAL EXPRFSfi

Mr. Darrell Nitschke

ExecutiveSecretary
North Dakota Public Service Commission
600E. Boulevard, Dept. 408
Bismarck, ND 58505-0480

RE: Public Service Commission
Public Utilities

Rulemaking
Case No. PU-16-775
and

Public Service Commission
Public Utilities —Wind Decommissioning
Rulemaking
Case No. PU-17-23

Dear Mr. Nitschke:

Enel Green Power North America, Inc. and Tradewind Energy, Inc. respectfully provide the
enclosed supplemental comments regarding the rules proposed in the above-referenced rulemaking
cases. Electronic copies ofthis letter and the enclosed comments were filed today via e-mail.

Ifyouhaveanyquestions, please letmeknow.

.. Sincerely,

MMS/ms/60932335

Enclosures
MOLLIEM. SMITH

cc: John Schuh (viae-mail - w/end.)
Jeity Lein(viae-mail - w/end.)
Rob Stupar (viae-mail - w/ encl.)
Frank Costanza (viae-mail - w/ encl.)

Attorneys & Advisors
main 612.492.7000

fax 612.492.7077

fredlaw.com

Fredrik

200 Soul

Mfnneap
55402-14

PU-17-23 Filed 03/09/2017 Pages: 8
Supplementalcommentson proposed rules
Enel Green Power North America, Inc. &Tradewind Energy, Inc.
Mollie Smith, Fredrikson &Byron P.A.

MEMBER OF THE WORLD SERVICES GROUP
A Worldwide Network of Professional Service Providers
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Minneapolis Supplemental comments on proposed rules

Enel Green Power North America, Inc. &Tradewind Energy, Inc.
Mollie Smith, Fredrikson &Byron P.A.



STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission CaseNo. PU-16-775
Public Utilities

Rulemaking

Public Service Commission Case No Pn-17-2'^
Public Utilities - Wind Decommissioning
Rulemaking

SUPPLEMENTAL COMMENTS OF ENEL GREEN POWER NORTH AMERICA, INC.
AND TRADEWIND ENERGY, INC.

The North Dakota Public Service Commission ("Commission") has proposed changes to
N.D.A.C. §69-06-08-01 and N.D.A.C. Ch. 69-09-09. On February 21, 2017, Enel Green Power
North America, Inc. ('*EGPNA") and Tradewind Energy, Inc. (*Tradewind") filed proposed
revisions and supporting comments regarding the proposed rule changes. Also, at the
rulemaking public hearing on February 27, 2017, Mr. Frank Costanza with Tradewind presented
testimony regarding the proposed rule changes. EGPNA and Tradewind respectfully provide
these supplemental comments to address matters discussed atthe public hearing.

EGPNA is asubsidiary ofthe Enel Group ('̂ nel"). Enel is aglobal power business with
more than 61 million customers and a net installed capacity of87.4 gigawatts ("GW"). In the
United States, EGPNA is a leading owner and operator ofrenewable energy plants, with over
100 projects operating and under development in 23 states. EGPNA's current operating capacity
exceeds 2.8 GW. These facilities span the breadth of renewable energy generation, from
renewable hydropower, to wind, geothermal, and solar energy. EGPNA is constructing and will
operate the 150 megawatt ("MW") Lindahl Wind Project in Williams County, North Dakota,
which will provide electricity to Basin Electric Power Cooperative pursuant to aPower Purchase
Agreement.

Tradewind, based in Lenexa, Kansas, is one of the largest independent wind and solar
project development companies in the United States. Founded in 2003, the company has grown
from its three co-founders to more than 100 employees specializing in a variety of areas,
including meteorology, geographic information systems, environmental permitting, real estate,
and engineering. Tradewind has 3 GW ofcontracted and operating projects, totaling more than
$5 billion in project capital investment, and is actively developing over 6GW ofwind assets and
3GW ofsolar assets across the country. Tradewind is financially partnered with EGPNA and, in
coordination with EGPNA, developed the Lindahl Wind Project.



Comments Regarding Proposed N.D.A.C. §69-0(»-08-ftt (Case No. PrJ-1K-77.^1

With respect to proposed N.D.A.C. § 69-06-08-01(6)(n), we reiterate our concerns
regarding the limited supply of Federal Aviation Administration ('FAA") approved aircraft
detection and lighting systems ("ADLS"). As Mr. David Shepherd of Drake Lighting stated in
his testimony during the public rulemaking hearing, ADLS has had FAA-approval for just over a
year and the FAA is only approving instaUation of the system on a case-by-case basis. As a
result. It may be difficult to secure an FAA-approved system - including qualified personnel to
install, mamtain, and monitor the system - or it may be financially untenable to do so. To

Mn AV we encourage the Commission to incoiporate the proposed revisions toN.D.A.C. §69-06-08-01(6)(n) we previously provided. In addition, we support the request by
Mr Shepherd to modify N.D.A.C. §69-06-08-01(6)(n) to aUow consideration of other lighting
technologies, subject to our previously provided comments regarding ADLS.

As apoint ofclarification, during Mr. Jerry Lein's testimony, there was adiscussion that
proposed N.p.A.C. § 69-06-08-01(6)(n) is the same as what has been required by the
Commission in recent wind siting orders. However, as we noted in our prior comments, the
phrase to use commercially reasonable efforts" to instaU ADLS or similar technology had been
onir c- Commission wind siting orders (see Finding of Fact No. 46 in the June 22,2016 Fmdmgs of Fact, Conclusions of Law and Order (Case No. PU-16-123); Finding of Fact
No. 46 in the July 6, 2016 Findings of Fact, Conclusions of Law and Order (Case No PU-16-
42); Order Paragraph No. 13 in the December 7, 2016 Findings ofFact, Conclusions ofLaw and
(Jrder (Case No. PU-16-539)). Thus, including our proposed language would align the rule more
closely with prior Commission orders.

Comments Regarding Proposed N.D.A.C. Ch. 69-09-09 (Case No. PU-17-23L

We reiterate our previously filed proposed revisions and supporting comments regarding
the proposed changes to N.D.A.C. Ch. 69-9-09, and offer the following additional comments in
response to comments made during the public hearing.

A. Basing Financial Assurance on aWorst-Case Decommissioning Plan.

In our previously filed comments, and during the public hearing, we noted our concerns
with requiring financial assurance during •construction based on a decommissioning plan
approved concurrently with a siting application. Specifically, since key project details (turbine
model, number ofturbines, etc.) are t)^ically finalized just prior to construction, it would not be
possible to provide an accurate decommissioning cost estimate at the time the siting application
IS filed, which takes place well in advance of construction. In response to this concem.
Commissioner Christmann indicated that aworst-case scenario decommissioning plan could be
filed, as is done for sound and shadow flicker analyses in the siting context. However, as
discussed below, using aworst-case scenario decommissioning plan would create several issues.

The number of turbines and, in turn, the cost of decommissioning, can vary significantly
depending on the MW of the turbine model. Generally, the fewer turbines constructed, the lower
the facility sdecommissioning costs. Thus, the decommissioning costs of the facility actually
constructed could be significantly less than the worst-case decommissioning cost scenario.
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Since, under the current proposal, the decommissioning plan cost estimate would be the basis for
setting financial assurance pre-construction, the amount of financial assurance required by the
Commission may be significantly higher than the actual amount needed to fully decommission
the facility, which is inconsistent with the Commission's decommissioning rules (see N.D.C.C. §
69-09-09-08, requiring financial assurance "to cover the anticipated costs of
decommissioning.").

Further, once a facility is constructed, the owner will likely want to update its
decommssioning plan to reflect the decommissioning costs of the actual facility constructed
where it diffem firom the worst-case decommissioning scenario. Not only is such an update not
provided for in the rules as currently proposed, needing to prepare aplan pre-construction and
then update the plan for the actual facility constructed would be duplicative - both in cost for the
owner and administrative time for the Commission and Staff. Additionally, if the
decommissioning costs of the actual facility are less than the worst-case scenario, there is the
issue of the Commission needing to return or refund the amount of financial assurance that
exceeds the actual estimated decommissioning cost, and the owner needing to secure the revised
financial assurance to provide to the Commission.

Our proposal of two separate financial assurance requirements - financial assurance
during construction equal to ten percent of the cost of construction, and financial assurance
durmg operation based on the actually-constructed facility's decommissioning cost estimate —
avoids these issues. Additionally, our proposal ensures that more than sufficient funds are
available to decommission the facility during construction, particularly considering that the cost
to decommission a facility where construction starts and is never completed would be far less
than the cost to decommission a facility that is completed and operational. In fact, if
construction ofafacility is close to being completed, it is likely the facility would be acquired by
another entityand completed, rather thanabandoned.

B. The Role ofProject Finance inIncentivizing Wind Facility Operation.

During the public hearing, Mr. Frank Costanza briefly explained how independently-
owned wind projects are financed, and how that financing structure makes it very unlikely that a
project will be abandoned once operational. To provide further information, attached and
incorporated into these comments is a more detailed explanation ofthe financing structure for
independently-owned wind projects.

As explained in the attachment, the Commission's current practice ofrequiring financial
assurance at year ten, which is at least ten years less than the typical power purchase agreement
for a wind facility, ismore than sufficient assurance that funds will be available todecommission
a wind facility at the end of its useful life. That said, we acknowledge the concerns of the
Commission and the public regarding decommissioning. Thus, our incremental financial
assurance proposal starting at operation is intended to be a compromise that sufficiently and
reasonably addresses the risk that the Commission may need to complete decommissioning once
a wind energy conversion facility reaches the end of its useful life, without imposing
unnecessary costs on wind companies, utilities, and consumers.
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Renewable Energy Financing and Cost
Recovery Overview
Renewable energy development Is both capital Intensive and time consuming. Wind power generation
projects have timelines and Investment cost levels thatare very similar to that experienced by Investor
owned or public power utilities, when they develop new power generation facilities. Like utilities, wind
projects can take up to10years from startofdevelopment to theactual construction and operation ofthe
power plant. However, there are some significant differences between privately developed Independent
power wind project financing. Including subsequent cost recovery vs. that used by regulated Investor-owned
utilities (referred hereinafter as "regulated utilities").

Project Cost Recovery: Regulated Utilities vs. independent Wind Projects

Regulated utilities finance generation projects with capital raised In the public sector (e.g., debt and equity
offerings). Aregulated utility then recovers Its costs offinancing and operations from rates approved by the
state regulatory commission and charged to its retail and wholesale customers (I.e., ratepayers), in thecase
ofboth regulated utilities and cooperatives, the vast majority. If notall, ofthe financing for a generation
facility Is raised via the public debtmarkets andno"equity capital" Is typically utilized or risked.

Conversely, Independently-owned wind projects areprivately financed using a technique called "project
finance." In this financing model, thedeveloper's (aka "project owner") private equity capital is solely placed
at risk during development. Once all development aspects arecompleted and various approvals are received
toallow construction, theproject owner will seek financing (not unlike any private Industrial venture) usually
In the form ofdebt and/or taxequity. This third-party capital Is raised from large Institutional players (e.g., JP
Morgan, Bank ofAmerica, etc.). Tax equity Is basically structured (terms andconditions like coverage,
reserve accounts, distributions, etc.), andpriced from a yield perspective In a manner similar to long-term
debt financing. Of course, there are some nuances In thestructuring between adebt vs. tax equity financing,
butthesedifferences aregenerally to accommodate Internal Revenue Service and accounting needs.
Therefore, In this discussion we will simply refer to this third-party capital as"Institutional financing."

Independent Wind Project Cash-flow Structure

Normally, the ratio ofcapital deployed (I.e., the ratio ofproject owner equity to Institutional capital) for wind
project financing Is about 50/50, and henceforth Is referred toasthe"debt/equity ratio." This debt/equity
ratio canvary depending upon the condition offinancial markets at any point intime, but rarely varies
substantially from 50/50. Typical Institutional financings fora wind project provide, among otherthings, for
the distribution of revenues received by the wind project. This so-called "cash flow waterfall" Is contractually
established by the Institutional financier to specify theorder In which funds received by the project can be
utilized. For example, a typical waterfall would Identify, In detail, theorder In which operating and
maintenance costs, debtservice, debt service reserves, etc., arepaid outfrom revenues. Without exception,
anduntil the Institutional financing Is repaid, the project's equity owner Is the last to bepaid from the
available cash.

In a typical wind project financing, thewaterfall provides thatthe Institutional financier (tax equity) Is
allocated all thetax benefits (I.e., depreciation and federal production tax credits) available to theproject, as



well as the majority of the free cash flow (cash available after all expenses, taxes, etc., are paid). Essentially,
very little ofthefree cash flow (only about 10 to 20 percent in most typical projects) is distributed tothe
project owner, but this does vary dependent upon the strength ofthe PPA revenue stream. This repayment
methodology will continue each year until the institutional financier attains its "target return."

Once theinstitutional financier attains thetarget return, which is intentionally structured to be attained in
about year 10 oftheproject operations and is timed to be coincident with the expiration ofthe federal tax
credits, then the "'Flip" occurs. This "Flip" is ata time when theinstitutional financier has earned its target
return. After the"Flip," thecash flow is essentially all distributed totheproject owner, in actuality, for most
wind projects, at the end of the lo"* year ofoperation, the project owner will have received cash flow roughly
equal to its initial equity investment in the wind project. From year 11 ofthe project*s operation and beyond,
the project owner starts toearn a"return on" its equity investment, which is a principal reason why the
project owner is highly incentivized to properly operate and maintain thewind project for thelife ofthe PPA,
if not longer.

Institutional Financer Requirements for Independent Wind Projects

These highly structured project financings (i.e., thedebt and/or tax equity provided by third-party
institutional financiers) have strict lending requirements thatmust bemet before theinstitutional player
invests itscapital. Third-party institutional investors will only commit theircapital to a wind project after
certain criteria are met, including butnot limited to: (a) the project is suitably structured via underlying
economically viable contractual arrangements for(1) interconnection to thegrid, (2) viable construction and
wind turbine supply, and (3) O&M services, etc.; (b) a viable "investment grade" long-term revenue source
(i.e., PPA) with a large investment-grade quality off-taker has been secured to supply revenues sufficient to
meetongoing costs over the project's life; (c) federal, state,andlocal permits have been secured; and(d)
perfected lease agreements have beenentered intowith ail landowners. To be clear, the mostcritical
contract in theproject financing approach is the long-term PPA. Without anoff-taker to purchase the energy,
a project simply would not have the adequaterevenue source required bythe capital markets to secure
financing prior to project operation. Consequently, a project without a PPA isunlikely to bebuilt.

Access to the capital markets to secure long-term project-financed institutional capital is necessary and an
important element without which the price ofenergy from a wind project would betooexpensive to attract
the utility purchaser tothis source ofenergy supply. Project financing is analogous in some respects toa
personsecuring a mortgage inorderto make a home purchase possible andaffordable for his/herbudget.
Like the homeowner who seeks a long-term mortgage to lower the monthly cost ofowning a home, the
independent power project accesses cheaper institutional capital to lower thedelivered price ofenergy from
the project in order tocompete in the marketplace ofother energy sources and/or providers ofwind energy.

Typically, the termofthe institutional financing isabout15years andsometimes as long as18years. The
term ofthe institutional financing is driven by the PPA pricing terms and tenor, and in thecase oftax equity,
by then current depreciation and federal production tax credit policy. In all cases, the institutional financing
term (e.g., 15year term) will notexceed the term ofthe PPA agreement (e.g., 20to 25 years). This factor is
what drives mostwind projects to seekat leasta 20year PPA term.

Before providing capital to a wind project, an institutional lenderwill perform an exhaustive review ofthe
wind project to ensure the financing criteria noted above have been met. The laststepbefore the
institutional capital istransferred to the project isthat the project must complete construction and meet
stringent start-uptestingrequirements. As a result, from initiation ofdevelopment through the endof
construction, the private wind deveioper is financing itsproject 100 percent with its own equity capital.



Once construction is complete, the private capita! from the institutional financier, along with the project
equity owner's capital, will be completely at risk throughout the life ofthe project. Consequently, the
oversight imposed by the institutional project financier prior tofunding is very comprehensive and stringent
tothe point that, ifadeveloper did not properly and thoroughly complete all development tasks tothe
institutional financier's satisfaction, the project will not receive funding. Thus, projects that are unlikely to be
able tomeet the stringent financing requirements are unlikely tobe built. The viability of awind project is
further enhanced by the fact that the institutional financier's due diligence related tothe technical, financial,
environmental, contractual, and economic aspects ofthewind project are performed by acadre ofthird-
party legal, engineering, and accounting experts. These experts, along with financier's personnel, completely
vet all material wind project details over aperiod ofmonths, as well as provide opinions relative tothe
viability ofa project's revenue and expense forecasts, including both major and minor scheduled
maintenance,for the life of the project.

ProjectRisks: Borne bythe IndependentProject Owner

To beclear, thewind project's only source ofrevenue is the PPA itsigns with an off-taker, and thatoff-taker
is only obligated to pay for energy when itreceives delivery ofelectric power from theproject. Unlike
regulated utilities orcooperatives, the privately owned wind project has no "members" or"ratepayers" to
rely upon for payments. If awind project is well conceived, itwill generate enough revenue from energy
sales totheoff-taker topay for operations (including all periodic maintenance prescribed by the equipment
manufacturers), meet debt service requirements, and earn a return on the equity Invested In the project by
the project owner.

Conceivably, a poorly devised wind project could fail and beabandoned. However, based upon research we
have performed, such instances are highly unlikely due totheextensive vetting associated with project
development and financing. Further, in the unlikely event a project were tofail, theproject equity owner will
be at risk to lose its investment, which typically runs into the hundreds ofmillions ofdollars. Consequently,
project owners arehighly incentivized to correct deficiencies and continue operations. Further, thecapital
requirements are so large byboththe project owner andthe institutional financier, andthe timeline for
repaying the institutional capital solong, the institutional investor is also granted contractual rights under the
financing documents to step in and take legal control ofa project that is either not performing, oris in default
ofthefinancing terms, in order to protect its investment. While it is highly uncommon in theindependent
power industry for such a default tooccur, when they have occurred, theinstitutional lender has theoption
to restructure thefinancing and bring a new equity owner in to replace theoriginal owner so thattheproject
can meet its obligations under the PPA and beyond.

Conclusion

In conclusion, the "pre-lending" due diligence examinations performed by the institutional financier and its
third-party experts provide a level of oversight that exceeds the type of oversight possible by most regulatory
bodies. Consequently, the project financing process hasgiven leaders inmoststates the comfort that
independent wind projects thatare constructed have met all regulatory requirements and have a high
likelihood of successfully operatingas intended.

For these reasons, we posit that theneed for decommissioning security in thevery early years ofproject
operation isunnecessary. The equity owner and the third-party institutional financiers have such asignificant
amount ofcapital at risk that walking away from a project would bea disastrous financial decision, and would



damage their prospects for future engagement with potential off-takers. It is in the project owner's best
interest to meet obligations to its financier and off-take customer. This independent project financing
process is avery critical difference between independently-owned wind projects and regulated utility or
cooperative assets that must be understood as the state considers appropriate policy changes. This
difference is likely why most other states in the Midwest region do not require decommissioning security to
be in place before construction is initiated, or even at the start of commercial operations
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RE: Public Service Commission
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Rulemaking
Case No. PU-17-23
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Dear Mr. Nitschke:

Red Butte Wind, LLC respectfully provides the enclosed comments regarding the rules
proposed in the above-referenced rulemaking case. Electronic copies ofthis letterand the enclosed
comments were filed today via e-mail.

Ifyou have any questions, please letme know.

Sincerely,

MMS/ms/60933373

Enclosures

cc: John Schuh (via e-mail - w/end.)
Jerry Lein (viae-mail - w/end.)
Scott Seier (via e-mail - w/end.)
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

PublicService Commission Case No. PU-17-23
Public Utilities —Wind Decommissioning
Rulemaking

COMMENTS OF RED BUTTE WIND, LLC

The North Dakota Public Service Commission ("Commission") has proposed changes to
N.D.A.C. Ch. 69-09-09. Red Butte Wind, LLC ("Red Butte") respectfully provides the
following comments regarding theproposed rules.

Red Butte, an affiliate ofTenaska, Inc. ('Tenaska"), is developing the Red Butte Wind
Project in Oliver County, North Dakota. Founded in 1987, Tenaska is a diversified energy
company headquartered in Omaha, Nebraska, and it is one of the largest privately owned
companies in North America. Tenaska has developed approximately 10,000 megawatts ("MW")
ofnatural gas fueled and renewable power generation projects. The company actively manages a
development and acquisition pipeline for renewable and thermal generation, with approximately
2,500 MW of projects currently in advanced, pre-financing development. Tenaska currently
manages operations for approximately 7,000 MW, consisting ofnine power generating facilities
in six states. Over its 30 year history, the company has managed operations for power generating
facilities totaling 16,500 MW.

A. Comments Regarding Proposed N.D.A.C. § 69-09-09"01.

In the Commission's proposed rules, financial assurance for decoinniissioriing would be
required prior to thecommencement of construction, but the term "construction" is not defmed.
We propose adding the following definition ofconstruction toN.D.A.C. §69-09-09-01:

"Construction" means anyclearing of land, excavation, or otheraction that would
affect the environment of the site of a facility, but does not include activities
incident to preliminary engineering or environmental studies.

This definition is based on the relevant portion of the definition of construction in N.D.C C §
49-22-03.

Comments Regarding Proposed N.D.A.C. § 69-09-09-03r3L

Proposed N.D.A.C. § 69-09-09-03(3) presumes a facility is at the end of its useful life if
its annual capacity factor is less than ten percent. We propose retaining the language in the
current N.D.A.C. § 69-09-09-03, which presumes a facility is at the end of its useful life if it
"generates no electricity for a continuing period of twenty-four months." Based on comments
made during the Commission's working sessions on the proposed rules, we understand that the



ten percent annual capacity factor is an arbitrary number. Moreover, utilizing a ten percent
annual capacity factor does not account for potential catastrophic or force majeure type events,
such as aproject substation failure, which may result in afacility being non-operational for more
than ayear. We understand that the presumption may be rebutted with aplan approved by the
Commission, but the need for approval creates uncertainty, particularly since the members of the
Commission are subject to change. For these reasons, we believe the current end ofuseful life
presumption should be retained. However, ifa minimum generation threshold is required, it
should include an express exception for not meeting the minimum threshold due to catastrophic
or force majeure typeevents.

Comments Regarding Proposed N.D.A.C. $$ 69-09-09-06 and 69-09-09-08.

With respect to N.D.A.C. §§ 69-09-09-06 and 69-09-09-08, we support the proposal of
Enel Green Power North America, Inc. ('EGPNA") and Tradewind Energy, Inc. CTradewind")
that two separate types of financial assurance be provided: (1) financial assurance during
construction that is based on a specified amount, and released orreturned when construction is
completed; and (2) incremental financial assurance starting at the commencement ofcommercial
operations that is based on aCommission-approved decommissioning cost estimate. Aseparate
method for deterrmning financial assurance for the construction phase, as proposed by EGPNA
and Tradewind, is important given the difficulty ofestimating the cost to decommission afacility
before it is built. This approach will simplify the process for the owner and the Commission to
determine areasonable amount offinancial assurance to provide during construction.

With respect to the financial assurance during construction, EGPNA and Tradewind have
proposed financial assurance based on a percentage ofa facility*s total estimated construction
cost. Another alternative would be for an owner to provide financial assurance during the
construction phase based on a fixed amount per wind turbine. We believe $60,000 per wind
turbine will be sufficient to restore asite ifconstruction is never completed. It will also act as a
reasonable hedge against firms doing minimal construction work to qualify a project under
Federal Production Tax Credit rules only to later abandon the project. Finally, a fixed amount
per wind turbine will simplify administration of the construction phase financial assurance
requirement for both the owner and the Commission.

With respect to the incremental financial assurance starting at the commencement of
commercial operations, EGPNA and Tradewind have proposed requiring financial assurance in
increments of twenty-five percent of the total decommissioning cost upon commencing
operations, an additional twenty-five percent five years later, and the remaining fifty percent on
the tenth anniversary ofcommencing operations. Another alternative would be for an owner to
provide ^ancial assurance equal to ten percent of the total decommissioning cost upon
commencing operations, and an additional ten percent each subsequent year until the financial
assurance equals the total estimated cost ofdecommissioning.•

Besides the financial assurance revisions noted above, we propose two additional
revisions to N.D.A.C. §69-09-09-08. First, while we understand that proposed N.D.A.C. §69-
09-09-08(3) would not be necessary if a specific incremental financial assurance schedule is
adopted, if it is included in the final rule, we request clarification that all forms of financial
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assurance referenced in N.D.A.C. § 69-09-09-08(2) may be provided on an incremental basis.
Therefore, we propose the following revised language:

The commission may allow the owner toprovide financial assurance in the forms
set forth in Section 69-09-09-08(2) through an incremental performance bond
schedule. To be given consideration, an incremental performance bond schedule
must include an initial performance bond increment due upon commencement of
construction.

This proposed language would more clearly align N.D.A.C. § 69-09-09-08(2) and N.D.A.C. §
69-09-09-08(3).

Second, in N.D.A.C. § 69-09-09-08(4)(b), we request that the phrase "at least" be
omitted, so the rule would read: 'The owner or parent guarantor has or is one ofthe following:.
. .. As drafted, the provision implies the Commission could impose more stringent owner or
parent guarantor requirements than are set forth in the proposed rule, and we would like more
certainty that compliance with the stated requirements issufficient.

3-



' UTILITIES CO.
ADivision ofMDUResoorces Group, inc.

400NorthFourthStreet
Bismarck, ND 58501
(701) 222-7900

March 9, 2017

Executive Secretary
North Dakota Public Service Commission
State Capitol Building
Bismarck, ND 58505-0480

Re: Case No. PU-16-775
Public Service Commission- Public
Utilities - Wind Decommissioning
Rulemaking

Montana-Dakota Utilities Co. (Montana-Dakota), a Division of MDU Resources Group,
Inc., herewith submits its comments regarding the North Dakota Public Service
Commission's (NpPSC) proposed changes to the Commission's administrative rules
pertaining to the siting ofenergy conversion and transmission facilities, Article 69-06 of
the North Dakota Administrative Code (NDAC).

Montana-Dakota supports the proposed addition to NDAC 69-06-08-01.6.n. with a
modification to be technology neutral, and include commercially reasonable means of
addressing lighting pollution. In addition Montana-Dakota supports that this criteria
applyon a prospective basis infuture sighting cases.

Please contact me at 701.222.7856 ortamie.aberle@mdu.com with any questions
regarding the comments provided above.

Sincerely,

Tamie A. Aberle
Directorof Regulatory Affairs

Attachments

cc; DarcyNeigum
Alan Welte

35 PU-16-775 Filed 03/09/2017 Pages: 1
Comments on proposed rules
Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc.
TamIe Aberle



UTILITIES CO.
ADMslon ofMDUResoufces Group, Inc.

400 North Fourth Street

Bismarck, NO58501
(701} 222-7900

March 9, 2017

Executive Secretary
North Dakota Public Service Commission
State Capitol Building
Bismarck, ND 58505-0480

Re: Case No. PU-17-23

Public Service Commission- Public
Utilities - Wind Facility Decommissioning
Rulemaking

Montana-Dakota Utilities Co. (Montana-Dakota), a Division ofMDU Resources Group,
Inc., herewith submits its comments regarding the North Dakota Public Service
Commission's (NDPSC) proposed changes tp the Commission's administrative rules
pertaining to wind turbine decommissioning in Chapter 69-09-09 of the North Dakota
Administrative Code (NDAC).

Montana-Dakota supports the wind decommissioning rules in general and offers the
following comments regarding several of the proposals:

69-09-09-01.6 - The Company requests clarification thatthe definition of"Existing
Facility" as originally proposed to be a facility forwhich a site compatability certificate
has been issued prior to July 1, 2017. It Is .important for the Company and its customers
that the conditions underwhich a certificate ofsite compatability was issued not be
modified prior to completion ofconstruction. Doing so could cause construction delays
and increased costs that may have been avoided ifknown at the time the site
compatability certificate vyas issued.. Thiswould also cause changes to be made to
each site compatabiliy certificate.

69-09-09-05.3 &69-09-05.5 - The Company appreciates the opportunity to rebutthe
presumption that a project is to be declared at the end of its useful life if its annual
capacity factor is less than ten percent given the many catastrophic events outside the
Corripany's control that could cause a.drop in the capacity factor to ten percent suchas
a tornado, earthquake, major equipmentfailure, or.majorfire. However, restoration of
the facility maybe delayed if Commission approval to restore is required.

35 PU-17-23 Filed 03/09/2017 Pages: 2
Comments on proposed rules
Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc.
Tamie Aberle
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69-09-09-05.4 - Consideration should be given to landowner preference andthe
specifics ofthe {ease agreement regardihg restoration and reclamation of the site tothe
approximate original topography that existed prior to construction ofthe facility as
proposed.

69-09-00-06.3 - Montana-Dakota utilizes in-house engineers to develop the
decomrnlssioning plan. Requiring the useofa North Dakota Professional Engineer
would result in additional costs to develop the initial plan as well as provide updates to
that plan. Asuggested alternative would be toallow experienced engineering
estirnates with the qualifications of the engineer outlined in the decommissioning filing.
TheCornmission could then decide to accept orreject the engineering estimate
provided by the Company.

Montana-Dakota appreciates theopportunity tooffer comments regarding the
Commission's proposed administrative rule changes.

Please contact meat 701.222.7856 ortamie.aberle@mdu.com with any questions
regarding the comments provided above.

Sincerely,

Tamie A. Aberle
Director of Regulatory Affairs

Attachments

cc: DarcyNeigum
Alan Welte



-Info-Public Service Commission

From: Alison Grotberg <agrotberg@gmall.com>
Sent: Thursday, March09,2017 3:21 PM
To: -Info-Public Service Commission
Subject: Wind Turbine Decommissioning

CAUTION: This emaii originated from anoutside source. Do notclick links oropen attachments unless you know they
are safe.

To the Members of the PSC:

I would like togoonrecord saying that I donotbelieve the depth of3 feet is adequate forthe removal of
underground cement under wind turbines. If one were totrytoerect a structure, three feet would likely be a
shallow depth torun into such a huge mass ofcement. Fencing would also beinhibited at this depth. Itseems 8
or nine feet would bea more satisfactory depth that would likely keep most endeavors free from the interference
of unknown underground cement masses.

Forexample, saysomeone bought some farmland and decided toputa dwelling with a basement on a
particularly picturesque spot. Theland was purchased; thedeal was done. Then, upon excavation they raninto
an unrealized massof cementso largethat it completely stalled out theirdream.

Companies need toberesponsible toclear up thedebris from anyprojects that they have completed sothe
current or future occupants canfreely pursue theirendeavors. Theland is being leased from farmers mostly.
The landshould be kept at an optimum stateof usefulness of its owners afterdecommissioning. The PSC needs
to be a protector of landowner rights and concerns or it ceases to be a service to North Dakota.

Sincerely,

Alison Grotberg
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-Info-Public Service Commission

From: Sue Haas Kieinsasser <suz-ponies@live.com>
Sent: Thursday, March 09,2017 3:37 PM

-Info-Publlc Service Commission
Subject: Fvvd: Commission Fedorchak and Commissioner Christmann, RE: proposed Burly Wind-

farm project.

CAUTION: This email originated from an outside source. Do not click links or open attachments unless you know they
are safe.

Sent from my iPhone

Begin forwarded message:

From: Sue Haas Kieinsasser <suz-Donies@Iive.com>
Date: March 1,2017 at 11:42:36 AM CST
To: "ndpsc@nd.gov" <ndpsc@nd.gov>
Subject: Commission Fedorchak and Commissioner Christmann, RE: proposed Burly
Wind-farm project.

Dear Members, March 1,2017

Iamwriting you in regards to the proposed wind farm In Burleigh county and In North
Dakota ,ln general ,1 ask youto strongly considerall sidesof this issue.

Iam a residentof Telfor township where the Burly wind farm being considered. Wehave
been privelaged to live hereforover 16years and purposely chose to raise ourchildren ona
farm. That peaceful life isat risk of being taken away.

Ihave several reasons to oppose these turbines being possibly placed in "our" back yard' but
the main one is for health reasons.

Ihave had epilepsy formany years. Studies have shown an increase in notonly seizures for
people living in close proximity to turbines butalso formigraine headaches. Having to live with
shadow flicker and the constant noise from aturbine would have severe affects on not only my
health but other residents. Flashing lights are also a huge trigger forseizures. Iknow ofat least
one other resident in our township that deals with seizures.

It istrulyunfortunate the problems this proposed project hascaused. Neighbors have now
become former friends asa result of afew people thinking they will become financially rich
overthis proposed wind farm when itwill cause another life altering ,serious health issues.

Another thing to consider is the impact onthe land and wildlife. We live in a flight zone for
migrating animals. Every spring and fall we havemany many flocks ofgeese, cranesand other
migratory birdsinour feilds. This would cause irreversable problems for them.

We also live in anarea that is rich with history andrecreation. People going to the river or
even to Huff hills to relax would be appalled to see turbines along such a beautiful, scenic area
of the river.

Ifeel, personally,this is not good for North Dakota, asa whole for our economy ,butalso
for the residents peace of mind.

37 PU-17-23 Filed03/09/2017 Pages: 2
Comments on proposed rules
Sue Haas Kieinsasser



****Thank you for your time,
****Sue Kletnsasser



Supplemental Commentsof Wind on the Wires to North Dakota Public Service
Commission on Proposed Rulemaking on Decommissioning ofWind Facilities (PU-17-23)

Thank you for the opportunity to provide supplemental comments to the North Dakota Public
Service Commission (PSC) regarding its proposal to modify Chapter 69-06-08-01, the energy
conversion facility siting criteria, and Chapter 69-09-09, the state's decommissioning standards
for wind energy facilities. As you are aware. Wind on the Wires is a regional organization
focused on the policy, regulatory, and technical issues affecting the clean energy industry in the
Midwest. Our members include private developers oflarge-scale wind and solar projects, turbine
manufacturers, construction companies, and other businesses that supply goods and services to
this industry.

During the PSC spublic hearing on February 27, several questions were raised concerning wind
facility decommissioning laws and processes in other states. Our comments seek to inform the
PSC about the practices utilized in several key neighboring states. We underscore the importance
of North Dakota maintaining rules and regulations that are comparable and competitive with
neighboring states, which we outlined in our initial comments in this docket.

South Dakota

State law requires the applicant for a wind energy site permit in South Dakota to file aplan
regarding the action to be taken upon the decommissioning and removal ofthe wind energy
facility. As part of this plan, the SD Public Utilities Commission (PUC) may require a bond,
guarantee, insurance, or other requirement to provide funding for the decommissioning and
removal of a wind energy facility. The PUC shall consider various factors, including the
financial condition ofthe applicant when determining whether and what amount offunding is
required. (See SD Rules Chapter 20:10:22:33.01.) In determining an estimated cost for
decommissioning, an applicant may include the salvage value of the turbine. This applies to
projects above lOOMW that are within thejurisdiction oftheSD PUC.

For projects below lOOMW, which are permitted locally, the decommissioning requirements can
vary by local jurisdiction. However, the SD PUC has provided a model ordinance for
consideration, which includes suggestions for decommissioning. The model ordinance
recommends local jurisdictions require an applicant to provide a decommissioning plan that
ensures the costs to decommission the wind facility are borne by the applicant, among other
things. On the key issue oftiming, the SD model ordinance recommends that the wind facility
owner file a decommissioning plan prior to the commencement of operation ofthe facility,
including the estimated decommissioning cost per turbine and information on how the facility
owner will ensure resources are available to pay for decommissioning. On financial assurances,
the model ordinance recommends that after the tenth year of operation, the local jurisdiction
may require aperformance bond, surety bond, letter ofcredit, corporate guarantee, orother form
of financial assurance acceptable to the local jurisdiction. This is consistent with the current
Deuel County ordinance, where several wind farms are under development, which requires the

570 Asbury Street, #201, St. Paul, MN 55104
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decommissioning plan to include "a description of the manner in which the permittee will ensure
^ financial capability to carry out these restoration requirements when they go into

wilCCt*

Minnesota

State rules require the applicant to include a plan for decommissioning in their site permit
application, which must include the anticipated life of the project, the estimated
decommissioning costs in current dollars, the method for updating these costs, the method for
ensuring funds are available, and the anticipated manner in which the project will be
ewmmissioned (Minn. Rules Chapter 7854.0500 subd. 13). In determining the estimated costs

to decommission the facility, the company may include the salvage value ofthe turbines. In
practice, an applicant typically submits their decommissioning plan prior to their pre-operation
coinpliance meeting. While the Minnesota Public Utilities Commission exercises some degree of
flexibility in the decommissioning plan, in a recently issued site permit, the Commission
required the wind company to provide updates to the decommissioning plan every 2.5 years,
which must include information identifying all financial securities established for
decommissioning. Historically, the anticipated decommissioning expenses are estimated at the
time ofpermit issuance, but no specific bonding or fund set-aside requirements are imposed.

The Minnesota Department of Commerce has also recently proposed a working group on
decommissioning of wind and solar projects. The workgroup will investigate best practices on
decommissioning wind and solar facilities to assist the Commission in developing consistent and
well-reasoned permit conditions that benefit developers, local governments, and landowners. The
MN PUC approved the formation ofthis work group at their March 2,2017 open meeting.

Iowa

Wind farms are permitted at the county level in Iowa and local ordinances governing setbacks,
noise restrictions, and decommissioning rules can vary by jurisdiction. Therefore, a
decommissioning agreement is put in place with the county or counties hosting awind project.
Several counties in Iowa that are home to wind development (i.e. Emmet, Dickinson, Marshall,
Story) have ordinances that require a decommissioning plan which outlines the anticipated'
means and proposed financing methods adequate to remove wind structures upon becoming a
discontinued use. The owner is required to remove the wind energy device at the owner's
expense within aspecified time frame. Despite the Iowa's longstanding reputation as an early-
adopter and leader of wind development, we were unable to identify examples in Iowa of a
county imposing decommissioning requirements as rigorous and burdensome as several ofthose
proposed by the ND PSC in PU-17-023.

Nebraska

Nebraska has taken asomewhat unique approach to the approval and permitting of wind energy
systems, as a result of the state's longstanding reliance on exclusively publicly-owned power
companies for electricity. Despite having one of the strongest wind development potentials of
any state in the country, Nebraska has historically lagged other states in this area, due to this

570 Asbury Street, #201, St. Paul, MN 55104 ( Phone (651) 644-3400 j www.wlndonthewires.org



approach and the associated regulations that discourage in-state wind energy development. The
state's Power Review Board approves wind projects above 70MW, though the wind company
must adhere to local zoning regulations, including regulations regarding decommissioning.
Cu^ent state law directs a local jurisdiction to require this decommissioning plan, which must
obligate the wind company to "bear all costs of decommissioning the privately developed
renewable energy generation facility", as well as to "post asecurity bond or other instrument, no
later than the tenth year following commercial operation..." (ND Revised Statute Chapter 70
Section 1014.02(1)(a)(iii))

One example of a local wind energy zoning ordinance is Ouster County, in central Nebraska,
which has approximately 150MW of installed wind capacity. Ouster County's wind energy
ordinance includes a section on decommissioning, requiring a wind company to provide a
decommissioning plan "outlining the anticipated means and cost of removing WECS at the end
of their serviceable life or upon being discontinued. The cost estimate shall be made by a
competent party...[tjhe plan shall also identify the financial resources that will be available to
pay for decommissioning and removal ofthe WECS and accessory facilities."

Nearby Boone County, which has several large operating wind projects, has a similar ordinance
to that ofCuster County, and requires the owner of the wind facility to place a surety bond or
equivalent financial security in an amount estimated in the decommissioning plan after the
fifteenth anniversary ofcommercial operations. They also note in their ordinance if the wind
facility is repowered, so that decommissioning is not necessary, the security is released.

Conclusion

As you can see, different states take different approaches to decommissioning regulations and
this is one ofmany factors affecting the decision ofwhere to locate awind project. We analyzed
SD, lA, and NE because these are states that are located relatively near North Dakota, are in
the Mid-continent Independent System Operator or Southwest Power Pool territory, have already
seen a significant amount of wind development, and have comparable wind development
potential to that of North Dakota. In effect, these are the states with whom North Dakota is
competing against to attract investment in wind energy. As discussed in our initial comments,
during our testimony at the February 27 public hearing and above, we believe that the current
proposal froin the North Dakota PSC contains provisions that are out of step with these key
states. Adopting the suggestions of Wind on the Wires, as well as those outlined inthe comments
of other wind companies, would help ensure North Dakota maintains its reputation as being
friendly towards all forms of energy development and continues to receive the widespread
economic benefits of wind energy production.

570 Asbury Street, #201, St. Paul, MN 55104 I Phone (651) 64.4-3400 | www.windonthewires.org
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Februaiy 24,2017

Via Hand Delivery

Mr. Darrell Nitschke

Executive Director
North Dakota Public Service Commission
600 E. Boulevard, Dept. 408
Bismarck, ND 58505-0480

RE; Public Service Commission
Public Utilities

Rulemaking
Case No. PU-16-775
and

Public Service Commission
Public Utilities - Wind Decommissioning
Rulemaking
Case No. PU-17-023

Our File No. 035218-000023

Dear Mr. Nitschke:

NextEra Energy Resources, LLC respectfully submits the enclosed comments for filing in the above
referenced matters. Enclose areanoriginal and ten copies.

Pleasecall should you have any questions.

Sincerely,

CROWLEY FLECKPiLLP

Casey A. FureJ

CAFrrw

Enc.

cc: John Schuh (viaemail)
Jerry R. Lein(via email)
SaraCardwell (via email)

BILLINGS BISMArtCK BCZEMAN BUTTE CASPEP CKEVENNE I-

CROVVLEYFLECK.COM

Casey A. Furey
100 West Broadway, Suite 250

P.O. Box 2798

Bismarck, ND 58502-2798
701.223.6585

cfurey@crowleyfleck.com
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NextEra Energy Resources, LLC
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-Info-Public Service Commission

Rochel Wagner <rwagner@crowleyfleck.com>
Sent: Thursday, March 09,2017 4:06 PM

-Info-Public Service Commission; Schuh, John M.; Lein, Jerry R.; Cardweil, Sara J.
Brian R. Bjeila; Casey A. Furey

Subject: PU-16-775 & PU-17-023
Attachments: Final Comments - PU-16-775 and PU-17-023 -3-9-2017 (4pm).pdf

CAUTION: This email originated from an outside source. Do not click links or open attachments unless you know they
are safe.

March 9,2017

Ihad sent an email earlier this afternoon, please take a moment to replace the attachment "Final Comments - PU16-
775 and PU-17-023 -3-9-2017" with theattachment In this email. The original cover letter is the same.

This filing will bedelivered today, Public Utilities (PU-16-77S &PU-17-023).

Iapologize for any Inconvenience, please feel free tocontact us should you have any questions.

CROWLEYj FLECK
ATTORNEYS

Rochel Wagner
Administrative Assistant

Crowley Fleck PLLP
100 W Broadway Ave., Suite 250
P.O. Box 2798

Bismarck, ND 58502-2798
Direct: (701) 224-7553
rwagner(5)crowlevfleck.com

www.crowlevfleck.com

Notice: This electronic mail transmission may constitute an attorney-client communication that is privileged at law. It is
not intended for transmission to,orreceipt by, any unauthorized persons. If you have received this electronic mail
transmission in error, please delete it from your system without copying it, and notify the sender by reply e-mail or by
callingCrowleyFleckPLLP, so that our address record can be corrected.



NOTICE: THIS ELECTRONIC MAIL TRANSMISSION MAY CONSTITUTE AN ATTORNEY-CLIENT
COMMUNICATION THAT IS PRIVILEGED AT LAW. IT IS NOT INTENDED FOR TRANSMISSION TO,
ORRECEIPT BY, ANY UNAUTHORIZED PERSONS. IF YOU HAVE RECEIVED THIS ELECTRONIC
MAIL TRANSMISSION INERROR, PLEASE DELETE ITFROM YOUR SYSTEM WITHOUT COPYING
IT,AND NOTIFY THE SENDER BY REPLY E-MAIL OR BYCALLING CROWLEY FLECK PLLP AT
406-252-3441, SOTHATOURADDRESS RECORD CANBE CORRECTED.

This email has been scanned for email related threats and delivered safely by Mimecast. For more information
please visit http://www.mimecast.com



Comments ofNextEraEnergyResources, LLC
North Dakota Public Service Commission

Case Nos. PU-16-775 and PU-17-023

The following comments are filed in response to questions NextEra Energy Resources, LLC (NextEra)
received from the Commission during the Februaiy 27,2017 hearings in the above-referenced matters.

Question 1: How are projects financed and how do financial assurances fit in with project financing?

Answer. Similar to other energy and infrastructure projects, developing and constructing wind facilities
requires significant upfront capital in the range of hundreds of millions of dollars. Wind developers and
owners typically finance a large portion of development and construction costs. Depending on the
company s capital structure and approach, a developer or owner may pursue financing their project either
before or after theproject is operational.

The percentage ofcapital costs the financing will cover and how the financing is repaid will depend on
the developer, the project, and the lenders or investors. For example, project financings are typically
structured so that lenders or investors are repaid from project revenues, including purchase power
agreement revenues. Generally, financing terms range from 10 to 20 years. In addition to incentives
existing by virtue ofowning a wind facility, repayment obligations and rights granted to investors and
lenders require wind facility owners to maximize the facility's output.

Financial assurances such as the decommissioning bonds, letters ofcredit or guaranties impose additional
costs on a project, so it is important to nan'owly tailor the financial assurance requirements to meet the
Commission s public interest goals while minimizing unnecessary costs imposed on wind facilities and,
ultimately. North Dakota electric customers.

Question 2: What are the specific concems with an "A" credit rating requirement? Why is itunworkable?

Answer: While many wind facility developers and owners have investment-grade issuer and issue credit
ratings, to our knowledge, the highest rating among large industry participants in North Dakota isan "A".
We are not aware ofany major market participants with an issuer credit rating of"A". We understand that
past Commission practice may have been to consider an "A-" rating the same as an "A" rating, but the
two ratings are not equivalent. Further, different rating agencies use different rating scales and
terminology. It is very important for the Commission to use precise language and to give meaning to the
language used in the rules so that businesses operating in the state can understand and comply with
regulatory requirements.

Question 3: Is an investment grade bond abetter option, and why? Does itprovide protections?

Answer: First, an "A" rating is one ofseveral possible investment-grade ratings (rating scale included
below). Entities or debt issuances with investment-grade credit ratings, whether at the top or bottom of
the range, are considered low risk. Permitting an entity with an investment-gr*ade issuer or issue credit
rating, without specifying a specific rating at the high end of the investment-grade range, is adequate to

1



satisfy the Commission's concerns without imposing unnecessary costs on wind facility owners.
Requiring wind facility owners that have an investment-grade rating other than "A" to use means of
financial assurance other than a parent or self-guaranty will increase the cost for those owners without
providing a meaningful benefit.

According to Standard &Poor's Corporation, "the term 'investment-grade' historically referred to bonds
and other debt securities that bank regulators and market participants viewed assuitable investments for
financial institutions. Now the term is broadly used to describe issuers and issues with relatively high
levels of creditworthiness and credit quality."' Investment-grade credit ratings indicate a low risk of
default and an ability to meet debt payment obligations. Standard & Poor's Corporation and Moody's
Investors Service definitions of the term investment-grade are wider than justan "A" rating. Both rating
agencies consider any rating higher than "BBB-", for Standard & Poor's Corporation, or "Baa3", for
Moody's Investors Service, investment-grade. Revising the proposed mle to allow an entity with an
investment-grade rating to provide a guaranty supports the Commission's mandate to protect the public
interest. In the event a company or its guarantor did not maintain an investment-grade credit rating, or
comply with other requirements to provide a parent guaranty or self-guaranty, the wind facility owner
would berequired toutilize analternative form offinancial assurance specified inthe proposed rules.

Second, it is important to note that different types of credit ratings exist. The proposed regulation would
require anentity tohave "acurrent rating of *A' orhigher for its most recent bond issuance as issued by
Moody's Investors Service, Standard and Poor's Corporation, or an equivalent rating by any other
nationally recognized statistical rating organization." Senior unsecured bond issuances are not the only
ratings available. Credit rating agencies also provide issuer ratings, which indicate a company's overall
credit risk. The proposed regulation should be revised to include issuer ratings, as not all entities issue
rated bonds.

' Guide toCredit Rating Essentials, accessed March 6,2017,
http://www.spratings.coin/documents/20184/760102/SPRS_Understanding-Ratings_GRE.pdfi'298e606f-ce5b-4ece-
9076-66810cd9b6aa.
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Question 4: Please comment on the possibility of wind generating facility owners maintaining minimal
energy output toavoid decommissioning a wind facility.

Answer; There is no financial benefit to maintain aminimal level ofenergy output from awind facility to
avoid decommissioning a wind facility. Many operational costs are fixed and will not significantly
decrease with changes in generation. If an owner tries to operate at or below 10% to avoid
decommissioning, tliat owner will likely lose money and not receive any benefit from delaying
decommissioning. The contractual agreements and economics ofwind facilities incentivize owners to
maximize generation.

Additional Comments: NextEra respectfully requests the Commission retain the ability to account or
credit foi bonds that are required at a local level to support decommissioning obligations. NextEra has
operating wind facilities in counties that require adecommissioning bond to receive county approval for
required permits. Requiring wind developers to secure a bond at both the county and state level doubles
the cost of providing financial assurance without providing any public benefit; doubling the financial
security requirements is effectively just a tax on wind facilities. We encourage the Commission to allow
financial security that is required by a county to back decommissioning costs to count towards the
Commission srequirement or be considered in Commission decommissioning bond approval.
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*1 ama 5th generation rancher who came back to ND after working in coporate America for a
fortune 500 company In Arizona, California and Texas. The beauty ofthe state, the open prairies
and lifestyle Is Important tome and my family. Wind production is changing the look ofour state. I
have seen the 100'sofwind towers littered throughout those southern states.

There are several points that Ifeel are very important when considering wind as energy.

*wind development has been going too fast in the state with little or no restrictions

*some wind farms get started andare then abandoned - there needs to be guidelines thatIdentify
when such a wind production has been abandoned.

*when abandoned. It Is very Important to the landowner thatall equipment be removed from the
sight. Currently foundations are tobe removed to a depth of3 feet, this is not deep enough for us
as landowners wanting to putfences up In these areas as the strength is notenough at this depth.
It would be best to require complete removal ofallconcrete to insure optimum future use ofthe
land such as for fences, putting buildings, etc.

*feei itIs very important for wind companies to bond before anyconstruction on each project starts
as some may get started and then quit and the landowner Is left with the cost of material removal,
we need to have a bond In place prior to startingso this cost is covered. Landowners cannot
afford to cover these costs, especially young farmers and ranchers like myself.

Thestate needs to get a handle on wind energy before we are completely overrun bywind towers
and the beauty of our airspace Is gone and wildlife has vanished. Guests come to our state
because ofthe beauty - tourism and agri tourism Is very important to me. someofmy guests have
told methattheywill notreturn to ourstate If everywhere theylook are blinking red lights atnight
and big wind towers. This Is not how our state Is advertised.
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February 27,2017

N.D.PublicService Commission: reference PU-16-775 PU-17-23

Mr. Chairman:

My name Is Jerry Doan from McKenzle, N.D. My family has ranched In southern Burleigh county N.D.
since before N.D. was a state. My Great Grandfather homesteaded here In 1882 after coming here from
Canada.

My family has a lotofpride In Agriculture and wework hard to Improve the natural resources Including
wildlife. We have beenfortunate to win the inaugural Aldo Leopold Award In N.D. forconservation, and
the National Environmental Stewardship Award forImproving ourcropland, rangeiand, and wildlife
resources to better protect our environment.

Besides ourlong history In agriculture, wealso operateRolling Plains Adventures, a hunting/outfitting
business,and operate an agri-tourism businesson the ranch. We were awarded the Governor'saward
for best tourism package In N.D.

Because of these venturesandourworking with thousands of people visiting our ranch through many
different events, we realize how extremely important ourvastopen country and natural resources are
to our lively hood. Weare not opposedto windelectrical generation. However, we are veryconcerned
with the lack ofa state plan to sitewind farms inthe leastImpacted areas. It Is Imperative to develop
longterm plans so we don't ruin our strongeconomic driver, the tourism Industry. It Isalso Imperative
to have a plan so we don't cause severe degradation of our wildlifeassets. We continue to lose native
rangeiandat an alarmingrate InN.D. and we must be concerned that we don't overly Impactgrassland
wildlife. Thehuntingindustry Isalsoa hugeeconomic driverfor N.D. Thelast pointwould be to protect
our states beauty for the next generation. Ifwe placewindtowers that are twice as tall as the N.D.
capltol, on our tallest hills we will ruinour landscape. Wemustdeveloplongterm plansto protectour
state and site windfarmswhere they will Impact our state the least.

Ifeel very strong that wind companies need to have the top-rated bonding. A rated bond or higherlike
either sources ofenergy. WemustInsure that wind companies are held accountable for our N.D.
Interests. This Isvery Important as out of the country wind farms now working In N.D., have stated
publicly, they have no Intention of operating manyof these windfarms. Only breaking ground to collect
wind creditsand moveon. These bondsmust be done upfront at the onset to protectthe landowners.

Ialsofeelverystrongabout wind companies having a very thorough decommissioning plan. This plan
must require them to remove all concrete and other material. Ifnot the land value has diminished.Itwill
be hard Ifnot Impossible to build, do fencing or put Ina well or water pipelines etc. We havea lotof
experiencewith manywellsand miles and milesof pipeline and fencing on our ranch.We knowif
concrete Is left onlythree feet underground Itwould makemostof these projectsImpossible. That
wouldmean the landvalue has been compromised. We must protect the valueand property for the
nextgeneration.These companies havea history of selling quickly so having assurancethat the land and
landowneris protected Isverycritical. r--.
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It Isalso important to have strong language to determine when the windfarm isabandoned. It isfartoo
easy to make itappearthe wind farm isinoperation andavoid anydecommissioning plan. This type of
protection iscrucial so the wind company isnot taking advantage of the land owner.

Lighting ofwind towers isa huge problem. The many people from across theworld thatvisit our
operation love the beauty ofthe night sky. Polluting that with wind generation blinking red lights is
going to severely degrade tourist economic benefit to ourstate.The lights that areturned on by radar
area help. However, incertain areassuch asthe wind farm proposed south of Bismarck, which is in a
flight path, they will not be approved bythe FFA.

Iamalsoconcerned with improving the setbacks fornon-participating landowners. Ifwind towers are
next to your land, the realtors Ihave visited with tell meyour land values will fall. They have shown me
numbers to back that up onspecific cases. Setbacks need to increase to help with that problem. We
must use common sense to not let one landowner's property rights to allow wind towers, overshadow
anotherland owner's rites to have his beauty, silence, andwide openspace.

In closing Ichallenge the N.D. PSC to develop regulation and a long-term vision forN.D. wind energy that
protectsourbeautiful state andouragriculture, tourism, andwildlife, industries. Iencourage you to
require wind to be developed responsibly with properland ownerprotection inthe leastimpacted .
areas.

Thank You,

Jerry Doan

24401 62Ave. SE

McKenzie, N.D. 58572



Dear Norfli Dakota Public Service Commissioner,

Iam 24 years old, and was bom and raised in central ND. Ijust graduated from college and
returned home where Iam working on my family's ranch raising cattle and growing crops.
Retunimg to ND was always my plan as Iabsolutely love the solidarity, open spaces, and simple
landscape.

I am very concerned with the direction wind energy is heading in ND. Itis my understanding that
there are over 50 lobbyists working infavor ofwind atthe capitol building. They are backed by
out ofstate interests, wind compames, and are trying to dictate the legislation and tell us as North
Dakotans what we should do with our state. That is not the North Dakota way.

I want to point out Oiat Iam not anti-wind. But I would like tibiese towers placed inthe least
impacted areas possible. We are losing the natural beauty ofthis state and pretty soon you won't
be able to drive down aroad without seeing wind towers. This is already apparent on the drive
&om Dickinson to Bismarck. Ihave talked widi tourists biking along the roadway by Wilton,
ND, and they have expressed their discomfort from the noise ofthe towers many miles away and
the flickering light atnight They said tibiey won't be back to ND. Tourism is abig industry in our
state, andifwearen't careful wemaylosethat.

North Dakota isa central pathway for migratory birds. The ND capitol building isaround 240
feet tall. Wind towers can exceed 500 feet tall (twice the height ofthe capitol building). The
blades on wind towers slaughter thousands ofbirds every month, some even are endangered. Itis
a proven fact thatgrouse willmove theirbreeding grounds because oftiieshadow flicker ofa
wind tower blade. Grouse only nest inrangeland, and the majority ofdiese towers are being
placed on rangeland. We will start to lose wildlife in ND.

As I stated earlier I am 24years old. The projected lifespan for a wind tower is50years. That
means myselfand mygeneration arethe ones that are going tohave toput upwith these towers,
forthe rest ofourlives. Why ruin a whole generations landscape and sometimes even livelihoods
justfor the benefit ofa few chosen people? That seems very irresponsible tome.

I would like your support on requiring these wind companies toput up bonds before beginning
their wind project. Currently, ifthe project isstarted and the company goes broke, orthey decide
they want togo a different direction, there's nothing inplace toensure the progress made on the
sites are removed orretumed to their natural state. It isup tous, as landowners living within the
project, to take care of these problems atourexpense. The wind companies need tobeheld
accountable fromthe verystart.

Also, I believe foere should be stricter decommissioning guidelines. There isahuge footprint left
after awind tower comes down. Ifa wind tower has to be taken down for any reason, the giant
concrete pad will remain. Currently, the pad only has toberemoved toa depth of3feet. I can
tell you fiom my own experiences ofbuilding over 30 miles offence, that isn't even deep
enough to sink a railroad tie. Wind companies should mirror the old hiking phrase, *tyou pack it
m,you packit out". There isnoreason thecompany should nottake out 100% oftheconcrete
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pad, and any other material they may have onthesite. Again, they need tobeheld accountable
for any and all oftheir actions.

We also need greater setbacks ontowers. Ifyou are anon-participating landowner and awind
farm isaround you, why should your property rights be infiinged upon? Astructure as massive
asa wind tower will definitely impact property rights, even ifthe tower isnot on your land.
Wind towers are relatively new, and there needs to be more studies on the impacts tiiey have on
wildlife, tourism, human healfii (shadow flicker), cattle performance, property value, etc. We
need to better understand thelong term effect of thewind turbines.

Thank you for your time, and I hope you, asaND Public Service Commissioner, have our best
interests as ND citizens in mind.

Jayce Doan

967 57th St. SE Hazelton, ND 585

701-220-8443



To whom it may concern;
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FISCAL NOTE

28 April 2017

Adoption of the proposed rules in the captioned two cases are not expected to
have any impact on State expenditures or revenues.



STATE OF NORTH DAKOTA

PUBLIC SERVICE COIWIWISSION

Public Service Commission
Public Utilities

Rulemaking

Public Service Commission
Public Utilities - Wind Decommissioning
Rulemaking

Case No. PU-16-776

Case No. PU-17-23

ORDER SUBA/IITTING RULES TO ATTORNEY GENERAL

April 21,2017

Appearances

Commissioners Randy Christmann and Juiie Fedorchak

Preliminary Statement

On January 18, 2017, the North Dakota Public Service Commission
(Commission) issued a formal Notice of Intent to Amend Administrative Rules and
Notice ofPublic Hearing and an Abbreviated Notice proposing to revise several sections
of the North Dakota Administrative Code.

On Januaiy 23, 2017, the Commission issued a corrected formal Notice ofIntent
to Amend Adrninistrative Rules and Notice of Public Hearing and a corrected
Abbreviated Notice to reflect the correct date for receipt of comments.

The proposed rules are summarized as follows:

Public Utilities - Case No. PU-16-^775 - Sections 69-06-08-01 and 69-09-02-35:

~~The-Commission is proposing to amend North Dakota Administrative-Gode
section 69-06-08-01 to add the impact on light sensitive land uses to the selection
criteria, which must be at an acceptable minimum. The Commission is further
proposing to add new policy criteria to allow preference to be given to wind energy
projects that commit to installing light mitigation technology subject to commercial
availability and Federal Aviation Administration approval.

The Commission is proposing to amend North Dakota Administrative Code
section 69-09-02-36 to adopt the 2017 update to the National Electrical Safety Code.
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Pubfic Utilities - Wind Decommissioning - Case No, PU-17-23 - Chapter 69-09-09:

The Commission is proposing to amend North Dakota Administrative Code
chapter 69-09-09 to strengthen decommissioning requirements and require
decommissioning plans to be filed for Commission approval prior to operation. Atwo-
phased approach is being proposed for financial assurance with an initial financial
assurance being provided prior to construction and financial assurance sufficient to
ensure complete decommissioning to beprovided prior to operation.

On January 19, 2017, Staff filed statements regarding the required regulatory
analyses, small entity analyses, and takings assessments.

On January 20, 2017, the notices were forwarded to the Legislative Council for
publication at least 30 days in advance ofthe hearing.

On January 23, 2017, corrected notices were forwarded to the Legislative
Council for publication at least 30 days in advance of the hearing.

The Abbreviated Notice was published once in 52 official county newspapers the
week ofJanuary27 through February 2, 2017.

A public hearing was noticed for and held on February 27, 2017, beginning at
8:30 a.m., CST, in the Commission Hearing Room, 12th floor. State Capitol, Bismarck
North Dakota.

The Commission allowed, after the conclusion of the ruiemaking hearing, a
comment period until March 9, 2017, during which data, views, or oral arguments
concerning the proposed ruiemaking could be received by the Commission and made a
part ofthe ruiemaking record to be considered by the Commission.

Public Hearing and Comments

Written and oral comments by Jerry Lein of Commission staff were received at
the hearing. During the hearing, oral comments were submitted by David Shepard of
Drake Lighting, Tom Carlson of EDF Renewable Energy, Jean Schafer of Basin
Electric, Frank Costanza of Tradewind Energy, Inc., Chris Kunkle of Wind on the VVires,
Julie Voeck of NextEra Energy Resources, Jay Doan, Jerry Doan, Wade Mills, ancT '
Andy Buntrock,

Written comments were submitted by: Enei Green Power North America, Inc &
Tradewind Energy, Inc. ("EGPNA"), Wind on the Wires ("WOW"), Basin Electric Power
Cooperative ("Basin"), Montana-Dakota Utilities Co., a Division of MDU Resources
Group, Inc. ("MDU"), NextEra Energy Resources ("NextEra"), Tradewind Energy, Inc.
("Tradewind" if filed individually). Red Butte Wind, LLC. ("Red Butte"), Capital Power
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Corporation (Capital Power), and Prairie Rose Realty, Inc. Anumber of citizens filed
comments; Andy Buntrock, Durant Schiermeister, Jim Melchior, The Mills Family
^aymon &Lois Mills, Daymon Jr. &Lori Mills, Wade &Kerri Mills), Tricia Possum,

avid and Vicki Carpenter, Mark Naaden, Alison Grotberg, Sue Haas Kieinsasser, Jay
Doan, Jerry Doan, Jayce Doan.

All comments were reviewed and considered. Many of the comments received
were relevant to wind development but did not address the rulemaking for which the
Commission noticed and sought comments. The Commission will take these comments
into consideration to advise the need for future rulemaking.

The following discusses thewritten and oral comments that were received.

Case No. PU"17"23: Wind Decommissioning

The Commission proposed changes to N.D. Admin. Code Ch. 69-09-09. At thehearing Commission staff testified that over the last eight to nine years. North Dakota
has seen a substantial number of commercial wind energy conversion facilities begin
operation. The proposed rules are intended to strengthen the method of ensuring funds
for decommissioning and restoration are available throughout the life of the project,
heighten decommissioning requirements for future facilities, and allow the Commission
to more effectively monitor the costs for decommissioning and restoration. The industry
and concerned citizens expressed a number of concerns in their comments. These
comments are addressed by section.

69-09-09-01: Definitions

69-09-09-01 (2) "Certificate of Operation"

WOW commented that the Certificate of Operation may aggregate commercially
sensitive information that could expose wind companies to a competitive disadvantage.
It was suggested that the Commission may require that the report be confidential, thus
giving the Commission the information they need while protecting the companies from
exposing competitive information. It was further suggested that the company be only
required to provide easily attainable information such as nameplate capacity and annual
megawatt-hour output, and then provide an explanation why any turbines are not
operational.

The revised proposed 69-09-09-01 in conjunction with 69-09-09-03(2) has been
adjusted to provide that if no energy is generated by one or more wind turbines for the
time period specified in the Certificate of Operation, a written explanation for the non-
generating wind turbines must accompany the Certificate of Operation. However, the
Certificate of Operation as proposed requires the remainder of information to be filed
annually. This information is useful to the Commission for proper monitoring of use and
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operation of the facility. If the Information provided to the Commission may be
protected, the company may request an application for protection of Information and cite
the law that may allow the Commission to prevent disclosure.

69-09-09-01(5) ~ "Construction":

Red Butte requested the addition of a definition of "Construction" to clarify
commencement of construction and requested that the definition excludes activities
incident to preliminary engineering or environmental studies. This concern was echoed
by EGPNA and WOW.

The revised proposed 69-09-09-01(5) has been modified to reflect these
concerns, incorporating a "Construction" definition that excludes activities Incident to
preliminary engineering and environmental studies.

69-09-09-01(6) >- "Decommissioning Plan" and Salvage Valuo:

The added definition for "Decommissioning Plan" requires the inclusion of a
estimate excluding salvage value of the turbines and equipment.

EGPNA requested that the cost estimate included in the Decommissioning Plan not
provide that the cost estimate be filed "excluding salvage value of the turbines and
equipment, due to the appearance that it creates a limitation for the Commission from
considering decommissioning costs. WOW comments support the consideration of
salvage value in the decommissioning cost estimate and seek to ensure that the
Commission has flexibility to do so ifitchooses.

David and Vicki Carpenter commented that reliance on and consideration of
salvage value for decommissioning is not a realistic approach.

As written, the proposed rules allow the Commission discretion to consider the
appropri^e level and type of financial assurance to ensure complete decommissioninq
no nn®no/o®x? I" N.D. Admin. Code 69-09-09-06. The proposed N.D. Admin. Code §69-og-09-06(3)(a) provides that an owner may include an estimate in addition to the
required cost estimate excluding salvage value. The price of salvage materials is
subject to market price and often volatile. The Commission's low confidence in the
predictability of the market and consistency in salvage value over the length of awind
fairn s useful life may result in a reluctance to include a substantial salvage value being
reduced from decommissioning costs . The result is an absolute requirement to have a
cost estimate with salvage value excluded, while allowing the owner the discretion to
provide an additional estimate for consideration.

While many states do allow salvage value to be considered, the Commission would not be alone If It
chose to not allow consideration of salvage value aspart of the cost estimate. See e.g. Wyo. Admin
Code §ENV IS Ch. 1s9(e)(ll); Okla. Stat. Ann. tit. 17, §160.16(B)(1)(a); NH ADC SITE 301.08(a)(8)(a).
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SQ-OQ-OQ-OI^?) —"Existing facility"

X<1 . requested that "existing facility" definition be clarified so that the definitionof existing facility" be a facility for which a site compatibility certificate has been issued
stated that this was to ensure that the conditions under

which the certificate of site compatibility was Issued not be modified prior to
construction.

proposed 69-09-09-01(7) defines "existing facility" as a facility for which a
certificate of site compatibility has been Issued prior to July 1, 2017. The
decommissioning rules do not govern the certificate of site compatibility. They do reflect
the manner In which a wind facility Is decommissioned and the land Is restored, and
how an owner assures the Commission that It will be properly decommissioned.

69-09-09-01^8^ - "Ownpr"

requests that the definition of "owner" be changed from a person who
has acquired to holds" a certificate of site compatibility for a facility.

To clarify that the definition Is broad enough to cover a transfer of site certificate,
the Commission has revised the proposed 69-09-09-01(8) to accommodate the request.'

69-09-09''03: Abandonment and useful life- Certificate of Operation

69-09-09-03(1) —the Certificate of Operation flllna date

EGPNA requested the Certificate of Operation deadline be changed to at least
March 31 (the end of the first quarter) to allow more time for submission and filing. The
revised proposed 69-09-09-03(1) moves the filing date for a Certificate of Operation to
thefirst ofApril to accommodate the requested time.

69-09-09-03(3) - the ten percentcaoacltv factor for end of useful life

A number of comments were received regarding the proposal that there be a
re^ttable presumption that a facllltv Is at the end of Its useful life If Its annual capacltv
factor was less than ten percent. —

EGPNA, WOW, MDU, NextEra and Red Butte requested that the rebuttable
presumption for the end of useful life remain as "generates no electricity for a continuing
period of 24 months.' The companies claim that the ten percent Is an arbitrary number
and that It does not account for changing market conditions such as regional
transmission organization (RTO) operating rule changes, or catastrophic and force
majeure events. NextEra questioned the need for the ten percent threshold due to the
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owner likely losing money below a ten percent capacity factor level, and not receiving
any financial benefit from delaying decommissioning.

The Commission disagrees with the assessment of ten percent being an arbitrary
number. However, It Is agreeable to extending the minimum annual capacity factor of
ten percent to two consecutive years. As Commission Staff's comments reflect, modern
North Dakota wind projects operate In the range of a 60 percent capacity factor. Ten
percent Is a conservative assessment. Furthermore, the events of concern are of the
sort that may result In an early end of useful life. As commented by NextEra, a facility
operating at less than a ten percent capacity factor level Is unprofitable. Having the
annual capacity factor threshold at ten percent for two consecutive years will allow the
Commission to monitor the financial health of an owner and whether the facility Is
distressed after an unforeseen event.

Extending the ten percent minimum capacity factor to two consecutive years
provides an opportunity to restore the facility to operation even with an extended
maintenance Issue orafter a catastrophic event. If an owner Is unable to reach the ten
percent capacity factor but has a plan to get the facility back to useful operation, the
presumption may be rebutted. The revised proposed 69-09-09-03(3) has been modified
to reflect the change.

69-09-09-04 - Decommissioning Period

EGPNA requested that minor revisions be made to "tie the triggers for
decommissioning . . . 69-09-09-03, which Is In the current rule." Basin requested the
time frame for decommissioning be moved from eight months to 12 months to allow for
weather delays.

The Commission agrees with the extending of the decommissioning time to 12
months and the proposed rule Is revised accordingly. With regards to EGPNA's request
to tie the triggers for decommissioning 69-09-09-03, the Commission has given it
consideration, but will not be Incorporating the request during this rulemaklng.

69-09-09-05 Decommfssioninq requirements

69-09-09-05(2) Removal of Cables

Concerned citizens commented on the depth ofthe cable removal. Jim Meichlor
commented that all waste should be removed to a depth of 8 feet. The Mills family
disagreed and commented that removal to any depth should not be required and would
do more harm tothe native grasslands than if just left In the ground.

At this time, the Commission Is not proposing a change to 69-09-09-05(2). The
Commission will take this into consideration for future rulemaking.
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69-09-09-05^3^ Removal of foundafions

69-09-09-05(3) increases the depth of removal of foundations,
buildings and ancillary equipment from three feet to" four feet for facilities constructed
after July 1, 2017. Commission staff commented that the purpose Is to provide further
protections against possible conflicts with future surface usage.

A number of comments were received by concerned citizens. Jim Melchlor's
comments related to foundations as well as cables and suggested that all waste be
rem^ed to 8feet. Alison Grotberg commented that removal of concrete to 8or 9feet
yjfP, future development. Jayce, Jay, and Jerry Doan and David andyicki Carpenter support removal of all concrete to accommodate future wells, water
lines, fences and buildings. At the hearing, Jerry and Jay Doan stated that complete
removal would be appropriate for proper utilization of the land for the next generation
and subsequent owners. Jerry Doan also noted that water lines are often dropped to an
eight feet depth.

These concerns have been considered by the Commission and may be revisited
m subsequent rulemaklng. For the purposes of the current rulemaking, the
Commission's proposed 69-09-09-05(3) depth of removal will remain as a step-up to
four feet after July 1, 2017.

69-09-09-05(5) Landowner aoproval to retain surface features

Julie Voeck of NextEra commented at the hearing and MDU provided written
comments that landowner preference should be given consideration for specifics of
lease agreements regarding restoration and reclamation to original topography and that
landowners should have the choice to keep changes to their property.

Proposed 69-09-09-05(5) allows that an owner request signed by the applicable
landowner to retain surface features will be considered. The Commission approval
requirement will prevent an owner from circumventing decommissioning requirements
that have no beneficial use to the landowner.

69-09-09'-06 Decommissioning Plan

69-09-09-06(1) and (2) - Decommissioning plan aoproval

As originally noticed by the Commission, the proposed rules required an owner to
have an approved decommissioning plan prior to commencement of construction and
allowed the Commission six months to make a determination on the decommissioning
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plan. The six month period to make a determination was Intended to allow the time
frame to run with the siting approval period and Incentlvize concurrent filings.

EGPNA commented that the decommissioning plan being filed concurrently with
the siting approval would lead to an Inaccurate cost estimate. Instead, EGPNA
suggested a two-phase approach for financial assurances be adopted and allow the
decommissioning plan to be filed prior to operation. The suggested two-phase
approach would provide an Initial construction phase financial assurance of ten percent
of the construction costs. Upon completion of construction, the Initial financial
assurance will be released and replaced upon receipt ofa second financial assurance
adequate for full decommissioning during the operation phase. This would allow for the
Commission to have adequate financial assurances In place prior to having a
decommissioning plan and streamline the process to get awind facility operational.

WOW expressed concerns that the plan's timeline may Interfere with wind
development. WOW stated that the "PSC should ensure that the decommissioning plan
Is considered simultaneously with the site compatibility permit. Instead of handing two
approvals In the series, thus extending the timeline for construction." They also had
concerns that even If this Is done, the decommissioning plan may not be reasonably
accurate atthe time and a lengthy lead time may possibly result In unnecessary delay of
project construction. WOW also suggested a tightening of the six month timeframe.

The Commission considered the two-phase approach to financial assurances
and the timing of the decommissioning plan. The Commission agrees that a two-phase
approach will be appropriate to ensuring proper decommissioning. In applying the
change to a two phase financial assurance plan, the revised proposed 69-09-09-06(1)
requires the decommissioning plan to be approved prior to operation of the facility, and
the revised proposed 69-09-09-06(2) shortens the period for the Commission to make a
determination to sixty days after the decommissioning plan Is deemed complete.

69-09-09-06(3) Decommissioning Cost Estimate

The proposed 69-09-09-06(3) requires cost estimates to be made by a
professional engineer. MDU commented that they develop decommissioning cost
estimates In-house and that requiring a professional engineer could Increase costs.
Instep, MDk^ggest^uM&ca^^^^ be provided for the Commission to
accept or reject. At the hearing, Frank Costanza of tradewlnd supported the ilcensed
professionalengineer requirement.

Proposed 69-09-09-06(3) will continue to require a professional engineer
Ilcensed by the State of North Dakota. The qualifications of an engineer Is better
assessed by the State Board of Registration for Professional Engineers and Land
Surveyors for the purposes of administration of decommissioning.

Case Nob. PU-16-776, PU-17-23
April 26,2017 .
Order Submitting Rules toAttorney General
Pages



69-09-09-08 Financial Assurance

69-09-09-08(1) Financial assurance regtiirement time

required the owner to have financial assutancesufficient for complete decommissioning prior to the commencement of construction.

°°'"rnented that a requirement of financial assurances after year fen of
° be sufficient due to minimal risk of failed decommissioning and

recognized the Commission's concems and
two-phased financial assurance structure with an initial financial

of construction costs during the construction phase should besufficient to alteviate the Commission's concerns. Red Butte commented in support of
the two-phased approach and believes it will simplify the process for the owner and the

construction phase. Red Butte suggested that a $60,000 per

construrtio^^^ o® o" alternative to the ten percent of
WOW rammented that requiring financial assurances prior to construction is an

unnecessary burden on the companies, but supports an incremental or phased in
approach. Capital Power commented in support of WOW and opposes the financial
psi^nce prior to construction as an unnecessary economic burden and runs counter
to industry norms.

Jayce. Jay. and Jerry Doan. Andy and KariAnn Buntrock. and Mark Naaden
support financial assurances prior to the commencement ofconstruction.

The Commission agrees that the two-phased approach is appropriate for
financial assurance and a streamlined process. After reviewing the cost of construction

PrPifcfe in North Dakota, the revised proposed 69-09-09-08(1) will require an
initial financial assurance equal to five percent of the estimated cost of construction in

no P"®'" commencement ofconstruction. The revised proposed69-09-09-08(2) requires financial assurance sufficient to ensure complete
decommissioning prior to the commencement of operation of afacility.

,69-09-09-08(1) Tvpes offinancial assurance - local bonding

EGPNA. WOW and NextEra request that local bonding be considered as a
flnancia assurance. The companies state that it would double the cost of providina
financial assurance without providing any public benefit.

The Commission believes its rules retain the discretion to take local bonding into
consideration. However, to what extent the local bond will be taken into consideration
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will depend heavily on the Commission being able to ensure that complete
decommissioning will occur.

69-09-09-08(4) Incremental Bond Schedule

EGPNA requested an incremental bond schedule be implemented with a 25%
initial bond, 25% addition after five years, and the remaining 50% be provided after ten
years. Red Butte also requested 69-09-09-08(2) be changed to allow bonding to be
implemented on an incremental basis of ten percent per year. Capital Power agreed
that a phased in approach is appropriate. The Mills family commented that financial
assurance should be incremental rather than require all financial assurance up front.

Proposed 69-09-09-08(4) provides the Commission discretion to consider
financial assurance on an incremental basis.

69-09-09-08(5)(a) Self guarantee "at least"

Red Butte requests the removal of "at least" from 69-09-09-08(5)(b) because it
implies that the Commission could impose a more stringent owner or parent guarantor
requirement than are set forth in the proposed ruie.

The Commission agrees with the removal of "at least" as it adds no meaning to
the rule. Revised proposed 69-09-09-08(4) grants that the Commission "may" require
more stringent standards, or the discretion to not accept a self-guarantee.

69-09-09-08(5)fb) Credit rating

The noticed proposed rules increased the "BBB-" or higher bond rating to an "A"
category or higher. Commission staff commented that the heightened financial
assurance requirements mirror those of the Office of Surface Mining and Reclamation
Enforcement (GSM), for coal mine reclamation and ensure that only the most sound
owners are allowed to self or parent guarantee.

Tricia Possum and Andy and KariAnn Buntrock commented in favor of sound
financial assurances. The Buntrocks commented that owners should be held
accountable to the same standards_as other industries. _A^ the hearing. Jerry Doan
commented that "A" rated bonds are needed for reclamation, similar toother industries.

The Miils family testified that the "A" rating requirement should be chanqed to
investment grade.

NextEra commented that the credit rating should be changed to "investment
grade." Investment grade credit ratings are considered low risk. The "A" credit rating is
the highest among industry participants and NextEra was not aware of any major
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market participants with an issuer credit rating of "A". Without specifying a credit rating
at the high end of the investment grade range, investment grade is adequate to
accompiish the Commission's goai without imposing unnecessary costs on wind facility
owners. WOW and Capital Power both requested that the minimum bond rating remains
at BBB- or have the language changed to investment grade. Capital Power
commented that investment grade" is consistent with most electric power markets,
including MISC.

Basin suggested minor revisions for clarification that the "A" rating was meant to
encompass the whole "A" category, as well as clarification that the Commission would
accept the higher of multiple rating organizations if there is a split. NextEra also
commented that different types of credit ratings exist and that credit ratings also provide
issuer ratings, which indicate an overall credit risk. NextEra requested that the
language be revised to include issuer ratings.

The Commission has considered the comments regarding credit and bond
ratings and has chosen to retain the "A" grade rating while incorporating the minor
revisions suggested by Basin and NextEra's issuer rating addition revision. The
Commission has maintained a successful mining and reclamation program, which
requires an "A" bond rating for self-bonding. Pursuant tothis success, the Commission
has chosen to follow OSM's proposal with regards to wind farm decommissioning^.
OSM s standards were based upon a finding that the top three ratings of Standard and
Poor s and Moody's Investor Service would better assure that the company applying for
self-bonding would be able to survive in depressed economic conditions. "A" review of
Corporate^^ Credit Ratings, demonstrate a low default for investment grade, however,
even AA or "A" ratings "should not be seen as a guarantee of capital markets
access."^

To ensure that only the most sound owners are allowed to self or parent
guarantee, the revised proposed 69-09-09-08(6) retains the "A" rating standard while
incorporating the minor revisions to allow for issuer credit ratings and accommodate
Basin's requested clarifications.

PU-16-775 Siting Criteria

69-06-08-01 (5Vc^

Staff commented that the proposed changes are to update and codify the
Comrnission's existing energy conversion facility criteria to add the impact on light-
sensitive land uses to the selection criteria, which must be atan acceptable minimum.

^What Additional Requirements Apply to Self-Bonds, 30 C.F.R. §800.23. See also PSC Docket No. 48.
Corporate Credit Ratings - A Quick Guide. PSCDocket No.47.
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suggests that the proposal is unnecessary, but if kept, additional
clarification from the Commission would be preferred.

Proposed 69-06-08-01(6) retains the addition of "light-sensitive land uses."
N.p.C.C. § 49-22-06.1 states that the Commission shall develop criteria to guide the
suitability evaluation and designation process. The addition of the criteria puts an
applicant on notice that the effects of light will be evaluated for the purposes of their
application and hearing.

69-06-08-01reVn^

The proposed 69-06-08-01 (6)(n) added a new policy criteria to allow preference
to be given to wind energy projects that commit to installing aircraft detection lighting
systems subject to Federal Aviation Administration (FAA) approval. Commission staff
commented that the aircraft detection and lighting systems are a new technology
coming available that uses radar to detect when an aircraft is in the vicinity so the
flashing lights can be turned on only when needed. The Commission is already giving
consideration to the use of aircraft detection and lighting systems. The rule changes
would codify the existing practice.

WOW requested that the Commission allow other technologies designed to
mitigate lighting impacts to be considered, such as light intensity dimming solutions
(LIDS) to allow for flexibility. Drake Lighting, EGPNA, and MDU agreed that the
requirements should be technology neutral.

EGPNA requested the addition of"to use commercially reasonable efforts" and
"subject to FAA-approved system" instead of a hard requirement to implement the
technology. EGPNA's concern is due to the limited commercial availability of the
systems if they become widespread and or unable to secure a FAA approval, or that it
may be financially untenable to do so. MDU commented that it should only apply to
prospective cases going forward.

There was an overwhelming support from concerned citizens in favor of lighting
system rules. Tricia Fossum, David and Vicki Carpenter, Mark Naaden, Jim Melchior,
Durant Schiermeister, Sue Hass Kleinsasser, Andy Buntrock, and the Mills Family all
comrnentedJn_suppgrt^of th^changes. In general, the citizens indicated the Jight _
pollution from the wind turbines were littering the night sky and that less intrusive
technology should be implemented. The Mills Family stated that LIDS should be
preferred over radar due to the expense on existing wind farms.

In consideration of the concerns of the industry, revised proposed 69-06-08-
01(6)(n) has been modified to be technology neutral and subject to commercial
availability in addition to the FAA approval.

Case Nos. PU-16-776, PU-17-23
April 26,2017
Order Submitting Rules toAttorney General
Page 12



69-09-02-35 -- Installation and maintenance

Proposed 69-09-02-35 updates the rules and regulations for the Installation and
maintenance of electric supply and communication lines. The purpose of the adopting
the 2017 Edition Is to ensure that North Dakota safety requirements keep pace with
Industry standards. Aside from Staff testimony, no comments were received.

Proposed 69-09-02-35 updates the National Electrical Safety Code from 2012 to
2017.

Discussion

The Commission agrees with adopting the rules as revised.

Having reviewed the proposed revised rules and the testimony and comments
received, the Commission finds good cause for submitting the revised proposed rules,
attached to and made a part of this order, to the Attorney General for an opinion as to
legality.

Order

The Commission orders the revised proposed changes to the North Dakota
Administrative Code, as attached to and made a part of this order, be submitted to the
Attorney General for an opinion that the rules areapproved as to their legality.

PUBLIC SERVICE CGIWIVIISSIGN

^^mAAM/iJUaA
Brian Kroshus Randy Christmann / Julie Fedorchak
Commissioner ^Chairman !/ Commissioner

Case Nob. PU-16-776, PU-17-23
April26.2017
OrderSubmitting Rulesto Attorney General
Page 13



NORTH DAKOTA

PUBLIC SERVICE COIWIWISSION

Public Setvice Commission Case No. PU-16-776
Pubiic Utilities

Rulemaking

CHAPTER 69-06-08

CRITERIA

Section

69-6-8-1 Energy Conversion Facility Siting Criteria

69-6-8-2 Transmission Facility Corridor and Route Criteria

69-06-08-01. Energy conversion facility sitingcriteria.

The following criteria must guide and govern the preparation of the inventory

of exclusion and avoidance areas, and the site suitability evaluation process.

1. Exclusion areas. The following geographical areas must be excluded in

the consideration of a site for an energy conversion facility.

a. Designated or registered national: parks; memorial parks; historic

sites and landmarks; natural landmarks; historic districts;

monuments; wilderness areas; wildlife areas; wild, scenic, or

recreational rivers; wildlife refuges; and grasslands.

b. Designated orregistered state: parks; forests; forest management

lands; historic sites; monuments; historical markers; archaeological

sites; grasslands; wild, scenic, or recreational rivers; game refuges;

game management areas; management areas; and nature

preserves.



c. County parks and recreational areas; municipal parks; parks owned

oradministered by other governmental subdivisions; hardwood

draws; and enrolled woodlands.

d. Prime farmland and unique farmland, as defined by the land

inventory and monitoring division of the soil conservation service,

United States department of agriculture, in 7C.F.R. part 657;

provided, however, that if the commission finds that the prime

farmland and unique farmland that will be removed from usefor the

life of the facility is of such small acreage as to be of negligible

impact on agricultural productions, this exclusion does not apply.

e. Irrigated land.

f. Areas critical to the life stages of threatened or endangered animal

or plant species.

g. Areas where animal orplant species that are unique or rare to this

state would be irreversibly damaged.

h. Areas within one thousand two hundred feet of the geographic

center ofan intercontinental ballistic missile (IGBM) launch orlaunch

control facility.

2. Additional exclusion areas for wind energy conversion facilities, the

following geographical areas must beexcluded in the consideration of a

site for a wind energy conversion facility:

a. Areas less than:

(1) One and one-tenth times the height ofthe turbine from



interstate or state roadway right ofway;

(2) One and one-tenth times the height oftheturbine plus

seventy-five feet from the centerline ofany countyor

maintained township roadway;

(3) One and one-tenth times the height ofthe turbine from any

railroad rightof way;

(4) One and one-tenth times the height ofthe turbine from a one

hundred fifteen kilovolt or higher transmission line; and

(6) One and one-tenth times the height ofthe turbine from the

property line of a nonparticipating landowner, unless a

variance is granted. A variance may be granted ifan

authorized representative or agent of the permittee and

affected parties with associated wind rights file a written

agreement expressing all parties' support for a variance to

reduce the setback requirement in this subsection. A

nonparticipating landowner is a landowner that has not

signed a wind option or an easement agreement with the

permittee of the wind energy conversionfacility as defined in

North Dakota Century Code chapter 17-04.

3. Avoidance areas. Thefollowing geographical areas may notbe

approved as a site for an energy conversion facility unless the applicant

shows that under the circumstances there is no reasonable alternative. In

determining whether an avoidance area should bedesignated for a facility



the commission may consider, among other things, the proposed

management ofadverse impacts; the orderly siting offacilities; system

reliabiiity and integrity; the efficient use ofresources; and alternative sites.

Economic considerations alone will not justify approval ofthese areas. A

buffer zone ofa reasonable width to protect the integrity ofthe area must

be included. Natural screening may beconsidered in determining the

width of the buffer zone.

a. Historical resources which are notdesignated as exclusion areas.

b. Areas within the city limits of a city orthe boundaries of a military

installation.

c. Areas within known fioodplains as defined bythe geographical

boundaries of the hundred-year flood.

d. Areas that are geologically unstable.

e. Woodlands and wetlands.

f. Areas of recreational significance which are not designated as

exclusion areas.

4. Additional avoidance areas for windenergy conversion facilities. A

wind energy conversion facility site must not include a geographic area

where, due to opefatiori of the facility, the sound levels withiri one

hundred feet ofan inhabited residence ora community building will

exceed fifty dBA. The sound level avoidance area criteria maybe waived

in writing bythe owner ofthe occupied residence orthe community

building.



5. Selection criteria. Asite may beapproved in an area only when it is

demonstrated tothecommission by the applicant that any significant

adverse effects resulting from the location, construction, and operation of

the facility in thatarea as theyrelate to the following, will be at an

acceptable minimum, or that those effects will be managed and

maintainedat an acceptable minimum. The effects to be considered

include:

a. The impact upon agriculture:

(1) Agricultural production.

(2) Familyfarms and ranches.

(3) Land which the owner demonstrates has soil, topography,

drainage, and an available water supplythat cause the land

to be economically suitable for irrigation.

(4) Surfacedrainage patterns and ground waterflow patterns.

(5) The agricultural quality ofthe cropland.

b. The impact upon the availability and adequacy of:

(1) Law enforcement.

(2) Schoolsystems and education programs.

(3) Governmental services and facilities.

(4) General and mental health care facilities.

(6) Recreational programs and facilities.

(6) Transportation facilities and networks.

(7) Retail service facilities.



(8) Utility services,

c. The impact upon:

(1) Local institutions.

(2) Noise-sensitive land uses.

121 Light-sensitive land uses.

(84) Rural residences and businesses.

(45) Aquifers.

(56) Human health and safety.

(57) Animal health and safety.

(^ Plant life.

(59) Temporary and permanent housing.

(510) Temporary and permanent skilled and unskilled labor,

d. The cumulative effects of the location of the facility in relation to

existing and planned facilities and other industrial development.

6. Policy criteria. The commission may give preference to an applicant that

will maximize benefits that result from the adoption of the following

policies and practices, and in a proper case may require the adoption of

such policies and practices. The commission may also give preference to

an applicant thatwill maximize interstate benefitis. the benefits to be "

considered include:

a. Recycling ofthe conversion byproducts and effluents.

b. Energy conservation through location, process, and design.

c. Training and utilization of available labor in this state for the general



and specialized skills required.

d. Useofa primary energysource or rawmaterial located within the

state.

e. Not relocating residents.

f. Thededication ofan area adjacent to the facility to land uses such

as recreation, agriculture, or wildlife management.

g. Economies of construction and operation.

h. Secondaryuses ofappropriate associated facilities for recreation

and the enhancement of wildlife.

i. Use of citizen coordinating committees.

j. A commitment ofa portion ofthe energy produced for use in this

state.

k. Labor relations.

I. The coordination of facilities.

m. Monitoring of impacts.

iL. A commitment to install lighting mitigation technoloov for wind

energy conversion facilities subiect to commercial availability and

Federal Aviation Administration approval.

History: Amended effective August 1,1979; July 1,2006; April 1,2013;
General Authority: NDCC 49-22-18
Law Implemented: NDCC 49-22-05.1

69-09-02-36. Installation and maintenance - Conformance to National
Electrical Safety Code.

The installation and maintenance ofelectric supply and communication lines shall

conform to rules and regulations established in the 2042 2017 edition of the National



Electrical Safety Code which Is adopted by reference. Copies of these regulations may

be obtained from the public service commission, state capltol, Bismarck, North Dakota

58505-0480.

History: Amended elTective September 1,1984; January 1,1988; December 1,1990-
August 1,1993; July 1,1997; March 1,2003; July 1,2008; April 1,2013;
General Authority: NDCC 49-02-04
Law Implemented: NDCC 49-02-04,49-20-02
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NORTH DAKOTA

PUBLIC SERVICE COIWIWISSION

Public Seryice Commission Case No. PU-17-23
Public Utilities - Wind Decommissioning
Rulemaking

CHAPTER 69-09-09

WIND TURBINEFACILITY DECOWIIWISSIONING

Section

69-09-09-01 Definitions

69-09-09-02 Decommissioning Responsibility

69-09-09-03 Abandonment and Useful Life - Certificate of Ooeration

69-09-09-04 Decommissioning Period

69-09-09-05 Decommissioning Requirements

69-09-09-06 Decommissioning Plan

69-09-09-07 Existing Facilities

69-09-09-08 Financial Assurance

69-09-09-09 Failure to Decommission

69-09-09-01. Definitions.

Commorcial wind energy convorGion facility" moans a wind energy

convorsion facility of equal to or greater than five hundred kilowatts ih-

total namoplato gonorating capacitv."Capacitv Factor" means the ratio nf

the actual output generated by a facility for a period of time, to the output

that could be produced at the hameolate generating caDacitv ofthat

facility.



"CommiGsion" moans tho public sorvico commission."Certiffcate of

Operation" means an affidavit executed bv the Owner certifvlna to the

commission a faciiitv's:

^ Nameplate generating capacity:

bi Annuai capacity factor:

^ Annuai MWh output: and

i Monthly MWh output.

Wind turbino" means a wind turbine of equai to or greater than fivo -

hundred kilowatts in total namoplate generating capacity."Commercial

wind energy conversion facility" means a wind eneroyconyerslon facility

with one or more wind turbines that has a total nameplategenerating

capacity equal to or greater than five hundred kilowatts.

^ "Commission" means the public servicecommission.

^ "Construction" means any clearing ofland, excavation, orother action that

would affect the environment of the site of a facility, but does not includfi

activities incident to preliminary enoineerina or environmental studies.

^ "Decommissioning Plan" means a plan filed with the commission that

includes:

The anticipated life of the facility:

bi A decommissioning cost estimate excluding salvage value ofthe

turbines and egui'pment:



^ A description of the method used for determining the

decommissioning cost estimate:

i The anticipated manner in which the oroiect wiii be

decommissioned:

A description of anv expected effects on present and future naturai

resource deveiopment: and

t A detaiied pian of financial assurance sufficient to ensure

decommissioning.

Zi "Existingfacility" means a facility for which a certificate of site compatibility

has been issued prior to July 1.2017.

"Facility" means a commercial wind energy conversion facility including

wind turbines, turbine towers, tower bases, blades, pad transformers,

collector lines, substations, facility access roads, meteorology towers, and

all areas disturbed by the construction, operation, maintenance or

decommissioning activities.

£t. "Owner"means a person who holds a certificateof site compatibility

pursuant to North Dakota Century Code chapter 49-22.

History: Effective October 1,20081
General Authority: NDOC 28-32-02,49-02-27
Law implemented: NDOC 49-02-27

69-09-09-02. Decommissioning responsibility.

The owner or operator of a commercial wind energy conversion faeility is

responsible for decommissioning thatthe facility and for all costs associated with



dGcommissioning that facility and Qosocigtod fQcilitloG.

History: Effective October 1.2008:
GeneralAuthority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-03. HsefiifAbandonmentand useful life - certificate ofoperation.

A commorcial wind energy conversion facility or individual wind turbine Iq

presumed to bo at the end of its usoful life if the facility or turbino goneratos no eloctricity

for a continuing period of twenty four months. The presumption may bo rebutted by

submitting to the commission for approvai q plan outlining the steps and schodulo

for returning the commercial wind energy conversion facility or wind turbine to sorvico.

^ After construction ofa faciiitv Is comoiete. theowner shall annuailv file a

certificate ofoperation with the commission for thatfacilitv bvthe first ofApril

of each vear.

^ If no energyis generated bvone ofmore wind turbines for the time oerind

specified in the certificate ofoperation, a written explanation forthe non-

generatino wind turbines mustaccompany the certificate ofoperation.

— Afaciiitv is presumed to be at the end of its useful life if its annual

capacityfactor is less than ten percent fortwo consecutiveyears.

^ Afaciiitv is presumed to be abandoned if. after commencement of

constructionand prior to completion, a period of twentv-four consecutive

months has passed with no significant construction.

A presumption underthis section maybe rebutted bvfiling a plan for



commission approval outlining the steps and schedule for continuing

construction or operation of the facility or wind turbine.

History: Effective October 1.2008:
General Authority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-04. Decommissioning period.

The facility owner or operator shail begin decommissioning a commercial wind

energy convorsion facility or wind turbine within eighttwelye months after the time the

faciiityabandonment orturbine roaches the end ofits useful life, as determined in section

69 09 09 03. Decommissioning must be completed within eighteontwentv-four months

after the faciiityabandonment or turbine reaches the end of its useful life unless the

commission approves a plan specifying the steps and schedules to return the facility to

operation.

History: Effective October 1,2008j_ .
General Authority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-05. Decommissioning requirements.

Decommissioning and site restoration includes:

1_. dismantling Dismantling and removal of all towers, turbine generators,

transformers, and overhead cables;

2^ removal Removal of underground cables to a depth of twenty-four [60.96

centimeters] inches;

^ removalRemoval offoundations, buildings, and annlilary equipment to a

depth ot



a. throojhree feet [91.44 centimetersi for facilities constructed before

July 1.2017: and

~ rsnioval of surface road material and restoration of the roads

and turbine sites to substantially the same physical condition that

existed immodiatoly boforo construction of the commercial wind

energy conversion facility or wind turbine. The site must bo

restored and roolai'med to the same gonerai topography that

existed just prior to the beginning of the construction ofthe •

Gommorcial wind energy conversion facility or wind turbine and with-

topsoit rospread over the disturbed areas at a depth similar to that-

in existence prior to the disturbance. Areas disturbed by the

construction ofthe facility and decommissioning activities must bo—

graded, topsoiled, and rosoodod according to natural rosourco-

consorvation service technical guide recommendations and other

agency recommendations, unless the landowner requests in writing

that the access reads or ether land surface areas be retainedTFour

feet n21.92 centimetersi for facilities constructed on or after July 1,

2017: —

Site restoration and reclamation to the approximate original topograohv

that existed prior to construction ofthe facilitv with topsoil respread over

the disturbed areas at a depth similar to that in existence prior to the

disturbance: and



^ Grading and topsoil of areas disturbed bv the facility, and reseedina

according to natural resource conservation service recommendations.

unless the commission approves an owner request signed bv the

applicable landowner, identifying the surface features the landowner

prefers to remain in place, and the reason the landowner prefers those

features to remain.

History: Effective October 1.2008:
GeneralAuthority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC49-02-27

69-09-09-06. Decommissioning plan.

Prior to commoncoment of operation of a commorcial wind onorgy conversion

facility or wind turbino, tho facility or turbino owner or operator shall filo for commicsion

roviow the ostimatod docommissioning cost por turbine, in current dollars at tho time

of filing, for the proposed facility or turbino and a comprehonsivo decommissioning

plan that dcccribos any oxpocted otfoct on present and—future natural resourco

dovolopmont and how tho facility or turbino owner or operator plane to pay for

decommissioning tho facility or turbino as roguired by section 60 09 10 05 at tho

appropriate time. Tho commission may at any time reguiro the owner or operator of a

commercial wind energy conversion facility or wind turbine to file a report with the

cemmicsien describing how the facility or turbine owner or—operator is fulfilling thic

obligation.

. — Prior to the commencement ofoperation ofa facilitv. the owner must

have an aooroved decommissioning plan.



~ The Commission shall make a determination on thedecommissionino plan

no laterthan sixty davs afterdecommissioning plan is deemed complete

by the commission

A decommissioning cost estimate for a facility:

^ Must be made by a professional engineer licensed by the Stateof

North Dakota and at the owner's expense:

^ May include ^ decommissioning costestimate including salyaae

yalue in addition to the decommissioning cost estimate excluding

salyaae yalue:

^ Must be updated and filed with the commission ten years after

initial approyal of the decommissioning plan and then continue to

be updated and filed with the commission eyery fiye years until

decommissioning is complete.

^ The commission mayat any time reguire the owner to file an updated

decommissioning plan.

History: Effectlye October 1,2008; amendedeffectiye October 1.2010: amended
effectiyfe t — —
General Authority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-07. Existing facilities.

Ownors and oporators of oxisting commercial wind energy conyorsion faGillties

shall filo with the commission the Information required in section 69 09 00 06 within-ene

year after July 1. 2008.The owner ofan existing facility shall proyide financial assurance

8



after the tenth year of operation sufficient to complete decommissioning.

History: Effective October 1.2008:
GeneralAuthority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-08. Financial assurance.

After the tenth year of oporatton of a commorcial wind energy conversion facility

or wind turbine, the commisoton by order may require the owner or operator to secure

Qperformance bond, surety bond, letter of credit, corporate guarantee, or other form of

financial jccuranco that is accoptablo to the commission to cover the anticipatod costs

of decommiocioning the commorcial wind energy convorcion facility or turbine. The

commicsion may accopt a corporate guarantee if the corporation has a tangible not

worth of at loact ton million dollars, a ratio of total liabilities to not worth of 2.5 or Iosg, and

a ratio ofcurrent ascots to current liabilities of 1.2 or greator; or if it has an invostmont

grade current rating for its most rocont bond issuance of "Baa" or higher as issued by

Moody's Invoctorc Sorvico "BBB" or higher as isouod by Standard and Poor's

Corporation, or an equivalent rating by any other nationally recognized statistical rating

organization, as defined and approved by tho United Statoc seouritios and oxchango

commission.

i. Prior to commencement ofconstruction ofa facilitv. the owner shall provide

financial assurance eaual to five percent of the estimated cost of

construction ofthe facilitv that mav be used to decommission the facilitv in

the event it is abandoned prior to operation. Within sixtv davs of receipt nf

written notice from the owner that the facilitv is commerciallv operational,

the commission shall return or release said financial assurance provided fn



the commission.

— Pn'or to commencement of operation of a facility, the owner shall provide

financial assurance that is acceptable to the commission and sufficient to

ensure complete decommissioning.

~ Financial assurance may be in theform ofa performance bond either as.

or combination of. a surety bond, irrevocable letter of credit, self-

guarantee. parent guarantee, or another form offinancial assurance thatis

acceptable to the commission to cover the anticipated costs of

decommissioning.

The commission may allow the ownerto provide financial assurance

through an incremental bond schedule. To be given consideration, an

incremental bond schedulemust include an initial bond increment prior to

commencement of operation.

^ The commission may accept a self-guaranteeor parent guarantee if:

^ The owner has been in continuous operation as a business entity

for five years preceding the application. The commission mav

accept a self-guarantee with less than five years ofcontinuous

operation ifguaranteed with a parent guarantee and the parent

company has been in operation for at least five years preceding the

application: and

bi The owneror parent guarantor has or is one ofthe following:

10



ill A current rating in the "A" category or higherfor its most

recent bond issuance or Issuer rating as issued bv Moodv's

Investors Service. Standard and Poor's Corporation, or an

equivalent rating bv anv other nationallv recognized statistical

rating organization, as defined and approved bv the United

States securities and exchange commission, that is

acceptable to the commission. Ifan organization has different

ratings among various rating organizations, the commission

shall accept the higher of the ratings:

(2) A tangible net worth of at least ten million dollars, a ratio of

total liabilities to net worth of 2.5 or less, and a ratio of

current assets to current liabiiitv of 1.2 or greater: or

121 An electric pubiic utilitv as defined bv N.D.C.C. g 49-03-

01.5(2).

Si The totalamount of an outstanding self-guarantee fordecommissioning

mav not exceed twentv-five percent of the owner's tangible net worth in

the United States.

L The combined total amount of an outstanding self-guarantee and parent

guarantee for decommissioning mv not exceed twentv-five percent ofthe

owner's and parent guarantor's combined tangible net worth in the United

States.

11



— 3nyfinancial assurance is modified, cancelled, suspended or revoked.

the Owner shall immediately notify the commission and provide financial

assurance as soon as practicable sufficient to ensure complete

decommissioning

— JhG commission may require additional financial assurance upon a findino

that the current financial assurance for a facility is notsufficient to ensure

complete decommissioning.

History: Etfective October 1.2008:
General Authority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-09. Failure to decommission.

commorcial wind energy convorsion facility owner or operator does not

complete decommissioning, the commission may take such action as—may bo

nececcary to complete decommissioning, including requirinqaction to require forfeiture

of thea bond. The entry into a participating landowner agreement shall constitute

agreement and consent of the parties to the agreement, their respective heirs,

successors, and assigns, that the commission may take such action as may be

necessary to decommission a commorcial wind energy convorsion facility or wind

turbino~including~the~"exercise by the commission, commission staff, and"~their

contractors of the right of ingress and egress for the purpose of decommissioning the

commercial wind energy convorsion facility.

History: Effective October 1.2008:
General Authority: NDCC 28-32-02,49-02-27
Law Implemented: NDCC 49-02-27
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April 26, 2017
MORTH D.AKOiA

PUBLIC SLRViCE COMMiSSION

Mr. John Schuh

Public Service Commission

600 E. Boulevard Ave Dept 408
Bismarck, ND 58505

Dear Mr. Schuh:

The Office of Attorney General has examined the proposed amendments to N.D.A.C.
§§ 69-06-08-01 and 69-09-02-35 (Case No. PU-16-775) concerning energy conversion
facility siting criteria and the National Electrical Safety Code, and the proposed
amendments to N.D.A.C. ch. 69-09-09 (Case No. PU-17-23) concerning wind facility
decommissioning, along with the notice of the proposed rules, the publication of that
notice, and the filing of that notice with the Legislative Council. This office has also
determined that 1) a written record of the agency's consideration of any comments to
the proposed rules was made, 2) a regulatory analysis was issued, 3) a takings
assessment was prepared, 4) a small entity regulatory analysis and an economic impact
statement were prepared, 5) the proposed rules are within the agency's statutory
authority.

These administrative rules are in substantial compliance with N.D.C.C. ch. 28-32 and
are hereby approved as to their legality. Upon final adoption, these rules may be filed
with the Legislative Council.

Sincerely,

eee

cc: Vonette Richter, Legislative Council

53 PU-17-23 Filed: 4/26/2017 Pages: i
Letter approving administrative rules

North Dakota AttorneyGeneral

TroySeibel, Chief Deputy

Troy Seibel
Chief Deputy Attorney General

48 PU-16-775 Filed: 4/26/2017
Letter approving administrative rules

North Dakota Attorney General

Troy Seibel. Chief Deputy

Pages; i



APPROVED
DATE;

MOTION

April 28, 2017

Public Service Commission

Public Utilities

Rulemaking

Public Service Commission
Public Utilities - Wind Decommissioning
Rulemaking

Case No. PU-16-776

Case No. PU-17-23

Having been approved by the Attorney General, I move the Commission adopt

the proposed amendments to North Dakota Administrative Code Sections 69-06-08-01

and 69-09-02-35, and Chapter 69-09-09, and forward the proposed amendments to the

Legislative Council for publication in Public Service Commission, Public Utilities,

Rulemaking, Case No. PU-16-775, and Public Service Commission, Public Utilities -

Wind Decommissioning, Rulemaking, Case No. PU-17-23.

54 PU-17-23 Filed: 4/28/2017 Pages: i
Commission Motion to adopt rules and forward to
Legislative Council

Public Service Commission

49 PU-16-775 Filed: 4/28/2017 Pages: 1
Commission Motionto adopt rules and forward to
Legislative Council

Public Service Commission



NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission Case No. PU-16-775
Public Utilities

Rulemaking

CHAPTER 69-06-08

CRITERIA

Section

69-6-8-1 Energy Conversion Facility Siting Criteria

69-6-8-2 Transmission Facility Corridor and Route Criteria

69-06-08-01. Energy conversion facility siting criteria.

The following criteria must guide and govern the preparation of the inventory

of exclusion and avoidance areas, and the site suitability evaluation process.

1. Exclusion areas. The following geographical areas must be excluded in

the consideration of a site for an energy conversion facility.

a. Designated or registered national: parks; memorial parks; historic

sites and landmarks; natural landmarks; historic districts;

monuments; wilderness areas; wildlife areas; wild, scenic, or

recreational rivers; wildlife refuges; and grasslands.

b. Designated or registered state: parks; forests; forest management

lands; historic sites; monuments; historical markers; archaeological

sites; grasslands; wild, scenic, or recreational rivers; game refuges;

game management areas; management areas; and nature

preserves.



c. County parks and recreational areas; municipal parks; parks owned

or administered by other governmental subdivisions; hardwood

draws; and enrolled woodlands.

d. Prime farmland and unique farmland, as defined by the land

inventory and monitoring division of the soil conservation service,

United States department of agriculture, in 7 C.F.R. part 657;

provided, however, that ifthe commission finds that the prime

farmland and unique farmland that will be removed from use for the

life of the facility is of such small acreage as to be of negligible

impact on agricultural productions, this exclusion does not apply.

e. Irrigated land.

f. Areas critical to the life stages of threatened or endangered animal

or plant species.

g. Areas where animal or plant species that are unique or rare to this

state would be irreversibly damaged.

h. Areas within one thousand two hundred feet of the geographic

center of an intercontinental ballistic missile (IGBM) launch or launch

control facility.

2. Additional exclusion areas for wind energy conversion facilities. The

following geographical areas must be excluded in the consideration of a

site for a wind energy conversion facility:

a. Areas less than:

(1) One and one-tenth times the height of the turbine from



interstate or state roadway right of way;

(2) One and one-tenth times the height ofthe turbine plus

seventy-five feet from the centerline ofany county or

maintained township roadway;

(3) One and one-tenth times the height of the turbine from any

railroad right of way;

(4) One and one-tenth times the height ofthe turbine from a one

hundred fifteen kilovolt or higher transmission line; and

(5) One and one-tenth times the height ofthe turbine from the

property line of a nonparticipating landowner, unless a

variance is granted. A variance may be granted if an

authorized representative or agent of the permittee and

affected parties with associated wind rights file a written

agreement expressing all parties' support for a variance to

reduce the setback requirement in this subsection. A

nonparticipating landowner is a landowner that has not

signed a wind option or an easement agreement with the

permittee of the wind energy conversion facility as defined in

North Dakota Century Code chapter 17-04.

3. Avoidance areas. The following geographical areas may not be

approved as a site for an energy conversion facility unless the applicant

shows that under the circumstances there is no reasonable alternative. In

determining whether an avoidance area should be designated for a facility



the commission may consider, among other things, the proposed

managementof adverse impacts; the orderly siting offacilities; system

reliability and integrity; the efficient use of resources; and alternative sites.

Economic considerations alonewill not justify approval ofthese areas. A

buffer zoneofa reasonable width to protect the integrity ofthe area must

be included. Natural screening may be considered in determining the

width of the buffer zone.

a. Historical resources which are not designated as exclusion areas.

b. Areas within the city limits of a city orthe boundaries of a military

installation.

c. Areas within known floodplains as defined by the geographical

boundaries of the hundred-year flood.

d. Areas that are geologically unstable.

e. Woodlands and wetlands.

f. Areas ofrecreational significance which are not designated as

exclusion areas.

Additional avoidance areas for wind energy conversion facilities. A

wind energy conversion facility site must not include a geographic area

where, due to operation of the facility, the sound levels within one

hundred feet of an inhabited residence ora community building will

exceed fifty dBA. The sound level avoidance area criteria may be waived

in writing by the owner of the occupied residence orthe community

building.



5. Selection criteria. Asite may beapproved in an area only when it is

demonstrated tothe commission by the applicant that any significant

adverse effects resulting from the location, construction, and operation of

the facility in that area as they relate to the following, will be at an

acceptable minimum, or that those effects will be managed and

maintained at an acceptable minimum. The effects to be considered

include:

a. The impact upon agriculture:

(1) Agricultural production.

(2) Family farms and ranches.

(3) Land which the owner demonstrates has soil, topography,

drainage, and an available water supplythat cause the land

to be economically suitable for irrigation.

(4) Surface drainage patterns and ground water flow patterns.

(5) Theagricultural quality ofthe cropland.

b. The impact upon the availability and adequacy of:

(1) Law enforcement.

(2) School systems and education programs.

(3) Governmental services and facilities.

(4) General and mental health care facilities.

(5) Recreational programs and facilities.

(6) Transportation facilities and networks.

(7) Retail service facilities.



(8) Utility services.

0. The impact upon:

(1) Local institutions.

(2) Noise-sensitive land uses.

(3) Light-sensitive land uses.

(34) Rural residences and businesses.

(45) Aquifers.

(56) Human health and safety.

(67) Animal health and safety.

(78) Plant life.

(89) Temporary and permanent housing.

(910) Temporary and permanent skilled and unskilled labor,

d. The cumulative effects of the location of the facility in relation to

existing and planned facilities and other industrial development.

6. Policy criteria. The commission may give preference to an applicant that

will maximize benefits that result from the adoption of the following

policies and practices, and in a proper case may require the adoption of

such policies and practices. The commission may also give preference to

an applicant that will maximize interstate benefits. The benefits to be

considered include:

a. Recycling of the conversion byproducts and effluents.

b. Energy conservation through location, process, and design.

c. Training and utilization of available labor in this state for the general



and specialized skills required.

d. Use of a primary energy source or raw material located within the

state.

e. Not relocating residents.

f. The dedication of an area adjacent to the facility to land uses such

as recreation, agriculture, or wildlife management.

g. Economies of construction and operation.

h. Secondary uses of appropriate associated facilities for recreation

and the enhancement of wildlife.

i. Use of citizen coordinating committees.

j. A commitment of a portion of the energy produced for use in this

state.

k. Labor relations.

I. The coordination of facilities.

m. Monitoring of impacts.

IL A commitment to install liahtino mitigation technology for wind

energy conversion facilities subiect to commercial availability and

Federal Aviation Administration approval.

History: Amended effective August 1, 1979; July 1, 2006; April 1, 2013j .
General Authority: NDCC 49-22-18
Law Implemented: NDCC 49-22-05.1

69-09-02-35. Installation and maintenance - Conformance to National
Electrical Safety Code.

The installation and maintenance of electric supply and communication lines shall

conform to rules and regulations established in the 204^ 2017 edition of the National



Electrical SafetyCode which is adopted by reference. Copiesof these regulations may

be obtained from the public service commission, state capitol, Bismarck, North Dakota

58505-0480.

History: Amended effective September 1, 1984; January 1,1988; December 1,1990;
August 1.1993; July 1, 1997; March 1, 2003; July 1, 2008; April 1, 2013; .
General Authority: NDCC 49-02-04
Law Implemented: NDCC 49-02-04, 49-20-02
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Section

69-09-09-01

69-09-09-02

69-09-09-03

69-09-09-04

69-09-09-05

69-09-09-06

69-09-09-07

69-09-09-08

69-09-09-09

CHAPTER 69-09-09

WIND TURBINEFACILITY DECOMMISSIONING

Definitions

Decommissioning Responsibility

Abandonment and Useful Life - Certificate of Operation

Decommissioning Period

Decommissioning Requirements

Decommissioning Plan

Existing Facilities

Financial Assurance

Failure to Decommission

69-09-09-01. Definitions.

"1- "Commorcial wind onorgy conversion facility" means a wind onorgy

conversion facility of oqual to or groator than fivo hundred kilowatts in

total namoplate generating capacitv."Capacitv Factor" means the ratio of

the actual output generated bv a facility for a period of time, to the output

that could be produced at the nameolate generating capacity of that

facility.



2. "Commission" means the public service commission."Certificate of

Operation" means an affidavit executed by the Owner certifying to the

commission a facility's:

a Nameplate generating capacity:

^ Annual capacity factor:

a Annual MWh output: and

d Monthly MWh output.

3. "Wind turbine" means a wind turbine of equal to or greater than five

hundred kilowatts in total nameplate generating capacitv."Commercial

wind energy conversion facility" means a wind energy conversion facility

with one or more wind turbines that has a total nameplate generating

capacity equal to or greater than five hundred kilowatts.

4. "Commission" means the public service commission.

5. "Construction" means any clearing of land, excavation, or other action that

would affect the environment of the site of a facility, but does not include

activities incident to preliminary engineering or environmental studies.

6. "Decommissioning Plan" means a plan filed with the commission that

includes:

The anticipated life of the facility;

d A decommissioning cost estimate excluding salvage value of the

turbines and eguipment;



^ A description of the method used for determining the

decommissioning cost estimate:

i The anticipated manner in which the proiect will be

decommissioned:

^ A description of any expected effects on present and future natural

resource development: and

1 A detailed plan of financial assurance sufficient to ensure

decommissioning.

L "Existing facility" means a facility for which a certificate of site compatibility

has been issued prior to July 1. 2017.

§j. "Facility" means a commercial wind energy conversion facility including

wind turbines, turbine towers, tower bases, blades, pad transformers,

collector lines, substations, facility access roads, meteorology towers, and

all areas disturbed by the construction, operation, maintenance or

decommissioning activities.

"Owner" means a person who holds a certificate of site compatibility

pursuant to North Dakota Century Code chapter 49-22.

History: Effective October 1, 2008i
General Authority: NDOC 28-32-02, 49-02-27
Law Implemented: NDOC 49-02-27

69-09-09-02. Decommissioning responsibility.

The owner or operator of a commercial wind energy conversion facility is

responsible for decommissioning thatthe facility and for all costs associated with



decommissioning that facility and associated facilitios.

History: Effective October 1, 2008i
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-03. UsofulAbandonment and useful life - certificate of operation.

A commercial wind energy conversion facility or individual wind turbine is

presumed to bo at tho ond ofits usoful life if thefacility orturbine generates noelectricity

for a continuing poriod of twenty four months. The presumption may bo rebutted by

submitting to tho commission for approval a plan outlining the steps and schodulo

for returning tho commorcial wind energy conversion facility or wind turbine to sorvico.

li After construction of a facilitv is complete, the owner shall annuallv file a

certificate of operation with the commission for that facilitv bv the first of April

of each vear.

2^ If no energy is generated bv one of more wind turbines for the time period

specified in the certificate of operation, a written explanation for the non-

generating wind turbines must accompany the certificate of operation.

3i A facilitv is presumed to be at the end of its useful life if its annual

capacity factor is less than ten percent for two consecutive years.

4. A facilitv is presumed to be abandoned if. after commencement of

construction and prior to completion, a period of twentv-four consecutive

months has passed with no significant construction.

5^ A presumption under this section may be rebutted bv filing a plan for



commission approval outlining the steps and schedule for continuing

construction or operation of the facility or wind turbine.

History: Effective October1, 2008^
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-04. Decommissioning period.

The facility owner or operator shall begin decommissioning a commercial wind

energy conversion facility or wind turbino within eiohttwelve months after the time the

faetfrtyabandonment or turbine reachos the end of its useful life, as determined in section

69 09 09 03. Decommissioning must be completed within eiqhteentwentv-four months

after the facilitvabandonment or turbine roaches tho end of its useful life unless the

commission approves a plan specifvinq the steps and schedules to return the facilitv to

operation.

History: Effective October 1, 2008j .
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-06. Decommissioning requirements.

Decommissioning and sito restoration includes:

1_. dismantlinq Dismantling and removal of all towers, turbine generators,

transformers, and overhead cables;

2^ femeval Removal of underground cables to a depth oftwenty-four [60.96

centimeters] inches;

3, femevalRemoval of foundations, buildings, and ancillary equipment to a

depth of:



a. thfeeThree feet [91.44 centimetersi for facilities constructed before

July 1. 2017: and

b. removal of surface road material and restoration of the roads

and turbino sites to substantially the same physical condition that

existed immediately before construction of the commercial wind

energy conversion facility or wind turbine. The site must bo

restored and reclaimed to the samo general topography that

existed just prior to the beginning of the construction of the

commercial wind energy conversion facility or wind turbine and with

topsoil resproad over the disturbed areas at a depth similar to that

in existence prior to the disturbance. Areas disturbed by the

construction of the facility and decommissioning activities must be—

graded, topsoiled, and resoeded according to natural resource

conservation service technical guide recommendations and other—

agency recommendations, unless the landowner requests in writing

that the access roads or other land surface areas be retained.Four

feet [121.92 centimetersi for facilities constructed on or after Julv 1.

2017:

Site restoration and reclamation to the approximate original topoaraphv

that existed prior to construction of the facility with topsoil respread over

the disturbed areas at a depth similar to that in existence prior to the

disturbance: and



Si Grading and topsoil of areas disturbed by the facility, and reseedina

according to natural resource conservation service recommendations.

unless the commission approves an owner reguest signed by the

applicable landowner, identifying the surface features the landowner

prefers to remain in place, and the reason the landowner prefers those

features to remain.

History: Effective October 1, 2008j .
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-06. Decommissioning plan.

Prior to commencement of operation of a commercial wind energy conversion

facility or wind turbine, the facility or turbine owner or operator shall file for commission

review the estimated decommissioning cost per turbine, in current dollars at the time

of filing, for tho proposed facility or turbine and a comprehensive decommissioning

plan that describes any expected effect on present and—future natural resource

development and how the facility or turbine owner or operator plans to pay for

decommissioning the facility or turbine as required by section 69 09-10 05 at tho

appropriate time. The commission may at any time require the owner or operator of a

commercial wind energy conversion—facility or wind turbine to file a report with tho

commission describing how the facility or turbine owner or operator is fulfilling this

obligation.

1_i Prior to the commencement of operation of a facilitv. the owner must

have an approved decommissioning plan.



2. The Commission shall make a determination on the decommissioning plan

no later than sixty days after decommissioning plan is deemed complete

by the commission.

^ A decommissioning cost estimate for a facility:

a Must be made by a professional engineer licensed by the State of

North Dakota and at the owner's expense:

bi May include a decommissioning cost estimate including saiyaae

yalue in addition to the decommissioning cost estimate excluding

salyaqe yalue:

a Must be updated and filed with the commission ten years after

initial approyal of the decommissioning plan and then continue to

be updated and filed with the commission eyery fiye years until

decommissionina is complete.

4. The commission may at any time require the owner to file an updated

decommissioninq plan.

History: Effectiye October 1, 2008; amended effectiye October 1, 2010: amended
effectiye .
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-07. Existing facilities.

Owners and operators of existing commercial wind energy conyersion facilities

shall file with the commission the information required in section 69 09 09 06 within ono

year after July 1. 2008.The owner of an existing facility shall proyide financial assurance

8



after the tenth year of operation sufficient to complete decommissioning.

History: Effective October 1, 2008^ .
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-08. Financial assurance.

After the tenth year of operation of a commercial wind energy conversion facility

or wind turbine, the commission by order may require the owner or operator to secure

a performance bond, surety bond, letter of credit, corporate guarantee, or other form of

financial assurance that is acceptable to the commission to cover the anticipated costs

of decommissioning the commercial wind energy conversion—facility or turbine. The

commission may accept a corporate guarantee if tho corporation has a tangible net

worth of at least ton million dollars, a ratio of total liabilities to net worth of 2.5 or less, and

a ratio of current assets to current liabilities of 1.2 or greater; or if it has an investment

grade current rating for its most recent bond issuance of "Baa" or higher as issued by

Moody's Investors Service "BBB" or higher—as issued by Standard and Poor's

Corporation, or an equivalent rating by any other nationally recognized statistical rating

organization, as defined and approved by the United States securities and exchange

commission.

L Prior to commencement of construction of a facilitv. the owner shall provide

financial assurance equal to five percent of the estimated cost of

construction of the facilitv that mav be used to decommission the facilitv in

the event it is abandoned prior to operation. Within sixtv davs of receipt of

written notice from the owner that the facilitv is commerciallv operational.

the commission shall return or release said financial assurance provided to



the commission.

2^ Prior to commencement of operation of a facility, the owner shall provide

financial assurance that is acceptable to the commission and sufficient to

ensure complete decommissioning.

3. Financial assurance may be in the form of a performance bond either as.

or combination of. a surety bond, irrevocable letter of credit, self-

guarantee. parent Guarantee, or another form of financial assurance that is

acceptable to the commission to cover the anticipated costs of

decommissionina.

4. The commission may allow the owner to provide financial assurance

through an incremental bond schedule. To be given consideration, an

incremental bond schedule must include an initial bond increment prior to

commencement of operation.

5. The commission may accept a self-guarantee or parent guarantee if:

a. The owner has been in continuous operation as a business entity

for five years preceding the application. The commission may

accept a self-guarantee with less than five years of continuous

operation if guaranteed with a parent guarantee and the parent

company has been in operation for at least five years preceding the

application: and

b. The owner or parent guarantor has or is one of the following:

10



(1) A current rating in the "A" category or higher for its most

recent bond issuance or issuer rating as issued by Moodv's

Investors Service. Standard and Poor's Corporation, or an

equivalent rating bv anv other nationallv recognized statistical

rating organization, as defined and approved bv the United

States securities and exchange commission, that is

acceptable to the commission. If an organization has different

ratings among various rating organizations, the commission

shall accept the higher of the ratings:

(2) A tangible net worth of at least ten million dollars, a ratio of

total liabilities to net worth of 2.5 or less, and a ratio of

current assets to current liabilitv of 1.2 or greater: or

(3) An electric public utilitv as defined bv N.D.C.C. § 49-03-

01.5(2).

6^ The total amount of an outstanding self-guarantee for decommissioning

mav not exceed twentv-five percent of the owner's tangible net worth in

the United States.

L. The combined total amount of an outstanding self-guarantee and parent

guarantee for decommissioning mv not exceed twentv-five percent of the

owner's and parent guarantor's combined tangible net worth in the United

States.

11



8. If any financial assurance is modified, cancelled, suspended or revoked,

the Owner shall immediately notify the commission and provide financial

assurance as soon as practicable sufficient to ensure complete

decommissioning.

9. The commission may require additional financial assurance upon a finding

that the current financial assurance for a facility is not sufficient to ensure

complete decommissioning.

History: Effective October 1, 2008;.
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

69-09-09-09. Failure to decommission.

If the commercial wind energy conversion facility owner or operator does not

complete decommissioning, the commission may take such action as may be

necessary to complete decommissioning, including reguiringaction to require forfeiture

of thea bond. The entry into a participating landowner agreement shall constitute

agreement and consent of the parties to the agreement, their respective heirs,

successors, and assigns, that the commission may take such action as may be

necessary to decommission a commercial wind energy conversion facility or wind

turbine, including the exercise by the commission, commission staff, and their

contractors of the right of ingress and egress for the purpose of decommissioning the

commercial wind energy conversion facility.

History: Effective October 1, 2008i
General Authority: NDCC 28-32-02, 49-02-27
Law Implemented: NDCC 49-02-27

12


