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MR. DAWEON: W are back on the record.

Ms. Wlls is providing testinony and we're at the point
where she is subject to cross exam nation by M.
Schmdt. M. Schmdt?

BY MR SCHM DT CROSS EXAM NATI ON

Q Thank you, Your Honor. Good afternoon, M.
Vel ls.

A. Good afternoon.

Q During your direct testinony, you talked a | ot
about native prairie and how this project area
enconpasses sone native prairie land; is that correct?

A. That's correct.

Q You al so described native prairie |and as
essentially (inaudible) |and?

A. Correct.

Q Fair to say?

A. | would say that the focus is nore on the
nmechanical tillings comobn with turning over a cop so
you coul d have a shovel in one single |ocation and that
woul dn't necessarily penetrate the sod, so | think
working in a simlar line, just nore nmechani zed.

Q Are native prairie and roam ng grasslands novice
wi th each ot her?

A. Yes.

Q Can we agree that native prairie is a habitat
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for the Dakota skipper?

A. That is certainly one of the habitat types for
t hem vyes.

Q And the Dakota skipper is a federally threatened
butterfly; is that correct?

A. Correct.

Q Wiat does it nean to be federally threatened?

A. Federally threatened neans you're on the Federal
Endangered Species Act and so you're a |isted species,
whi ch nmeans if you want to inpact that species, there
are a couple of ways you can go about that. There's a
public and a private permtting process. The public
process that would be a NEPA trigger. It doesn't apply
to us. W don't have any NEPA triggers and we're al so
not having any inpact. So there would be no need to go
down that route

Q Now, it's NextEra's position that native prairie
area will be avoided by this project where possible,
correct?

A. Correct.

Q You're aware of North Dakota Gane and Fish, they
have expressed concerns with the disturbance of native
prairie | ands to you?

A. Yes.

Q Do you agree with North Dakota Gane and Fish's
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contention that native prairie is vital to many
declining bird or pollinated species?

A. Yes. That's an inportant habitat to nany ani nals
and pol |l i nated speci es.

Q Now, | want you to turn to exhibit nunber four
which is the anended application and if you | ook at page
80, hal fway down the second paragraph, it states that
approximately 3.0 acres of native prairie will be
permanent |y inpacted by the project.

A. I"'msorry, could you repeat that?

Q Sure. So |I'mon page 80 of exhibit nunber four,

t he second paragraph about hal fway down the paragraph it
states, based on the current design, approximtely 3.0
acres of native prairie will be pernmanently inpacted by
the project. Can we agree that's what it says?

A. Could you repeat that? I'"'min the right
paragraph but | just want to check what you said.

Q It's about halfway down. It says based on the
current design, approximtely 3.0 acres of prairie wll
be permanently inpacted by the project?

A. Yes, | see that.

Q Can | have you turn to exhibit nunber seven and
page three. Looking at table two of page three of
exhi bit number seven three.

A. Ckay. So | am |l ooking at page three, table two.
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Q And in this table it says unbroken grassland and
then we nove over to the third colum, acres pernmanently
i npacted by project, 5.8. So why did the anount of
native prairie disturbance double, alnost doubl e,
bet ween Novenber of 2018 when the application was
subm tted and January 31, 20197

A. Engineering continues to refine the design and
often we're working through road and col | ecti on changes.
So that is the nost likely source of that tiny change. |
woul d say that although it is a doubling, | think you
woul d have to characterize that in context of the whole
project or that six percent is still a pretty small, or
excuse ne, six acres is still a pretty snmall percentage
of the overall project.

Q So I guess I'mnot exactly follow ng how we
ended up with twi ce as nuch native prairie disturbance
in that short period of time. Was it a calculation error
or did sonething subsequently change?

A. So sonet hing changed. It wasn't substantive. As
M. Hart testified, there have been m nor changes to
road and coll ections since the anended 200 negawat t
application was filed in Novenber versus the timng of
t hese exhibits, which were the part of the 30 day pre
hearing filed in February, | believe, so that is the

difference in the tineline. It reflects the advancenent
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of design.

Q So it is 5.8 acres?

A. That is accurate.

Q Okay. If | could actually just have you turn
back one page on exhibit nunber seven to page two. |I'm
| ooki ng at table one which is the | and use
classification for turbine and if we |look at the third
colum where it says unbroken grassland turbine Id, we
see these turbine 54, 52, 55, 65, 67 and 71. You see
where it says that?

A. | do.

Q And do we agree that that indicates there are
seven planned turbine |ocations that are classified as
unbr oken grassl and?

A. W do agree.

Q Now, | want you to |l ook at exhibit nunber 46.

A I'mlooking at it.

Q Now, | believe on your direct testinony you
indicated this was a letter that you had drafted; is
t hat correct?

A. That is correct. Qur teamdrafted it.

Q GCkay. Have you | ook at the bottom paragraph on
the first page of exhibit nunber 467

A. Yes.

Q And I'mlooking at the third line where it says
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those efforts have resulted in only five of the 76
pl anned turbines being | ocated on unbroken grassl and.
How do you pair your statenment in exhibit nunmber 46 to
what's reported on exhi bit nunber 7 page two?

A. That exhi bit shows seven turbines total. The
exhibit 46 specifies there are also a total of seven
turbines. Five of those are on unbroken grassland and
additional total two are on hay | and al so consi dered
unbroken. So that would be the five plus two is the
seven.

Q So there's atypo inthe letter, is that what
you' re sayi ng?

A. No, the letter describes the total of seven. So
it says there are five of the planned turbines |ocated
on unbr oken grasslands and additional two that are
| ocated on hay | ands al so considered -- oh, | see what
you' re asking. Yes. I'msorry, that is a typo. That
shoul d say unbroken. My apol ogi es.

Q GCkay. So that's where the seven cones from It's
five --

A. That's correct.

Q Five on unbroken grassland and two on hay | and?

A. My apologies. You' re correct. That shoul d say
unbroken. That is a typo.

Q Can | have you turn to figure one, exhibit
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nunber seven, which is the project area map and it has
t he broken grassl and, unbroken grassland and crop | and
in the project area?

A. | think we're | ooking at the sane figure.

Q ay. The figure you're | ooking at, does it have
yel l ow and then a dark green, light green and then white
within the project area?

A. Yes.

Q Wiat's the white? | don't see it in the key.

A. The white areas are neither classified as
cropl and or broken grassland. Those are devel oped areas
or other |ands or classes. The purpose of this exhibit
was to show crop | and and grassland so those were the
focuses of the plain cover classes.

Q Well, with the exception of turbine nunber 52,
do we agree that the remaining turbines are |ocated on
unbroken grasslands are all |ocated on the east side of
t he project?

A. | would need a mnute to |look at that. | can
come back to that later though for you.

Q Sure. Wll, let's focus on turbines nunber 54,
55, 56 and 57 towards the north part of the east side
proj ect .

A. | see those.

Q GCkay. It's figure one of exhibit seven. So
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getting back to the question, |ooking at turbines 54,
55, 56 and 57, now do we agree that those are al
| ocat ed on unbroken native prairie | and?

A. That is correct as indicated by the dark green
on the map.

Q Now, do we agree that there's cropland straight
to the south of those four turbines?

A. That does appear to be correct. Turbine 53 is
shown in yellow as cropland as is 59, 60, 61.

Q Now, if we |look at turbine nunber 52 which
appears to be right in the mddle of the project area,
do you use see where it's at?

A. | do.

Q Do we agree that there's crop | and and
undi scl osed land right to the west of that turbine
| ocati on?

A. That is correct. It looks like there is sone
white space between the two, but the parcel imediately
to the west does have yellow, which indicates cropl and,
you're correct, yes.

Q And then if we go | ook at turbine nunber 65
which is in the southeast little, little jot in the
sout heast corner of the project?

A. Yes. | see.

Q GCkay. Do we agree that there is unbroken
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grassland directly to the east of turbine nunber 657

A. W do. Looks like there's some white space in
bet ween there but, in general, yes | believe that's
accur at e.

Q And if we look at turbine nunber 71, which is on
the east side of the project and kind of in the mddle
of the project area, do you see that?

A. | do.

Q Do we agree that it has unbroken grassl and t hat
appears to be on the west?

A. I"'msorry you were asking ne about 717

Q 71.

A. Yes, that is correct.

Q Oay. Now, do we agree that the transm ssion
line will also have an inpact on native prairie as well?

A. | would have to look at a few things to exam ne
that. That isn't -- | can answer that in a few ways.
First of all, (inaudible) So that was al so for skippers
but also for other non-listed wildlife.

Q Wll, we'll go -- we'll go through a map and you
can maybe get sone stuff clarified as we go.

A. Sure.

Q | guess, just to kind of paint a little picture
and | know M. Hart testified about this earlier, but

the transmssion line is held up by single poles,
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correct?

A. Poles or structures, yes.

Q And those poles are not spaced equal |y distant
fromeach other all the way throughout the transm ssion
line. Is that correct?

A. Correct.

Q In fact, they can be placed anywhere from 400
feet and 1200 feet apart pursuant to the application.
You agree with that?

A. Yes. That sounds generally correct.

Q So do we agree there can be sone flexibility
where these poles can be | ocated al ong the transm ssion
line?

A. Yes, absolutely. Pole setting is a key part in
our setting process.

Q Can | have you turn to exhibit nunber one, which
is the consolidated application and then figure siXx.

A. What section are you in or what tab are you in?

Q ay. So exhibit nunber one is the nmap that
shows the -- wait a mnute, | have figure six witten
done here but that m ght not be --

A. | see a figure of six that has sharp-tailed
grouse habitat and native prairie, is that perhaps --

Q Yeah, | believe it is. |I'mwondering what

happened to ny figure six. Sonething nust have fallen
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out. But anyway, as long as you got it, if you can turn
to page two, this map 2 and figure 6. You have that?

A. Yes. Map 2, figure 6B.

Q And am | correct in concluding that there is
native prairie habitat depicted by green coding on the
map in this figure 6?

A. You are correct.

Q And the circles along the nmap, they actually
represent where the poles will be installed for the
transmssion line; is that correct?

A. No, this is the application from August of | ast
year. So it was the original -- thisis, I"'msorry, the
transm ssion line application. So this did not show
specific pole locations. Since then, we've been working
to refine siting, so this does not necessarily show
where those poles will go currently.

Q Gkay. So what are those --

A. Those were the pole |location and structures at
the time, but there have been shifts since then to
accommodate for siting such as avoiding native prairie.

Q Do you have an updated nmap of that anywhere in
t he application?

A. | believe we do. The updated transm ssion nmap
books.

M5. FUREY: Yeah. And that is exhibit 2.
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Q | guess what I'mlooking for is a updated nmap
showi ng pole locations of how the transmi ssion line wll
I mpact native prairie because the way it was originally
presented to the conm ssion, there were nultiple poles
that were replaced right in the mddle of native prairie
| and | ooking at figure six. So has that been renedied
t hrough additional mcrositing?

A. That has. And ny testinony today is based on the
status of current design. This application was submtted
i n August of |ast year. So, you know, approximately a
six nonth duration. There's a | ot of design refinenent
that goes on. So ny testinony as of today is current
that we will have no inpact, no surface inpacts to
Dakot a ski pper habitat.

Q So there's not going to be a single transm ssion
pole located in native prairie | and?

A. No. So native prairie and Dakota ski pper habitat
or not always one in the sane. You could have sone
native prairie that is not al so Dakota ski pper habitat.

Q Oay. So ny question is since you' re saying that
that figure six is not a current docunment and, | guess,

i s obsol ete, how does -- how does the placenent of those
poles differ fromthen until now with respect to the
pl acenment of the transm ssion |ine poles on native

prairie | and?
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A. So as | testified, there was no i npact to Dakota
skipper. I'd have to check with ny team about
non-sui t abl e Dakota ski pper native prairie inpacts. But
we could have that for you in a few nm nutes.

Q Wwell, I guess we'll deal with the the
transm ssion line thing and get sonme nore clarity on
that, but with respect to the seven turbines that are
| ocated on native prairie land, is it possible to nove
t hose?

AL Sol'dlike to outline the process we used that
| testified about to nove turbines off of native prairie
to begin with. So in [ight of our project |earnings on
ot her projects in past cases for the hearing, as |
testified, we noved 55 turbines off of native prairie in
early 2018 so that was a very strategic decision. W
noved all of the highest perform ng turbines that nost
significantly affected our financial nodel, so at the
time those turbines were not able to be noved and the
application before you is what we have presented now.

Q So it's not possible to them because of the
hi ghest producing wind turbines. Is that what |I'm
under st andi ng?

A. That was our decision nmaking process. It's
al ways possible to nove sonething but the application

bef ore you now is how we have bal anced | and acre
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preferences, all avoiding all environnental constraints
as well as |and factors.

Q So you just said it's always possible to nove
turbines, so | guess ny question is, how does the
pl acenment of seven turbines on native prairie |and
conport with your goal of avoiding inpacts to native
prairie | and when possi bl e?

A. So a couple of things going on there. It seens
| i ke one of your apprentices naybe that there are no
st akehol ders, have a counter viewto that. And | would
suggest that that's not been our experience. Many of our
| andowners have gotten frustrated at us trying to nove
turns off of prairie into their crops and have asked us
to do the opposite. So we try to bal ance environnent al
constraints and nornmal preferences as we've testified,
and |1've had no shortage of |andowner concerns saying,
hey, why did you nove the turbine into ny crop out of
prairie? | want you to nove it back. So that's been a
fair amount of | andowner feedback we've received. So |
think it's inportant for the comm ssion to understand
bot h of those perspectives.

Q Now, you referenced a letter that the United
States Fish and WIldlife Service sent in Novenber of
2018 in your testinony, do you recall that?

A | did.
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Q Now, inthat letter it indicated that NextEra is
commtted to fornmulating a voluntary litigation plan by
January 31, 2019. Are you aware of that?

A. Yes.

Q D d NextEra actually commit to formulating a
voluntary mtigation plan?

A. W did coomit to fornulating the plan and as |
had testified, we actually delivered.

Q Wen was that done?

A. The offset plan is provided in, | believe,
exhibit, let's see here. First provided on February 15,
2019 and is exhibit 46.

Q Now, is that offset plan you' re referencing the
same as a voluntary mtigation plan?

A. Yes. It's one in the sane.

Q GCkay. Now, let's nove on to tal k about wetl ands
alittle bit. W agree that the project area is covering
a fairly substantial anmount of wetlands?

A. W differentiate here between a coupl e of
di fferent kinds of water bodies. There are water bodies
that are core or jurisdictional meaning those are under
jurisdiction of the federal authority, the US Arny Corps
of Engineers fromprairie potholes that are isol ated,
that are not under the core's jurisdiction. And then

there are two subcategories in that. One are water
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bodi es that we determ ned were suitable wetland stopover
habitat, and then the others were those that were not
nodel ed as suitabl e stopover habitat. So we neke that
di stinction in this application.

Q Okay. Ms. Wells, can you please turn to figure
14 of exhibit nunber four?

A I"'msorry, what -- where in exhibit 4?

Q Figure 14 of exhibit nunber four. Figure 14 of
exhi bit nunber four. It's the wetlands and surface
wat er .

A. Yes, | believe we're |ooking at the sane figure.

Q Oay. So you just indicated to ne that there
are jurisdictional wetlands and isolated wetl ands; is
t hat correct?

A. That is correct.

Q And are all of the isol ated wetl ands and
jurisdictional wetlands in the project area depicted in
this figure nunber 147

A. They are. The green shows the isol ated wetl ands
and the pink shows the jurisdictional wetlands.

Q Do you know what percentage of the project area
is covered by either isolated wetlands or jurisdictional
wi | dl ands?

A. | believe we have that table in the application

that suns up -- give me a mnute. |I'mgonna go find that
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if you d like to know what it is. So on page 50 and
tabl e seven dash two, we have a table of all of the | and
cover types. So wetlands can be different kinds. Here
you see there are open water, energent, there's woody
wet | ands, all of those cover classes appear here. So you
woul d have to sumthe various types. So if | did that
qui ckly, the percent -- okay. So the second -- the third
columm, percent of project area open water is 4.7
percent, conversion or basis wetlands is 4.10. Wody
wetl ands is point two so that would | ook to be between
ei ght and nine percent of the total project area.

Q So it's your testinony that on figure 14, the
red and green portions of that map constituent eight or
ni ne percent of the project area?

A. So these are done using slightly different
classifications. So the table we just tal ked about is
based on broad | and cover classes so that's a different
classifications schene. To get wetlands, you woul d
roughly add all those up. This is based on the US Arny
Corps of Engineers' jurisdiction, which is different. So
t hose are roughly conparable, but they are slightly
different criteria.

Q ay. Are you aware that North Dakota Gane and
Fish indicated that the proposed project area is sonme of

the best of the best prairie habitat in North America?
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A I am And M. Derby will address that directly
in his testinony.

Q Do you have any reason to dispute that statenent
by North Dakota Gane and Fi sh?

A | prefer tolet M. Derby tackle that in his
t esti nony.

Q Is that a no?

A. I"'msorry. Could you repeat --

Q Is that a no?

A. Could you repeat the question?

Q | said do you have any reason to dispute that
statenment by North Dakota Gane and Fi sh?

A. | do.

Q And why is that?

A. | think the basis of our disagreenent comes down
to a characterization of the site. The correspondence
that we've received often characterizes the site in a
very different way than the agenci es own data does. M.
Derby will dive into that in a little bit nore detail in
his testinony, but we believe that it's inportant that
when two different entities |ook at the data, we're not
getting radically different conclusions, especially when
it's the agencies own data.

Q Oay. Well, in any event, we can agree that

wet | ands serve as a habitat for various types of bird;
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right?

A. Yes.

Q And a breeding bird survey was conducted for the
Wi nd project; correct?

A. Correct.

Q And that assessnment was conducted from June 22nd
to June 26th and July 1st to July 5, 2017; is that
correct?

A. 1'd have to | ook at ny testinony and the
application. Wuld you like nme to do that now?

Q It's exhibit nunber 29 section 2.2.

A. On page --

Q There's no page nunbers. Section 2.2.

A. That's correct.

Q And the third paragraph.

A. Correct. The final paragraph of that indicates
t hat the surveys were conducted from June 22nd to June
26th and fromJuly 1st to July 5, 2017.

Q So we agree that's 10 days of surveyi ng;
correct?

A. | believe that's accurate.

Q Were there any other on the ground surveys that
wer e conducted for breeding birds and the w nd
proj ect area?

A. Yes. They were several surveys. There were aid
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and use surveys, there were echo use surveys conducted
for a year, they were raptor nests surveys,
sharp-tail ed grouse | ek surveys, nunerous other surveys.
So this was one specific exanple that was conducted
specifically at the request of the Fish and Wldlife
service at the tine.

Q ay. Are all of those surveys you just
di scussed through, | guess, in your testinony, were all
of those done with boots on the ground on the site?

A. Yes. There's -- there's no other way to count
t hose birds without being on the site.

Q Soit's not a table top or a desktop type of --

A. No. Those are all sites specific counting birds
on the site.

Q And were they -- was each survey done for a
different specific type of bird or, | guess, why were
there so many different types of studies?

A. So we do surveys based on species of interest as
expressed by agencies or concerned for other reasons.
So, for exanple, in the case of sharp-tailed grouse
| eks, that was a very different kind of survey because
the birds are concentrated in one area so you |l ook in
habitats where they would be likely to be, so you're not
going to find sharp-tailed grouse in forests or

woodl ands. So the surveys are tailored to habitat type.
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When you' re | ooking for eagle surveys, you're | ooking at
things like visibility to nake sure you detect al
eagles. So there are nunerous different protocols that
were used and | should add all of those protocols were
run by both agencies when we were drafting our study.

Q Wien you say both agencies, who are you
referring to?

A. The North Dakota Departnent of Gane and Fish and
and the Fish and Wldlife Service.

Q Do we agree that the project area is a pretty
i deal breedi ng ground for ducks?

A. It is an established area in prairie potholes
wher e ducks are produced, yes.

Q Oay. Are you famliar with the |ocal setting
deci sion by North Dakota Gane and Fish indicating that
t he used estimate nunber of duck areas that would be
di spl aced as a result of this wi nd project?

A. Could you reference nme to a specific letter or
section of the letter you're referring?

Q Sure. I'mlooking at exhibit nunber, four C and
it's the North Dakota Ganme and Fish letter and it's on
page three.

A. Could you reference the specific letter date so
| can find where you're referring to?

Q Yeah. It's Novenber 16, 2017.

Doug Ket cham and Associ at es
701-237-0275




© 00 N o 0o b~ w N P

N N N N NN P B P PR P PR R
g & W N P O © 0 N O O A W N L O

Publ i ¢ Heari ng
3/ 8/ 2019

Page 26

A. And you're looking at a letter on |letterhead?

Q Yeah. From North Dakota Gane and Fi sh nunber --
oh, excuse ne. It is May 22, 2018.

A. Al right. | have the right appendix C Say that
for ne one nore tine, please?

Q Sure. It's exhibit nunber four, appendix C and
then it's in -- on page three.

A. Are you asking about the letter dated Novenber
16, 20177

Q I'masking you about the letter dated May 22,
2018 so turn the page and then it would be on the back
of the first page. You see at the top where it says
proj ect area?

A. Yes, | do.

Q Oay. So then if we go down to paragraph that's
nunmber ed, paragraph two. It tal ks about the local siting
deci si ons support tool. Are you famliar with that tool ?

A. | believe that's the sane tool that service and
offer of this research that Chuck Lesh with the habitat
team actual |y provided an excerpt, so, yes, I'mfamliar
with that.

Q Now, using this tool, North Dakota Gane and Fi sh
and the project would result in a reduction of nearly
3,300 breeding duck pairs. And it al so appears that

t hese ducks are territorial and a nunber of defi ned
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breeding ground is a suitable for what's in the project
area. Do you have any reason to dispute that statenent
from North Dakota Gane and Fi sh?

A. There are a couple of things we use to eval uate
our inpacts on wetlands. One of them was the sources of
best avail able science that both wildlife agencies
referred us to. So part of that involves |ooking at what
are called indirect inpacts, neaning if you don't have
an inpact directly to the wetland but a duck noves away
fromthe wetland, that's an exanple of an indirect
i npact as opposed to a direct inpact. A direct inpact
was a direct and i nmedi ate physical inpact on a duck. So
based on the agency's recommendati ons, we incorporated
all of the papers that they have sited and their letters
to us to address what happens with indirect inpacts.

What that translates to is part of our offset package
cal cul ati ons and how that was cal cul ated to address

i npacts to waterfow because there may be sone indirect
i npacts with ducks.

Q So just -- there's alot there so | just want to
unpack it. Wth respect to an indirect inpact, are you
saying that, let's just use a wind turbine for an
exanple, is put in the ground and a duck is -- or |
guess anything, any type of animal is noved to anot her

| ocation, that's indirect inpact?
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A. That's an exanple. So behavi or away from
sonmet hi ng woul d be an exanple of an indirect inpact. A
direct inpact would be a direct inpact to habitat
meani ng sonet hing affected that habitat or the bird or
the animal itself. That's the different between indirect
and direct inpact. So this is referencing indirect
i npacts that have a fair anmpunt of uncertainty. W
factored that in into our offset cal culations using the
two citations that both agencies recomend because when
you have an indirect inpact, it's not that the aninm
di es necessarily. The aninal may nove away, but the
bottomline is we don't know what happened to those
birds. W don't know where they went. We don't know if
they went to the pond next door. We don't know if they
noved for a day, a week, a year. There's uncertainty. So
we have addressed that in our offset cal culations and
that's what | outlined in ny nethods that are exhibit 46
and 47.
M5. FUREY: M. Schmdt, our wtness, M.
Cl ayton Derby, can provide additional infornation
regarding this specific |ine of questioning.
Q ay, let's nove on to the sharp-tailed grouse.
| just have a couple of basic questions. You did talk
about it alittle bit so |l want to ask you a few things

about it. There was a study that was conducted for
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sharp-tailed grouse leks in April 2017, is that
accur at e?

A. That sounds accurate.

Q Wat's a |l ek?

A. As one of ny favorite biologist says, think of
it like a singles bar. So a lek is an area where
sharp-tailed grouse or prairie grouse gather. It's
usual ly an el evated nound, the males have air sacs in
their neck that typically inflate to attract fenales. So
femal es show up to the singles bar, if you will, decide
who has the best | ooking air sac and concentrate their
breeding that way. So it's sort of sexual selection. A
l ek is a singles bar basically.

Q So it's nmy understanding that within a half mle
of the proposed wind project, there are 20 singles bars
for these | eks?

A. | would have to | ook at the actual exhibit. I
bel i eve that nunber is high for the 200 negawatt
project. | can | ook here at the anended.

Q | believe it was exhibit nunber 25. Exhibit
nunmber 25, page four is the results of the sharp-tailed
grouse | ek survey.

A. So |'msorry, repeat your question?

Q Sure. The question was there were 20 grouse | eks

within the half mle buffer project area?
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A. If you're looking at a particular point in the
docunent, could you reference the page so | don't have
to hunt?

Q Exhibit nunber 25, again, there's no page
nunbers on there.

A. O maybe the section or the header?

Q There's no section nunbers in there. It's the
fourth page under results and then sharp-tailed grouse
| ek survey result sumary.

A. So in this paragraph | see reference to the six
-- | see reference to the reduced 200 negawatt project
area only containing six confirnmed | eks. | believe you
wer e asking ne about 20 so that would be incorrect.

Q Oay. My question was how nmany are in the half
mle lek buffer?

A. Let's see. There were six additional |eks that
were caused -- that were between the 200 and 300
negawatt project. Let's see, 14 | eks were | ocated
out side the 200 negawatt project boundary but within a
half mle | ek buffer. So there'd be 20 in the 200
negawatt area plus the 0.5 mle buffer if that's what
you' re aski ng.

A. Yes, that's what I'masking. So if I'm
understanding this correctly, there'd be 12.8 grouse per

| ek on average; is that correct?
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A. | believe that sounds accurate, again, if you
could point ne to the specific place you' re |ooking at.

Q The next sentence.

A. Yes, | do see that. You're correct.

Q GCkay. Now, North Dakota Gane and Fi sh indicated
that the population of the grouse will increase
substantially in the fall of the year. Now, we already
tal ked about the study being done in the spring of the
year. Do you have any reason to dispute North Dakota
Gane and Fish's conclusion that the grouse popul ation
woul d be higher in the fall than in the spring?

A. I'"'mnot personally famliar with that
literature, but M. Derby will address that as |
previously testified.

Q Are you aware of any studies or any studies

indicating that grouse will avoid tall structures and
humans?
A. | amaware of a few studies that attenpted to

nmake that inference, so there is a particular citation
that attenpted to infer that tall structures included
things fromtransnm ssion towers to foals and ot her

t hings could be extrapolated to wi nd turbines but didn't
actually study the wind turbines. |I'mal so aware of
several studies by Brett Sandercock out of Kent State

that | ooked at sone related prairie grouse and it showed
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that there is no consistent avoi dance or inpact of
turbi nes as a subset of potential tall structures on
grouse, so | believe that data is as rather
i nconcl usi ve. However, as | nentioned, M. Derby is nore
of an expert in that area and he will testify to that.

Q There was an eagle survey that was done for this
project as well; correct?

A. That is correct.

Q And has NextEra prepared an eagl e conservation
plan to submt to U S. Fish and WIldlife Service?

A. No, an eagle conservation plan is the vehicle by
whi ch you submit to the Fish and Wldlife Service if
you' re pursuing an eagle take permt. As |'ve testified
today, our eagle risk is low. There's no eagle nest in
the project or within 10 mles, so there's no reason to
believe that that's a needed neasure with our |ow risk.

Q You also performed a survey on sprigs pipet, is
that correct?

A. So there was a cross line breeding birds. It
wasn't specifically for the sprigs pipet. That is an
exanpl e of a breed or a kind of species of concern.

Q So this survey enconpasses sprigs pipet?

A. That would be nore accurate, yes.

Q And you said a bird of conservation concern,

what does that nean?

Doug Ket cham and Associ at es
701-237-0275




© 00 N oo O b~ w N P

N N N N NN P P P PR P PRk
aa A W N BB O © 0 N OO O A W N B+ O

Publ i ¢ Heari ng
3/ 8/ 2019

Page 33

A. So a bird of conservation concern can nean a few
things. To the North Dakota Departnent of Gane and Fish
it's generally a species that's on their State Wldlife
Action Plan, which is a planning docunent that all state
wi | dlife agencies have that highlights species they
believe are rare or declining. So that's -- that's the
general use of that term

Q And did the study show that there were any sprig
pi pets found within the wind project area?

A. | would have to open the specific report if you
want to tal k about individual detections but as I
testified, the highest frequency of current of all the
grassl and speci es of concern which includes that as well
as sparrow were actually found outside of the project
area, so, for exanple, looking at this project map to ny
right, the area outside of the 200 negawatt project in
bl ack, but in the southeastern corner, that's in the 300
negawatt project in yellow, the highest concentration of
any of the grassland pieces of concern was in that area
that's now avoi ded by the project and no | onger within
t he 200 negawatt project area.

MR. DAWEON: What is exhibit nunber of

that, ma'an? It's right on the bottom corner.

A 37.

MR, DAWSON:. 37. Thank you.
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Q Was a study for the sprigs pipet conducted for
the transm ssion line as well?

A. No, we don't typically conduct avian use surveys
for transm ssion lines. The focus there is on siting and
addi ng bird nunbers.

Q So North Dakota Ganme and Fish indicated that the
transmission line was one of the few places in North
Dakota where this sprigs pipet still exists. Do you have
any reason to dispute that statenent?

A. I"'mnot sure the specific source of that data
but they are known to occur in this general area of the
state.

Q GCkay. And North Dakota Gane and Fish al so stated
concern with this project will increase the risk of
nortality in the sprigs pipet. Do you have any reason to
di sagree or contest that statenent from Gane and Fi sh?

A. Yes. | believe M. Derby will address this in
nore detail, but nmy know edge of the peer revi ewed
literature of the effects of wind on a popul ation | evel
ef fects on grassl ands sound birds was generally not
showmn with a a detectable effect. So we woul d not expect
a popul ation level inpact. And M. Derby will address
that further as | testified.

Q Can | have you turn to exhibit nunber four,

figure 17 for ny next |line of questions.
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A. Are we | ooking at the map of the whooping
cranes, figure 177

Q W are.

A. kay.

Q So Il think |ooking at figure 17, it's pretty
clear that this project is in the mddle of the whooping
crane corridor, is that fair to say?

A. That's correct.

Q Can you just explain how one should really read
this map because it |ooks |like we have 75 percent in the
m ddl e and then use 80 percent, 85, 90, 95 percent as we
wor k our way out but how how should we interpret that?

A. Sure. |1'd be happy to tackle that. So what this
map represents is the percentage of detections fromthe
U S. Fish and Wildlife Service's efforts to radio track
bi rds that have tabs on them so they can be rel ocated.
So the core part is in the mddle. So you have the
hi ghest probability of having all of the detections in
the mddle. As you nove out to the edges, the
probability of detecting birds get smaller. So the
majority of themare in the core and then it's | ess
concentrated as you get out to the edges. So we are in
the mddle in the 75 percent probability of the
corridor.

Q And whoopi ng cranes are an endanger ed speci es,
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is that correct?

A. That is correct. They are federally |isted.

Q And the whooping crane is known to use wetl and
habitats within an agricultural |andscape during the
m grations stopover, is that an accurate statenent?

A. Yes, | would agree with that.

Q Sois it fair to say that wetlands are generally
considered to be suitable stopover habitat for a
whoopi ng crane?

A. That is one of several criteria, but not all of
them So, in general, cranes |like wetlands that have
sonme of the field division, if you can imgine, if
you' ve ever seen a whooping crane, they're fairly large
birds and they' re not such great flyers when they take
off. So they need to be able to have a field of viewto
see an approaching predator. They also don't typically
seemto be found as much in wetlands that have thick
vegetation, so picture cattails or other things that are
very thick so it obscures that view So all wetlands are
not equal for suitability for whooping cranes. That was
part of the purpose of our habitat suitability
assessnment was to look at literature derived val ues for
figuring out which wetlands m ght have suitabl e stopover
habitat, which is definitely a subset of all wetlands.

Q Can | have you turn exhibit nunber 27 and figure
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six of that exhibit.

A. So I'mlooking at a report addendum exhibit 277

Q Yep. It's exhibit nunber 27 and then it's figure
6. Shoul d be the Desktop Whoopi ng Crane Habit at
Assessnent and it's the identified wetland habitats nmap.

A. Did you say figure 67

Q Figure nunber si x.

A. kay.

Q Okay. So this is -- this map, | guess, the title
of it is identified wetland habitat and it's the desktop
whoopi ng crane habitat assessnent. W | ook at the actual
map and | ooks like, at |least fromny viewooint, the
entire project area is a wetland habitat, is that
correct?

A. No, it isn't. Wiat | think you have done is pick
out a snapshot of the naps but not the whole process. So
if you actually flip to the next page, which is figure
seven, the assessed wetl and habitat nmaps, these nmaps
are depicting a stage of stages of processes that go
through and elimnate habitats that don't neet criteria.
So if you look at figure six, you see okay, first,
that's where the wetlands intersects figures seven --

Q Hold on, what do you nean that's where the
wet | ands i ntersect?

A. | was going to explain that. Can | finish
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explaining it so you m ght understand it better.

Q Go ahead.

A. So there's a process when you're | ooking at what
habitats are suitable for greens as described, so this
is step one. It's figured out desktop basis where al
the wetlands are. That's what the yellowis. That's not
the result though. That's step one. So step two, you
flip through to seven. It's taking out areas that are
near devel opnment or ot her areas where cranes are known
to avoid, so it's -- these are interimsteps. If you
flip to step eight or step three, figure eight, the
results or what's left are the habitats so the graphics
are to help you step through and see the visual
representation of that decision making process.

Q So figure eight is the one that has what you
consi der to be suitable habitat for a whooping crane; is
that correct?

A. Yes. Figure 8 is titled potential suitable
habitats. Now that is not the result that | think you
shoul d focus on.

Q So figure six and figure seven, in your opinion,
don't tell us much; is that correct?

A. No. As I've testified, they are steps to the
result. It's a nmultistep process. They show different

| ayers in the G S exercise, which is a cal cul ated
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exerci se.

Q Now, | understand that the research is pretty
clear that the wi nd turbi nes have not been found to be a
cause of death to the whooping crane; is that generally
correct?

A. It's generally correct that there are no
docunent ed i nstances of whoopi ng cranes dying or being
injured that I'maware of for cladding with w nd
tur bi nes, yes.

Q Wiat about overhead transm ssion |ines?

A. That is a known threat to whoopi ng cranes, which
is why we put bid convertors on our entire transm ssion
l i ne.

Q And | understand these bird convertors are
called aviation flight diverter, is that the termthat's
used?

A. You m ght be thinking of aviation marker balls
which are not the sanme. So if you're ever driving by a
transm ssion line, you nmay | ook up and see round --
they're literally like -- they look |ike giant plastic
balls on the line. Oten, those are for aviation safety.
They have nothing to do with birds. So the two criteria
we use when | ooking for a bird convertor are notion and
visibility. So the idea is a whooping crane or any bird

is nost at risk of collision with the |ine when the
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weat her is poor, visibility is poor and they're either
descendi ng or ascending. So the idea with notion and
flight is if the diverter is noving and it has
reflective stripes, you have a naxi mum chance of the
bird seeing that and then changi ng course, which is, in
fact, what the literature has shown that whoopi ng cranes
do sonetines avoid transm ssion lines. So bird diverters
are an effective neasures.

Q So the bird diverters essentially nake the
transmission line nore visible to the bird; is that --

A. That is correct.

Q Now, as part of your mitigation plan with
respect to birds, the application indicates that NextEra
wi || conduct one year post construction nonitoring to
better understand bird and bat inpacts that are
attributable to the Burke Wnd Operation. | guess what
are you going to do with the findings when you're
st udyi ng?

A. As we've committed to in all the | ast hearings,
we will share themw th the agencies.

Q And any other potential steps?

A. The purpose of doing post construction nortality
nmonitoring is to nmake sure that our assunptions of risks
going into the project are accurate. Based on our

operating portfolio in North Dakota, we woul d expect
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that to be the case and we expect that to be within the
range of patterns we've observed. |[If that's not the
case, then obviously we want to | ook at that and do
somnet hi ng about it.

Q | have no further questions.

MR. DAWSON: M. Lien?

MR LIEN. | have no questions, Your
Honor .

MR. DAWSON: Conmi ssi oner Fedor chak.

M5. FEDORCHAK: Thank you, Dr. Wells and
Casey, if I mght ask what -- rem nd ne agai n what the

next witness is going to cover so that | don't delay
things by asking Dr. Wells questions that you want to
address with the next w tness.

M5. FUREY: Thank you for the question.

M. Cayton Derby will speak to the assessnent and ki nd
of interpretation of results of the wildlife studies and
as far as forests to wildlife and interpretations to
that. So a | ot of these questions would be better
directed to M. Derby.

M5. FEDORCHAK: Okay. Dr. Wells tal ked
quite a | ot about the various letters, so | have a | ot
of questions about that.

M5. FUREY: Yes, that woul d be appropriate

for Dr. Wells to comment on.
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BY MS. FEDORCHAK CROSS EXAM NATI ON
Q Oay. So I'll attenpt to direct ny questions and
pl ease bear with ne. I'mnot a biologist, |I've never

even played one one TV. Just a service conm ssioner
trying to get to the facts in the case with sone very
technical conpeting facts for us. Ckay. |'mkind of
focusing on the bigger picture in the process. So going
-- you didn't dispute the fact that what the -- both
U.S. Fish and Wildlife and Gane and Fi sh outlined that

t hey rai sed serious concerns about this project back in
2016 that in their read of the -- what are those -- what
is it called?

A. The wi nd energy guidelines?

Q Yes. WEG the according to those could have
easily triggered you guys to say this isn't the right
spot. Can you tal k about the conpany's response to those
concerns raised three years ago when you were in the
early stages of devel opnent?

A. Sure. So | think one of the things that happens
is often people who aren't famliar with wi nd energy
guidelines, as |I've already testified, Gane and Fi sh has
told us that that's sort of their view, they' re not used
to working with it. And sonetines the Fish and Wldlife
Service thenselves is often, there's this inpression

that there is a decision tree with the wind energy
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gui del i nes where you get to a decision point and there's
only one outcone. That's actually not what the w nd
energy guidelines witten by the service outline.

There are three pre construction tiers and in each tier
you can get to a point where the decision is abandoned
or consider further studies, abandon or mtigate. So,

for exanple, the first step is are species of concern
known to be present? Yes. W answered yes. The outcone
choices after tat are abandon or evaluate site specific
data. So what often happens is if there is uncertainty,
which in this case we have uncertainties, you proceed to
additional site specific detailed studies to eval uate
that risk.

Q So back to ny question was when they raised
t hose concerns, what was the conpany's response? You're
sayi ng you guys studied it nore? |Is that what you
deci ded?

A. Qur response at tier one was that we were going
to proceed to gather site specific data, which is one of
the decision points in tier one at that very early
stage. So we disagree with the characterization that
Gane and Fi sh has painted and suggest that better their,
perhaps, lack of famliarity with the process may have
contributed to what they unfortunately included in their

|etter that we don't feel is accurate.
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Q GCkay. Well putting Gane and Fish aside and U. S.
Fish and Wldlife, is tier one what you woul d
characterize as your neetings with themin 2016, is that
tier one?

A. Yes. Tier one is |landscape level. You're only
doi ng desktop studies. So only things that you can get
froma conputer that are publicly avail able, you
generally have no site specific data, so |arge regional
deskt op ki nds of things.

Q Oay. So their concerns that they outlined early
on in the process, which we've gone through this process
a nunber of tines and often the problemis the conpanies
didn't engage early enough and get -- or the agencies
don't let the conpani es know early enough that there's a
problemwith the site and so we waste all this tinme and
noney in developing a site and then at the |ast mnute
t he agencies cone in and say this is a bad site. Wll
too late, but it doesn't seemlike that happened here.
So what -- when they said this is a -- this site is a
concern, you guys then went and did nore studies and
decided that it wasn't a concern or, | guess, |I'm
curious why there wasn't nore, why -- what am| m ssing
in terns of the conpany's response to those early, early
concerns that were expressed?

A. So | think the key thing that's missing here is
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understanding the first step is really desktop data as
of course. So naybe | could draw an anal ogy. If you are
| ooking to sell your house and you wanted to figure out
t he value you should list it for, would you go to
zill ow. comor perhaps any website and would you | ook in
your whol e town or your whole county or where would you
| ook? If | were going to go | ook, I would want to maeke
sure it's as close to ny physical nei ghborhood as
possible that | had the best avail able street specific
i nformation. So, for exanple, | live in a new
nei ghbor hood. Nei ghbor hoods around nme are very
different. So I'd want a house in ny nei ghborhood t hat
was conparable to ny house. You don't have that
i nfornmation avail able at tier one because by definition
it is desktop only.

Q ay. So the conpany decided they' ve got
concerns, we're going to study it nore??

A. W did go on to study it nore. | think the other
key place we differ on our interpretation of the w nd
energy guidelines is the wind energy guidelines offer
you two outcome choices. It's abandoned or mitigate if
you feel like you have potential for adverse inpacts. W
did feel that there was potential for adverse inpacts;
however, as |'ve testified, we believe we have avoi ded,

mnimzed and mtigated. That is a pathway under the
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wi nd energy guidelines. It is not a single path. It has
both options and | don't believe that that's accurately
represented in the North Dakota Departnent of Ganme and
Fish's letter.

Q ay. So when you were consulting with agencies
early on, it seens |ike one of the biggest responses and
it's significant that the conpany took to address the
concerns was to try and get from 300 to 200 and
i ncreased above that wildlife area. Forget the nane of
it now --

A. Lostwood.

Q Lostwood. Wien they were -- would you agree that
that's one of the nost significant steps the conpany to
took to address the concerns? | believe you testified to
that effect?

A It was; however, it wasn't the first step we
took. The first step we took in early 2018 is we renoved
55 turbines, which is nost of the project off of native
prairie. W left only five of our highest performng
turbines tied to our financial performance in that area.
So we view that as the nost significant avoi dance
mnimzation mtigation neasure we took. Follow ng that,
we al so reduced the project size from 300 negawatts to
200 negawatts.

Q ay.
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A. So those are the two main things.

Q Al right. And those were addressing the two big
concerns that they outlined in your opinion?

A. Yes.

Q O the early, early consultation was that
Lostwood area and native prairie?

A. Correct. The offsets were sort of the third
prong nore recently.

Q Now, again, so the inpacts to native prairie
when you put a tower in the native prairie, it inpacts
t he actual physical space where you construct, right?
You' re digging up the ground.

A. Yes. You call that a direct inpact, yes.

Q Oay. Wen it cones to birds though, does it --
can you -- it seens like the inpact on the birds isn't
just the ground, it's everywhere in the air. So how does
nmovi ng the 55 turbines off of that -- it's a big inpact
for that native prairie and the ecosystemin that
prairie and | understand that and appreciate that a |ot,
but how does it reduce the inpact on the birds?

A. So the biggest inpact would have just been
noving it out of native prairie so the tw types of
| npacts you' re asking about are direct, neaning, you
have native prairie and are going through and actually

digging up that soil. That's a direct inpact. I|ndirect
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i npacts i s perhaps noving away, a behavioral shift
that's indirect. So biggest way to avoid that is by
novi ng out of that habitat, which is what we did with
all the 55 turbines that we noved initially, so that was
the first big step. | think what |I'm al so hearing from
your question is a little bit about understandi ng direct
versus indirect conpacts.

Q Well, yeah, especially as it relates to birds.

A. So think of the main type of indirect bid
behavi or as a novenent away. So think about the anal ogy
| have, this happened on ny way here on another airline
that might be the nost likely to make you unhappy. |f
you have a nei ghbor sitting next to you on the plane who
either is insisting on not using their headphones or is
blaring their nusic so loudly you can hear their nusic
over your headphones and their headphones, you know,
that's, you know, that's a near proximte, that's a very
near proxinmate effect. That's nore certain. Wth
indirect inpacts, things are a little bit nore
uncertain. So the behavior, birds may nove away from
sonet hi ng, but we don't know. And the uncertainty is
where do they go? How | ong do they go away and what does
that do? If the bird just noves next door for a day, a
week, a year, those are very different outcones. If the

bird noves to the area next door, but there's no change
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in whether it can breed or survive, it nay have no
i npact. So there are sone very good studies from North
Dakota that have been cited, but there's still a
signi ficant anmount of uncertainty on how strong those
indirect inpacts on birds in particular are. There is no
doubt and we have no issue with, yes, there are direct
i npacts to habitat, but indirect inpacts that's nuch
nore uncertain.

Q Wen you -- earlier in talking with Brian you
di sputed the Gane and Fish's and Fish and Wldlife's
characterization of this area as sone of the best of the
best breeding area for these certain types of wildlife,
did you --- have you in any of your consultations with
Gane and Fish or did you early on, again, when this
consultation first started outline to these agenci es,
okay, we disagree with that characterization of this
area as a best of the best and outline and point to them
li ke here's what you guys say be cause you said it's
some of their very own data doesn't support that
characterization. So did -- have you gone through al
that with them and and had t hose di scussi ons?

A. So nost of that specific data is what you do in
tier three. So we have recently finalized all that data,
shared all the reports with themand recently had that

speci fic discussion and M. Derby will testify about
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that as part of his testinony.

Q ay. This mght be repetitive, |I'msorry, but
how -- how woul d you define the inpact of wi nd turbines
on wildlife as it relates to a pot, is it just you
elimnate the inpact and you don't put the turbine in
t he pothol e? Does that elimnate the inpact to the bird,
to the wildlife for the birds in particular?

A. So | think you could have nore of a direct or an
i ndi rect inpact there. Sort of as we've been talking
about .

Q But all direct inpacts would be elimnated if

you didn't physically inpact the pothole with the

t ur bi ne?
A. | think that's probably nmuch nore uncertain in
t he absence of a direct inpact. | think an indirect

i npact is probably exceedingly rare conplinent. |

suppose it's possible. | don't really think there's any
solid literature on that, but | inmagine M. Derby wll
address that nore in his testinony as well, and we'd be

happy to answer your questions with his own eyes.

Q So, again, this is kind of "'mtrying to better
under stand sone of the term nology that's being used and
how it really matters in the end. So you got
jurisdictional and non-jurisdictional wetlands, |'m

assuming wldlife doesn't make those distinctions?
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A. Correct. Just like state boundaries don't matter
to birds. It's all geopolitical boundaries --

Q We can all agree that no duck knows that they're
in the U S. Corps of Engineers jurisdiction.

A. Right. Ducks don't care.

Q So how do we use those distinctions to determ ne
the inpact of this project on wildlife when it seens
| i ke we're being asked by the conpany to say, okay, we
don't inpact any jurisdictional wetland, so it's not as
big of a deal or | nean |I'mjust kind of generalizing,
but you're not inpacting the jurisdictional wetlands.
And so that mtigate -- that avoids a bunch of concerns?

A. So | think ny answer there relates to your
siting criteria. So the way we always sited is using
jurisdictional wetlands as your exclusion and avoi dance
criteria. So we focused on that because those are --
that's our interpretation of your siting requirenents.
Now even above and beyond that and avoi ded al
addi ti onal wetl ands regardl ess of jurisdictional status,
i f they had any stopover val ue for whoopi ng cranes. So
avoi ded all of those. What's left is a very small anount
of non-jurisdictional wetlands that don't have nodel
val ue for whooping cranes that | testified about. So we
view that as a very small and negligi bl e anount of the

whol e proj ect.
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Q Oay. So just a second ago you said you've
avoi ded i npacting those spots. How have you avoi ded
t hat ?

A. Through -- for all direct inpacts, through
siting, so when | say direct inpact, that nmeans there's
no structure, there's no road, there's no inpact, direct
i npact that's going to occur in those areas.

Q And so here is where | think |I'm having the
bi ggest chall enge in determ ning, so does that renove
the wildlife concern then just by virtue of not putting
a tower in that spot, then have we elininated the
concerns for the whooping cranes, for the ducks, for the
sprigs pipet, for the western neadow ark. | nean, does
that -- is that concern over then?

A. In our view, the whol e package of avoi dance
mnimzation and mtigation nmeasures we've sunmarized do
address the concerns, yes, that is our position.

Q That by not putting themin those places, then
we' ve avoi ded the inpact?

A. That's avoi dance, so there's -- it's called a
mtigation hierarchy. So the first option is avoi dance.
So physically you can, instead of putting a pole or a
structure in the wetland, avoid putting sonething there.
So that's preference one. So, yes, that's an exanple. So

the next step is mnimzation. Ckay. If you can't
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conpletely avoid that, mnimze those circunstances to
t he maxi mum degree possible. After that, if you have
residual, that's when you nmtigate. And in this case,
that's what we've done with a |lot of the neasures we've
descri bed, including the voluntary offsets to address
sonme of those residual inpacts, so we believe those
package -- that package of naterials that we' ve
descri bed does address those wildlife concerns pursuant
to your criteria.

Q GCkay. And so how do you mnimze?

A. An exanple of mnimzation would be, say, you're
| ooking to site transnmission |ine poles and you first
tried to avoid putting poles in wetlands. Let's say you
could do that for eight out of the ten poles. So then
you mnimze the inpact of pole and the wetland so two
of the 10 you couldn't avoid. One of the scenarios we
have happen a lot is we have a |lot of agricultural
| andowners. They don't want poles in the mddle of their
field. They want on them on the edge of the field. They
want it to interfere with our operations the |east
anount. And so we may get in a situation where due to a
conflict between | andowner preferences to mninize their
operations and mnim ze inpacts, we have to be in the
wet | and, but we're mnimzing how far in the wetland we

have to go. W nmay add crane natting or things which are
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put underneath construction equi prment to mninze
i npacts on that wetland when the inpacts are occurring
and we keep those inpacts tenporary so they're not
pernmanent. So those are exanples of mnimnm zation.

Q GCkay. And then simlarly on the wetlands with
the transmission line, | think I heard, | could be wong
but | thought | heard you say that by spanning the
wet | and and not putting the poles init, you' ve avoided
the inpact or the elimnated the inpact of that
i nfrastructure for the whoopi ng crane?

A. So that's a couple folds. That's a direct inpact
to the wetland by -- so the transm ssion |ine could
still run over the wetland. W add the bird diverter.
The bird diverter is the mtigation to reduce the risk
of injury or collision with the bird.

Q Ckay.

A. So that's a key part of that for whooping cranes
specifically.

Q Al right. Sothenl -- | want to speak --
don't have a lot left. | want to speak -- go back to the
criteria, our siting criteria and, ultimately, that's
what this all cones down to. So you testified that --
and the application also provides this that you don't
i npact any exclusion areas or it's mnimal. So like the

farmland is at such a mnimum|level that it's
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negligible. So are areas critical to the stages
t hr eat ened or endangered ani nal plant species, how do
you rectify that with the whoopi ng cranes, again,
considering you're right in the mddle of the fly way
and they're an endangered species?

A. So consistent with how we've al ways sited
projects or how we interpret that to nean is there a
federally designated critical habitat present and the
answer is no as we've included in our application.

Q Oay. And | -- can you help nme understand the --
there's a definition that Gane and Fi sh uses, what is it
cal | ed? Conservation -- species of conservation priority
or sonething like that. Is that the right ternf

A. | think I know what you're referring to and |
think it may be simlar to --

Q Yeah, species of conservation priority. That's
the -- this guideline or manual or something that |ists
all of these. Is that the sane as an animal, rare or
uni que to the state?

A. No, we do not interpret that to be the sane. So
| believe the phrase you were just asking you about is
very simlar to what M. Schm dt was tal king to ne about
earlier when | responded that the state has the state
wildlife action plan. That is a broad |ist of all

species. So it is a nuch |arger subset than, say, those
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species that are on the federal endangered species |ist.
So you can include species that are not rare by
definition. So, no, we don't view those as the sane.

Q Oay. So where is the definition for species
that are rare or unique to the state? Wiere do the --
where does the conpany find that list? Is that -- does
t hat exi st sone place?

A. I"'mnot aware of anywhere in your regs where
you' ve codified that neans this, the other, or another
species. |Is that what you' re asking ne?

Q Yeah. Well, it's -- it's an exclusion area so
you can't inpact an area where aninmals and plants
species that are unique or rare to the state woul d be
irreversi bly damaged. So how does the conpany say you
don't have that? Wat -- how do you know that? What |i st
did you use to determ ne what species fall into that
category, unique or rare to the state.

A. W used the species that are either -- that are
federally listed, so federally listed on the Endangered
Speci es Act, and those are the species that we have
outlined in our application.

Q GCkay. Have you any reason to think that the Gane
and Fish woul d define that as these conservation species
of conservation priority, that they would view this term

in our exclusion area as species that are unique or rare
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to the state being the sane as these species of
conservation priority?

A. | believe there is sone overl ap. However, |
think that would result in a significant expansion and
br oadeni ng of your scope based on di scussions with |ocal
counsel, that's never been our interpretation of your
citing regul ations.

Q ay. And they never suggested that in your
consultations with themeither?

A. No, they have directly suggested they would |ike
a different definition of what the PSC s regul ati ons
allow and require to be used and that's | think a
fundanental , perhaps, source of disagreenent between
yoursel ves and sone of these state agencies that you
work with.

Q They would like a different definition than
unique or rare to the state?

A. They would |like a nore broadly defined or
i ncl usi ve neani ng many nore species to be included than
| understand to be how the comm ssion has previously
interpreted that by either precedent or citing
regul ati ons.

Q Wll, this -- | nean, I've -- if we just start
tal ki ng about threatened or endangered species, then why

do we list it again, it's two categories. That's what
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t hat one al ready covered right above. | nean, so it
seens like there is sone distinction here in the law for
what is it that the species that are unique or rare to
the state are different than the threatened and
endangered species. O herwise, we wouldn't list that
separately in our exclusion areas.
A. That's really sonething we've worked through
with | ocal counsel based on precedent and our
i nterpretation of your siting regulations. |'m aware
that that's a source of disagreenent. W' ve just never
seen you interpret it in a different way than that and
we' ve never done that in front of you either.
Q Ckay. I'"Il visit with our staff about that.
M5. FUREY: Conmi ssioner Fedorchak, M.
Derby can speak to species of conservation priorities in
nore detail
Q Oay. Wiy not, right? Ckay. Then that's
excl usi on areas. Avoi dance areas, this gets into the
wet | ands. So woodl ands and wet| ands, the avoi dance area,
is it state that it's just jurisdictional wetlands that
are inpacted in the avoi dance area category of woodl ands
and wet| ands?
A. No, but it doesn't state the opposite either, so
ny response woul d be the sane as based on conversations

with local counsel and interpretation of how we've
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appeared before you in the past and your precedent, that
seens consistent with how you've interpreted it for past
cases.

Q ay. So that's why you avoi ded the inpact to
the jurisdictional wetlands and believe that you' ve
addressed this avoi dance area?

A. Correct.

Q Ckay. If you're asked further to clarify in the
record that there's no reasonable alternative to
i npacting, could you do that?

A. | believe we could. W'd have to take a | ook and
| don't know the answer to that off the top of ny head,
but we'd have to | ook at that.

Q kay. Ckay. | -- just one final question. Are
you t he highest environnental expert in NextEra, are you
kind of the top dog?

A. No, | work at a corporate environnental services
group. My team handles this state, but no, I'mnot. My
Vice President, M. Mke Soul is the top environnental
representative of our corporate group.

Q ay. And has he been involved in any of these
conversations with Fish and Wldlife and Gane and Fi sh
on this project?

A. He has, particularly with Director Steinwand of

Gane and Fi sh.
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Q ay. And early on, was he involved fromlike
back in 2016 when things were just getting rolling?

A. He wasn't with us yet at the tine in the current
role, but he's certainly been involved over the |ast
year, year and a half. Wien |I'd say froman applicant's
perspective, the agency interacting has gotten
increasingly frustrating.

Q And has the person that was in his role prior to
-- previous, was that person involved early on in those
initial interactions with you and Fish and Wldlife and
Gane and Fish on this project?

A. No, he was not. Those interactions would
typically occur at the project nmanager or one of those
| evel s. They woul d not typically involve our vice
presi dent.

Q Is there -- would there -- would you have the
authority to reconmend to your conpany that this is not
a good | ocation froman environnental standpoint and
t hey should go el sewhere and | ook el sewhere?

A. | can recomend things. | just don't have the
authority to make the decision. Qur comrerci al
devel opnent team nakes those decisions. So M. Hart.

Q M. Hart nmakes -- he woul d nake that decision
but you can reconmmend like this is -- this is -- like we

have serious environnental concerns here and and we
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think that this mght not be the best |ocation?
A. Yes. | can only make reconmmendations. M. Hart

and the commercial team are the devel opnent and the
deci sion nakers in terns of that outcone.

Q Do you -- are you aware of you or anybody el se
in the environnmental group ever nmaking that
reconmendation on this site?

A. W have expressed concerns. In fact, those
concerns were one of the primary reasons we reduced the
project from 300 negawatts to 200 negawatts. It was
partly at my urging that | thought it was inportant that
we do that and it was sonething that | felt strongly.

Q Oay. And so with your experience, you' ve been
doing this a long tinme and you' ve got a | ot of education
in this area, do you believe that this project is now
going to have inpacts to this really amazing wildlife
resource that has been described to us by both U S. Fish
and Wldlife and Gane and Fish, is that going to have
negative inpacts on that resource?

A. My answer to that would be there is potenti al
for inpacts, which is why we have mtigated and outlined
all the measures that we contributed to avoid, mnimze
and mtigate. So we believe with those mtigations our
ef fect has been appropriately mnimzed consistent with

your sitting regulations, so that is our -- our
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position. M. Derby will testify specifically to the
characterization of this site as unique conpared to
other sites that the comrission is pernmitted in the past
and will address that nore directly.

Q Oay. But nore sinply, as a wildlife expert, do
you believe that the inpact of this project is going to
have on this site are not of concern?

A. | believe there's a big space between a
potential for an inpact and the potential -- the
potential for an inpact and whether one occurs. The
space between that is where avoi dance, mnimzation and
mtigation occurs. So in the absence of all the
mtigation, sure, there is the potential; however, we
have avoi ded, m nim zed and mtigated and so that
subsequently i nfluences ny opinion that we have
m ni m zed and address those concerns.

Q So your position as a wildlife expert is that
after all the mnimzation and mtigation, this project
doesn't have wildlife concerns for this area, does it
pose a concern or risk tothe wildlife in this area?

A. | wuldn't say it doesn't have a concern, which
is why we've mtigated. We believe we've addressed those
concerns as | testified through the neasures we've
out | i ned.

Q Right. So after the minimzation and all the
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mtigation, et cetera, it doesn't anynore have a concern
t hen?
A. | think those have been addressed. Every

devel opnent has inpact. So | think if the comm ssion
starts to view the devel opnment as needing to mtigate
all inpacts to zero, that's a very different regul atory
environnent that we've ever interpreted your siting
regul ati ons to be.

Q Rght. No, I wouldn't say that it's -- but it's
a mnimal inpact. It will have a minimal inpact to this
wildlife resource?

A. | do believe that. W' ve worked very carefully
Wi th our consulting teamto understand the data, the
risk and the mnimzation as | testified, | believe
we' ve addressed those concerns.

Q GCkay. Thank you very nuch

MR. DAWSON: Conmi ssi oner Kroshus?

BY MR KROSHUS CROSS EXAM NATI ON

Q Oay. I'mgonna try and nove really quickly
t hrough this because a | ot of great questions have been
asked already and a broad range of naterial to consider
when we continue to work on the case. You had nentioned
earlier that you have, is it three stages or three
tinmes, there's an abandoned or -- and/or or not and/or,

ei t her abandoned or proceed, is there |ike three stages

Doug Ket cham and Associ at es
701-237-0275




© 00 N oo o b~ w N P

N N N N NN P P P P RP PR RP R
ga A W N P O © 0O N O O W N, O

Publ i ¢ Heari ng
3/ 8/ 2019

Page 64
to that? Did | understand that correctly?

A. You did. So there are three pre construction
tiers to the wind energy guidelines that happen before
construction. So there's tier one which is sort of the
| andscape scal e, maybe desktop data. Stage two is
generally you're on the site for the first tinme and site
reconnai ssance. Stage three is site specific studies, so
generally you're counting birds in a |location over and
over and over again. You're |ooking for grouse singles
bars or you're | ooking for eagles. So those are the
three pre construction tiers.

Q ay. Is the public, the conmunity, so to speak
the rural popul ation, people that live in a proposed
area, when do they get involved? Is it usually the third
tier or can be the second tier. It doesn't seemlike
it'd be the first tier. That seens nore behind the
scenes strategy, strategy roomtype proceedi ngs.

A. No, | would actually say they are involved in
the first tier. So our iterative process of |easing | and
i s happening concurrently with | ooking at environnental
constraint so it's a standard tier one product. It's
called a critical issues analysis and that did occur
here before we signed a power purchase agreenent. It's
where you're taking a big box in an area and you're

typically |looking at publicly avail able data and sayi ng,
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okay, what are the constraints here? Is there a |lake, is
there a known endangered species, is there a known
critical habitat? So that's what's happening at that
first stage. As our land teamis talking to | andowners,

t hey al ready began gathering preferences. So if soneone
says in their first neet and greet, | will only
entertain a turbine on this side of ny property, or |
won't allow you to put a road near ny house. But |I'm
fine if you put it on this side of ny field, the

| andowner feedback starts imrediately at tier one and
precedes iteratively through all the tiers.

Q Wuld the Gane and Fish and U S. Fish and
Wldlife be involved at that point in time or even aware
of the project?

A. So tier one is a highly conpetitively sensitive
phase so we're all prospecting. We're all conpeting. And
SO we nay go in at that stage and provide a nmuch bi gger
area where we're | ooking until we decide on what we
would fine and talk to them So there's the tier one
di scussi ons are what both Gane and Fish and | referenced
happening in the fall of 2016 and those were generally
at the tine of service asked ne to cone in and say tell
nme about your pipeline in North Dakota. Show ne big
bubbl es of everywhere you're thinking of devel opi ng and

let's talk about that. And we did that. That's a very
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standard tier one interaction for us.
Q ay. Wre | andowners aware -- at what point

wer e | andowners aware that Gane and Fish had an issue
and U.S. Fish and Wldlife with the site or the project
area?

A. | would say there have been sone cases before in
t he past where these issues cane up and have
subsequently affected all cases after that. Mst of our
| andowners are very aware of those issues and the
sensitivity fromthe | andowner and the agriculture
comrunity, excuse nme, of being included. So | feel a lot
of phone calls from | andowners who have been angry with
us at ny recommendations to take turbines off of native
prairie to put in their crop field and they want nme to
put it back.

Q I'lIl get to that part. Because, you know, this
cuts both ways to be perfectly honest. Just in ternms of
process, | think it's one of the things that | think is
problematic with just how the process works. But we'll
get to that here pretty quickly. How nmany tinmes has a
North Dakota site been abandoned or any site for that
matter. | nmean, what's the -- is it half the tine of a
proposed project is abandoned or is it maybe one out of
10 or is rare?

A It really depends on what the constraint is. So
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if you're follow ng wind energy guidelines, the first
tier, basically, you would -- the first point to clearly
abandon is if the devel opnent is precluded by law in the
site. Soif | were to be foolish enough to conme to you
and say, I'mgoing to put a turbine in the badlands, you
know, that's not -- that's going to be precluded by | aw.
That's not allowed. So those kind of circunstances woul d
be exanpl es.

Q Yeah. | apologize. | should narrow it just a
l[ittle bit and you're along the lines | was thinking of,
just so I'"'mclear on what |I'm | ooking at or asking for.
Abandoned envi ronnmental concerns, not because of
econom cs, not because you don't think you're going to
get the easenents or it's just not, you know, there's
opposition from | andowners or whatever it m ght be just
due to environnmental and/or wldlife concerns?

A. That's one of many processes. So it's -- it's
probably not too conmon that for environnental reasons
only sonething' s abandoned. Often we find there's
multiple issues in projects that we nay either decided
to shrink, nove or abandon and it's not just
environnental, so | don't -- | don't know off hand.
That's not a very -- it's not a very comon scenario
t hat sonething is abandoned just for environnental

reasons. Often nmultiple things are going on in an area,
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SO we -- we need community support. That's gotta be
there. If there aren't willing | andowners, there's no

pl ace for us to | ease | and, so we can't get anywhere
With community support. W've got to have transni ssion
and there's gotta to be actual space to a build project.

Q Okay. So then as a result of the concerns of the
project that arise, Gane and Fish, U S. Fish and
Wldlife, the project went from 300 negawatts down to
200 negawatts and let's just call it tw thirds of the
area. The area got snaller?

A. Yes.

Q That's easy. Did you ever have -- do you know i f
t he conpany have interconnect with 300 nmegawatts? Was an
i nt erconnect agreenent placed that was then adjusted
down 200 or was that not in the plan yet?

A. M. Hart would be better able to speak to that.
That's nore of a commercial question that's a little out
of my scope, unfortunately.

Q | just want to know because it's been sited
several tinmes. | just want to verify that that was, in
fact --

A. My understanding is that was the status of the
initial negotiations with our custoner, but M. Hart
coul d provide you nore specifics should you like them

Q Al right. Now, I'mgonna switch -- well, one
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other thing that's -- help ne with this because when it
comes to whoopi ng cranes, you have -- if you | ook at

North Dakota, a nap of the state and you | ook at where
all the facilities are and there's never a problem Now,

it's a low percentage thing or it's, no, it's -- it's
not a mgration corridor. So |I'mwondering and | don't
nean to be snarky about this or sarcastic about it but
it looks like your mgration pattern nmust go like this
across the state to get through where all the w nd
turbines are located. |I'Il be honest, it doesn't make
any sense to ne. How do you reconcile that and nake ne
feel better about the fact that nobody has a problem So
apparently they never set foot in a state but you said
three somewhere in the project footprint or I think
that's what you sai d?

A. So we have whooping cranes fly over but they
never descended in our project area. So using the
ai rspace overhead versus landing in the area of our
project, are different indicators of risk. So M. Derby
will tal k about the context for understandi ng how
whoopi ng crane risk is assessed and what that neans in
nore detail.

Q Oay. Now, | think we can go really fast through
t he | andowner part. Not that it isn't incredibly

i nportant because it is. Just to verify, turbines noved
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from grasslands onto to crop |and?

A. That is a common action because it reduces risk
on a nunber of fronts.

Q Landowners are not happy about that?

A. Not all of them but | did hear a significant
anount of feedback over the reduction from 300 to 200
negawatts as well as the renoval of the 55 turbines.

Q (I'naudi ble) pleasing Ganre and Fi sh or what we
feel conpelled to do on it, you know, in terns of an
of f set package and when | say conpell ed, because it's
not a requirenent for the Public Service Conm ssion to
come up with an offset package. Also it's not chiseled
in stone in terns of the formula that Game and Fish is
using with these offset regulations. This is the first
time |'ve seen the offset acreage of 200 and it's just
came down a few days ago. So the of 247.13 acres of
of fset acreage, but that's noving turbines to try and
get that nunber as |ow as possible |I would i magi ne?

A. Yes. So the challenging thing about siting w nds
is you' re bal ancing a nunber of strengths. So this may
answer one of your earlier questions you were asking
about setbacks and why wi nd turbines take up different
anounts of area. | live in the state of Texas where
there's very few requirenents. Sonme refer to Texas as

the wild, wild west and south parts of Texas are the
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wild, wild west. There are far fewer requirenents in the
state of Texas to site wind farnms, so the process we use
to site turbines is one where we start froman area on
the map and we derive what is called the available | and.
The available land | ooks |ike a spiderweb, basically,
when you get done. You take out all the setbacks from
codes, from |l andowners, fromresidences, you throwin
all the environnental constraints and what is left or
sort of little points in the spiderweb that is the
limted space available to actually put a turbine.

Then and only then do we actually start putting turbines
on the | andscape. So setbacks and all constraints really
drive how cl ose turbines can be from an environnental
perspective. O course then there are the comerci al
reasons that M. Hart testified about you can't have
your turbines too close together or they wake each
other. That is outside of ny zone of expertise, but that
is an inportant factor we consider with our other
functional groups and we're trying to figure out howto
keep | andowners happy, how to m nim ze environnent al
constraints and ultimtely how to appear before you al
and be able to say that we've mnimzed the inpacts and
try to have done as good a job as possible in siting our
proj ects.

Q Has Gane and Fish ever provided a -- well, you
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said you've gone in -- or you go in and visit with them
in ternms of what might be the pipeline. Have they ever
given you, well, here's a map on, you know, worst area
i magi nabl e, best area inmaginable to place a facility.
Have t hey ever given you any gui dance other -- or do you
typically find out once the project has been proposed or
you're starting to think about it, is that the point?
There's no previous or prior guidance?

A. So | would address that by saying an exanple map
that was | ow, medium and high risk was produced as part
of the one |ife collaborative (inaudible) wildlife
gui del i nes that were issued and since w thdrawn. They
di d have zones of |ow, nediumand high risk and part of
our concern as a developer is that they only consider
t he environnmental perspective. There was no feasibility
anal ysi s done on | andowners. There was no anal ysis of
the policy inplications for you all as a state body
maki ng deci si ons on behal f of |andowners. Environnent al
concerns are certainly inportant, but so are | andowner
preferences. And so we really had a problemw th the way
t hose maps were devel oped. Not with the maps thensel ves
but with the process in which they were devel oped.
Shoul d sone nore transparent process be used to
i ncorporate facts, | think a |ot of applicants that

appear here before you woul d say having a predictable
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rules of the road with the wildlife agencies would be a
dramatic i nprovenent on the current situation as | don't
think either applicants for the wildlife agencies sort
of enjoy the situation we find ourselves in now where
the -- the rules are pretty unpredictable and that | eads
to a pretty frustrating business clinmate for
devel opnent .

Q That's a perfect segway then for ny next
guestion. Do you believe or do you think you' re enabling
and it's not about Gane and Fi sh because we coordi nate
with 27 different agencies. If you think about 27
di fferent agencies and this isn't -- and |I'm not saying
just you but to anyone in the room just think about the
fact that now we're an energy producing state and you're
trying to balance this all out and we're tal king about
future pipelines, we're tal king about gas processing
pl ants, we're tal king about a lot of different things,
so | don't know where this ends in terns of, hey, here's
a package here and then another entity has anot her
concern, well, here's an offset, et cetera, et cetera,
you know, where does it end? Do you have a concern that
you' re enabling this type of behavi or because here's --
here's the part that bugs ne is | think | andowners that
were going to get a project or naybe a turbine or

sonmet hing el se, no | onger get because it's just easier
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to go somewhere el se and feel you have to go sonewhere
el se so how do you respond to that? | think | predict
but do you think you're enabling nore of that to occur?

A. | would say as an applicant, we're trying to
facilitate a path forward. | know there's been a | ot of
di scussion in your legislature in the past year or two
as well as this body about what is the proper way to
bal ance those was very legitinate | andowner concerns,
comruni ty concerns and environnental concerns, how you
bal ance all of that. W believe that needs to happen.
What happens as an applicant is often going through the
permtting process, you nay or nmay not have equal
opportunity to respond to things that they cone as
surprises. So, for exanple, receiving letters at 5:00 AM
this norning. That doesn't give an applicant fair
flooding to address it in a very public permtting
process. That |leads to a surprise. That |eads to
frustration and unpredictability on all parts. | don't
think that's ideal. So | think as applicants, we try to
find ways to work through the situation. There was an
act of us, provide an offset package. W believe we have
sone inpacts that as | testified, so we volunteer to
provi de that offset package because regardl ess of your
siting criteria, we still believe we have sone inpacts.

W believe when we offered that offset package, we
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mtigated them So we're trying to navigate what at
tinmes often feels like a mnefield where there are nany
conpeting interests and stakeholders and at the end of
the day, we're still trying to figure out how to get
t hrough that process, satisfy your siting criteria, keep
| andowner s happy and maintain relationships with the
agencies, so it's -- it's not easy, but |I would say that
we are trying to facilitate a path rather than enabling.

Q No and | couldn't agree nore. It is about
creating the right type of bal ance between the | andowner
rights, between criteria you have to |ook at in the
siting process and inpact to wildlife. | think the other
guestions | have | think are --

A. M. Derby.

Q You have a | ot of questions conm ng your way.
Thank you.

MR. DAWSON: Conmi ssi oner Fedor chak.

BY Ms. FEDORCHAK RECROSS EXAM NATI ON

Q W've talked a | ot about Gane and Fish and U. S.
Fish and Wldlife. Are there other agencies that you
guys consult with gave input to where the project's
gonna be | ocat ed?

A. Sure. One of those other inportant agencies is
the State Historic Preservation Ofice. | testified

about our pretty extensive work with tribes and cul tural
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resources. As you know, tribal resources are very
sensitive in this state and there's probably a | ot
hi gher density here than sone state. So we go through a
very involved process to understand where they are, how
to avoid themw th both the tribes and the state
hi storic preservation office. Another exanple, there's
al so a very clear thunmbs up, thunbs down and there was
al so a very clear standard what you have to do to get
t hunbs up and thunbs down. So | think the rules there
are much nore clear.

Q But they identify avoi dance areas and woul d be
able to say, no, we don't want you to put it there for
this reason?

A. They have criteria that they go through. And so
there's a strict set of criteria that things have to be
eval uated against and | think that's the piece that's
m ssi ng and perhaps fuzzy here. As often, | feel Ilike
t he comm ssion nay have different criteria than sonme of
your other consulting agencies wi sh you to have. And so
t hat shows up in these permtting processes and
unfortunately |I think leads to a | ot of confusion,
representation of information as it's different when, in
fact, it's not different. It's just perhaps conpeting
i nterests and obj ecti ves.

Q Okay. But just as it relates to say, Shippo, can
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they say, or the tribal historic preservation offices or
what ever they in previous projects outlined areas where
they'd prefer you not to put turbines?

A. Not before the fact. Because that's not --

Q | mean, as a process do they -- | guess what |I'm
getting at, there is not -- it's not just Game and Fish
that is out there saying we don't like this spot.
There's ot her agencies that have this input as well that
could inpact where turbines are | ocated?

A. Ch, that is definitely the case.

Q ay.

A. So with the state historic preservation office,
it's basically about if you have an inpact that you' ve
mtigated it, you can still get a thunbs up.

Q Right.

A. That's how you get the thunbs up is you avoid
it. That's what our record shows here. W avoided all of
t hose inpacts. That's how we got the thunbs up. It's not
saying that it's not there, but we' ve avoi ded the inpact
neaning we mtigated it. So they' re good. Very clear.

Q And this is where | think you get -- it's --
it's a challenge because the | andowners have the right
to determ ne what happens on their [and and havi ng ot her
agenci es out there saying this can't go there or this

can't go there is just |ike offensive to people who own
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the land. But that's what -- that's kind of what the
siting process does. It's looking at this froma big,
|l ong-termview for the state as a whol e and sayi ng we
want to nmake sure that, you know, cunulatively we're
trying to mnimze inpacts so that we're protecting our
cultural resources, we're protecting our environnental
resources, we're, you know, not destroying the soil and
we're leaving this place in good shape for the next
generation. So it is -- I'monly bringing this up
because | -- | know how hard it is to have and you' ve
expressed that | andowners don't |ike being told that
t hi ngs you woul d be better in the cultivated versus the
native prairie. And that's just an exanple of one agency
saying this is our preference and you guys saying we can
acconmmodate that and it's a bal ance. Sone of the
| andowners say forget it and so you' ve got sone inpacts
and sone of the | andowners said, you know, worked out an
agreenment with them So Shippo is a little, probably
| ess flexible when it conmes to sone of the historical
resources that mght exist that you just sinply have to
avoi d, period. You cannot dig up a teepee ring or somne
things |ike that even though it's pretty hard to avoid
t hose sorts of things. So it's -- it is tricky. You guys
have a lot to take into consideration. That's it for ne.

Thank you.
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MR. DAVWEON: The tine is 3:09 and before
we go any further, we're going to take a 15 minute
br eak.

(Recess taken.)

MR. DAWEON: We're back on the record. Ms.
Wlls is testifying. Any redirect by Ms. Furey, do you
have any questions for this wtness?

MS. FUREY: No, Your Honor, not at this

MR, DAWBON. M. Schm dt?

MR SCHM DT: No, Your Honor.

MR. DAWSON: Conmi ssioners? If there are
no further questions, you may step down. You nay cal
your next W tness.

M5. FUREY: Your Honor, we now call M.
Cl ayt on Der by.

MR. DAWSON. You were here for ny previous
adnoni ti ons on perjury?

MR. DERBY: Yes, sir.

MR. DAWBON: So you under stand what
perjury is and the penalties for it?

MR. DERBY: Yes, sir.

MR, DAWBON:. Under st andi ng so, do you

pronmi se or swear that the testinony that you're about to
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give will be the truth, the whole truth and not hi ng but
the truth?
MR. DERBY: Yes.
MR. DAWEON: You nay begin.
BY MS. FUREY Dl RECT EXAM NATI ON

Q Pl ease state your nanme, by who you are enpl oyed
and your business address?

A. My nane is Clayton Derby. | work for Wstern
Ecosystens Technol ogy, Inc. O WEST. My Ofice address
is 4007 State Street, Suite 109, Bismarck, North Dakot a.

Q Wiat is your position with WEST?

A. | amour chief services officer and senior
wi | dlife biologist.

Q Wiat is your educational background?

A. | received a bachelor's degree in biology from
Moor head State University and a naster's degree in
zool ogy and physiology fromthe University of Wom ng.

Q Wiat is your professional experience?

A. |"ve worked for WEST as a wildlife biologist and
been involved in wind-wildlife related projects for 24
years. During this tine, | have been involved in
approximately 30 wind energy projects in North Dakota
and hundreds across the United States.

Q Wat has your role been in the Burke projects?

A. 1've been responsible for drafting the wildlife
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conservation strategy for WCS, advising on wildlife and
habi tat studies and assisting with wildlife agency
coordination. |I've also reviewed all the wildlife and
native habitat technical reports and pertinent portions
of the applications.

Q Please briefly summari ze the purpose of your
testi nony today?

A. 1'l'l provide context for the wildlife and
habi tat studies, sumrmarize potential wildlife inpacts
and how they relate to the literature and provide
i nformation on potential inpacts of the project in |ight
of my experience over the | ast approximately 15 years
working in wildlife projects in North Dakot a.

Q You indicated your involvenent in drafting a
wildlife conservation strategy or the WCS. Can you
pl ease descri be the purpose of the WCS?

A. The WCS is anal ogous to a bird and bat
conservation strategy outlined in the U S. Fish and
Wldlife Service wind energy guidelines. The WsC i s
used to help Burke Wnd fully evaluate risks to
wildlife, docunent efforts taken to reduce risk through
avoi dance and mnim zation efforts, establish
post-construction efforts and outline any pl anned
of fsetting neasures.

Q Based on your review, what did Burke Wnd's
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Wldlife studies show with respect to the likelihood of
t hreat ened or endangered species or critical habitat
occurring in the projects?

A. No critical habitat is |located wthin the
projects. No threatened or endangered species were
observed on the ground wthin the project during
w ldlife surveys; however, one group of whoopi ng cranes
was observed flying overhead. As | will discuss in nore
detail, the projects are within the magratory corridor
for whoopi ng cranes and observing individuals is not
unantici pated. Surveys for Dakota ski pper habitat
I dentified potential habitat; however, all potenti al
habitat areas will be avoided by construction.

Q D d Burke Wnd's assessnent of the projects
i ncl ude an eval uation of native prairie?

A. Yes. G assland assessnents were conpl eted at
several tinmes, including desktop and field surveys as
the project area changed and turbine | ocations were
modi f i ed.

Q Can you please explain why is the eval uation of
native prairie included as part of the project's
assessnent ?

A. Native prairie, as an ecosystem has been
greatly reduced in North Dakota through any nunber of

human i npacts. Understanding that native prairie occurs
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within the project and mnimzing further inpacts to
this ecosystemwere driving reasons to include native
prairie in the assessnent. Further, input fromthe U'S
Fish and Wldlife Service and North Dakota Gane and Fi sh
Departnment highlighted the inportance of eval uating
native prairie as part of the assessnent.

Q In a May 2018 letter from North Dakota Gane and
Fi sh, the departnent characterized the Burke W nd
proj ect area as sonme of the "best of the best
prairie-wetland habitat in North Arerica.” And in the
departnent's nost recent letter -- or excuse ne, |
believe in the services nost recent letter dated March 7
it expressed simlar concerns. Do you agree with this
assessnent ?

A. The Burke Wnd project is simlar to several
ot her existing wind energy projects in North Dakota and
thus it is unclear how the project should be deened the
best of the best. In interpreting the termbest of the
best, it was assuned this nmeant an area uni que conpared
to other areas in North Dakota or the region. For
i nstance, an area predom nantly conposed of
unfragnment ed native grassl ands, wetlands and ot her
nati ve | andscapes woul d be best of the best. Based upon
desktop and field verification of mapped habitat types

within the Burke Wnd project, the project area is
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conprised of 31 percent tilled agriculture |ands, 18
percent | ands previously tilled and now planted to grass
or hay, 21 percent native grasslands and approxi mately
10 percent wetlands. It is currently and previously
tilled | ands conprise approxi mately 50 percent of the
| andscape within the project, the project area has been
previously fragnmented and woul d not be the best of the
best using the definition from above.

We conpared the Burke Wnd project to several other
wi nd projects in North Dakota that are simlarly |ocated
within the Mssouri Coteau | andscape. This conparison
was done using the North Dakota Gane and Fi sh
Departnent's untilled grassland data | ayer and the US
Fish and Wldlife Service National Wtland |Inventory or
NW data |ayer and indicated that the Burke Wnd project
has sim | ar grassland and wetl| and coverage percent ages
as these other projects. Mst of these projects are
approxi mately 40 percent conbi ned wetland and grassl and
coverage. Using these sane existing datasets fromthe
North Dakota Gane and Fish and U S. Fish and Wldlife
Service, the Burke Wnd project is approximately 42
percent grassland and wetland areas. Again, it is
uncl ear how the project should be deened the best of the
best .

Q How has Burke Wnd addressed inpacts to native
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prairie?

A. As others have described, Burke Wnd nade
significant efforts to reduce the project size, nove the
project away fromlarger tracts of native prairie, nove
the project away from Lostwood National WIdlife Refuge,
rel ocated nost turbines off of native prairie and
vol unt eered an of fset package to hel p address renaining
i npacts. The US Fish and Wldlife Service has
acknowl edged in their March 6, 2019 letter that Burke
W nd has reduced the project size and contracted from
the eastern side of the project that harbors nore
grassl ands and appl auded Burke Wnd for their efforts in
reduci ng the | evel of inpact that the wind project would
have on wildlife by noving turbines out of grasslands.

I n conbination, these efforts have addressed inpacts to
native prairie within the project.

Q D d Burke Wnd evaluate the project's potenti al
i npact to whoopi ng cranes?

A. Yes.

Q How was risk to whoopi ng cranes assessed?

A. Ri sk to whooping cranes is generally assessed
t hrough a review of potential whooping crane roosting
habitat within the project area, position within the
m gratory corridor, availability of roosting and

foraging habitat, historic use of the project and
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evi dence of significant historic concentration areas.
Further, inference is nade fromexisting informati on on
the | ack of direct whooping crane and | ack of sandhil
crane inpacts within the mgratory corridor.

As outlined in the whooping crane habitat review,
mar ked exhibit 27 and as described by Dr. Wlls, the
projects are within the 75 percent mgration corridor
and potential habitat exists within the project area.
Revi ew of a report fromthe USGS that anal yzed data from
an extensive sanple of telenetry data from whoopi ng
cranes revealed that the projects are within an area as
they state low use intensity. The US Fish and Wldlife
Servi ce whoopi ng crane habitat suitability nodel showed
varying |l evel s of potential use based on habitat
conditions and historic use |locations. The nodel |argely
shows simlar results of other efforts in that the
proj ect contains potential whooping crane habitat. The
habitat suitability is simlar to other areas within
Bur ke County and contains | ess areas of the highest
habitat suitability conpared to other areas in the
regi on. Cccurrence of whooping cranes during the spring
and fall mgration within the entire corridor from Texas
t hrough North Dakota including the project is possible
and nunerous projects currently exist within this

corridor.
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To date, no whoopi ng cranes have been found as
fatalities at any wind facility. Wile there are only
500 whooping cranes it could be argued that the | ack of
finding one is sinply coincidental; however, there are
600, 000 or nore sandhill cranes that mgrate the sane
general corridor. Like whooping cranes, no sandhill
cranes have been found as fatalities at any w nd
facility within the mgratory corridor. A detailed study
t hat extended several years and across several w nd
projects in North Dakota and Sout h Dakota was done that
corroborated these overall flyway results. No whooping
or sandhill cranes were found as fatalities at these
wi nd projects.

Q Do you believe that sightings of whooping cranes
flying over the project area change the inpact anal ysis?

A. No. The incidental sighting of whooping cranes
flying over the project area is not unexpected given, as
stated above, the project is within the mgratory
corridor, the potential habitat exists within the area
and uses possible during mgration. Sightings could be
expected within the entire swath of central North Dakota
as this area is within the mgratory corridor and nost
areas have sone anount of wetland habitat.

Q In your opinion, has Burke Wnd avoi ded and

mnimzed i npacts to whoopi hg cranes?
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A. Based on the existing information, the project
is within the overall whooping crane nigration corridor
and potential habitat exists within the project simlar
to nunerous other projects in North and Sout h Dakot a.

G ven | ack of any whoopi ng crane or sandhill crane
nortalities at wind projects in the mgratory corridor,
i npacts fromany projects are not anticipated. To
further mtigate potential risk, Burke Wnd has
indicated it will develop and inplenent a voluntary
whoopi ng crane identification training and curtail nent
procedure to shut-down turbines when whoopi ng cranes are
found to be within one mle of turbines. Additionally,
Burke Wnd has indicated it will mark the entire above
ground transm ssion line foll ow ng avian power |ine

i nteraction commttee guidelines. Taken together,

| npacts to whoopi ng cranes fromthe Burke projects are
not anti ci pat ed.

Q Wiat does the scientific literature show
regardi ng the potential inpact of w nd devel opnment on
wat er f ow ?

A. Inpacts to waterfow could include direct
nortality, change in the use during migration or change
i n use during breedi ng season.

Most historic studies have shown very limted

direct inpacts to waterfowl fromw nd projects. This
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i ncl udes work done and published from North Dakot a.
Overall, waterfow conprise |less than three percent of
all fatalities, even though they often are one of the
nost common bird groups observed during pre construction
surveys.

Simlarly, nost research to date has shown linmted
to no displacenent or inpacts to migratory waterfow
fromw nd project, but there are limted studies in this
arena. Wrk conducted in |owa showed no inpacts to duck
and goose use days at wildlife areas inmedi ately
adj acent to a wind project after construction as
conpared as before construction.

Based on research from North Dakota, and one of the
only studies to investigate this, sone displacenent of
duck pairs within proximty to operating w nd turbines
has been docunented during the breedi ng season. This
research showed that overall, 20 to 21 percent of duck
pairs were displaced within half a mle of turbines.

Q Are these inpacts expected to be significant for
Bur ke W nd?

A. Direct inpacts due to nortality of waterfow at
Burke Wnd is expected to be low and simlar to other
wi nd projects within North Dakota and ot her | ocations.

Li kewi se, significant changes to migrating waterfow use

are not expected given information from ot her areas.
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Based on the North Dakota study, displacenent
i npacts of approxinmately 20 or 21 percent of breeding
duck pairs within one half mle of turbines could be
expected, but it is not known if these ducks sinply nove
to anot her wetland and successfully breed or what
happens to them upon noving away from turbi nes.

Overall, given waterfow are above |ong-term
popul ati on averages, and Burke Wnd w |l be providing
voluntary offsets that consider inpacts to waterfow ,
significant inpacts to waterfow are not antici pat ed.

Q D d your assessnent evaluate the likelihood of
potential inpacts to bald or gol den eagles fromthe
proj ects?

A. Yes.

Q Howis risk to eagl es assessed?

A. Ri sk was assessed by using eagle use rates
neasur ed t hroughout a 12 nonth period, |ocation of the
use, timng of use and results of nest surveys.

Q Wiat did your assessnent indicate with respect
to potential inpacts to bald or golden eagles fromthe
Wi nd projects?

A. Both bald and gol den eagl es were observed during
surveys. For bal d eagl es, use observed during
standardi zed surveys was |limted to the spring and fall

m gration periods with incidental observations during
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the wi nter and none observed during the sunmer. Looking
at the total survey effort for the original project
boundary, nost use was east of the current 200 negawatt
proj ect. For gol den eagl es, use was observed during
standar di zed surveys only during the spring mgration
with incidental observations during the fall and w nter
and no birds observed during the sunmer. No nests for
ei ther species were located within the projects or
survey buffers around the projects. Based on use data
and | ack of eagle nests within the projects and
vicinity, overall eagle use appears to be linmted to
m gration periods and winter. Mst eagle use was east of
and outside the current project area.

Q In your opinion, is Burke Wnd expected to have
a significant adverse inpact in eagles?

A. No, inpacts to eagles would be expected to be
|l ow and simlar to other projects in North Dakot a.

Q Inthe letter dated May 2018, North Dakota Gane
and Fi sh suggested that Burke Wnd project nay have
popul ation | evel inpacts on sharp-tailed grouse. Do you
agree with this assessnent?

A. Based on the timng of the letter, this
statement was before the reduction in overall project
size and shifting of the project to the west, away from

several larger grassland areas and the national wldlife
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refuge. Additional turbine shifts have resulted in al
t ur bi nes being now | ocated nore than one half mle away
fromall leks identified during surveys, which are
appropriate neasures per a recent letter fromthe U S
Fish and Wldlife Service. Reduction of the project and
buffering all |eks by one half m|e have reduced
potential inpacts on grouse and their |eks.

Q In general, do you think the reduction in size
and i ncreased di stance from Lostwood National Wldlife
Refuge are effective ways to avoid and mnimze
potential inpacts to the refuge?

A. Yes, the nodifications resulted in the cl osest
t ur bi ne being over seven niles away from Lost wood Refuge
boundary. There are no known defi ned setbacks from
refuge boundaries to turbines. However, in evaluating
the sufficiency of the current distance formthe nearest
turbine to Lostwood, we considered U. S. Fish and
Wldlife Service and ot her recomrendati ons regardi ng
set backs from whooping crane critical habitat as a
maxi mum exanpl e of a recomended di stance to avoid and
m nimze inpacts. To be clear, Lostwood is not a
designated critical habitat but we used this designation
as a maxi num consi deration for wildlife related issues.
In the U S. Fish and WIldlife Service and Western Area

Power Administrations Programmatic EIS, it is stated
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that projects should be sited nore than five mles from
designated critical whooping crane habitat to
sufficiently avoid and minimze inpacts to the critical
habi t at and whoopi ng cranes. G ven the size and habitat
usage of whooping cranes, it is assunmed this setback
di stance will also sufficiently avoid and m nim ze
i npacts to other birds and wildlife. In sumary, the
reduction in project size and increased di stance have
effectively avoided and mnim zed reduction in project
si ze and i ncreased di stance have effectively avoi ded and
m nimzed potential inpacts to Lostwood Nati onal
Wldlife Refuge and the March 6, 2019 U. S. Fish and
Wldlife Service letter applauded Burke Wnd for their
actions to reduce the |evel of inpact on Wldlife by
reduci ng the project from300 to 200 negawatts and
novi ng the wi nd project boundary further from Lostwood.

Q Thank you. | amgoing to draw your attention to
the North Dakota Gane and Fish letter dated May 22nd and
t hese are just sone foll ow up questions in response to
some of the topics that were previously addressed. This
letter is |ocated appendix ¢ to the anended w nd
application which is marked as exhibit four. If you
coul d pl ease reference the second page?

A. Yes.

Q Ckay. There is a statenent in this letter that
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the project would result in a reduction of nearly 3,300
breedi ng ducks pairs. In your opinion, is this a
accurate assessnments based on the date of the letter?

A. Yeah. The date as you noted was May 22, 2018
t hat woul d have been prior to the reduction from 300
negawatts to 200 nmegawatts so that nunber woul d be
i ncorrect.

Q Has the departnent reassessed the analysis in
this respect?

A. Yes. It's actually the U S. Fish and Wldlife
Service updated this nunber in their March 6, 2019 which
is exhibit 45.

Q Oay. So the prior statenent was nade by --

A. North Dakota Gane and Fi sh.

Q On May 22, 2018 and then the U S. Fish and
Wldlife Service updated this statenent and is dated --

A. March 6, 2019 and that nunber that they report
is 1,000 breeding pairs.

Q So what does that nunber reflect?

A. That nunber reflects the estimate foll owi ng a
study conducted by others that | referenced and ot hers
reference where 20 to 21 percent of those waterfow --
breedi ng waterfow are displaced within one half mle of
turbines. So that 1,000ish is that 20 percent.

Q So is that expected fatalities?
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A. No. As | nentioned in ny testinony, that neans
t hat ducks noved away from turbines and where those
ducks -- the ducks were not marked. It is not known if
they went to different wetland, if they successfully
bred when they arrived there or what happened. The study
i ndi cates they noved.

Q Thank you. |'m gonna draw your attention to the
sanme binder to figure 17. This was the figure that M.
Schm dt had previously referenced. This is the whoopi ng
crane mgration corridor map.
Whi ch appendi x?
It's figure 17 in that binder.

> O >

Ch, okay. Yes.

Q So looking at this nap is the project boundary
at the -- at the top of the map shaded in black. Ckay.
Can you please put into context this nmap and what this
neans? |s there a 75 percent chance that if you could
expect whoopi ng cranes to stopover or nore, | guess,
nore specifically, there is green slashes that are
mar ked over the project boundary. These green sl ashes
show that there is a lowintensity. \Wat does that nean?
Can you kind of just put that into context for us within
t he scope of this map?

A. Sure. There's several things going on in this

map that were discussed earlier. As you noted, the 75%
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80% and 85, 90 and 95% What that neans is within the
75% swat h, whi ch extends from Canada down t hrough Texas
to the GQulf coast, this is not limted to just North
Dakota. It's an area that is approximately a hundred
ml|les wide fromthe Canadi an border to the Texas Cul f
Coast. That 75 percent of historic occurrences that have
occurred and cunul atively, if you go up to the next
band, you have 75 and you add another 5% so you get 80%
and you go up to the next band, you have the 75, 80 and
and 85% up to the 95th percent band, which neans 95% of
hi storic observations have occurred within this whole
area of North Dakota, which goes through central D cky
County, over Central Adans County, so it's a wide area
t hrough North Dakota. Now, the green box and the pink
box and the orange box, according to ny eyesight anyway,
the project is located within an area of green shadi ng,
which is identified as low intensity. These bl ocks are
froma telenmetry study that was conducted by the USC
over a nunber of years where they had at one tinme or
anot her approximately a quarter of the popul ati on of
whoopi ng cranes marked and they foll owed them for
several mgrations of the telenetry units renote
downl oads so really precise locations during the
mgratory periods. So low intensity means that one of

t hose marked birds | anded in these squares are 16 square
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kil ometer area, 16 by 16 kiloneters. One -- a whoopi ng
crane | anded sonewhere inside of that |lot, one to four
tinmes per location was retrieved, extended or core
intensity, extended core use, core intensity just neans
nore and nore were there. So this area neans sonewhere
within this 16 mle, 16 square kil onmeter area a whoopi ng
crane landed or it was there for a few tines, you know,
mul ti ple days, lowintensity conpared to sone of the
others where there's nultiple use days by multiple
cranes which are shown by the different colors.

Q So it wouldn't be an appropriate conclusion then
based on your testinony to |look at this nap and then
infer that the likelihood of whoopi nhg cranes occurring
in this area would be high?

A. Not conpared to other areas within the 75%
corridor according to this map, no.

Q Thank you. |I'mactually gonna follow up on a
point of clarification fromDr. Wells' testinony
previously and have you provi de sone comment. There was
di scussi on regardi ng North Dakota speci es of
conservation priority.

A. Yes.

Q And in the context of how those seasons apply to
the comm ssion's siting criteria. So specifically, the

criteria kind of designated certain exclusion areas, one
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of the exclusion areas is designated as areas where an
animal or plant species that are unique or rare to this
state would be irreversi bly danaged. So breaki ng that
down, our species that are included on the North Dakota
Gane and Fish list of conservation priority, first of
all, rare or unique?

A. Sone certainly are. They have |isted species on
that sane list, but that [ist is over a hundred
i ndi vi dual species in length with some speci es being
actually quite conmmon on the list. For instance,
sharp-tailed grouse are included on the list. The state
of North Dakota harvests between 75 and a hundred
t housand sharp-tail ed grouse annually, so one could
argue they're not rare. The next question is, are they
uni que? The occurrence, well, North Dakota has a healthy
popul ati on of sharp-tailed grouse. They're not unique to
North Dakota. They occur in Canada. They occur in the
surroundi ng states. They occur in a broad geographic
swath. So including the full list, nmaybe overly
i nclusive for the species as you identified them

Q Wiat would be the result if all over a hundred
species were to be, | guess, |abeled as unique or rare?

A. Yeah. Essentially the entire state would fall
Wit hin an excl usion zone because you could find at | east

one of those species anywhere in North Dakot a.
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Q Does North Dakota have any state designated
t hreat ened or endangered species?

A. Not state designation, no.

Q And even for argunent's sake, even assum ng that
Nort h Dakota species of conservation priority were
unique or rare, would inpacts to these species, do you
bel i eve inpact fromthe projects would result in
i rreversi bl e danmage?

A. Yeah, that'd be another termthat woul d,
per haps, be definition attitude in ny opinion and one
way to define that is population | evel effects,
irreversi bly damaged and | don't believe the project has
potential to resolve the population | evel effects for
grass nunbers or the state's -- the species that are on
the list.

Q Thank you. Do you believe that Burke Wnd has
appropriately avoided, mninm zed and mtigated potenti al
inmpacts to wildlife and native habitats associated with
t he projects?

A. Yes. Through project changes and siting of
turbines, the overall inpacts have been appropriately
avoi ded, minimzed and mtigated.

Q Thank you.

MR, DAWBON. M. Schm dt.
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BY MR SCHM DT CROCSS EXAM NATI ON

Q Good afternoon. | have a couple questions for
you. I'Il keep it very short and sweet though. You did
i ndi cate that there was going to be a whoopi ng crane
identification plan put in place, is that correct?

A. Yes, sir.

Q ay, so howis that going to work?

A It will further reduce the risk to the whooping
cranes, so you know, you start at a point of | ow
potential risk to whooping cranes period, so the actual
plan then is, ny understanding is proprietary. It's not
nmy docunment. My understanding is is that there's a
training that's conducted for all contractors and
operation personnel on site.

Q GCkay. And | guess the reason |I'masking is
because you put nme in front of four birds and say pick
out the whooping crane, |'m probably not going to be
able to do it and |I' massum ng people who are
constructing these turbines mght not know that either.
So I'mjust kinda curious as to how the conmpany's goi ng
to educate people to say, okay, if you see this, do
sonet hi ng and what is that sonething?

A. Right. Yeah. So there is a short identification
training, certainly not to nake one a technol ogi sts, but

whoopi ng cranes are five feet tall, white birds. So

Doug Ket cham and Associ at es
701-237-0275




© 00 N oo o b~ w N P

N N N N NN P P P PR PR R R
g » W N P O © © N O O A W N L O

Publ i ¢ Heari ng
3/ 8/ 2019

Page 101
they're fairly conspi cuous when on the | andscape, but
they do get confused with other white birds |ike
pel i cans, or swans, those kinds of things, so there is
sonme anmount of identification training that goes on and
then also what to do with that information. So if the
contractor sees or the operations personnel sees what
t hey believe is a whooping crane, a reporting process,
and then the operations nmanager responds by shutting
down turbines within one mle of whooping crane until
t he crane departs.

Q There's been a |l ot of discussion about
mtigating risk that's happened today. Well, ny question
is what -- what risk level did we start at with respect
to this project and |I'mtal king about wildlife, what
risk level were we at when this project was initially
constructed?

A. It hasn't been constructed.

Q Right, excuse ne, proposed?

A. | was not involved until late |ast year. So |
don't know the official, you know, | can tell you what |
do is | look at all projects. You need to | ook at the
actual onsite information and get over the optical and
the enotional reaction. | nean, |'ve been involved in
projects outside of North Dakota that optically and

enotionally were very, | would have said, very high
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risk. And when we started | ooking at them and wor ki ng
with the state and wildlife agencies, we all agreed,
wow, this -- this isn't a high risk site because we
actually started |looking at it. So, yeah, how it was
identified in 2016 or '17, | was not part of those
di scussions. So | cannot comment on for this project.

Q Okay. So were you involved in this project prior
to it becom ng a 200 negawatt project?

A. About that tine | think | becane involved in
about COctober of last year and | think that's when it
changed.

Q Oay. So | guess the purpose of ny initial
guestion is we're mtigating risks but what are we
mtigating fron? What's our starting point? You can have
a huge problemand nmtigate it down to a big problem and
that doesn't do us a |l ot of good or we could have a big
problemand mtigate it dowmn to a small problemor no
problemat all. So I'm|ooking for a baseline?

A. Right. You know, | think the mtigation and I
think Dr. Wells did a nice job of explaining this. It's
not just starting with mtigation. That's kind of the --
that's the end. That's the | ast piece that's done, you
know, through noving turbines off of grass, working with
| andowners to find appropriate siting |ocations,

reduci ng the project size. Al those things conme first
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and shoul d be considered in the overall risk reduction
or the assessnment for any project. And if there are
still residual inpacts, that was the termthat Dr. Wlls
you used, one thing you can consider is doing some sort
of habitat offsets, you know, through an offset plan to
aneliorate those as well.

Q Can you just explain a little bit on this direct
versus indirect inpact thing? This seens to have becone
this abstract concept of high tal king about it.

A It isalittle bit abstract. You're right. So
direct is pretty clear. Probably a couple of types of
direct inpacts. One could be a dead ani mal or a dead
bird and this isn't just a bird, it could be anything. A
dead deer on a road is a direct inpact. It could al so be
done in the | andscape where you take and turn a
sunfl ower -- a piece of a sunflower field or a wheat
field or a native prairie fromthat habitat type to a
paved or grounded ditch road or in this case, you know,
capped road where there is a fiber |ayer with aggregate
over the top of it. So that's a direct inpact, very
neasur abl e. You go out there and it's 18 feet wide or 20
feet wide and this long, very quantitative, neasurable
or dead birds, there's one, there's one so you can
gquantify very, very easily and get your hands on.

Indirect is -- are those things that are not as easily
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neasured. And that's what we really don't have a | ot of
studies on it. |I've actually been involved in a | ot of
studies trying to nmeasure indirect inpacts and it's very
difficult. You're -- but that's where an animal can be
(inaudible) telemetry units and, you know, but in this
case it's been done on ducks and grassl and birds where
we | ook at did they nove and that's what really gets --
that's what gets investigated. Did they nove? Are they
here as we expect themto be here? This area, all things
bei ng equal, renove the oil well, renove the turbine, we
expected a hundred of this species in this area. There's
80, that's the 20 percent reduction. So that's kind of
that -- that's the essence of it. W don't -- the study
never == studi es done to date do not identify what
happened to those 20. W just know there's 80 there now.

Q Oay. So you told nme that a direct inpact is
sonmething that's quantifiabl e?

A. Largely.

Q But an indirect inpact could be a reduction in
nunmber of birds in one place to another. Wuldn't that
be quantifi abl e?

A. Yeah, that's true. | nean, you could put a
nunber on it, but it isn't physical. Right. You can't go
up and touch it. You know, | just -- it's getting late

in the afternoon so I'mgetting a little surly, you
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know, | always think it's explain it to grandna test,
can | explain it to ny grandnother so she understands it
and if | take ny grandnother out and we stand next to a
turbine and it's was |ike, wow, there's -- there's four
bottles but if that turbine wasn't there, there'd be
five bottles. Well, you know, she, you know, there's
four there. What happened? You know, so that's why it
gets a little squishy. Ckay.

Q Ckay. | was just looking for a little nore
clarification. | appreciate that and I don't have
anynore questions. Thank you.

MR, DAWSON. M. Lien?

MR, LIEN. | have no questions.
MR, DAWBON:. Commi ssi oner Fedor chak.
BY MS. FEDORCHAK CRCOSS EXAM NATI ON

Q Since you were tal king about inpacts, fromthe
st andpoi nt of assessing the long-terminpacts, does it
-- does it really matter? | nean, they're | ooking at the
long terminpacts of resources?

A. Again, the issue conmes in to what happens to
those birds? Do they -- and | do think there needs to be
sone address to the long-terminpacts in North Dakota
fromeverything, not just and. That's where | would
start. And wind is part of that |andscape but so is

everything el se out there. And as a biologist, | think
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we can have those discussions, but part of this is if
you' re | ooking at what happened, what are the indirect
i mpacts of wind on wildlife and birds, wee need to ask
t he question, birds that nove, where did they go and
what do they do when they get there? In other words, did
they fly over a hill and successfully best. So we know
we have sone very nice studies, design and inpl enment
studies in North Dakota did indicate 50, 55% of
grassl and birds nove way fromturbines up to 300 neters.
Not disputing that. The question | have is where did
t hose birds go? Did they nove over half a mle and
successfully nest? W don't know that as a group, no

one's been able to investigate that and there can be

conjecture that goes -- within the study, there is
i ndi cation that the control areas -- areas away from
t ur bi nes have been reduced overall. Not due to turbines,

but 30 to 60 percent of that area is 30 to 60% ess
birds in those control areas, so it wasn't just turbines
reduci ng birds on the | andscape. There was no turbines
near those spots, but they still went down 30 to 60%in
bird use so yes, you know, that's another exanple of an
i npact. But you could say, well there's plenty of room
then for these extra birds to go nest half a mle away.
Do they do that? | don't know. No one's | ooked at that.

These birds are not nmarked, so --
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Q Wen it comes to the mitigation paynents, how do
mtigati on paynents offset the inpacts?

A. Geat question. Typically, and I'"'mgoing to talk
in general, not here, you know, what -- this is ny
understandi ng that NextEra is still working through this
with fol ks, but in general, what is done is any sort of
of fset paynents, nmitigation paynents are contributed or
to qualifying and the group needs to neet the needs of
Many parties, needs to work with |andowners, needs to
work within the conmunity, needs to help wildlife in
this instance. So you could take the -- the dollars and
add value to land, restore |and that is now margi nal
crop land back to maybe hi gher functioning pasture | and
that is grazed or you take pasture | and now and you can
cross it and increase standing grass cover and get nore
bi rds nesting there. So those things all take, and, you
know, people are trying to make a living out there. So
it is away to bring dollars to farners, ranchers as
wel |l as benefiting wildlife appropriately.

Q And are you aware that those paynents go to
projects in this area?

A. (Inaudible.)

Q Wien you were tal king about the whoopi ng cranes,
you said that this area doesn't provide any greater risk

t o whoopi ng cranes than any other area within that 75
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percent and that's sonehow t hen, what the conclusion to
sew this project is there isn't a problemwth the
whoopi ng cranes?

A. Right. But, again, using the sandhill cranes as
a surrogate, given their nunbers -- | actually just read
a paper fromthe Fish and Wldlife service where they
said sandhill cranes are in effect in this area, but
because there's -- there's about 500 whoopi ng cranes in
t he popul ation right now. So could one of them nest
somewhere in Cklahoma or in South Dakota, North Dakota?
Potentially. But there's been extensive studies done. My
conpany, we did an extensive study in North Dakota and
Sout h Dakota where we | ooked at five wind farns within
the mgratory corridor for three years. W had over a
hundred t housands turbi ne searches done during the
m gration period, about 14,000 hours of survey conpl eted
and we didn't find a single sandhill crane of which
t here are 600, 000. Meaning, flocks of sandhill cranes.
W even docunent ed whoopi ng crane use in those project
areas and we were al so doing -- doing curtail ments and
we would curtail turbines during that tinme. So |I've
taken together, along with the other general fatality
st udi es done throughout the corridor and the | ack of
sandhill crane nortality in the mgratory corridor,

assumng they're an effective surrogate for whooping
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cranes, risks to cranes as a whole is very |ow

Q Wiat you're saying is, despite the fact that
this is the nain place they fly, it doesn't appear to be
a problem anywhere in the corridor?

A. Not to date, correct.

Q So back to the mtigation and the letters from
Gane and Fish and Fish and Wldlife, you know, they've
been consultation for a nunber of years on this and it
doesn't really seemlike they've changed their position
a whole lot. The letter of March 6th fromU S. Fish and
Wldlife says our prinmary recommendati on has been to
avoi d devel oping of the project at the current proposed
| ocation and then it goes into its secondary
recomrendati on which is to, you know, do nore mtigation
and Gane and Fish says, as we relayed fromthe start,
t he departnent believe that this project was ill planned
inits site selection relative to natural resources and
consequently will have substantial inpacts in native,
wildlife and their habitats. These are the nost recent
letters just fromMarch 7th. So why aren't the efforts
of the conpany to mitigate, offer paynents, et cetera
addressi ng these agenci es' concerns and changing their
opi nion on this?

A. Right. That is a bit of a conundrum and part of

the reason they don't use the terns | believe in the
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letter | read this norning at 5:00 AMso | don't have it
comritted to menory and the ot her one yesterday, but
there was a term being used the best of the best and |
think that's still inplied a lot in these letter. And
trying to investigate what that really neans. Wat does
t hat nean and how do we put that into context for this
project area, for this geographic area? Alot of in
di scussi ons over the years, and |'ve been working with
t he agencies for 15 years and one of their main concerns
has been mni m ze fragnentati on of unfragnented
grassl and. Move off of native grasslands. And | think
the original project boundary included a | ot nore
grassl ands was really close to Lostwood Nati onal
Wldlife Refuge and if you |l ook in the |arger geographic
area around here, there's sone areas that | think the
Gane and Fish in one of the letters tal ks about |arge
areas of four square mles with no roads. Four sections
that don't have roads and you can consi der that
unfragnented. Inside this project, so | started to | ook
at that. Wat does -- what is this project? So | said |
want to renove ny enotions, | ook at the issue, |ook at
the project, look at the optics. And 50% of tilled or
previously tilled the entire project area, so does that
nean this project is unfragnented? Probably not. You

know, if the mrror is 50% broken, it's been fragnented.
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Where are the turbines? Of of the grasslands for the
nost part. There's five or seven dependi ng on how you
want to slice it. Seven on untilled grassland slash
untilled native hay land of the entire 76. So to ne, |
think there's sonme -- there's sone hangover fromthe
original project, the original |ocation near Lostwood
and | think that's where | tried to just really cut down
things that were existing, not to use data fromthe
siting because | wanted to conpare it to others sites
that are on the Coteau in simlar |andscapes and there's
six or eight of themand they all have about 40 percent
grass wetl and conbi nati on. One has nuch hi gher, 85
percent grass, native grass wetland conbination. So is
it different? I don't know.

Q Wiich one -- what projects are those?

A. | don't even know if these nanes are correct
because we use the USG -- there's a data |ayer out there
fromthe USGS that has all the turbines in the entire
country on it. So we just went to that site, these
aren't necessarily our projects but the Mnot Wnd Site,
there's one next to Mnot, the Tonka, Dakota Wnd, |
think Rugby is also, that's not a Coteau but it's in a
simlar wetland grassland mx. | don't have the list in
front of me but there were seven or eight. And, again,

that's existing data, wasn't our data.
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Q R ght. And those that you listed are sonme of the
earliest sites so Gane and Fish are just seeing like --
(i naudi bl e.)

A. Potentially. Just specul ating.

Q Wiich woul d make sone sense as to why these --
their input is alittle different now than it probably
was. But, let's see. | think that's it for me. I'IIl let
you talk to Brian. Thank you.

MR. DAWSON: Conmi ssi oner Kroshus.

BY MR KROSHUS CROSS EXAM NATI ON

Q D d you say earlier you' ve worked on 30 projects
in North Dakota?

A. Approxi mately right around there. 32, 31, but
not all of thembuilt.

Q That was ny next question. \What percentage were
not built or ball park nunber?

A. 15 or 20 percent.

Q Oay. So the majority of themwere built. Ckay.
And then you cane on board, you work for NextEra. You
cane on board Cctober, 20187

A It was last fall. | don't know the date. 1'd
have to | ook it.

Q Was that to hel p address sone direct --

A My Primary focus was to help the WCS to conpile

the field data, tier one, two, three data and file it.
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Q | should have prefaced you're in luck, |'ve got
nmy second wind, so | don't have any grouchy questi ons.

A. | thought you were deleting all your grouchy
guesti ons.

Q That was this norning, so we're good. But you
had said one thing and you were saying, | think it was
US Fish and Wildlife applies NextEra, but really I
think that's m sleading when -- | already went down this
path, but basically, as well as Brian brought this up as
well, and they're saying, okay, it's alittle bit
better, but it's still not good. | don't think you
should build the facility. Do you agree with that?

A. | think overall, yes. | nean, | think they
recogni ze significant efforts taken by NextEra but they
still have concerns based on overall data.

Q Oay. Help ne out the what happens when -- okay,
so peak mgration period for waterfow is fall through

A. Spring and fall.

Q ay. Right. So what happens when it's fall, how
do the birds readjusted? And because | hunted waterfow
a fewtinmes and (inaudible) does that create nore of a
probl enf?

A. | think it probably does, yes.

Q Date in terns of what --
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A. No, because quite frankly, there's such a | ow
sanple size, like | said, less than three percent of al
fatalities have been recorded have been waterfow so to
study causation or the timng was such a small sanple
size. It's pretty difficult to say, you know, when did
that bird actually die.

Q And I think that goes back to -- | think a |ot
of times in these cases |'ve been asked after the fact,
| hear people asking, well, why did you ask about
whoopi ng cranes, why aren't you asking about grouse | eks
and things like that. And the short answer is we have
to. It's part of the siting process. So we | eave no
stone unturned obviously in the questioning. How often
are bird nortality counts done?

A. During |like the year of post construction |ike
how frequent is the sanpling done? It's very vari abl e.
Not the sentence in the world, but it's quite variable
dependi ng on the topic. Wenever we're designing
studi es, we ask the question or the what is the
objective? So if I'"'mdoing a study in North Dakota for
general birds and bats, our sanpling frequency m ght be
once a week or once every two weeks. If we're doing a
study that the focus is only large birds |ike waterfow,
| mght actually space that out nore to two or four

weeks because they remain on the | andscape |onger. I|f
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|'"'mdoing a bat study in lowa, it may be every day or
every other day or every third day. So really it's
driven by the purpose of the -- of your post
construction nonitoring plan. So in North Dakota every
week or every two weeks is pretty standard.

Q It seens like a lot of this and not so nuch the
nortality count, but just it seens like a lot of this is
really is an exact science? In terns of inpact and goi ng
back to the inpact that determ nes whether to place the
proj ect overall --

A. Yes.

Q So how do we know if your recomendations are --
okay. I'mtrying to think of the best way to phrase this
stuff. (lnaudible.) It seens like there are a | ot of
vari abl es.

A. | believe that there are.

Q ay. Last question on the hundred or right
around hundred speci es, you consi dered speci es of
conservation priority?

A. Correct.

Q Do you know over the course of tinme has that
list grown exponentially? Has it been at a hundred for a
long time? Have any speci es have been added as of
recently?

A Right. It was established, |I kind of forget the
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year, approximately, | believe, it was in the md 90s,
and the first list that came out was a hundred of the --
state 100 species. Sonme species have gone off and sone
have gone on so | think we're up to 105. So obviously
some of them have been added to go beyond the ori gi nal
100 but it hasn't varied wildly with species com ng off
and com ng on.

Q And sharp-tailed grouse are on the |ist?

A. Yes.
Q Is that geographically -- is it by geography or
st at ewi de? That one was lost -- I'Il admt that.

A. Are you a conservationist or --
Q W'Ill just leave it at that. No other questions.
MR DAWSON: Ms. Furey?
M5. FUREY: Not hing additional, Your
Honor .
MR, DAWSON. M. Schm dt?
MR. SCHM DT: | have no further questions.
MR. DAWSON: Well if there are no further
guestions, you may step down. Ms. Furey, do you have any
further witnesses or any witnesses to recall?
MS. FUREY: Your Honor, can we just have a
brief five mnute break?
MR. DAWEON: Certainly.

(Recess taken.)
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DAWSON: The time is 4:40 and we're

back on the record. Ms. Furey, do you have any further

W t nesses?

\%S)
VR.

M. Schm dt?

VR.
VR.

FUREY: No, Your Honor. W don't.
DAWSON: Do you have anyone to call,

SCHM DT: No, Your Honor.
DAWSON: It was brought to ny

attention that there nay be a tel ephone w tness?

MR.

SCHM DT: He's not going to testify.

(This concludes the witness testinony.)
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REPORTER S CERTI FI CATE

|, Kayla A. Richnond, a general shorthand reporter,
51 Broadway, Fargo, North Dakota, do hereby certify that
t he foregoing one hundred ni neteen (119) pages of
typewitten naterial constitute a full, true and correct
transcript of my original stenotype notes, as they
purport to contain, of the hearing reported by ne at the

time and pl ace herei nbefore nentioned?

Kayla A. Ri chnond
51 Broadway, Suite 130
Fargo, North Dakota 58102

Dated this 23rd day of April, 2019.

THE FOREGO NG CERTI FI CATI ON OF TH S TRANSCRI PT DCES NOT
APPLY TO THE REPRCDUCTI ON OF THE SAME BY ANY MEANS
UNLESS UNDER THE DI RECT CONTROL ANDY OR DI RECTI ON OF THE
CERTI FYI NG COURT REPORTER.
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