
STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission

Hanson's Concrete Masonry & Landscaping, LLC
Damage Prevention Enforcement

Case No. PU-19-303

AFFIDAVIT OF SERVICE BY CERTIFIED MAIL

STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Geralyn R. Schmaltz deposes and says that:

she is over the age of 18 years and not a party to this action and, on the 24th day of July
2020, she deposited in the United States Mail, at Bismarck, North Dakota, one envelope
with certified postage, return receipt requested, fully prepaid, securely sealed and
containing a photocopy of:

•  Complaint With Supporting Documents
• Prima Facie Motion

The envelope was addressed as follows:

Darby Hanson
Hanson's Concrete Masonry & Landscaping, LLC
205 Park Ave. W

Watford City, ND 58854-3265
Cert. No. 7019 2280 0001 7941 2920

The addresses shown is the respective addressee's last reasonably ascertainable post
office address.

Subscribed and sworn to before me
this 24th day of July 2020.

SEAL

ntfli

SHELLY A BAUSKE
Notary Public

State of North Dakota
My Commission Expires SepOi. 2022^

i^> "iie"vp >ni> "'V

JilMl d-
Notary Public
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STATE OF NORTH DAKOTA

PUBLIC SERVICE COMMISSION

Public Service Commission Case No. PU-19-303

Hanson's Concrete Masonry & Landscaping, LLC
Damage Prevention Enforcement

MOTION

July 23, 2020

I move the Commission find the Formal Complaint filed by the North Dakota Public

Service Commission Advocacy Staff on June 23, 2020, states a prima facie case, and

serve the Complaint on the Respondent in Public Service Commission, Hanson's

Concrete Masonry & Landscaping, LLC, Damage Prevention Enforcement, Case No. PU-

19-303.

AR

PU-19-303 Filed: 7/23/2020 Pages: 1
Commission Motion to find Complaint prima facie
and serve

Public Service Commission



BEFORE THE PUBLIC SERVICE COMMISSION OF NORTH DAKOTA

Public Service Commission Case No. PU-19-303

Hanson's Concrete Masonry &
Landscaping, LLC
Damage Prevention Enforcement

Public Service Commission,
Complainant,

vs.

Hanson's Concrete Masonry &
Landscaping, LLC,

Respondent.

Complaint

The Public Service Commission of North Dakota (Commission), by and through

Advocacy Staff (Staff), for its complaint against Hanson's Concrete Masonry &

Landscaping, LLC, alleges and shows the following:

I

Hanson's Concrete Masonry & Landscaping, LLC (Hanson's) is a registered North

Dakota limited liability company with offices located at 205 Park Ave W, Watford City, ND

58854-3265.

II

Montana-Dakota Utilities Co. (MDU) is a foreign corporation authorized to do

business in North Dakota.

North Dakota Century Code (N.D.C.C.) 49-23-04(1) provides:



Except in an emergency, an excavator shall contact the notification center
and provide an excavation or location notice before beginning any
excavation. An excavation begins the first time excavation occurs in an area
that was not previously identified by the excavator in an excavation notice.

North Dakota Century Code (N.D.C.C.) 28-32-22 provides;

Unless otherwise prohibited by specific statute or rule, informal disposition
may be made of any adjudicative proceeding, or any part or issue thereof,
by stipulation, settlement, waiver of hearing, consent order, default,
alternative dispute resolution, or other informal disposition, subject to
agency approval. Any administrative agency may adopt rules of practice or
procedure for informal disposition if such rules do not substantially prejudice
the rights of any party. Such rules may establish procedures for converting
an administrative matter from one type of proceeding to another type of
proceeding.

North Dakota Century Code (N.D.C.C.) 49-07-01.1 provides:

Any person who violates any statute, commission order, or commission rule
which applies to matters within the authority of the commission under
chapters 8-08, 8-09, 8-10, 24-09, 32-25, and 51-05.1, titles 60 and 64, and
title 49 except for chapters 49-22 and 49-23, shall, in addition to any other
penalty provided, be subject to a civil penalty of not to exceed five thousand
dollars. A violation occurring under chapter 49-23, in addition to any other
penalty, is subject to a civil penalty not to exceed twenty-five thousand
dollars. The commission shall develop policies for the assessment of
penalties under chapter 49-23 which will take into consideration the severity
of damages and the conduct of the offender. The civil penalty may be
compromised by the commission. The amount of the penalty when finally
determined or agreed upon in compromise, if not paid, may be recovered in
a civil action in the courts of this state.

North Dakota Administrative Code section 69-02-04-05 provides:

In any proceeding in which the commission is authorized to act after
opportunity for hearing, opportunity is afforded by service of notice fixing a
reasonable period of time within which any person desiring to be heard may
file a protest or request for a hearing. If a protest or request for hearing is
not filed within the time provided, the commission may dispose of the matter
on the basis of the pleadings, other submittals, and the studies and
recommendations of the staff. A party not requesting oral hearing in the
party's pleading is deemed to have waived a hearing for the purpose of the
decision, but not for the purpose of applying for rehearing with respect to

Case No. PU-19-303

Advocacy Staff Complaint
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the decision. If a person requests a hearing but does not show good cause,
the commission may determine the matter without a hearing.

IV

On August 27,2019, the Commission received a ND One-Call Complaint from Paul

Riely, Field Operations Supervisor for MDU. The complaint alleges a violation by

Hanson's of N.D.C.C. 49-23-04(1) of the One-Call Excavation Notice System by failing to

provide an excavation notice to the NDOC Notification Center at least forty-eight hours

before beginning its excavation.

V

On August 28, 2019, Commission staff issued a letter informing Hanson's of

MDU's complaint filing, and requested a response by September 12, 2019, attached as

Exhibit 1. As of June, 23, 2020, the commission had not received a response, despite

having left voicemails for Hanson's on December 2, 2019 and February 26, 2020.

VI

As alleged by MDU's complaint, on August 12, 2019 at approximately 12:52 pm,

Hanson's began an excavation as defined in N.C.C.C. 49-23-01(7) while performing

landscaping at 109 3^'' st SW, Watford City, North Dakota. As a result of this excavation,

damage was caused to MDU's 1" steel natural gas service line. MDU alleges that the

cost to repair its facilities was approximately $2880.58.

VII
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Based on its investigation Staff determined that Hanson's personnel provided an

excavation notice to the North Dakota One Call Notification Center (NDOC) on August

12, 2019 at 10:35 am, with work to begin in the area cited in the complaint to begin on

August 15, 2019. The NDOC assigned locate ticket number 19103114 to the excavation

notice, which indicates the work was lanscaping, attached as Exhibit 2. Under N.D.C.C.

49-23-04(3)(g), the expiration date for the locate ticket is September 5, 2019. On August

12, 2019 at approximately 12:52 pm, Hanson's personnel began an excavation to

complete landscaping work. Hanson's notified MDU of the damage on August 12, 2019.

Due to the location of the damage and resulting release of gas, power was shut off to the

area resulting in 8 customers were affected with an outage of 3 hours.

Based on its investigation. Staff concluded that there was no agreement between

Hanson's and MDU under N.D.C.C. 49-23-04(1) prior to excavation that would relieve

Hanson's of its obligation to provide excavation notice at least forty-eight hours before

the excavation.

Based on its investigation. Staff concluded that the excavation was not being made

in a time of emergency under N.D.C.C. 49-23-04(4), allowing the excavator to give

notification after the start of the excavation.

VIII

Hanson's violated N.D.C.C. 49-23-04(1) by failing to provide an excavation notice

to the NDOC Notification Center at least forty-eight hours before beginning its excavation.

IX
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The Commission Damage Prevention Plan provides:

D  PROPOSED CIVIL PENALTIES:

1. The following criteria must be used by Commission staff to determine
if a civil penalty should be proposed when filing a formal complaint:

a. The nature, circumstances and severity of the complaint;
b. The degree of suspected fault on the part of the respondent;
c. The respondent's history of prior violations or complaints;
d. The respondent's ability to pay;
e. Any good faith effort by the respondent in attempting to

achieve compliance; and
f. The effect the penalty may have on the respondent's ability to

continue in business.

X

The Respondent must serve an answer to this complaint upon the Complainant

and the Commission within twenty days after service of the complaint, or the Commission

may deem the complaint to be admitted. Answers must be served in the manner allowed

for service under the North Dakota Rules of Civil Procedure.

Prayer for Relief

Based on the foregoing. Staff seeks the following relief:

1. That the Commission find Hanson's Concrete Masonry & Landscaping, LLC in

violation of N.D.C.C. chapter 49-23 for failing to comply with the One Call requirements

enumerated in North Dakota Century Code section 49-23-04(1).

2. That the Commission impose an appropriate civil penalty up to $25,000, but at

least $1500.

3. Such other relief that the Commission finds just and proper.

Dated this 23rd day of June, 2020.
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Brian Johnson

Special Assistant Attorney General Bar ID 07397
North Dakota Public Service Commission

600 East Boulevard Avenue Dept. 408
Bismarck ND, 58505

701-328-2407

and

Victor Schock

Public Utility Analyst
600 E Boulevard Ave - Dept 408
Bismarck, North Dakota 58505-0480
701-328-3397

Public Service Commission Advocacy Staff

Case No. PU-19-303
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t.

Public Service Commission
State of North Dakota

COMMISSIONKRS

Brian Kmshus

Julie Kcdorchak

Randy Chrisimann August 28. 2019

WIO Ea.sl Boulevard, Dep< 408
Bismarck, North Dakota 58505-0480

Web www.psc nd.gov
b-mail: ndpscwnd.gov
Phone: 701-328-2400

NO Toll Free: I-877.245-M)85
Fax: 701-328-2410

TDD: 800-366-6888 or 711

Darby Hanson
Hanson's Concrete Masonry & Landscaping, LLC
205 Park Ave W

Watford City, ND 58854-3265

Re: ND One-Cali Excavation Notice System: North Dakota Century Code Chapter 49-23

Dear Darby;

Enclosed is a copy of a ND One-Call Complaint, against Hanson's Concrete Masonry &
Landscaping, LLC, received by the North Dakota Public Service Commission on August 27, 2019,
from Paul Riely at Montana Dakota Utilities, of Williston, ND, Case Number PU-19-303, The location
of the damage identified in the complaint is approximately 109 3"^ St SW, Watford City, ND,

I am sending you this information so that you are a\ware of the complaint and may respond with
information concerning the complaint. Please respond to Executive Secretary, North Dakota
Public Service Commission, 600 East Boulevard Avenue, Dept 408, Bismarck, ND 58505-0480
by Septemt>er 12, 2019, with your written account of the event, including the applicable One Call
locate ticket number for work performed at the address indicated.

Your response and the ND One-Call Complaint will be reviewed to determine whether there may be
a violation of the One-Call Excavation Notice System law.

If i do not receive a response by the date noted, I will determine whether there was a violation,
without your side of the story, based on the facts contained in this complaint. If I conclude a violation
did occur I will file a formal complaint against Hanson's Concrete Masonry & Landscaping, LLC with
the Commission, which may result in a penalty up to $25,000 per violation as approved by the North
Dakota Legislative Assembly in 2013 under North Dakota Century Code Section 49-07-01,1,

Please contact me at 701-328-3397 or at vschock@nd.qov with any questions regarding this
correspondence.

Sincerely,

/t——

Victor Schock

Public Utilities Division
North Dakota Public Service Commission
600 E Boulevard Ave, Dept 408
Bismarck, ND 58505-0480

Enc: ND One-Call Complaint
c: Paul Riely

PU-19-303 Filed: 8/28/2019 Pages: 2
Letter enclosing North Dakota One-Call Complaint

Public Service Commission
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ND ONE-CALL COMPLAINT
Public Service Commission
SFN 59067 (5-17)
To allege a violation of the One-Cal Excavation l4otice System Law: North Dakota Century Code Chapter
49-23

Company/Person
MomanaCakou utfitiaa Co

street Address
121 WSmAva

City
Wilkxi

State and Zip Code
NO 98801

Telepfione and Cell Ptione Numtier
701472-1«1V7t)1.S1#-43S7

Email Address
paU.MyOmdu.com

Date
14 Auguat 2018

0 Compbunant is wilting and able to testify on the complaini H matter goes to lormal hearing

PART B - WHO VIOLATED THE ONE-CALL REGULATIONS (RESPONDENT)
Company/Person
Hanaorra Corxrata Maaonry S Undacaping LLC

Street Address
209 Park AvaW

City
WHkxdCky

State and Zip Coda
NO 98694

Teleptwne and Cell Phone Numtjer
612-701.9489

Email Address
ddoghanaonOgmail oom

PART 0 - ALLEGED VIOLATION

B
□
□
□
□
El

Operator failed to provide or update the information provided to the notilk»tion center on a timely basis
Excavator failed to provide excavation or location notice at least 48 fiours laelore tieginning any excavation
Excavator failed to provide required information in excavation or location notice
Notification center failed to transmit the ncrtice to every operator tliat has an underground facility in tfie area of the excavation
Notification center faled to inform the excavator of the names of operators of underground facilities in the area
Operator failed to locate and mark underground facility witfiin 48 hours
Excavation started prior to underground fadlty locate

□ Operator failed to martt underground faclity within 24 inches horizontaly
□ Excavator failed to renew excavation or location request prior to tfie expiration of tfie twenty-one-day pericxl
0 Excavator failed to conduct the excavation in a careful arid prudent manner to avoid damage of undergrtiund fadWes
□ Excavator failed to maintain the markings during excavation
□ Other (identify the specific section of NDCC Chapter 49-23)

Location of Violation:
IDS 3rd St SW. WMfixd Oily. NO

Date arxf Time of Violation:
on or about 12:52 pm on 12 August 2019

Description (summarize the obsenralions on which you rely to allege ttie violation) If more space <s required, phase pnjvkh the
description on a separate page.
Conlr»aorw»»dl9gin0«t»»»liov«no«»daddrw». ThdycwielnconlxctwXharit^cliwvlMin*damagingllixidenwdilnconcfittpeioiclacBnttoasBuc*** TtXa
raaUlad In a uiicuiainaad laUaia or natoal gat Xal tnigralad imo »>a Wvchxa Uponin*aa»gaeon *S* gaa «aa Idund in tia inlanof or me enaaura Tn* Uruckxe waaavacualad. aid the po»*r was thul o« me ma area, cauaing an alacWcal imameson » •Wrwanataly B cuatomara «or aiigtoidmawy 3 Ixxaa. wim ma excapaon or me micsae
at ma denagalocalionwfacnwaa without power for 12 houra ThaFlraOapanmantwaaon aoana, andaidadin»*nlilalingmaa«uaura The gaa aacapad ma aystem lor
appra<inialaly37fnlrxilaa. whilameal*alaarvioawaaaa«alyfalaadaimamalnllna Montana-Oakota UtWiaa had paraormal on ail* moritonng ma araa. and grouid aatiaalion
lavala lOr approwmaialy14 houra At 2 OT AM on 13 Auguat. ma Montana-Dakota Uttiiaa paraoraial war* ralaaaad aa ma acana waa mada aara.

PART D-DAMAGE
Fatalities

0

Iniuries
0

In-patieni Hospitalizalion
0

Underground facility type(s) and Operator(s) affected:
r aatal Natural Gaa Sarvica Una

Estimated Value of Damage (damage as defkted under NDCC Chapter 49-23): $
S2880 58

Number of Customers Affected
8

Ottier Impact of event:

Please attach photos of Event Area or Damaged Facility

PART I-SIGNATURE
Signature of Person Filing Complaint Date

PaiiWRiaty 807/2018

SubmK

If the "SubmiT function is not working properly, please print the completed form and then either email to ndpsc@nd.gov,
hix to 701-328-2410 or send to Public Service Commission, 600 E Boulevard Ave Dept 408, Bismarck ND 58505-0480.

Telephone: (701)328-2400 1  PU-19-303 Filed 08/27/2019 Pages: 1
North Dakota One-Call Complaint
Montana-Dakota Utilities Co.
Paul Riely



6/23/2020 Search and Status

North Dakota One Call

Ticket No: 19103114

LORQ ROUTINE
Original Call Date: 08/12/19 10:35 am

Op: iamartin
Work to Begin Date: 08/15/19 12:01 am

Op: iaaustin
Expiration Date: 09/05/19 12:01 am

CALLER INFORMATION

Company Name:
Contact Name:

Phone:

Alt Contact:

Ait. Phone:

Caller Address:

Email Address:

EAGLE CLUB

DARBY HANSON

612-701-9489

SAME

000-000-0000

1904 MAIN ST S WATFORD CITY, ND 58854
ddoghanson@gmail.com

DIG SITE INFORMATION

Type of Work: LANDSCAPING
Work Being Done For:

Depth:
Explosives:

Tunneling/Boring:
White Lining/Site

Identification:

DARBY HANSON

SIN

N

N

DIG SITE LOCATION

County:
Place:

City Limits:
Address:

Street:

Intersecting Street:
Side of Road:

Location of Work:

Remarks:

Map Twp:
Rng:

Sect-Qtr:

Map Coord NW Lat:
Lon:

SE Lat:

Lon:

MCKENZIE

WATFORD CITY

Y

109

3RD ST SW

PARK AVE W

EXCAVATION IS ON THE W SIDE OF THE ROAD.

MARK FROM WEST SIDE OF HOUSE TO WEST LIMIT OF PROPERTY

150N

99W

24-NE

47.8011281

-103.2869141

47.8007336

-103.2860982

MEMBERS NOTIFIED

https'.//www.managetickets.com/morecApp/tlcketSearchAndStatusView.jsp?enc=cE3lh7TgFqg5elhDdnGzAgAF03pnnvhm6iSECZ5BcFiykl3kfREZM4h... 1/3



6/23/2020 Search and Status

District Company Name
Marking
Concerns

Status

MDU15
MONTANA DAKOTA

ELECTRIC
406-728-9343 Clear/No conflict

MDU15G MONTANA DAKOTA GAS 406-728-9343 Marked

MOVLCOOl MISSOURI VALLEY COMM 406-274-4149 Clear/No conflict

RSVTELOl RESERVATION TELEPHONE 701-862-3118 Marked

WATFRDOl CITY OF WATFORD 701-444-2533 Clear/No conflict

Legend: ̂

Lat/Lon

jjLocate Polygon

https;//www.managetickets.com/morecApp/ticketSearchAndStatusVlew.jsp?enc=cE3lh7TgFqg5elhDdnGzAgAF03pnnvhm6iSECZ5BcFiykl3kfREZM4h... 2/3
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