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NORTH DAKOTA PUBLIC SERVICE COMMISSION 

 

 

Southwest Water Authority, 

 

    Complainant, 

 

 v. 

 

Coal Creek Construction, Inc., 

 

    Respondent. 

 

 

 

 

 

PSC Case No. PU-20-332 

 

REPLY TO ANSWER OF COAL  

CREEK CONSTRUCTION, INC.  

TO ND ONE-CALL COMPLAINT 

 

 

  COMES NOW, the Plaintiff, Southwest Water Authority (hereinafter “SWA”), for its 

Reply to Defendant Coal Creek Construction, Inc.’s (“Coal Creek”) Answer to ND One-Call 

Complaint herein, states and alleges as follows: 

REPLY TO ANSWER 

 

 1. Except as otherwise admitted or qualified herein, SWA denies the allegations set forth 

in the Answer filed by Coal Creek. 

 2. With respect to the allegations of Paragraph No. 2 of Coal Creek’s Answer, SWA 

admits they have served a lawsuit venued in North Dakota District Court. SWA denies that said 

lawsuit has been filed with Mercer County District Court. SWA denies that filing this Complaint with 

the Public Service Commission is retaliatory in nature or done for the purpose of harassment. SWA 

denies that litigation is already pending on the District Court. SWA seeks to exhaust administrative 

remedies before filing the action in North Dakota District Court. Exhaustion of administrative 

remedies conserves judicial resources and allows administrative entities with specialized expertise in 

the matter to fully develop a factual record of the case and dispose of the matter. 
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 3. SWA disputes the facts set forth in the summary of facts within Paragraph No. 3 of 

Coal Creek’s Answer. The facts from SWA’s perspective are as follows: 

 The Southwest Pipeline Project (SWPP) is state owned and administered by the North 

Dakota State Water Commission (SWC). The SWPP transports raw water from Lake Sakakawea 

to water treatment facilities north of Zap and in Dickinson where it is treated and delivered to the 

project’s customers in southwest North Dakota and Perkins County, South Dakota. SWA is 

responsible for the management, operations and maintenance of the Project. 

 The SWPP has been constructing an efficient network of pipelines, pump stations, 

reservoirs and treatment facilities for over 34 years to bring southwest North Dakota an adequate 

quantity of quality water. To date, 33 communities, more than 7,270 rural service locations, 21 

small businesses, and 22 raw water customers are served by the Pipeline. 

 On August 23, 2019, Coal Creek called North Dakota One Call (NDOC) and was given 

ticket # 19112259 (attached as Exhibit A) to install an electrical line by directional bore method 

for Roughrider Electric CO-OP (“Roughrider”) at the Eugene Sailer farm, north of Zap, North 

Dakota, in Mercer County. SWA distribution operator Brad Kilde (“Kilde”) marked the SWPP 

waterline with blue pin flags utilizing Geographic Information System (GIS) placed on a hand held 

Trimble survey instrument prior to the work to begin date of August 28, 2019.  

 Kilde followed up his waterline marking with a telephone conversation with Chad Portra 

(“Portra”), the Coal Creek contact person indicated on ticket # 19112259. Kilde informed Portra 

that his proposed worksite flags were too close to the SWPP waterline and that Coal Creek should 

pothole the waterline for its exact location to avoid striking the waterline. Before the work was 

completed ticket #19112259 expired on September 18, 2019. 
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 On September 17, 2019, Coal Creek called the NDOC to update ticket # 19112259 and 

was given ticket #19128177 (attached as Exhibit B). SWA distribution operator, Gary Nordstrom 

(“Nordstrom”) marked the SWPP waterline using the hand held Trimble and GIS information prior 

to the work begin date of September 20, 2020. Later that afternoon, Andy Erickson, Jr. 

(“Erickson”), Water Distribution Manager, received a call from Eugene Sailer stating that he no 

longer had water service and that he thought Coal Creek had struck the SWPP waterline providing 

his water service.  

 Erickson called Nordstrom to investigate Sailer’s complaint and shut the water off until the 

waterline could be repaired. SWA hired Sletton Excavation of Center, ND, to repair the damaged 

waterline on September 18, 2019. SWA billed Coal Creek for the repair because they chose to 

proceed with directional drilling without knowing the exact location of the SWPP waterline.  

 On October 25, 2019, Erickson received an email from Roughrider, informing Erickson 

that Eugene Sailer had complained to them about damage to his driveway caused by the waterline 

repair on September 18, 2019 (attached as Exhibit C). SWA repaired Sailer’s driveway between 

dates of October 29-31, 2019. 

 On October 18, 2019, SWA direct an invoice to Coal Creek in the amount of $2,757.58 for 

repairs to the line (attached as Exhibit D). This invoice included employee labor and mileage to 

complete the repair, water losses, and reimbursement of an invoice from Sletten Excavating for 

pipeline repairs that totaled $2,757.58.  

 On March 23, 2020, SWA sent a bill to Coal Creek for $1,354.41 for additional repairs to 

the Eugene Sailer farm access road (attached as Exhibit E). This invoice reflected labor and 

mileage of SWA employees, Bobcat labor, dump truck services, and eight yards of scoria.  
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 SWA contends Coal creek owes, and has failed to pay, the $4,111.99 in damages due to 

SWA despite repeated demands for payment. 

 4. SWA contends Coal Creek was negligent. Pursuant to N.D.C.C. 49-23, anyone who 

engages in any type of excavation (any operation in which earth, rock, or other materials in or 

below the ground is moved or otherwise displaced by means of hand or power tools, power 

equipment, or explosives and includes grading, trenching, digging, ditching, drilling, augering, 

tunneling, boring, scraping, and cable or pipe plowing and driving), anywhere in North Dakota is 

required to provide notice of at least 48 hours in advance to the North Dakota One Call Center. 

North Dakota One Call (NDOC) is the statewide One Call notification system established to 

inform all North Dakota underground facility operators of intended excavation.  

 Pursuant to N.D.C.C. 49-23-04(6)(b), if an excavator is unable to locate a facility within two 

feet on either side of the operator’s facility location markings, they are to request assistance from 

the operator to locate the facility. Coal Creek failed to ask for SWA’s assistance in finding the 

waterline and chose to risk directional drilling without knowing exactly where the waterline was. 

 Pursuant to N.D.C.C. 49-23-04(6)(c), when an operator cannot establish the exact location 

of the underground facility to convey water, the operator shall mark the location as accurately as 

possible and the excavator may proceed with caution. When excavation operations approach the 

estimated location of the underground facility to convey water, the exact location of the facility 

must be determined by safe and acceptable means. The uncovered facility must be supported and 

protected to prevent damage. 

 Upon information and belief, Coal Creek set their boring machine to the west of the photo 

attached hereto as Exhibit F and drilled to the east. Denny Portra of Coal Creek was running the 

machine and was drilling to the east.  
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 The waterline in question was installed at Eugene Sailer’s farm prior to July 29, 2013. The 

field notes for Contract 7-9D prepared by Larry Kirschmann from Bartlett & West (attached as 

Exhibit G) confirm that the service line was installed prior to August 1, 2013. 

 Upon information and belief, Coal Creek was to be digging at depth of four feet because 

they were working with electric lines. SWA’s water line is placed a depth of seven and-a-half 

feet.  

 Upon information and belief, when Coal Creek went under County Road 13, circumstances 

caused them to bore deeper and reach SWA’s pipeline depth. As Coal Creek tried to navigate back 

up on other side of County Road 13, they got into an old trench and at that point lost the ability to 

steer their boring machine. Coal Creek failed to use due care and stop their operations when they 

recognized something was not right; rather, they negligently chose to proceed with boring 

operations and hit SWA’s water line. 

 Coal Creek failed to proceed with caution in its operation and failed to exercise due care 

on the incident date, thereby causing damage to SWA’s existing pipeline.  

 Coal Creek owed a duty SWA to use due care and follow North Dakota One Call laws and 

statutory mandates in its operations. Coal Creek violated its duty to SWA. The breach of the duty 

caused injury to SWA. Coal Creek’s actions (and inactions) were the proximate cause of the injury 

and Coal Creek should have known that this action (and inaction) could cause monetary damages. 

SWA suffered monetary damages in the amount of $4,111.99 as a result of Coal Creek’s 

negligence. 

REQUEST FOR HEARING 

 

SWA requests a hearing on this matter be scheduled prior to any determination. 
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PRAYER FOR RELIEF 

 SWA seeks a determination that Coal Creek violated North Dakota One Call laws and is 

thus liable to SWA for damages in the amount of $4,111.99, as well as such other further relief as 

the Public Service Commission deems just and equitable.  

 Dated this 29th day of July, 2021. 

 

      DWYER LAW OFFICE, PLLC 

 

      /s/ Lynn M. Mesteth        

      Lynn M. Mesteth (ND #07787) 

      5302 51st Avenue S, Suite D 

      Fargo, ND 58104 

      Phone: (701) 235-2040 

      lynn@dwyerlawnd.com 

      ATTORNEY FOR COMPLAINANT 

 































NORTH DAKOTA PUBLIC SERVICE COMMISSION 

 

 

Southwest Water Authority, 

 

    Complainant, 

 

 v. 

 

Coal Creek Construction, Inc., 

 

    Respondent. 

 

 

 

 

 

PSC Case No. PU-20-332 

 

CERTIFICATE OF SERVICE 

 

 

STATE OF NORTH DAKOTA ) 

     ) ss. 

COUNTY OF CASS   ) 

 

Lynn M. Mesteth, being duly sworn, deposes and says that on July 29, 2021 she served the 

REPLY TO ANSWER OF COAL CREEK CONSTRUCTION, INC. TO ND ONE-CALL 

COMPLAINT upon the following: 

 

 David D. Schweigert 

 Schweigert, Klemin & McBride, P.C. 

 116 North Second Street 

 P.O. Box 955 

 Bismarck, ND 58502-0955 

  

by emailing to the following email address: dslitteam@bkmpc.com. 

 

          Dated: July 29, 2021 

DWYER LAW OFFICE, PLLC 

      /s/ Lynn M. Mesteth        

      Lynn M. Mesteth (ND #07787) 

      5302 51st Avenue S, Suite D 

      Fargo, ND 58104  

      Phone: (701) 235-2040 

      Email: lynn@dwyerlawnd.com 

      ATTORNEY FOR PLAINTIFF    
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