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October 28, 2020 
 
 
Darrell Nitschke, Executive Secretary 
North Dakota Public Service Commission 
600 East Boulevard, Department 408 
Bismarck, ND  58505-0480 
 
RE:  ND One Call Excavation Notice System: North Dakota Century Code Chapter 49-23 
 
Dear Mr. Nitschke: 
 
This letter is in response to the One-Call complaint filed by Montana Dakota Utilities, of Minot, ND, Case 
Number PU-20-423.  The locations of the damage identified in the complaint are as follows: 5 31st Ave 
SE, 2 31st Ave SE, 100 31st Ave SE & 31st Ave SE & 2nd St in Minot, North Dakota.  
 
The complaint Part C alleged violation that Excavator failed to conduct the excavation in a careful and 
prudent manner to avoid damage to underground facilities is false.  Throughout the course of this 
project Wagner Construction and our crews have done our best to ensure the integrity and safety of all 
the existing utilities that were present on this project for the North Dakota DOT.  Due to the nature of 
this project in size and the shear amount of existing utilities within the project area, we knew there 
would be challenges throughout construction in working around existing utilities.   
 
It is prudent to mention that significant engineering went into the design of this project and relocation 
of many existing utilities could have been done during the plan review process when utilities companies 
were provided plans for review.  With this in mind, Wagner held a preconstruction utility coordination 
meeting months prior to any work starting on the project with all affected utilities.  There was then also 
another onsite utility coordination meeting prior to construction beginning where utilities were required 
to be moved prior to our work starting.   This was completed so that Utility providers could adjust and 
relocate their lines so as to not affect our work.  Additionally, three more coordination meetings were 
held, one per phase of the project.   At these meetings we discussed with each utility company what 
facilities may be in conflict early on.  Our superintendent, Jesse McIntosh also walked around at these 
meetings with our GPS Rover providing actual elevations for pipe and road grades to ensure no issues.  
These meetings allowed us to get will all providers to discuss phasing that would require additional 
locating services, oftentimes daily.   Several companies provided this request and were onsite daily 
working with us. 
 
With that said Wagner Construction understands that with our crews digging around utilities, there is 
always potential to hit and damage an existing utility.  Wagner took precautions by hand digging and 
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exposing utilities as required.  Wagner spent much time and resources throughout the course of this 
project to expose any utility that was marked so that it could be located and protected if it was within in 
our excavation area.  A major challenge that was encountered throughout the project, was the amount 
of existing utilities and abandoned utilities that were not always clearly identified on the plans.  Often 
times meaning large amounts of time were used to dig around and identify utilities.  
 
Below are pictures and explanations for the utility hits as described in MDU’s complaint to the 
commission: 

 
Utility Hit:  100 31st Ave SE, Minot, ND – September 14th, 2020 
 
After an internal investigation and conversations with onsite personnel.  Wagner Construction was 
excavating and installing Storm Sewer in this phase of construction.   Throughout the course of this 
excavation and pipe installation, at approximately 7:00 PM Wagner hit an unmarked and supposedly 
abandoned MDU gas main.  Throughout construction of pipe installation, Wagner had been given the go 
ahead to excavate and remove an abandoned in place MDU gas main.  As we were removing this pipe 
we came to an intersection of 31st and an alley way where there was a 2” Gas main marked that the 
crew had exposed and had dug around the entire time.  However when they got to the intersection the 
4” abandoned gas main was no longer marked and had connected back into another feed point. 
 
From conversations with the operator Andy Timmer, the metal main line pipe they had been removing 
turned down the alley, it then crossed the road, where it then transitioned to a cap and poly line.  This 
line was fed from a different point than what was shown.  We shut the crew down and notified MDU.  It 
took some time for the MDU crew to figure out where the line was being fed from and ended up having 
to go down to the intersection of 31st Ave and Broadway at McDonalds to shut off the feed point.   
 
This utility hit was not intentional as we had been notified by MDU that the line was dead and 
abandoned.  Wagner would not have been able to anticipate that this pipe would have been live, 
considering that we had already removed the majority of this pipe from the trench we were excavating 
through.  Wagner had taken every precaution to protect the utilities that had been marked and exposed 
them where required for this segment of pipe installation.  Although unfortunate, this utility hit was 
clearly not intentional.  Clearly MDU was at fault for this hit as they failed to properly mark a live line 
and hadn’t verified the entire utility was dead.   
 
Utility Hit:  5 31st Ave SE, Minot, ND – September 26th, 2020 
 
After an internal investigation and conversations with the onsite personnel.  Wagner Construction was 
prepping subgrade for placement of Class 5 prior to concrete pavement.  The operator Jess Kindred was 
using a dozer to prep the area in front of the house at 31st and Main St. S when he caught the gas service 
line for the house with the corner of the dozer blade.  Exhibit A shows the approximate location of the 
gas line hit.   Prior to starting work at this location the operator had a laborer dug down and located the 
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service in the road at the main.  They found the service at a depth of approx. 5-6” below the needed 
level for subgrade prep.  However while prepping subgrade they caught the service line at the 
approximate centerline of where the new concrete curb was to be placed.  The service line went from 
being flat to almost a 90° out of the road into the bank.  See photos Exhibit B and Exhibit C.  These show 
that the service line was well above the depth that was needed for the project.   
 

 
Exhibit A 

 

 
Exhibit B 
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Exhibit C  

 
Upon further conversations with the operator and other crew members, it appears that previous 
discussions were had with MDU explaining that any utilities in this area of the project that were not at 
the specified grade would need to be lowered due to the contours and elevations of the new road.  
Jesse McIntosh had asked the MDU worker on site repairing the gas line why the service had not been 
lowered as previously discussed, to which he was told all utilities in this area had been lowered.  This 
would have been improbable considering that Wagner had just removed the asphalt a few days prior to 
our work starting.   
 
Wagner Construction took all necessary precautions to locate the gas service line prior to starting their 
grading work.  It was assumed that the service line would have followed the same grade that it was 
found at when they crew members dug down and located it at the main.  There was no way for Wagner 
to know that the service was going to jump up from the location it was found at below grade.  Had this 
line been relocated to a proper depth prior to our work or had the service line been buried at the same 
depth across from where it was located at the main, no utility would have been hit.   
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Utility Hit:  2 31st Ave SE, Minot, ND – September 26th, 2020 
 
After an internal investigation and conversations with the onsite personnel.  Wagner Construction was 
again prepping subgrade for placement of Class 5 prior to concrete pavement.  The operator Jess 
Kindred was using a dozer to prep the area in front of the house on the south side of 31st and Main St. S 
when he caught the gas service line for the house with the corner of the dozer blade.  Exhibit D shows 
the approximate location of the gas line hit.   Prior to starting work at this location the operator had 
Jesse McIntosh dig down and locate the service in the road at the main.  They found the service was 
again at a depth of approx. 5-6” below the needed level for subgrade prep.  However while prepping 
subgrade they caught the service line at the back of where the new concrete curb was to be placed.  
Meaning the existing gas service line would have been in the curb and needed to be relocated.   The 
service line went from being flat to almost 45° out of the road into the bank.  See photos Exhibit E and 
Exhibit F.  These show that the service line was above the level required for the placement of the new 
curb and road.    
 

 
Exhibit D 
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Exhibit E 

 
Exhibit F 
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Exhibit G 

Exhibit G shows the repaired gas line, MDU had to bring in a rubber tired backhoe to dig the line down 
to the proper depth.   
 
Wagner Construction took all necessary precautions to locate the gas service line prior to starting their 
grading work.  It was assumed that the service line would have followed the same grade that it was 
found at when the crew members dug down and located it at the main.  There is no reasonable 
expectation that Wagner would have known that the service was going to jump up from the location it 
was found at below grade.  Had this line been relocated to a proper depth prior to our work or had the 
service line been buried at the same depth across from where it was located at the main, no utility 
would have been hit. 
 
The only way for Wagner to have known the true depth and location of these service lines, would have 
been to have a locator onsite at all times to ensure the marks that were provided for us were accurate 
and to check service depths.   We would like to note that due to the complexity of this project and the 
amount of existing utilities, that SRT, Inc., provided the project with a representative who worked with 
Wagner everyday on the project to ensure that utilities were properly marked and if an issue was found 
in the field, their representative was able to help immediately and trace their utilities.  Had MDU been 
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able to be more readily available for locating requests or provided a locater for the project, many of 
these minor gas line hits might have been avoidable.   
 
We feel it is also notable to mention the considerable amount of utilities that were abandoned in place 
on this project.  Many times throughout construction we would dig up old utilities, protect them in place 
only to find out later they were actually dead utilities.  There was a considerable amount of resources 
used on this project by Wagner to dig around and locate utilities that were actually not active.  While 
this is the nature of our work, it would beg the question who is responsible for all the time we have 
committed to locating old utilities no longer in use.  
 
Therefore the complaint alleging that the Excavator failed to conduct the excavation in a careful and 
prudent manner to avoid damage to underground facilities is false.   Wagner Construction and our crews 
have always done our best to ensure the integrity and safety of all the existing utilities that are present 
on our projects.   While these gas hits were unfortunate, we feel we have complied with the One-Call 
Notice System Law as it pertains to acting as a responsible contractor.  
 

In response to complaint Part C alleged violation that the Excavator failed to maintain the markings 
during the excavations is false. Wagner Construction was up to date on all required locates for the 
project for the dates that the gas line hits occurred.  The applicable locate numbers for the time frames 
as denoted in the complaint are as follows, September 11-14th gas hits #20122223 and Sept 26-29th gas 
hits #20140114 and #20140113.  If ever marks were removed due to excavation activities, refreshes 
were requested as needed.    
 
For the Utility Hit at 100 31st Ave SE, Minot, ND on September 14th, 2020, after conversations with our 
operator Andy Timmer who hit the line he stated that the existing line we had been excavating was not 
marked due to it being removed.  He stated that the existing 2” line they were digging around to expose 
and protect had been recently refreshed prior to work in area.  The area in which the gas line was struck 
was not refreshed.  It was only after striking the utility that they found one old faint paint mark approx. 
10 feet from their excavation.   This area of work would have been a part of the refresh that was called 
in on #2012223 ticket.  Had this area been fully refreshed and had the drawings matched what was 
supposedly underground, our crew would have been aware that the line may actually still be live, thus 
avoiding a utility hit.   
 
For the two remaining utility strikes at houses 2 & 5 31st Ave SE, Minot, ND these had been refreshed on 
9/23/2020 for work to start on 9/26/2020.  No work was completed at this area until 9/26/2020 where 
the grading crew was prepping the subgrade for placement of Class 5.  For the gas hit on 9/26, there was 
only one mark approximately 5-6’ from back of curb with no other marks being present in the road way  
or on the bank showing where the gas line was prior to work starting.   In the picture Exhibit C, below 
there is only one paint line that denotes where the gas line is located.   
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Exhibit C 

 
 
For the gas line hit on 9/29/2020 again there was only one paint mark and flag on the back side of the 
curb.  The marks were still present as no work had been completed in this area until 9/29 and there 
were no additional paint marks on the roadway or bank marking where the gas line came up at.   See 
Exhibit H below.  This was the only mark for MDU in this area. The gas main running in the roadway was 
never actually marked in the refresh as it ran north back to the intersection of 31st and Main.  This photo 
was taken on 9/28, the day prior to any work commencing in this area of the project.  
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Exhibit H 

 
These pictures show that the marks that had been provided in the refresh on 9/23/2020 were still 
present when we started construction meaning that Wagner had continued to maintain the marks that 
were provided to us prior to any gas hits.  While these gas hits are unfortunate, we feel we have 
complied with the One-Call Notice System Law as it pertains to acting as a responsible contractor and 
maintaining the marks that were provided to us. 
 
Throughout the course of our investigation into these utility hits and through conversations with not 
only Jesse McIntosh, Wager’s Onsite Superintendent, Jess Kindred, Wagner’s Operations Manager, and 
multiple operators on the project it has become apparent since the beginning of the project that we 
have continued to have issues with locates and relocates being performed for MDU by their locating 
service company, ELM.  It is our belief that the locator has failed to comply with being a responsible 
contractor as their duties are to provide accurate and true locates.  Many times throughout the project 
relocates would be submitted only to have the same marks occasionally be touched up with paint and 
often times no new marks being painted at all.  While we don’t make these statements lightly, we feel 
that it is in our best interest for the sake of this complaint to provide further documentation of the 
failures of the locating service to perform their due diligence for the operator.   
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We would like to note that Wagner Construction tried several times to reach out to MDU management 
and request a meeting to discuss the poor markings and discuss ways to help avoid utility hit. To which 
we did not ever receive a response.  
 
Below are several pictures that I personally took on the afternoon of September 28, 2020, prior to the 
final gas line being struck by our dozer.  In these pictures it show the marks that were provided by ELM, 
often times there only being one single mark within a 50 to 60 foot area.  In pictures Exhibit I and J there 
is merely 2 flags and 2 paint marks for approximately 100-150 ft.  While we were not working in this area 
these were the only marks that had been refreshed for the 9/23/2020 locates that had been called in.  
No marks were present in the road way or near the edge of roads we were working in.  
 

   
   Exhibit I     Exhibit J 
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   Exhibit K      Exhibit L 

 
Exhibit M 
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In pictures Exhibit K and L in the page above, the paint mark and flag shown was approximately 30’ feet 
from our work area and no additional marks were present even though we were digging and preparing 
subgrade in the roadway.  This area was supposedly refreshed with the locate #20140113, but this was 
the only mark provided in this refresh.  In Exhibit M Wagner can be seen digging down to locate a gas 
service that crossed the road, but its actual location was only known because we had worked around it 
weeks earlier.  Although we knew of the gas service location, it does not change the fact that no new 
marks were present across the road prior to the start of our work in this area. 
 

 
Exhibit N 

 
In Exhibit N this shows an area just east of the paint mark and flag as seen in Exhibit C, earlier in this 
report.  This shows that there are no additional markings or flags after what was is seen in Exhibit C.  
This area was supposed to have been remarked prior to our start date of 9/26/2020 according to locate 
#20140114 and #20140113, but not new marks had been placed.  
 
Following conversations with our equipment operators, many time’s paint marks appeared to not be 
refreshed at all with some saying they estimated the marks they would find being 2 or 3 locates old so 
that the lines were almost impossible to see. Which would have been the case with the second utility hit 
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on 9/14, when after the fact the crew found one paint mark 10’ away that was so faint they could barely 
tell it was a paint mark.   After talking with several of our crew members that day I decided to walk the 
majority of the project and often times during my walk I was lucky if I saw one flag and paint mark 
present for an entire block. We feel this should never have been the case and that ELM was not being a 
responsible contractor in regards to properly marking MDU’s lines.   
 
While it could be argued Wagner should know where all the facilities were located, we had many 
subcontractors that were working in the area that would not have been around during construction to 
know where underground utilities were located.  If MDU was truly concerned for the safety of their 
facilities, they would have ensured that their subcontracted locator was marking their facilities properly, 
which could have prevented many of the gas utility hits on this project.  
 
With that said we understand that every project has its challenges, but we feel had ELM been properly 
locating all facilities and had MDU had a representative that was readily available to perform locates as 
needed on site similar to SRT most if not all of the gas hits on this project could have been avoided.   
 
We acknowledge that any utility hit is unfortunate, as it not only brings our work to a stop but also the 
work of the utility companies involved when they must mobilize to site and make repairs.  Our number 
one priority is the safety of our crews and anyone that lives or works on one of our projects.  To be 
proactive with the safety of our crews we perform weekly toolbox talks.  I have attached at the end of 
this report, Attachment A, which includes several underground utility toolbox meetings that our crews 
had completed throughout the course of this project.  
 
Wagner is committed to working towards preventing any and all utility hits.  With that said, we believe 
that the statements in the complaint filed by MDU are false and feel we have complied with the One-Call 
Excavation Notice System Law as it pertains to acting as a responsible contractor. 
 
 
Sincerely, 
 
 
Trevor Plasky 
Project Manager/Safety Compliance Officer 
Wagner Construction Inc.  
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