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Bowman Wind Project Aquatic Resources Delineation Report

1.0 INTRODUCTION

Tetra Tech, Inc. (Tetra Tech) was retained by Bowman Wind LLC (Bowman) to provide aquatic resources
delineation services for the proposed Bowman Wind Project (Project) in Bowman County, North Dakota (Figure 1).
The Project Area of Investigation (AOI) is defined as the following as shown on shapefiles provided by Apex on
09/17/2024. Tetra Tech was contracted to assess the Project Area for the presence of aquatic resources (e.g.,
wetlands, streams, open waters, etc.) that could potentially be jurisdictional waters of the United States (WOTUS)
and to delineate the boundaries of these features according to the current federal and state guidance in the State
of North Dakota. Project facilities were evaluated to ensure compliance with available Nationwide Permits (NWPSs).

The following proposed Project facilities were evaluated for the presence of aquatic resources within the
corresponding AOls:

. Turbine Locations: 200-foot radius

o Private Access Roads: 200-foot-wide area

o UE (Underground Electrical) Collection Lines: 200-foot-wide area
) Public Roads: 200-foot-wide area

o Crane Walks: 100-foot-wide area

. O&M Building: footprint plus an additional 75 feet

. Laydown Yard: footprint plus an additional 75 feet

Included within this Aquatic Resources Delineation Report is a description of the Project, methods used to delineate
aguatic resources, field survey results, and references used to support the conclusions. Appendix A includes field
data forms and photographs taken during field effort conducted on August 30, 2023. The remainder of the data
forms and photographs can be digitized upon request.
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2.0 REGULATORY FRAMEWORK

2.1 FEDERAL REGULATIONS

Section 404 of the Clean Water Act (CWA) and Section 10 of the Rivers and Harbors Act (RHA) respectively
established programs to regulate the discharge of dredged or fill material into WOTUS (Section 404 of the CWA)
and any proposed work or structure in, over, or under any navigable WOTUS (Section 10 of the RHA). These
federal laws are administered by the United States Army Corps of Engineers (USACE), with United States
Environmental Protection Agency (USEPA) oversight. The laws regulate different types of WOTUS, but certain
WOTUS are regulated by both statutes. There are no anticipated navigable WOTUS within the Project; therefore,
none of the potential WOTUS identified within would be subject to the RHA and only Section 404 of the CWA would
be applicable. The proposed Project is located within the USACE Omaha District.

The “discharge” of dredged and fill material is defined as follows:

e Discharge of Dredged Material — Any addition of dredged material (including the redeposit of dredged
or excavated material other than incidental fallback) into a WOTUS. USACE and USEPA regard the
use of mechanized earth-moving equipment to conduct land clearing, ditching, channelization, in-
stream mining, side-casting, temporary stockpiling, and other ground-disturbing activities within a
WOTUS as resulting in a discharge of dredged material.

¢ Discharge of Fill Material — Any addition of fill material into a WOTUS. An example of a discharge of
fill material would be the placement of clean soil into a wetland to create dry land so that a road could
be built on the site. Another example would be placing or extending a culvert within a streambed.

Several classes of water bodies are subject to federal jurisdiction under the CWA, including traditional navigable
waters (TNWSs); non-navigable tributaries of TNWs that are perennial or seasonal relatively permanent waters
(RPWSs); and wetlands that directly abut RPWs (USACE 2007). In the absence of adjacent wetlands, lateral
jurisdiction over nontidal waters extends to the ordinary high-water mark (OHWM). The definition of the OHWM is
“that line on the shore established by the fluctuations of water and indicated by physical characteristics such as a
clear natural line impressed on the bank, shelving, changes in the character of soil, destruction of terrestrial
vegetation, the presence of litter and debris, or other appropriate means that consider the characteristics of the
surrounding areas” (33 Code of Federal Regulations [CFR] 328.3(e)). Wetlands with "jurisdictional status" are
WOTUS as defined by Section 404 of the CWA. These types of wetlands are regulated by USACE and USEPA.

On January 18, 2023, the USEPA and the United States Department of the Army (USDOA) published the final rule
in the federal register establishing a revised definition of WOTUS (88 Federal Regulations [FR] 3004: USDOA &
USEPA 2023). The definition became effective on March 20, 2023. This rule vacated and remanded the previous
Navigable Waters Protection Rule (NWPR; USEPA 2024a) and the interim pre-2015 regulatory regime including
the guidance issued in the United State Supreme Court decisions in Rapanos v. United States, Carabell v. United
States, and Solid Waste Agency of Northern Cook County v. United States.

On May 25, 2023, the United States Supreme Court issued its opinion in Sackett v. Environmental Protection
Agency (Sackett 2023). The opinion addresses the definition of WOTUS pursuant to the CWA. Parts of the definition
of WOTUS were determined to be invalid under the United States Supreme Court’s interpretation of the CWA.
Therefore, on August 29, 2023, the USEPA and USDOA amended key aspects of the regulatory text to conform to
the United States Supreme Court’s decision. This final rule conforms the definition of WOTUS to the United States
Supreme Court’'s May 25, 2023, decision in the case of Sackett v. Environmental Protection Agency (USEPA
2024b).
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In addition, due to ongoing litigation, the January 2023 Rule is not currently operative in certain states. The USEPA
and USDOA will implement the January 2023 Rule, as amended by the conforming rule, in 23 states. In the other
27 states, the USEPA and USDOA are interpreting WOTUS consistent with the pre-2015 regulatory regime and the
United States Supreme Court's decision in Sackett v. Environmental Protection Agency until further notice. lllinois
is one of the 23 states where the January 2023 is being implemented consistent with the United States Supreme
Court's decision in Sackett v. Environmental Protection Agency.

Under the January 2023 Rule, as amended by the conforming rule, the term WOTUS includes the following:

(1) Waters which are
(i) Currently used, or were used in the past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide;
(i) The territorial seas; or
(ii) Interstate waters;
(2) Impoundments of waters otherwise defined as WOTUS under this definition, other than impoundments
of waters identified under paragraph (a)(5) of this section;
3) Tributaries of waters identified in paragraph (a)(1) or (2) of this section:
(i) That are relatively permanent, standing or continuously flowing bodies of water;
(4) Wetlands adjacent to the following waters:
(i) Waters identified in paragraph (a)(1) of this section; or
(i) Relatively permanent, standing or continuously flowing bodies of water identified in paragraph
(a)(2) or (a)(3)(i) of this section and with a continuous surface connection to those waters; or
(5) Intrastate lakes and ponds not identified in paragraphs (a)(1) through (4) of this section that are relatively
permanent, standing or continuously flowing bodies of water with a continuous surface connection to the
waters identified in paragraph (a)(1) or (a)(3)(i) of this section.

The following are not WOTUS even where they otherwise meet the terms of paragraphs (a)(2) through (5) of this
section:

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the requirements of
the CWA,;

(2) Prior converted cropland designated by the Secretary of Agriculture. The exclusion would cease upon
a change of use, which means that the area is no longer available for the production of agricultural
commodities. Notwithstanding the determination of an area's status as prior converted cropland by any
other Federal agency, for the purposes of the CWA, the final authority regarding CWA jurisdiction remains
with the USEPA,;

(3) Ditches (including roadside ditches) excavated wholly in and draining only dry land and that do not carry
a relatively permanent flow of water;

(4) Artificially irrigated areas that would revert to dry land if the irrigation ceased;

(5) Artificial lakes or ponds created by excavating or diking dry land to collect and retain water and which
are used exclusively for such purposes as stock watering, irrigation, settling basins, or rice growing;

(6) Artificial reflecting or swimming pools or other small ornamental bodies of water created by excavating
or diking dry land to retain water for primarily aesthetic reasons;

(7) Waterfilled depressions created in dry land incidental to construction activity and pits excavated in dry
land for the purpose of obtaining fill, sand, or gravel unless and until the construction or excavation operation
is abandoned and the resulting body of water meets the definition of WOTUS; and

(8) Swales and erosional features (e.g., gullies, small washes) characterized by low volume, infrequent, or
short duration flow.

Discharges of dredged or fill material may be permanent or temporary. Permanent discharges include those that
will permanently impact a WOTUS by filling, flooding, excavation, or drainage. Permanent effects to WOTUS are
considered a “loss of waters of the U.S.” if the discharges change an aquatic area to dry land, increase the bottom
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elevation of a WOTUS, or change the use of a water body. In addition to losses of physical areas of WOTUS as a
result of discharges, USACE regulates the loss of functions or values of WOTUS in some circumstances when
actual permanent discharges are not involved, such as clearing a forested wetland or changing the hydrology of a
WOTUS upstream or downstream of a permitted activity.

Examples of temporary discharges include the placement of fill within WOTUS for temporary project components
such as cofferdams or temporary access roads (including crane paths), where the fill will be removed in its entirety
and the area will be restored to its pre-construction contours upon project completion. Note that, in some cases, the
USACE considers temporary project components as causing a permanent loss of WOTUS. An example is when fill
for a temporary access road will remain within a wetland for such a long period of time that it impacts the potential
for the wetland to reestablish after the fill is removed.

Discharges of dredged or fill material and other work in waters subject to regulation under Section 404 or Section
10 typically require permit authorization before it occurs unless the activity is exempt from regulation. Section 404
and Section 10 permits that are commonly issued by the USACE include Standard Individual Permits and General
Permits, which include NWPs and Regional General Permits.

Permit applications for all projects involving impacts to wetlands or other WOTUS must be accompanied by a
wetland delineation using the procedures established in the 1987 USACE Wetland Delineation Manual
(Environmental Laboratory 1987; 1987 Manual).

2.1.1 Nationwide Permits

On January 13, 2021, the USACE announced the reissuance and modification of 12 existing NWPs and the
issuance of four new NWPs. The USACE also reissued and modified the NWP general conditions. The 16 NWPs
and their general conditions went into effect on March 15, 2021. On December 27, 2021, the USACE published
the Final Rule reissuing 40 existing NWPs and one new NWP. These 41 NWPs include NWP #33 and became
effective on February 25, 2022, and will expire on March 14, 2026.

Within the regulatory boundary of the USACE — Omaha District, impacts to wetlands and other WOTUS associated
with wind energy projects are typically authorized using one or more of the following USACE NWPs:

NWP #14. Linear Transportation Projects — Activities required for crossings of WOTUS associated with the
construction, expansion, modification, or improvement of linear transportation projects (e.g., roads, highways,
railways, trails, airport runways, and taxiways) in WOTUS. For linear transportation projects in non-tidal waters, the
discharge cannot cause the loss of greater than 0.5 acres of WOTUS. For linear transportation projects in tidal
waters, the discharge cannot cause the loss of greater than 1/3-acre of WOTUS. Any stream channel modification,
including bank stabilization, is limited to the minimum necessary to construct or protect the linear transportation
project; such modifications must be in the immediate vicinity of the project.

Notification: The permittee must submit a pre-construction notification (PCN) to the district engineer prior
to commencing the activity if the loss of WOTUS exceeds 0.1 acres?, or there is a discharge in a special
aquatic site, including wetlands.

NWP #33. Temporary Construction Access and Dewatering - NWP #33 is routinely utilized in cases involving
temporary fills for construction access without permanent impacts.

1 The term “loss” equates to permanent impacts and any temporary impacts associated with each single and
complete project do not factor into the PCN notification threshold (0.1 acre) or the upper impact limit (0.5 acre)
calculations.
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Notification: Submittal of a PCN is required if Section 10 WOTUS are being impacted. There are no
Section 10 waters located within the Project.

NWP #51. Land-Based Renewable Energy Generation Facilities - Discharges of dredged or fill material into non-
tidal WOTUS for the construction, expansion, or modification of land-based renewable energy production facilities,
including attendant features. Such facilities include infrastructure to collect solar (concentrating solar power and
photovoltaic), wind, biomass, or geothermal energy. Attendant features may include, but are not limited to roads,
parking lots, and stormwater management facilities within the land based renewable energy generation facility. The
discharge must not cause the loss of greater than 0.5 acres of non-tidal WOTUS. This NWP does not authorize
discharges into non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a PCN to the district engineer prior to commencing the activity if
the discharge results in the loss of greater than 0.1 acres of WOTUS calculated for all the activities that will
be covered by NWP #51.

NWP #57. Electric Utility Line and Telecommunications Activities - Activities required for the construction,
maintenance, repair, and removal of electric utility lines, telecommunication lines, and associated facilities in
WOTUS, provided the activity does not result in the loss of greater than 0.5 acres of WOTUS for each single and
complete project.

Electric utility lines and telecommunication lines: This NWP authorizes discharges of dredged or fill material into
WOTUS and structures or work in navigable waters for crossings of those waters associated with the construction,
maintenance, or repair of electric utility lines and telecommunication lines. There must be no change in pre-
construction contours of WOTUS. An “electric utility line and telecommunication line” is defined as any cable, line,
fiber optic line, or wire for the transmission for any purpose of electrical energy, telephone, and telegraph messages,
and internet, radio, and television communication. Material resulting from trench excavation may be temporarily
sidecast into WOTUS for no more than three months, provided the material is not placed in such a manner that it
is dispersed by currents or other forces. The district engineer may extend the period of temporary side casting for
no more than a total of 180 days, where appropriate. In wetlands, the top 6 to 12 inches of the trench should
normally be backfilled with topsoil from the trench. The trench cannot be constructed or backfilled in such a manner
as to drain WOTUS (e.qg., backfilling with extensive gravel layers, creating a french drain effect). Any exposed slopes
and stream banks must be stabilized immediately upon completion of the electric utility line or telecommunication
line crossing of each waterbody.

Electric utility line and telecommunications substations: This NWP authorizes the construction, maintenance, or
expansion of substation facilities associated with an electric utility line or telecommunication line in non-tidal
WOTUS, provided the activity, in combination with all other activities included in one single and complete project,
does not result in the loss of greater than 0.5 acres of WOTUS. This NWP does not authorize discharges of dredged
or fill material into non-tidal wetlands adjacent to tidal WOTUS to construct, maintain, or expand substation facilities.

Foundations for overhead electric utility line or telecommunication line towers, poles, and anchors: This NWP
authorizes the construction or maintenance of foundations for overhead electric utility line or telecommunication line
towers, poles, and anchors in all WOTUS, provided the foundations are the minimum size necessary and separate
footings for each tower leg (rather than a larger single pad) are used where feasible.

Access roads: This NWP authorizes the construction of access roads for the construction and maintenance of
electric utility lines or telecommunication lines, including overhead lines and substations, in non-tidal WOTUS,
provided the activity, in combination with all other activities included in one single and complete project, does not
cause the loss of greater than 0.5 acres of non-tidal WOTUS. This NWP does not authorize discharges of dredged
or fill material into non-tidal wetlands adjacent to tidal waters for access roads. Access roads must be the minimum
width necessary. Access roads must be constructed so that the length of the road minimizes any adverse effects
on WOTUS and must be as near as possible to pre-construction contours and elevations (e.g., at grade corduroy
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roads or geotextile/gravel roads). Access roads constructed above pre-construction contours and elevations in
WOTUS must be properly bridged or culverted to maintain surface flows.

This NWP may authorize electric utility lines or telecommunication lines in or affecting navigable WOTUS even if
there is no associated discharge of dredged or fill material. Electric utility lines or telecommunication lines
constructed over Section 10 waters and electric utility lines or telecommunication lines that are routed in or under
Section 10 waters without a discharge of dredged or fill material require a Section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is required, temporary structures,
fills, and work necessary for the remediation of inadvertent returns of drilling fluids to WOTUS through sub-soil
fissures or fractures that might occur during horizontal directional drilling activities conducted for the purpose of
installing or replacing electric utility lines or telecommunication lines. These remediation activities must be done as
soon as practicable, to restore the affected waterbody. District engineers may add special conditions to this NWP
to require a remediation plan for addressing inadvertent returns of drilling fluids to WOTUS during horizontal
directional drilling activities conducted for the purpose of installing or replacing electric utility lines or
telecommunication lines.

This NWP also authorizes temporary structures, fills, and work, including the use of temporary mats, necessary to
conduct the electric utility line activity. Appropriate measures must be taken to maintain normal downstream flows
and minimize flooding to the maximum extent practicable, when temporary structures, work, and discharges of
dredged or fill material, including cofferdams, are necessary for construction activities, access fills, or dewatering
of construction sites. Temporary fills must consist of materials, and be placed in a manner, that will not be eroded
by expected high flows. After construction, temporary fills must be removed in their entirety and the affected areas
returned to pre-construction elevations. The areas affected by temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a PCN to the district engineer prior to commencing the activity if
a Section 10 permit is required or the discharge results in the loss of greater than 0.1 acres of WOTUS.

For the purposes of calculating impacts from construction activities, mechanized clearing of forested wetlands for
transmission lines or buried underground electrical collection lines will be considered a permanent impact as it
relates to evaluating compliance for the above permit processes, whereas these impacts would be considered
temporary in non-forested habitat.

Nationwide Permit General and Regional Conditions

In addition to NWP-specific PCN triggers, there are a number of General and Regional Conditions within the USACE
— Omaha District (USACE 2021a) to the NWPs that require compliance in order to receive authorization under an
NWP. The following NWP Regional Conditions apply to projects in North Dakota:

For all NWPs, permittees must notify the Corps in accordance with General Condition 32
Preconstruction Notification (PCN) requirements for regulated activities located within or
comprised of the following:

1) Wetlands Classified as Peatlands: For purposes of this condition, peatlands are permanently or
seasonally waterlogged areas with a surface accumulation of peat (organic matter) 30 centimeters (12-
inches) or more thick. Under cool, anaerobic, and acidic conditions, the rate of organic matter
accumulation exceeds organic decay. Any peat-covered areas, including fens, bogs, and muskegs, are all
peatlands. a. Reserved b. All NWPs listed above are revoked for use in peatlands.

2) Waters Adjacent to Natural Springs: PCN required for any regulated activity located within 100 feet of the
water source in natural spring areas. For purposes of this condition, a spring source is defined as any
location where there is flow emanating from a distinct point at any time during the growing season.
Springs do not include seeps and other groundwater discharge areas where there is no distinct point
source. Springs do not include drain tile outlets.
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3) Bank Stabilization Activities: PCN required for any regulated activity that involves bank stabilization
impacting an area greater than 1/10 of an acre below the Ordinary High Water Mark or includes features
that extend out from the existing bank line greater than 25% of the bankfull channel width.

4) Specific Waterways: PCN required for any regulated activity occurring in or under the Missouri River,
including Lake Sakakawea and Lake Oahe. In addition, a PCN is required for any activity occurring in an
off channel area (e.g. marinas and bays) of any of these waterways.

5) Suitable Material: Permittees are reminded of General Condition No. 6 which prohibits use of unsuitable
material. A list of materials prohibited or restricted as fill material in waters of the United States can be
found at: http://www.nwo.usace.army.mil/Media/FactSheets/FactSheetArticleView/tabid/2034/Article/123
20/ prohibited-restricted-materials.aspx

Best Management Practices: In addition to Regional Conditions 1 through 5, additional required best
management practices apply to NWPs within the Omaha District. These follow and are available at:
https://www.nwo.usace.army.mil/Missions/Requlatory-Program/Nation-Wide-Permitinformation/

The following are Prohibited / Restricted Materials that cannot be used for fill material.

1) Vehicle bodies, farm machinery and metal junk, including appliances and metal containers, are prohibited.

2) The use of asphalt or asphalt coated material as a fill, bank stabilization, or erosion control is prohibited.

3) The use of organic debris as fill material is prohibited. Properly anchored trees, treetops, root wads, logs, and
hay bales may be allowed on a case-by-case basis.

4) Any material subject to leaching when in an aquatic environment is prohibited, including but not limited to,
chemically treated material, roofing material, and wood debris.

5) Individual or unanchored tires are prohibited. Tires may be allowed on a case-by-case basis when placed in
the form of a mat or grid with redundant anchoring points to reduce the risk of design failure.

6) Small aggregate with a maximum dimension less than 6 inches may not be placed below the ordinary high
water mark (OHWM) of a water body for the purpose of bank stabilization or erosion control when such
aggregate will be unstable or subject to frequent failure. Small aggregate, however, may be placed below the
OHWM if its purpose is to fill the interstices of a well graded riprap structure, geo-membrane or other channel
lining.

7) Slab material, regardless of source, must be broken before placement so that the maximum dimension of an
individual piece of material is no more than 3.5 times its minimum dimension unless otherwise justified by a
qualified engineer. All material must be free of exposed rebar, wire and wire mesh.

8) The use of clean brick, broken concrete and cinder block for erosion control or bank stabilization will be
considered on a case-by-case basis. If allowed, the broken concrete must be free of exposed rebar, wire, wire
mesh, asphalt paving material, paint, and other erodible materials. Broken concrete must range in size from 6
to 36 inches unless otherwise justified by a qualified engineer.

2.2 STATE REGULATIONS AND GUUDELINES

The State of North Dakota regulatory programs for wetlands and designated waters include the following:

1) State-administered Clean Water Act 401 Water Quality Certification (WQC).
2) North Dakota State Water Commission
3) North Dakota Private Lands Open to Sportsmen (PLOTS) program
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2.2.1 Water Quality Certification

Proposed projects in North Dakota that will impact a WOTUS require the North Dakota Department of Environmental
Quality (NDDEQ) to issue a Section 401 WQC before a federal permit or license can be granted (NDDEQ 2024).
Section 401 WQCs have been granted without conditions for NWPs 14, 33, 51 and 57 in the State of North Dakota.

The State of North Dakota does not exert jurisdiction over or require a permit for impacts to geographically isolated
wetlands which are not determined to be jurisdictional under the current federal regulations.

2.2.2 North Dakota State Water Commission

The North Dakota State Water Commission — Office of the State Engineer (Commission) is the regulatory body that
permits actions in wetlands in the State of North Dakota. The Commission issues three types of permits: a Drain
Permit, a Wetland Restoration Permit, and a Wetland Creation Permit.

The Drain Permit is issued for projects that drain ponds, sloughs, lakes, wetlands, or any similar series which has
a watershed greater than 80 acres. The Wetland Restoration Permit is required for projects that restore wetlands
less than the size of the original wetland. A Wetland Creation Permit is required for projects creating wetlands
capable of storing more than 25 acre-feet.

Of note, the Project does not meet the criteria for any of the three permits. Therefore, no State Water Commission
permit for wetlands is required for this Project.
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3.0 PROJECT SITE DESCRIPTION AND LOCATION

The proposed Project is to be developed on a collection of privately owned properties totaling approximately 52.8
square miles in Bowman County, North Dakota (Figure 1). The Project is located approximately 5 miles west of the
town of Bowman, North Dakota.

The Project site is located within two Major Land Resource Areas (MLRA). The first MLRA is known as the Rolling
Soft Shale Plains, in the Missouri Plateau, Unglaciated, and Missouri Plateau, Glaciated, Sections of the Great
Plains Province of the Interior Plains. Elevations range from approximately 1,650 feet to 3,600 feet above mean
sea level. Land within this MLRA is largely unglaciated and is underlain by soft, calcareous shales, siltstones, and
sandstones. This region consists of rolling plains with some local badlands, buttes, and isolated hills and most
drainages have terraces that are adjacent to broad floodplains (NRCS 2022). The Project site consists of
Conservation Reserve Program planted grasslands and cultivated fields planted with wheat (Triticum aestivum),
barley (Hordeum vulgare), oats (Avena sativa), rye (Secale cereal), flax (Linum usitatissimum), corn (Zea mays),
sunflowers (Helianthus annuus), and alfalfa (Medicago sativa). Ranching is a common practice in this area and
grassland communities are subject to sporadic grazing. Nearly all the drainages in this area have remained in a
relatively natural state, barring any stream impoundments. Ranching is a common practice on these grasslands.
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40 METHODS

41 DESKTOP REVIEW

The desktop review performed for the Project AOIs used publicly available information to evaluate potential
biological and land use resource constraints on and around the Project area. This review included web service
inquiries for soils, regulatory review, and database searches.

The following sections describe the results of the desktop screening for potential regulatory constraints associated
with WOTUS present in the Project area.

4.1.1 Streams and Wetlands

The desktop analysis was conducted to identify the potential wetlands and surface waters on or adjacent to the
Project area. Information from Google Earth Pro, the Natural Resource Conservation Survey (NRCS) Web Soil
Survey, the United States Fish and Wildlife Service (USFWS) National Wetlands Inventory (NWI), the United States
Geological Survey (USGS) National Hydrography Dataset (NHD), and Federal Emergency Management Agency
(FEMA) Flood Insurance Rate Maps (FIRM) was reviewed by a Tetra Tech Natural Resource Specialist.

4.2 FIELD SURVEYS

The field investigation was based on the current federal definition of wetlands in 33 CFR 328.3(b) (see subsection
2.1 above). The following sections describe the field methods used for the WOTUS delineation.

4.2.1 Wetland Delineation Method

Jurisdictional wetlands are those wetlands that meet the definition of waters of the U.S. in USACE regulations at 33
CFR 328.3(a) for the purposes of Section 404 of the CWA. These types of wetlands are regulated by the USACE
and the USEPA. Several classes of water bodies are subject to federal jurisdiction under the CWA, including TNWSs;
non-navigable tributaries of TNWs that are RPWs; and wetlands that directly abut RPWs (USACE 2007). The
wetland delineation method employed at the site included the following elements:

e Determination of site conditions
o |dentification of plant community types
e Selection of observation points (quadrants)
a. When a wetland interface was crossed, a wetland data form was prepared for an observation point
within the wetland boundary and a non-wetland (landward) data point was prepared to document
the wetland boundary.

e Characterization of plant community types and determination of hydrophytic vegetation status
e Determination of whether wetland hydrology and hydric soils are present
a. For each observation point, a 16 to 18-inch (8-inch diameter) test pit was excavated and allowed
to stand a sufficient amount of time for the surficial ground water to stabilize. The test pit was
photographed with scale. For soil of low permeability or very low permeability, the pit, if necessary,
was marked and checked the following day.

b. For each observation point a 2x6x18 inch pedon was extracted from the observation pit wall, then
split in half, measured, compared to Munsell soil color charts, and photographed with scale.

c. All vegetation, hydrology and soils data and photograph numbers were recorded on the data form.
Professional judgment was used to determine if a test pit was required to confirm wetland hydrology
or the presence of hydric soils.
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d. Delineation and determination of the wetland boundary

Wetland characteristics were investigated in accordance with the 1987 Corps of Engineers Wetland Delineation
Manual (Environmental Laboratory 1987; the 1987 Manual) and the Regional Supplement to the Corps of Engineers
Wetland Delineation Manual: Great Plains Region, Version 2.0 (USACE 2012; the Regional Supplement). Typically,
the initial sample plot was oriented within the feature being investigated at a location determined to have the highest
potential to exhibit wetland characteristics. This determination was based on local topography, presence of defined
bed and bank, undercutting, sediment deposition, presence of standing or flowing water, or vegetation. If positive
indicators of wetland vegetation, hydrology, and hydric soils as defined by the 1987 Manual were present at Plot
“A”, data was collected from additional sample plots to determine the transition from wetland to non-wetland
habitats. The delineated boundary of each wetland was established at the location where at least one of the above
three parameters failed to meet wetland criteria.

Vegetation within each sample plot was characterized to determine dominance of either hydrophytic or non-
hydrophytic vegetation. Dominance was estimated based on the percent aerial coverage within the sample plot with
a 5-foot radius for herbaceous vegetation, a 15-foot radius for saplings and shrubs, and a 30-foot radius for trees
and woody vines. Wetland indicator status for all plant species follows the USACE National Wetland Plant List,
Version 3.4 (USACE 2021b). Hydrology was assessed by evaluating each sample plot for field indicators of wetland
hydrology such as inundation, depth to free water in soil pits, soil saturation, water marks, drift lines, oxidized root
channels, drainage patterns, and topographic position.

At sample plot locations with a dominance and/or prevalence of hydrophytic vegetation, soils were characterized to a
minimum depth of 18 inches using a Munsell Soil Color Chart, visual observation, and standard soil texturing
methodology to identify hydric or non-hydric soil characteristics as defined in Field Indicators of Hydric Soils in the
United States, A Guide for Identifying and Delineating Hydric Soils, Version 8.2 (NRCS 2018). Soil logs and
photographs were recorded on the field data form.

Plot location data was collected using Trimble©, Geo7X™ Global Positioning System (GPS) surveying units
equipped with Terra Sync, Version 5.86 software. This Trimble unit utilizes the Wide Area Augmentation System
(WAAS), which employs a system of satellites and ground stations that provide GPS signal corrections, increasing
positional accuracy an average of up to five times better than a non-WAAS enabled GPS receiver. During data
collection activities the unit’s internal antenna was used.

4.2.2 Waterbody Identification

Potentially jurisdictional waterbodies include streams, lakes, and ponds. Jurisdictional streams require the presence
of a continuous channel that exhibits evidence of frequent or reoccurring water flow such as a defined bed, bank,
and an OHWM (USACE 2007 and USACE 2022). Potentially jurisdictional open waterbodies (e.g., ponds and lakes)
require the presence of an OHWM and the relatively permanent presence of standing water (USACE 2007).

When waterbodies were encountered, the physical and biological characteristics were evaluated to determine Flow
Regime (USACE 2024), USACE Waters Type (USACE 2007), and Cowardin classifications (Cowardin et al. 1979).
Physical characteristics evaluated include, but were not limited to, channel morphology, substrate size and type,
and base flow conditions. Biological characteristics evaluated include, but were not limited to, the presence of fish,
aquatic macroinvertebrates, and vegetation rooted within the OHWM.

USACE Water Types were investigated using methods for the identification of WOTUS consistent with the newly
published final rule including the guidance issued in the November 2022 National Ordinary High Water Mark Field
Delineation Manual for Rivers and Streams and the Draft Rapid Ordinary High Water Mark Field Identification Fact
Sheet (USACE 2022).
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4.2.3 Antecedent Precipitation Tool

The Antecedent Precipitation Tool (APT) determines whether antecedent precipitation is normal by comparing
rainfall data from the previous three months to the same three-month period over a rolling 30-year record.
Specifically, the APT calculates antecedent precipitation following the "combined method" which uses 30-day rolling
totals and weighting factors. Using daily rainfall data, the APT calculates 30-day rolling totals for each of the three
30-day periods preceding the observation date. For each period, a weighted condition value is assigned by
determining whether the 30-day total falls within, above, or below the 30th to 70th percentiles of precipitation total
from the same date range over the preceding 30 years. The weighted condition values are then summed across
the three 30-day periods to calculate a final precipitation normalcy index score. An index score of 9 or lower
indicates antecedent precipitation conditions are drier than normal; a score of 10-14 indicates conditions are normal,
and a score of 15 or higher indicates conditions are wetter than normal (USEPA 2022).
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5.0 RESULTS

Tetra Tech biologists conducted field investigations during the mobilizations on September 14 through September
26, 2019, September 22 through September 28, 2020, and August 30, 2023, to determine the presence and extent
of potential WOTUS in the Project AOI. Additional surveys areas were completed by QSI on May 11 through 15,
2020. This Section 5.0 describes the results of the desktop review and field investigation, including conditions in
the Project AOI based on data collection by plots. Site names for those areas that potentially could be impacted by
Project facilities are identified with a location identification (ID) number.

Field data forms and photographic documentation from the field effort conducted on August 30, 2023, are included
as Appendix A and are organized by location ID.

5.1 SITE VEGETATION

Much of the vegetation encountered in the Project AOI consists of species typical of agricultural fields, vegetated
swales, fallow fields and grassed pasture lands. Detailed vegetation observations for the potential wetland locations
investigated are documented on the field data forms in Appendix A.

5.2 SOILS
During the Desktop Review of the NRCS mapped soil survey data, ninety-seven soils were identified as occurring

within the Project AOIL. Two (2) of the soils were identified as hydric. Table 1 lists the soils along with profile
descriptions that occur within the Project AOI.

Table 1: NRCS Soils Identified at the Project Area

Soil Map . " : . : Percent of Project
Unit Soil Description Hydric Rating Acreage in AOI AO
AmB Amor-Shambo loams, 3 to 6 percent No 7.4 0.60%
slopes

ArB Arnegard loam, 2 to 6 percent slopes No 0.3 0.00%

CgC Cabbart-Boxwell loams, 3 to 9 percent No 0.2 0.00%
slopes

EO315B |Watrous loam, O to 6 percent slopes No 1.4 0.10%

EO403A | Belfield-Daglum-Farland silt loams, O No 23.6 2.00%
to 2 percent slopes

EO0403B | Belfield-Daglum-Farland silt loams, 2 No 26.4 2.20%
to 6 percent slopes

EO415A | Belfield-Daglum complex, O to 2 No 19.2 1.60%
percent slopes

E0454B | Daglum-Rhoades complex, O to 6 No 24.8 2.10%
percent slopes
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Table 1: NRCS Soils Identified at the Project Area

Soil Map . o . . . Percent of Project
Unit Soil Description Hydric Rating Acreage in AOI AO
EO515B |Rhoades-Daglum complex, O to 6 No 100.9 8.40%
percent slopes

EO531B |Rhoades-Rhoades, severely eroded No 23.3 1.90%
complex, O to 6 percent slopes

E0617B | Belfield-Wyola-Daglum complex, 2 to 6 No 24.7 2.00%
percent slopes

EO0627A |Farnuf-Belfield-Rhoades complex, O to No 10.1 0.80%
2 percent slopes

EO651A |Regent-Janesburg complex, O to 3 No 10.1 0.80%
percent slopes

EO651B |Regent-Janesburg complex, 3 to 6 No 0.1 0.00%
percent slopes

EO679A | Wyola-Daglum complex, O to 2 percent No 2.2 0.20%
slopes

EO811A | Grail silty clay loam, O to 2 percent No 2 0.20%
slopes

EO812A | Grail silt loam, O to 2 percent slopes No 17 1.40%

E0813B | Grail-Wyola silty clay loams, 2 to 6 No 14.2 1.20%
percent slopes

E0814B | Grail-Farland silt loams, 2 to 6 percent No 3.7 0.30%
slopes

EO821A |Lawther silty clay, O to 2 percent No 3.6 0.30%
slopes

EO835A | Wyola-Grail silty clay loams, O to 2 No 16.9 1.40%
percent slopes

E0913C | Moreau-Wayden silty clays, 6 to 9 No 12.1 1.00%
percent slopes

E0931C |Wayden-Moreau silty clays, 3 to 9 No 0.7 0.10%
percent slopes

E1009B | Moreau-Barkof silty clays, 3 to 6 No 13.2 1.10%
percent slopes

E1025B |Regent-Wyola silty clay loams, 3 to 6 No 12.8 1.10%
percent slopes

E1031C |Regent-Moreau-Cabba complex, 6 to 9 No 9.4 0.80%
percent slopes

E1227B | Desart-Ekalaka-Telfer complex, O to 6 No 23 1.90%
percent slopes

E1237B |Ekalaka-Seroco-Lakota loamy fine No 2.6 0.20%
sands, O to 6 percent slopes
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Soil Map
Unit

Table 1: NRCS Soils Identified at the Project Area

Soil Description

Hydric Rating Acreage in AOI

Percent of Project
AOQI

E1263D |Evridge-Whitebird fine sandy loams, 6 No 16.7 1.40%
to 15 percent slopes

E1333C |Vebar-Cohagen fine sandy loams, 6 to No 24.3 2.00%
9 percent slopes

E1355D |Vebar-Flasher-Tally complex, 9 to 15 No 30.3 2.50%
percent slopes

E1403D |Beisigl-Flasher-Telfer loamy fine sands, No 16 1.30%
6 to 15 percent slopes

E1423F |Flasher-Vebar-Parshall complex, 9 to No 2.4 0.20%
35 percent slopes

E1431F |Flasher-Beisigl, very stony-Parshall No 0.3 0.00%
complex, 6 to 70 percent slopes

E1625B |Vebar-Parshall fine sandy loams, 3 to 6 No 28.7 2.40%
percent slopes

E1823A |Parshall fine sandy loam, O to 2 No 0.7 0.10%
percent slopes

E1853D | Seroco-Beisigl, severely eroded No 0.9 0.10%
complex, 2 to 15 percent slopes

E1863A | Tally fine sandy loam, O to 2 percent No 5.3 0.40%
slopes

E1863B | Tally fine sandy loam, 2 to 6 percent No 12.2 1.00%
slopes

E1875D | Telfer loamy fine sand, 6 to 15 percent No 3.7 0.30%
slopes

E2107A |Arnegard loam, O to 2 percent slopes No 9.8 0.80%

E2107B |Arnegard loam, 2 to 6 percent slopes No 7.1 0.60%

E2117A | Shambo-Arnegard loams, O to 2 No 2.9 0.20%
percent slopes

E2117B | Shambo-Arnegard loams, 2 to 6 No 7.2 0.60%
percent slopes

E2145A | Shambo loam, O to 2 percent slopes No 4.2 0.30%

E2145B | Shambo loam, 2 to 6 percent slopes No 0.2 0.00%

E2317A |Reeder-Janesburg complex, O to 3 No 9.5 0.80%
percent slopes

E2317B |Reeder-Janesburg complex, 3 to 6 No 69.3 5.70%
percent slopes
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Table 1: NRCS Soils Identified at the Project Area

Soil Map . o . . . Percent of Project
Unit Soil Description Hydric Rating Acreage in AOI AO
E2317C | Reeder-Janesburg complex, 6 to 9 No 6.7 0.60%
percent slopes

E2601C | Amor-Cabba loams, 6 to 9 percent No 30.4 2.50%
slopes

E2601D | Amor-Cabba loams, 9 to 15 percent No 9.5 0.80%
slopes

E2617C |Cabba-Amor loams, 6 to 9 percent No 25.5 2.10%
slopes

E2617D |Cabba-Amor loams, 9 to 15 percent No 28.5 2.40%
slopes

E2617F |Cabba-Chama-Shambo loams, 9 to 50 No 34.2 2.80%
percent slopes

E2642C |Reeder-Cabba loams, 6 to 9 percent No 26.4 2.20%
slopes

E2655F | Cabba-Amor-Wyola complex, 9 to 70 No 1.9 0.20%
percent slopes, very stony

E2707C |Cabba-Chama silt loams, 3 to 9 No 8.4 0.70%
percent slopes

E2709F |Cabba-Lantry-Golva silt loams, 9 to 50 No 7.5 0.60%
percent slopes

E2737C | Chama-Cabba-Sen silt loams, 6 to 9 No 27.9 2.30%
percent slopes

E2775F |Cabba-Rock outcrop-Chama complex, No 1.9 0.20%
15 to 70 percent slopes

E2803B | Amor-Shambo loams, 3 to 6 percent No 44.5 3.70%
slopes

E2813B | Amor-Vebar complex, O to 6 percent No 0.7 0.10%
slopes

E2819A | Reeder-Farnuf loams, O to 3 percent No 28.7 2.40%
slopes

E2819B |Reeder-Farnuf loams, 3 to 6 percent No 49 4.10%
slopes

E2903A | Chama-Sen silt loams, O to 3 percent No 0.7 0.10%
slopes

E2913B |Chama-Sen-Cabba silt loams, 3 to 6 No 40 3.30%
percent slopes

E3005F |Brandenburg-Cabba complex, 6 to 70 No 7.9 0.70%
percent slopes

E3043B | Searing-Ringling loams, 3 to 6 percent No 10.3 0.90%
slopes
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Soil Map
Unit

Table 1: NRCS Soils Identified at the Project Area

Soil Description

Hydric Rating Acreage in AOI

Percent of Project
AOQI

E3043C | Searing-Ringling loams, 6 to 9 percent No 6.6 0.50%
slopes

E3101F |Badland-Cabba complex, 9 to 70 No 0.9 0.10%
percent slopes

E3107F |Cabba-Badland complex, 6 to 70 No 21.3 1.80%
percent slopes

E3203B |Cherry silt loam, O to 6 percent slopes No 19.4 1.60%

E3203C | Cherry silt loam, 6 to 9 percent slopes No 1.4 0.10%

E3241D |Lambert silt loam, 6 to 15 percent No 0 0.00%
slopes

E3245D |Lambert-Lambert, gullied complex, 2 No 0 0.00%
to 15 percent slopes

E4005A |Harriet loam, O to 2 percent slopes, Yes 0.3 0.00%
occasionally flooded

E4139A | Korchea-Fluvaquents complex, No 10.4 0.90%
channeled, O to 2 percent slopes,
frequently flooded

E4147A |Korell loam, O to 2 percent slopes, No 9.5 0.80%
rarely flooded

E4180A | Korell-Daglum-Fluvaquents complex, No 0.2 0.00%
channeled, O to 2 percent slopes,
frequently flooded

E4184A |Korchea, saline-Fluvaquents, No 0.5 0.00%
channeled-Harriet complex, O to 2
percent slopes, frequently flooded

E4187A | Trembles fine sandy loam, O to 2 No 0.8 0.10%
percent slopes, occasionally flooded

E4537A | Stady loam, O to 2 percent slopes No 20.7 1.70%

E4538B | Stady-Lehr loams, 2 to 6 percent No 4.4 0.40%
slopes

E4559C | Manning-Wabek complex, 6 to 9 No 2.5 0.20%
percent slopes

E4561F |Manning-Schaller-Wabek complex, 6 to No 22.2 1.80%
35 percent slopes

E4570A | Stady-Shambo, gravelly substratum No 2.6 0.20%
loams, O to 2 percent slopes

E4729A | Heil silty clay loam, O to 1 percent Yes 0.2 0.00%
slopes
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Table 1: NRCS Soils Identified at the Project Area

Soil Map . " . . : Percent of Project
Unit Soil Description Hydric Rating Acreage in AOI AO
E6155A |Lefor-Vebar fine sandy loams, O to 3 No 0.8 0.10%
percent slopes

E6155B |Lefor-Vebar fine sandy loams, 3 to 6 No 5.9 0.50%
percent slopes

E6155C |Lefor-Vebar fine sandy loams, 6 to 9 No 10 0.80%
percent slopes

EdB Ekalaka-Desart fine sandy loams, O to No 5.2 0.40%
6 percent slopes

GIA Grail silty clay loam, O to 2 percent No 0.5 0.00%
slopes

GoA Grail-Rhoades silty clay loams, O to 2 No 0.7 0.10%
percent slopes

RdB Reeder-Dogtooth complex, 3 to 6 No 2.5 0.20%
percent slopes

RdC Reeder-Dogtooth complex, 6 to 9 No 2.5 0.20%
percent slopes

ReB Reeder-Shambo loams, 3 to 6 percent No 5.5 0.50%
slopes

RrB Rhoades-Absher complex, 2 to 6 No 0.8 0.10%
percent slopes

5.3 SITE HYDROLOGY

Land within the region has been subjected to historic modification of landform and hydrology. Most of the
modification was conducted to facilitate agricultural production by alteration and/or realignment of the drainage
contours and stormwater discharge. Review of the NHD and NWI data sets identified ten named streams within
the Project, including Alkali Creek, Cold Turkey Creek, Coyote Creek, Spring Creek; numerous unnamed drainages
are also present.

The index score, as determined by the APT, for September 14 through September 26, 2019, was a 16 to 18
indicating wetter than normal, September 22 through September 28, 2020, was a 15 to 17 indicating wetter than
normal, and August 30, 2023, was a 16 indicating wetter than normal conditions for the Project at the time of the
field reconnaissance’s. The results of the APT are presented in Appendix C.

Detailed hydrology observations for the data points were documented on the field data forms presented in Appendix
A.

5.4 WETLANDS AND STREAMS

There were 285 locations that exhibited wetland or stream characteristics identified during desktop review prior to
field verification. These areas were subsequently investigated during field reconnaissance conducted during the
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mobilization September 14 through September 26, 2019, September 22 through September 28, 2020, and August
30, 2023. Due to continuous modification to the layout, Apex has asked that this report only reflect the locations
within the layout dated July 15, 2024. Thirty-two (32) locations were identified as being within facilities of the layout.
Field reconnaissance confirmed that twenty-eight (28) of the locations met the criteria for classification as a
WOTUS. Positive indicators for the three wetland parameters or an OHWM were not identified in the remaining
locations.

The results of the wetland delineation survey are summarized in Table 2 and are shown on Figure 2A through 2E.

Table 2: Summary of Investigated Areas

Feature Cowardin Pre-2015

Location ID Facility
Type

Type Classification WOTUS A2 PIEEE eI

Site 15 UE Collection Unnamed Tributary
and Crane RPW - R4SBC USACE to Cold Turkey
Seasonal Creek, an
walk . !
intermittent stream.
Site 16 Crane Walk RPW - R4SBC Cold Turkey Creek,
and UE Seasonal USACE an intermittent
Collection stream.
Site 19 R4SBC Unnamed Tributary
Crane Walk RPW - to Cold Turkey
) Seasonal USACE Creek, an
intermittent stream.
Site 21 Crane Walk RPW - R4SBC Cold Turkey Creek,
and UE Seasonal USACE an intermittent
Collection stream.
Site 27 UE Collection RPW - R4SBC USACE _Alkall _Creek, an
Seasonal intermittent stream.
Site 29 UE Collection RPW - R4SBC USACE Alkall (_:reek, an
Seasonal intermittent stream.
Site 32 UE Collection RPW - R2SBC USACE Alkali Creek, an
Perennial intermittent stream.
Site 35 RPW - R4SBC Unnamed Tributary
UE Caollection USACE to Alkali Creek, an
Seasonal . .
intermittent stream.
Site 37 RPW - R4SBC Unnamed Tributary
UE Collection USACE to Alkali Creek, an
Seasonal . .
intermittent stream.
Site 43 . R4SBC Unnamed Tributary
UIE Cellzsien AP~ USACE to Alkali Creek, an
) Seasonal . .
intermittent stream.
Site 44 RPW - R4SBC Unnamed Tributary
UE Collection USACE to Alkali Creek, an
Seasonal . .
intermittent stream.
Site 50 Access Road, R4SBC Unnamed Tributar
LI Callzeien RES USACE to Alkall Creek, an.
and Crane Seasonal . . ’
intermittent stream.
Walk
Site 52 Access Road, R4SBC Unnamed Tributary
UE Collection RPW — USACE to Alkali Creek, an
and Crane Seasonal . .
Walk intermittent stream.
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Table 2: Summary of Investigated Areas

Location ID Facilit FeEtline CELELe Fie-ZCs Area Description
Typey Type Classification WOTUS P
S ﬁ(é:?:sos"gg%(:{ RPW - RESIEE Unnamed Tributary
USACE to Alkali Creek, an
LU (SR Seasonal intermittent stream
Walk )
Site 66 UE Collection RPW - R4SBC USACE .Sprlng. Creek, an
Seasonal intermittent stream.
Site 74 RPW - R4SBC Unnamed Tributary
UE Collection USACE to Spring Creek, an
Seasonal . .
intermittent stream.
Site 99 Access Road, R4SBC Unnamed Tributary
UE Collection RPW - to Cold Turkey
and Crane Seasonal USACE Creek, an
Walk intermittent stream.
Site 103 RPW - Unnamed Tributary
Outside AOI R4SBC USACE to Spring Creek, an
Seasonal . .
intermittent stream.
Site 161 Outside AOI NRPW - NA NA Ephemeral stream.
Ephemeral
Site 162 UE Collection RPW - Unnamed Tributary
and Crane R4SBC USACE to Spring Creek, an
Seasonal . .
Walk intermittent stream.
Site 169 UE Collection
and Crane NRPW - NA NA Ephemeral stream.
Ephemeral
Walk
Site 171 Access Road RPW - Unnamed Tributary
and UE R4SBC USACE to Spring Creek, an
. Seasonal . .
Collection intermittent stream.
Site 172 Isolated Isolated Herbaceous
UE Collection Herbaceous PEM1A NA
Wetland.
Wetland
Site 174 RPW - Unnamed Tributary
Crane Walk Seasonal R4SBC USACE to Spring Creek, an
intermittent stream.
Site 187 RPW - Unnamed Tributary
Outside AOI R4SBC USACE to Spring Creek, an
Seasonal . )
intermittent stream.
Site 190 RPW - Unnamed Tributary
UE Collection Seasonal R4SBC USACE to Spring Creek, an
intermittent stream.
Site 195 RPW - Unnamed Tributary
Access Road PEM1A USACE to Spring Creek, an
Seasonal . )
intermittent stream.
Sl It Isolated Herbaceous
Crane Walk Herbaceous PEM1A NA Wetland
Wetland )
Site 261 Temporary R4SBC Unnamed Tributary
Turning RPW - USACE to Cold Turkey
. Seasonal Creek, an
Radius . !
intermittent stream.
Site 280 UE Collection RPW - R4SBC Unnamed Tributary
and Crane Seasonal USACE to Alkali Creek, an
Walk intermittent stream.
UE Collection RPW — Cold Turkey Creek,
130-103-2-2 and Crane PEM1C USACE an intermittent
Seasonal
Walk stream.
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Table 2: Summary of Investigated Areas

Feature Cowardin Pre-2015

Location ID Facility
Type

Area Description

Type Classification WOTUS

Unnamed Tributary
RA4ASBC USACE to Alkali Creek, a
perennial stream.

RPW —

130-103-20-1 Within AOI Perennial

USACE - United States Army Corps of Engineers
NA — Not Applicable
() — Number of same facilities

Based on the current federal guidance in force in North Dakota, twenty-eight (28) of the locations that met the
definitive criteria for an aquatic resource are as follows:

e 2 were classified as potentially federally jurisdictional RPWs with perennial flow; and

e 26 were classified as potentially federally jurisdictional RPWs with seasonal flow.

Appendix A contains supporting documentation (field data sheets and photographs) for the areas investigated during
the field reconnaissance.

A summary of the delineated aquatic resources that were determined to have potential impacts from Project
construction as well as the applicable USACE NWPs are presented in Table 3.

Proposed Underground Electric (UE) Collection Line Locations

Proposed location of UE Collection crossing assumes that the UE collection line would be installed using horizontal
directional drilling (HDD) to avoid impacts. All impacts would be temporary in nature and the streambanks must be
restored to preexisting contour and revegetated.

Proposed Permanent Access Road Crossings and Public Road Improvements

The culverts used to construct any of the permanent access road crossings should be of sufficient size to carry the
flow from a 10-year rain event. The footprint of the access road crossing and public road improvements should be
minimized to the maximum extent possible while still meeting site access and safety requirements. All appropriate
erosion control measures will be implemented prior to installation of the crossing. The discharge must not cause
the loss of greater than 0.5 acres of non-tidal WOTUS. These impacts would be eligible for authorization using NWP
#14 — Linear Transportation Projects without the need to submit a PCN. The footprint of the access road crossings
should be minimized to the maximum extent possible while still meeting site access and safety requirements. All
appropriate erosion control measures will be implemented prior to installation of the crossing.

Temporary Crane Walks

For temporary impacts from crane walks, all impacts are eligible for authorization using NWP #33 without notification
to the USACE Omaha District. All proposed impacts to jurisdictional resources must be temporary in nature and the
following completion of construction, temporary fills and culverts must be removed in their entirety and the area
restored to preexisting contours and the area regraded and revegetated with an appropriate perennial seed mix.
The culverts used to construct any of the permanent access road crossings or public road improvements should be
of sufficient size to carry the flow from a 10-year rain event.
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Table 3: Potential Jurisdictional WOTUS Impact Summary

Linear Feet
Temporary  Permanent of
Location ID Latitude Longitude Proposed WOTUS Impact Impact Temporary Figure #
Facility Type (Square (Square and NWP#
Type Feet) Feet) Permanent
Impacts
Site 15 46.147799 | -103.580661 Crane Walk RPW - 10,605.71 - 109.51 #33 3
Seasonal
. RPW -
Site 16 46.142328 | -103.577350 | Crane Walk 5,048.52 105.44 #33 4
Seasonal
. RPW -
Site 19 46.150522 | -103.582800 Crane Walk 4,551.30 - 109.54 #33 5
Seasonal
Site 21 46.147827 | -103.588317 Crane Walk RPW — 10,571.19 - 102.86 #33 6
: : Seasonal S :
Access Road RPW —
Site 50 46.104720 | -103.626208 and Crane 5,404.35 114.73 #33 7
Walk Seasonal
Site 52 Access Road RPW —
(Crossing 1 46.096204 | -103.602865 and Crane 8,194.91 2,778.54 116.70 #14 8
Seasonal
East) Walk
Site 52 Access Road RPW —
(Crossing 2 46.099903 | -103.614611 and Crane 2,846.17 1,709.51 161.56 #14 9
Seasonal
Central) Walk
Site 52 Access Road RPW —
(Crossing 3 46.098137 | -103.626686 and Crane 173.29 7.79 #33 10
Seasonal
West) Walk
Site 54 Access Road RPW -
(Crossing 1 46.090097 and Crane 4,582.35 4,230.99 103.43 #14 11
-103.632598 Seasonal
Northwest) Walk
Site 54 RPW -
(Crossing 2 46.086810 | -103.628750 | Crane Walk 61.57 4.28 #33 12
Seasonal
Central)
Site 54 RPW -
(Crossing 3 46.076628 | -103.581557 Crane Walk 182.41 7.59 #33 13
Seasonal
Southeast)
Access Road RPW -
Site 99 46.151436 | -103.596022 and Crane s | 3,383.66 633.96 162.92 #14 14
Walk easona
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Linear Feet
Temporary  Permanent of
Location ID Latitude Longitude Proposed Impact Impact Temporary Figure #
Facility (Square (Square and NWP#
Type Feet) Feet) Permanent
Impacts
. RPW -
Site 162 46.188150 | -103.533044 Crane Walk 11,468.54 212.89 #33 15
Seasonal
Site 171 46.202283 | -103.523663 | Access Road AP~ 5,253.26 908.05 203.25 #14 16
Seasonal
Site 174 Access Road RPW -
(Crossing 1 46.210675 | -103.580543 and Crane 2,619.38 1,195.24 107.86 #14 17
Seasonal
East) Walk
Site 174 RPW -
(Crossing 2 46.215358 | -103.593901 Crane Walk 2,269.15 --- 130.99 #33 18
Seasonal
West)
Site 195 | 46.212501 | -103.596851 | Access Road | o FW- 2,744.17 1,920.41 114.31 #14 19
Seasonal
Temporary RPW -
Site 261 46.118751 | -103.534625 Turning 198.35 --- 18.77 #33 20
) Seasonal
Radius
Site 280 | 46.063263 | -103.557061 | Crane Walk RPW - 3,845.36 101.97 #33 21
Seasonal
130-103-2-2 46.111945 | -103.521961 Crane Walk RPHY = 4,949.17 --- 219.92 #33 22
Seasonal

--- Indicates no proposed impacts from Project construction
Summary of impacts assume that UE Collections lines will be installed using HDD.
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6.0 CONCLUSION AND RECOMMENDATIONS

Land within the Project boundary is primarily rural agricultural land in private ownership and has been subjected to
historic modification of landform and hydrology. Most of the modification was conducted to facilitate agricultural
commodity production by altering the local hydrology with agricultural drain tile and realignment of the drainage
contours.

Tetra Tech identified 28 locations at which proposed Project facilities or activities (i.e., private access road
construction, temporary turning radii, installation of buried UE collection lines, etc.) were determined to have
potential impacts to areas that were classified as potentially jurisdictional wetlands or other aquatic resources. The
majority of these locations will not be impacted by the planned facilities. For the purposes of this delineation, all
aguatic resources were delineated and are assumed jurisdictional. However, official determination and verification
of the locations and boundaries of wetlands and other WOTUS, along with their jurisdictional status under Section
404 of the CWA following the Sackett Ruling, can only be done by the USACE.

All permanent impacts associated with the construction of this project are due to the construction of access roads.
Based on the results of this investigation, impacts associated with the construction of the proposed Project as currently
designed do not result in any exceedance of the 1/10 of an acre notification threshold for NWP #14.

Impacts associated with temporary turning improvements and temporary crane walk crossings for construction access
do not require notification to the USACE under NWP #33.

Under NWP #14 each permanent access road crossing location would be considered a single and complete project
for the purposes of notification thresholds under NWP #14. The footprint of the access road crossing and public
road improvements should be minimized to the maximum extent possible while still meeting site access and safety
requirements. All appropriate erosion control measures will be implemented prior to installation of the crossing.
The discharge must not exceed 1/10 of an acre (4,356 sq. ft.) or a PCN would be required. The loss of greater than
0.5 acres of non-tidal WOTUS would require an individual permit from the USACE Omaha District.

The impact assessment for proposed locations of UE Collection Crossing, assumes that the UE collection line would
be installed using HDD to avoid impacts. All impacts would be temporary in nature and the streambanks restore to
preexisting contour and revegetated.

For this project NWP #51 and #57 will not be used. Note 2 of the NWP # 51 permit text specifically addresses the
requirement that NWP #14 shall be used to obtain USACE authorization for impacts associated with discharges or
dredged or fill material for the construction of road crossings. See NWP #51 Note 2 below:

Note 2: If the only activities associated with the construction, expansion, or modification of a land-based renewable
energy generation facility that require Department of the Army authorization are discharges of dredged or fill
material into waters of the United States to construct, maintain, repair, and/or remove electric utility lines and/or
road crossings, then NWP 57 and/or NWP 14 shall be used if those activities meet the terms and conditions of
NWPs 57 and 14, including any applicable regional conditions and any case-specific conditions imposed by the
district engineer.

Installation of utility line crossings using HDD technology is an activity that is not regulated by the USACE so long
as all entry and exit pits are located outside of the jurisdictional limits of the wetland or other water of the U.S.
Following the assumption that all UE Collection line crossings will be installed using HDD technology, USACE
authorization by NWP #57 is not required.
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All the permanent impacts associated with the Project access road were currently designed and do not result in any
exceedance of the 1/10 of an acre notification threshold for NWP # 14. All temporary turning improvements and
temporary crane walks crossing for construction access do not require natification to the USACE under NWP #33.
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U.S. Army Corps of Engineers (USACE)

INTERIM DRAFT RAPID ORDINARY HIGH WATER MARK (OHWM) FIELD

IDENTIFICATION DATA SHEET
The proponent agency is Headquarters USACE CECW-CO-R.

Form Approved -
OMB No. 0710-0025
Expires: 01-31-2025

The public reporting burden for this collection of information, 0710-OHWM, is estimated to average 30 minutes per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or burden reduction suggestions to the Department of Defense, Washington Headquarters
Services, at whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil. Respondents should be aware that notwithstanding any other provision of

AGENCY DISCLOSURE NOTICE

law, no person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB control

number.

Project ID #: 130-103-2-1

| Site Name: Bowman Wind Project

| Date and Time: 8/30/2023

Location (lat/long): 46.104541°/-103.530626°

| Investigator(s): Tetra Tech

Step 1 Site overview from remote and online resources
Check boxes for online resources used to evaluate site:

I:‘ geologic maps
I:‘ land use maps
I:‘ aerial photos I:‘ topographic maps Other: NHD and NWI

I:‘ gage data I:‘ LiDAR
I:‘ climatic data satellite imagery

Creek

Describe land use and flow conditions from online resources.
Were there any recent extreme events (floods or drought)?

Unnamed seasonal tributary of Cold Turkey

Step 2 Site conditions during field assessment. First look for changes in channel shape, depositional and erosional features, and changes in
vegetation and sediment type, size, density, and distribution. Make note of natural or man-made disturbances that would affect flow and

channel form, such as bridges, riprap, landslides, rockfalls etc.

Cattle disturbance degrading bed and bank.

Step 3 Check the boxes next to the indicators used to identify the location of the OHWM.

OHWM is at a transition point, therefore some indicators that are used to determine location may be just below and above the OHWM. From
the drop-down menu next to each indicator, select the appropriate location of the indicator by selecting either just below "b', at "x', or

just above "a' the OHWM.

Go to page 2 to describe overall rationale for location of OHWM, write any additional observations, and to attach a photo log.

Geomorphic indicators

Break in slope:
on the bank: x
undercut bank: a
D valley bottom:

I:l shelf at top of bank:

I:l natural levee:

D man-made berms or levees:

other
berms:

I:I Channel bar:

I:l shelving (berms) on bar:

I:l unvegetated:

vegetation transition
(go to vegq. indicators)
sediment transition
(go to sed. indicators)
upper limit of deposition
I:I on bar:
Instream bedforms and other
bedload transport evidence:
deposition bedload indicators
(e.g., imbricated clasts,
gravel sheets, efc.)
bedforms (e.g., pools,
riffles, steps, etc.):

erosional bedload indicators
(e.g., obstacle marks, scour,
smoothing, etc.)

Secondary channels:

Sediment indicators

Vegetation Indicators

Change in vegetation type
and/or density: X

Check the appropriate boxes and select
the general vegetation change (e.g.,
graminoids to woody shrubs). Describe
the vegetation transition looking from
the middle of the channel, up the
banks, and into the floodplain.

I:I vegetation
absent to:

D moss to:

I:l forbs to:

I:l graminoids to:
woody

I:I shrubs to:
deciduous

I:I trees to:
coniferous

I:I trees to:

Vegetation matted down

and/or bent:

D Soil development:

D Changes in character of soil:

D Mudcracks:

Changes in particle-sized
distribution:

I:‘ transition from to
I:‘ upper limit of sand-sized particles

I:‘ silt deposits:

Exposed roots below
intact soil layer:

Ancillary indicators

Wracking/presence of
organic litter:

Presence of large wood:

Leaf litter disturbed or
washed away:

Water staining:

O

Weathered clasts or bedrock:

Other observed indicators? Describe:

ENG FORM 6250, DEC 2022

PREVIOUS EDITIONS ARE OBSOLETE.
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Project ID #: 130-103-2-1

Step 4 Is additional information needed to support this determination? I:, Yes I:‘ No If yes, describe and attach information to datasheet:

Step 5 Describe rationale for location of OHWM
The change in vegetation type and the break in slope indicate the OHWM location. The OHWM has been
degraded by cattle and there is extreme braiding throughout the area.

Additional observations or notes

Water Type (Circle One) Bedrock  %Composition
TNW RPW-Perennial (RPW-Intermittent) Ephemeral Boulder  %Composition
Jurisdictional: _Yes Cobble  %Composition
Top of Bank Width (ft): 30 Gravel  %Composition
Top of Bank Height (ft): 4 Sand __ %Composition
Ordinary High Water Mark Width (ft):_ 15 Silt ~ %Composition
Ordinary High Water Mark Height (ft): 2 Clay__ %Composition

Flow Direction:_E__

Intermittent Stream - The area was determined to be an intermittent stream. This area exhibits positive indicators for dominant hydrophytic vegetation, positive
indicators of hydric soils, and evidence of hydrology. The area also possesses characteristic to classify it as water of the U.S. due to the presence of an incised channel,
defined bed and bank, and surface water flowing continuously during certain times of the year in a typical year. Therefore, it is classified as an intermittent stream.

Attach a photo log of the site. Use the table below, or attach separately.

Photo log attached? Yes I:, No If no, explain why not:

List photographs and include descriptions in the table below.

Number photographs in the order that they are taken. Attach photographs and include annotations of features.

Photo o
Number | Photograph description
15 East
16 West

ENG FORM 6250, DEC 2022 Page 2 of 4
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Site 130-103-2-1: View East 8/30/2023

Site 130-103-2-1: View West 8/30/2023
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U.S. Army Corps of Engineers (USACE)

INTERIM DRAFT RAPID ORDINARY HIGH WATER MARK (OHWM) FIELD

IDENTIFICATION DATA SHEET
The proponent agency is Headquarters USACE CECW-CO-R.

Form Approved -
OMB No. 0710-0025
Expires: 01-31-2025

The public reporting burden for this collection of information, 0710-OHWM, is estimated to average 30 minutes per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or burden reduction suggestions to the Department of Defense, Washington Headquarters
Services, at whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil. Respondents should be aware that notwithstanding any other provision of

AGENCY DISCLOSURE NOTICE

law, no person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB control

number.

Project ID #: 130-103-2-2

| Site Name: Bowman Wind Project

Date and Time: 8/30/2023

Location (lat/long): 46.111997°/-103.521796°

| Investigator(s): Tetra Tech

Step 1 Site overview from remote and online resources
Check boxes for online resources used to evaluate site:

I:‘ geologic maps
I:‘ land use maps
I:‘ aerial photos I:‘ topographic maps Other: NHD and NWI

I:‘ gage data I:‘ LiDAR
I:‘ climatic data satellite imagery

Describe land use and flow conditions from online resources.
Were there any recent extreme events (floods or drought)?

Cold Turkey Creek

Step 2 Site conditions during field assessment. First look for changes in channel shape, depositional and erosional features, and changes in
vegetation and sediment type, size, density, and distribution. Make note of natural or man-made disturbances that would affect flow and

channel form, such as bridges, riprap, landslides, rockfalls etc.

Cattle disturbance destroyed the OHWM.

Step 3 Check the boxes next to the indicators used to identify the location of the OHWM.

OHWM is at a transition point, therefore some indicators that are used to determine location may be just below and above the OHWM. From
the drop-down menu next to each indicator, select the appropriate location of the indicator by selecting either just below "b', at "x', or

just above "a' the OHWM.

Go to page 2 to describe overall rationale for location of OHWM, write any additional observations, and to attach a photo log.

Geomorphic indicators

Break in slope:
on the bank: x
undercut bank: a
D valley bottom:

I:l shelf at top of bank:

I:l natural levee:

D man-made berms or levees:

other
berms:

I:I Channel bar:

I:l shelving (berms) on bar:

I:l unvegetated:

vegetation transition
(go to vegq. indicators)
sediment transition
(go to sed. indicators)
upper limit of deposition
I:I on bar:
Instream bedforms and other
bedload transport evidence:
deposition bedload indicators
(e.g., imbricated clasts,
gravel sheets, efc.)
bedforms (e.g., pools,
riffles, steps, etc.):

erosional bedload indicators
(e.g., obstacle marks, scour,
smoothing, etc.)

D Secondary channels:

Sediment indicators

Vegetation Indicators

Change in vegetation type
and/or density: X

Check the appropriate boxes and select
the general vegetation change (e.g.,
graminoids to woody shrubs). Describe
the vegetation transition looking from
the middle of the channel, up the
banks, and into the floodplain.

I:I vegetation
absent to:

D moss to:

I:l forbs to:

I:l graminoids to:
woody

I:I shrubs to:
deciduous

I:I trees to:
coniferous

I:I trees to:

Vegetation matted down

and/or bent:

D Soil development:

D Changes in character of soil:

Mudcracks: a

Changes in particle-sized
distribution:

I:‘ transition from to
I:‘ upper limit of sand-sized particles

I:‘ silt deposits:

Exposed roots below
intact soil layer:

Ancillary indicators

Wracking/presence of
organic litter:

Presence of large wood:

Leaf litter disturbed or
washed away:

Water staining:

O

Weathered clasts or bedrock:

Other observed indicators? Describe:

ENG FORM 6250, DEC 2022
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Step 4 Is additional information needed to support this determination? I:, Yes I:‘ No If yes, describe and attach information to datasheet:

Step 5 Describe rationale for location of OHWM
The OHWM is located at the break in the slope as it transitions from wetland to upland vegetation, multiple

braids and secondary channeling, undercut slopes and mudcracks evident.

Additional observations or notes

Water Type (Circle One) Bedrock  %Composition

TNW (RPW-Perennial) RPW-Intermittent Ephemeral Boulder  %Composition
Jurisdictional: _Yes Cobble  %Composition

Top of Bank Width (ft): 15 Gravel  %Composition

Top of Bank Height (ft): 5 Sand _x %Composition__ 10
Ordinary High Water Mark Width (ft): 8 Silt x_ %Composition_ 40
Ordinary High Water Mark Height (ft): 3 Clay x_ %Composition__ 50

Flow Direction:_E__

Perennial Stream - The area was determined to be a perennial stream. This area exhibits positive indicators for dominant hydrophytic vegetation, positive indicators of
hydric soils, and evidence of hydrology. The area also possesses characteristics to classify it as water of the U.S. due to the presence of an incised channel, defined bed
and bank, and surface water flowing continuously year-round in a typical year. Therefore, it is classified as perennial stream.

Attach a photo log of the site. Use the table below, or attach separately.

Photo log attached? Yes I:, No If no, explain why not:

List photographs and include descriptions in the table below.

Number photographs in the order that they are taken. Attach photographs and include annotations of features.

Photo o
Number | Photograph description
17 East
18 West

ENG FORM 6250, DEC 2022 Page 2 of 4
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Site 130-103-2-2: View West 8/30/2023
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INTERIM DRAFT RAPID ORDINARY HIGH WATER MARK (OHWM) FIELD

IDENTIFICATION DATA SHEET
The proponent agency is Headquarters USACE CECW-CO-R.

Form Approved -
OMB No. 0710-0025
Expires: 01-31-2025

The public reporting burden for this collection of information, 0710-OHWM, is estimated to average 30 minutes per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or burden reduction suggestions to the Department of Defense, Washington Headquarters
Services, at whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil. Respondents should be aware that notwithstanding any other provision of

AGENCY DISCLOSURE NOTICE

law, no person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB control

number.

Project ID #: 130-103-20-1

| Site Name: Bowman Wind Project

| Date and Time: 8/30/2023

Location (lat/long): 46.075356°/-103.581373°

| Investigator(s): Tetra Tech

Step 1 Site overview from remote and online resources
Check boxes for online resources used to evaluate site:

I:‘ geologic maps
I:‘ land use maps
I:‘ aerial photos I:‘ topographic maps Other: NHD and NWI

I:‘ gage data I:‘ LiDAR
I:‘ climatic data satellite imagery

Describe land use and flow conditions from online resources.
Were there any recent extreme events (floods or drought)?

Unnamed perennial tributary of Alkali Creek.

Step 2 Site conditions during field assessment. First look for changes in channel shape, depositional and erosional features, and changes in
vegetation and sediment type, size, density, and distribution. Make note of natural or man-made disturbances that would affect flow and

channel form, such as bridges, riprap, landslides, rockfalls etc.

Runs through a cattle pasture.

Step 3 Check the boxes next to the indicators used to identify the location of the OHWM.

OHWM is at a transition point, therefore some indicators that are used to determine location may be just below and above the OHWM. From
the drop-down menu next to each indicator, select the appropriate location of the indicator by selecting either just below "b', at "x', or

just above "a' the OHWM.

Go to page 2 to describe overall rationale for location of OHWM, write any additional observations, and to attach a photo log.

Geomorphic indicators

Break in slope:
on the bank: x
undercut bank: a
D valley bottom:

I:l shelf at top of bank:

I:l natural levee:

D man-made berms or levees:

other
berms:

I:I Channel bar:

I:l shelving (berms) on bar:

I:l unvegetated:

vegetation transition
(go to vegq. indicators)
sediment transition
(go to sed. indicators)
upper limit of deposition
I:I on bar:
Instream bedforms and other
bedload transport evidence:
deposition bedload indicators
(e.g., imbricated clasts,
gravel sheets, efc.)
bedforms (e.g., pools,
riffles, steps, etc.):

erosional bedload indicators
(e.g., obstacle marks, scour,
smoothing, etc.)

D Secondary channels:

Sediment indicators

Vegetation Indicators

Change in vegetation type

and/or density:

Check the appropriate boxes and select
the general vegetation change (e.g.,
graminoids to woody shrubs). Describe
the vegetation transition looking from
the middle of the channel, up the
banks, and into the floodplain.

I:I vegetation
absent to:

D moss to:

I:l forbs to:

I:l graminoids to:
woody

I:I shrubs to:
deciduous

I:I trees to:
coniferous

I:I trees to:

Vegetation matted down

and/or bent:

D Soil development:

D Changes in character of soil:

D Mudcracks:

Changes in particle-sized
distribution:

I:‘ transition from to
I:‘ upper limit of sand-sized particles

I:‘ silt deposits:

Exposed roots below
intact soil layer:

Ancillary indicators

Wracking/presence of
organic litter:

Presence of large wood:

Leaf litter disturbed or
washed away:

Water staining:

O

Weathered clasts or bedrock:

Other observed indicators? Describe:

ENG FORM 6250, DEC 2022
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Project ID #: 130-103-20-1

Step 4 Is additional information needed to support this determination? I:, Yes I:‘ No If yes, describe and attach information to datasheet:

Step 5 Describe rationale for location of OHWM
Wetland vegetation and hydrology with sideslope salt flats fall below the break in slope which indicated the
OHWM location. Undercut banks are present sporadically above the break in slope.

Additional observations or notes

Water Type (Circle One) Bedrock  %Composition

TNW (RPW-Perennial) RPW-Intermittent Ephemeral Boulder  %Composition
Jurisdictional: _Yes Cobble  %Composition

Top of Bank Width (ft): 120 Gravel  %Composition

Top of Bank Height (ft):_ 6 Sand _x_  %Composition_ 20
Ordinary High Water Mark Width (ft):_ 80 Silt x_ %Composition__ 50
Ordinary High Water Mark Height (ft): 3 Clay x_ %Composition_ 30

Flow Direction:___ SE

Perennial Stream - The area was determined to be a perennial stream. This area exhibits positive indicators for dominant hydrophytic vegetation, positive indicators of
hydric soils, and evidence of hydrology. The area also possesses characteristics to classify it as water of the U.S. due to the presence of an incised channel, defined bed
and bank, and surface water flowing continuously year-round in a typical year. Therefore, it is classified as perennial stream.

Attach a photo log of the site. Use the table below, or attach separately.

Photo log attached? Yes I:, No If no, explain why not:

List photographs and include descriptions in the table below.

Number photographs in the order that they are taken. Attach photographs and include annotations of features.

Photo o
Number | Photograph description
9 Northwest
10 Southeast

ENG FORM 6250, DEC 2022 Page 2 of 4
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Site 130-103-20-1: View Northwest 8/30/2023

Site 130-103-20-1: View Southeast 8/30/2023
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TOWNSHIP 130N
RANGE 104W
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U.S. Army Corps of Engineers OMB Control #: 0710-xxxx, Exp: Pending
WETLAND DETERMINATION DATA SHEET - Great Plains Region Requirement Control Symbol EXEMPT:
See ERDC/EL TR-07-24; the proponent agency is CECW-CO-R (Authority: AR 335-15, paragraph 5-2a)

Project/Site: Bowman Wind Project City/County: Bowman Sampling Date:  08/30/2023

Applicant/Owner: Apex Clean Energy State: ND Sampling Point:  130-104-1-1

Investigator(s): Tetra Tech Section, Township, Range: S1 T130N R104W

Landform (hillside, terrace, etc.): Valley Local relief (concave, convex, none): Concave Slope (%): 8

Subregion (LRR):  LRRF, MLRA54  Lat: 46.115889° Long: -103.623652° Datum: NAD 83

Soil Map Unit Name: Cabba-Badland complex, 6 to 70 percent slopes NWI classification: None

Are climatic / hydrologic conditions on the site typical for this time of year? Yes X No (If no, explain in Remarks.)

Are Vegetation , Soil , or Hydrology significantly disturbed? Are “Normal Circumstances” present?  Yes X No

Are Vegetation , Soil , or Hydrology naturally problematic?  (If needed, explain any answers in Remarks.)

SUMMARY OF FINDINGS - Attach site map showing sampling point locations, transects, important features, etc.

Hydrophytic Vegetation Present? Yes No X Is the Sampled Area

Hydric Soil Present? Yes No X within a Wetland? Yes No X
Wetland Hydrology Present? Yes No X

Remarks:

Based on the data collected, this location does not meet the definition of a wetland as defined by the USACE 1987 Wetland Delineation manual and
Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Great Plains Region (Version 2.0).

VEGETATION — Use scientific names of plants.

Absolute  Dominant Indicator
Tree Stratum (Plot size: 30 ft ) % Cover  Species? Status Dominance Test worksheet:
1 Number of Dominant Species That
2 Are OBL, FACW, or FAC: 0 (A)
3. Total Number of Dominant Species
4 Across All Strata: 2 (B)
=Total Cover Percent of Dominant Species That

Sapling/Shrub Stratum (Plot size: 15 ft ) Are OBL, FACW, or FAC: 0.0% (A/B)
1. Prunus virginiana 40 Yes FACU
2. Prevalence Index worksheet:
3 Total % Cover of: Multiply by:
4. OBL species 0 x1= 0
5 FACW species 0 X2= 0

40 =Total Cover FAC species 0 x3= 0
Herb Stratum (Plot size: 5ft ) FACU species 40 x4= 160
1. Bromus inermis 100 Yes UPL UPL species 100 x5= 500
2. Column Totals: 140 (A) 660 (B)
3. Prevalence Index =BJ/A = 471
4.
5. Hydrophytic Vegetation Indicators:
6. __1- Rapid Test for Hydrophytic Vegetation
7. 2 Dominance Test is >50%
8. ___3-Prevalence Index is <3.0"
9. ____4 - Morphological Adaptations” (Provide supporting
10. data in Remarks or on a separate sheet)

100 =Total Cover ____Problematic Hydrophytic Vegetation® (Explain)
Woody Vine Stratum (Plotsize:  ___ 30ft ) !Indicators of hydric soil and wetland hydrology must
1. be present, unless disturbed or problematic.
2. Hydrophytic
=Total Cover Vegetation

% Bare Ground in Herb Stratum Present? Yes No X
Remarks:

Vegetation dominated by non-hydrophytes. Photos: View East (Page 1), View West (Page 1).

ENG FORM 6116-5-SG, JUL 2018 Great Plains — Version 2.0
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Sampling Point: 130-104-1-1

Depth
(inches)

Redox Features
%

Matrix

Color (moist) % Color (moist) Type' Loc®

Profile Description: (Describe to the depth needed to document the indicator or confirm the absence of indicators.)

Texture

Remarks

Type: C=Concentration, D=Depletion, RM=Reduced Matrix, CS=Covered or Coated Sand Grains.

%L ocation: PL=Pore Lining, M=Matrix.

Hydric Soil Indicators: (Applicable to all LRRs, unless otherwise noted.)

_ Histosol (A1) _Sandy Gleyed Matrix (S4)
____Histic Epipedon (A2) ____Sandy Redox (S5)

_ Black Histic (A3) _ Stripped Matrix (S6)
____Hydrogen Sulfide (A4) ____Loamy Mucky Mineral (F1)
_Stratified Layers (A5) (LRR F) ___Loamy Gleyed Matrix (F2)
____lcmMuck (A9) (LRRF, G, H) ____Depleted Matrix (F3)
___Depleted Below Dark Surface (A11) ___Redox Dark Surface (F6)
____Thick Dark Surface (A12) ____Depleted Dark Surface (F7)
_Sandy Mucky Mineral (S1) Redox Depressions (F8)
____2.5cm Mucky Peat or Peat (S2) (LRR G, H)
__5cm Mucky Peat or Peat (S3) (LRR F)

High Plains Depressions (F16)
(MLRA 72 & 73 of LRR H)

Indicators for Problematic Hydric Soils®:
___lecmMuck (A9) (LRR I, J)
___ Coast Prairie Redox (A16) (LRR F, G, H)
_ Dark Surface (S7) (LRR G)
____High Plains Depressions (F16)
(LRR H outside of MLRA 72 & 73)
____Reduced Vertic (F18)
___Red Parent Material (F21)
____Very Shallow Dark Surface (F22)
_Other (Explain in Remarks)
®Indicators of hydrophytic vegetation and
wetland hydrology must be present,
unless disturbed or problematic.

Restrictive Layer (if observed):

Type:
Depth (inches):

Hydric Soil Present?

No X

Yes

Remarks:

Soil profile not investigated at this location. Location does not exhibit evident signs of a typical hydrophytic vegetative community nor did it possess
primary indicators of hydrology; therefore, hydric soil was assumed not to be present and a soil pit was not required.

HYDROLOGY

Wetland Hydrology Indicators:
Primary Indicators (minimum of one is required; check all that apply)

Secondary Indicators (minimum of two required)

____Surface Water (A1) ____SaltCrust (B11)

___High Water Table (A2) ____Aquatic Invertebrates (B13)

____Saturation (A3) ____Hydrogen Sulfide Odor (C1)

____Water Marks (B1) ___ Dry-Season Water Table (C2)
____Sediment Deposits (B2) ____Oxidized Rhizospheres on Living Roots (C3)
_Drift Deposits (B3) (where not tilled)

____Algal Mat or Crust (B4)
___lIron Deposits (B5)

____Presence of Reduced Iron (C4)
____Thin Muck Surface (C7)
____Inundation Visible on Aerial Imagery (B7) ____ Other (Explain in Remarks)
_Water—Stained Leaves (B9)

____Surface Soil Cracks (B6)

___Sparsely Vegetated Concave Surface (B8)

_X_Drainage Patterns (B10)

___ Oxidized Rhizospheres on Living Roots (C3)
(where tilled)

_ Crayfish Burrows (C8)

____Saturation Visible on Aerial Imagery (C9)

____Geomorphic Position (D2)

____FAC-Neutral Test (D5)

___ Frost-Heave Hummocks (D7) (LRR F)

Field Observations:

Surface Water Present? Yes No X Depth (inches):
Water Table Present? Yes No X Depth (inches):
Saturation Present? Yes No X Depth (inches):

(includes capillary fringe)

Wetland Hydrology Present?

Yes No X

Aerial photos

Describe Recorded Data (stream gauge, monitoring well, aerial photos, previous inspections), if available:

Remarks:
Identified as a non-wetland valley above an impoundment.

ENG FORM 6116-5-SG, JUL 2018
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Site 130-104-1-1: View East 8/30/2023

Site 130-104-1-1: View West 8/30/2023
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U.S. Army Corps of Engineers (USACE)

INTERIM DRAFT RAPID ORDINARY HIGH WATER MARK (OHWM) FIELD

IDENTIFICATION DATA SHEET
The proponent agency is Headquarters USACE CECW-CO-R.

Form Approved -
OMB No. 0710-0025
Expires: 01-31-2025

The public reporting burden for this collection of information, 0710-OHWM, is estimated to average 30 minutes per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
information. Send comments regarding the burden estimate or burden reduction suggestions to the Department of Defense, Washington Headquarters
Services, at whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil. Respondents should be aware that notwithstanding any other provision of

AGENCY DISCLOSURE NOTICE

law, no person shall be subject to any penalty for failing to comply with a collection of information if it does not display a currently valid OMB control

number.

Project ID #: 130-104-1-2

| Site Name: Bowman Wind Project

| Date and Time: 8/30/2023

Location (lat/long): 46.115633°/-103.619384°

| Investigator(s): Tetra Tech

Step 1 Site overview from remote and online resources
Check boxes for online resources used to evaluate site:

I:‘ geologic maps
I:‘ land use maps
I:‘ aerial photos I:‘ topographic maps Other: NHD and NWI

I:‘ gage data I:‘ LiDAR
I:‘ climatic data satellite imagery

Describe land use and flow conditions from online resources.
Were there any recent extreme events (floods or drought)?

Unnamed ephemeral tributary of Alkali Creek

Step 2 Site conditions during field assessment. First look for changes in channel shape, depositional and erosional features, and changes in
vegetation and sediment type, size, density, and distribution. Make note of natural or man-made disturbances that would affect flow and

channel form, such as bridges, riprap, landslides, rockfalls etc.

Cattle disturbance

Step 3 Check the boxes next to the indicators used to identify the location of the OHWM.

OHWM is at a transition point, therefore some indicators that are used to determine location may be just below and above the OHWM. From
the drop-down menu next to each indicator, select the appropriate location of the indicator by selecting either just below “b', at "x', or

just above "a' the OHWM.

Go to page 2 to describe overall rationale for location of OHWM, write any additional observations, and to attach a photo log.

Geomorphic indicators

Break in slope:
on the bank: x
I:I undercut bank:
I:] valley bottom:
I:l Other:
I:l Shelving:

I:I shelf at top of bank:

I:l natural levee:

I:] man-made berms or levees:

other
berms:

I:I Channel bar:

I:I shelving (berms) on bar:

I:I unvegetated:

vegetation transition
(go to veg. indicators)
sediment transition
(go to sed. indicators)
I:I upper limit of deposition
on bar:
Instream bedforms and other
bedload transport evidence:
deposition bedload indicators
(e.g., imbricated clasts,
gravel sheets, etc.)
bedforms (e.g., pools,
riffles, steps, etc.):

erosional bedload indicators
(e.g., obstacle marks, scour,
smoothing, etc.)

I:] Secondary channels:

Sediment indicators

Vegetation Indicators

Change in vegetation type

and/or density:

Check the appropriate boxes and select
the general vegetation change (e.g.,
graminoids to woody shrubs). Describe
the vegetation transition looking from
the middle of the channel, up the
banks, and into the floodplain.

I:] vegetation
absent to:

I:] moss to:

forbs to:

graminoids to:

woody

shrubs to:
deciduous

trees to:

coniferous

trees to:

Vegetation matted down
and/or bent:

HEnnn

I:] Soil development:
I:] Changes in character of soil:

I:] Mudcracks:

Changes in particle-sized
distribution:

I:‘ transition from to

I:‘ upper limit of sand-sized particles

I:‘ silt deposits:

Exposed roots below
intact soil layer:

Ancillary indicators

Wracking/presence of
organic litter:

Presence of large wood:

Leaf litter disturbed or
washed away:

Water staining:

Weathered clasts or bedrock:

O

Other observed indicators? Describe:

ENG FORM 6250, DEC 2022
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Project ID #: 130-104-1-2

Step 4 Is additional information needed to support this determination? I:I Yes I:‘ No If yes, describe and attach information to datasheet:

Step 5 Describe rationale for location of OHWM
Small ephemeral drainage, break in slope marks OHWM.

Additional observations or notes

Water Type (Circle One) Bedrock__ %Composition

TNW RPW-Perennial RPW-Intermittent (Ephemeral) Boulder__ %Composition
Jurisdictional: _No Cobble__ %Composition

Top of Bank Width (ft):_ 10 Gravel __ %Composition

Top of Bank Height (ft): 3 Sand _x  %Composition___ 10
Ordinary High Water Mark Width (ft)._ 2 Silt x_ %Composition___ 30
Ordinary High Water Mark Height (ft): 1 Clay_x_ %Composition__ 60

Flow Direction:___ SE

Ephemeral Stream - The area was determined to be an ephemeral stream. The area possesses certain characteristics such as an incised channel and/or a defined bed
and bank however, surface water only flows and/or pools in direct response to precipitation. Therefore, it is classified as an ephemeral stream and is not considered a
water of the U.S.

Attach a photo log of the site. Use the table below, or attach separately.

Photo log attached? Yes I:I No If no, explain why not:

List photographs and include descriptions in the table below.

Number photographs in the order that they are taken. Attach photographs and include annotations of features.

Photo o
Number Photograph description
21 Northwest
22 Southeast

ENG FORM 6250, DEC 2022 Page 2 of 4
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Site 130-104-1-2: View Northwest 8/30/2023

Site 130-104-1-2: View Southeast 8/30/2023
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Bowman Wind Project Aquatic Resources Delineation Report

APPENDIX B
NWPS #14, #33, #51, AND #57 AND GENERAL AND REGIONAL

CONDITIONS

@ TETRA TECH
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Nationwide Permit 14 - Linear Transportation Projects
Effective Date: February 25, 2022; Expiration Date: March 14, 2026
(NWP Final Notice, 86 FR 73522)

Nationwide Permit 14 - Linear Transportation Projects. Activities required for
crossings of waters of the United States associated with the construction, expansion,
modification, or improvement of linear transportation projects (e.g., roads, highways,
railways, trails, driveways, airport runways, and taxiways) in waters of the United States.
For linear transportation projects in non-tidal waters, the discharge of dredged or fill
material cannot cause the loss of greater than 1/2-acre of waters of the United States.
For linear transportation projects in tidal waters, the discharge of dredged or fill material
cannot cause the loss of greater than 1/3-acre of waters of the United States. Any
stream channel modification, including bank stabilization, is limited to the minimum
necessary to construct or protect the linear transportation project; such modifications
must be in the immediate vicinity of the project.

This NWP also authorizes temporary structures, fills, and work, including the use of
temporary mats, necessary to construct the linear transportation project. Appropriate
measures must be taken to maintain normal downstream flows and minimize flooding to
the maximum extent practicable, when temporary structures, work, and discharges of
dredged or fill material, including cofferdams, are necessary for construction activities,
access fills, or dewatering of construction sites. Temporary fills must consist of
materials, and be placed in a manner, that will not be eroded by expected high flows.
Temporary fills must be removed in their entirety and the affected areas returned to pre-
construction elevations. The areas affected by temporary fills must be revegetated, as
appropriate.

This NWP cannot be used to authorize non-linear features commonly associated with
transportation projects, such as vehicle maintenance or storage buildings, parking lots,
train stations, or aircraft hangars.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if: (1) the loss of waters of the United States
exceeds 1/10-acre; or (2) there is a discharge of dredged or fill material in a special
aquatic site, including wetlands. (See general condition 32.) (Authorities: Sections 10
and 404)

Note 1: For linear transportation projects crossing a single waterbody more than one
time at separate and distant locations, or multiple waterbodies at separate and distant
locations, each crossing is considered a single and complete project for purposes of

NWP authorization. Linear transportation projects must comply with 33 CFR 330.6(d).

Note 2: Some discharges of dredged or fill material for the construction of farm roads or
forest roads, or temporary roads for moving mining equipment, may qualify for an
exemption under Section 404(f) of the Clean Water Act (see 33 CFR 323.4).
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Note 3: For NWP 14 activities that require pre-construction notification, the PCN must
include any other NWP(s), regional general permit(s), or individual permit(s) used or
intended to be used to authorize any part of the proposed project or any related activity,
including other separate and distant crossings that require Department of the Army
authorization but do not require pre-construction notification (see paragraph (b)(4) of
general condition 32). The district engineer will evaluate the PCN in accordance with
Section D, “District Engineer’s Decision.” The district engineer may require mitigation to
ensure that the authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see general condition 23).

2021 Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees
should contact the appropriate Corps district office to determine if regional conditions
have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an
NWP. Every person who may wish to obtain permit authorization under one or more
NWPs, or who is currently relying on an existing or prior permit authorization under one
or more NWPs, has been and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note especially 33 CFR 330.5 relating
to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's expense
on authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his or her authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including
those species that normally migrate through the area, unless the activity's primary
purpose is to impound water. All permanent and temporary crossings of waterbodies
shall be suitably culverted, bridged, or otherwise designed and constructed to maintain
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low flows to sustain the movement of those aquatic species. If a bottomless culvert
cannot be used, then the crossing should be designed and constructed to minimize
adverse effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical
destruction (e.g., through excavation, fill, or downstream smothering by substantial
turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent
practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from
toxic pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water
supply intake, except where the activity is for the repair or improvement of public water
supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aquatic system due to accelerating the passage of water,
and/or restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the
aquatic environment (e.g., stream restoration or relocation activities).

10. Eills Within 100-Year Floodplains. The activity must comply with applicable
FEMA-approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.
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12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the ordinary
high water mark or high tide line, must be permanently stabilized at the earliest
practicable date. Permittees are encouraged to perform work within waters of the United
States during periods of low-flow or no-flow, or during low tides.

13. Removal of Temporary Structures and Fills. Temporary structures must be
removed, to the maximum extent practicable, after their use has been discontinued.
Temporary fills must be removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP
general conditions, as well as any activity-specific conditions added by the district
engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete
project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress
as a “study river” for possible inclusion in the system while the river is in an official study
status, unless the appropriate Federal agency with direct management responsibility for
such river, has determined in writing that the proposed activity will not adversely affect
the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
permittee must submit a pre-construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity
until notified by the district engineer that the Federal agency with direct management
responsibility for that river has determined in writing that the proposed NWP activity will
not adversely affect the Wild and Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency responsible for the designated Wild and Scenic River
or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service). Information on these rivers is also
available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights,
including, but not limited to, reserved water rights and treaty fishing and hunting rights.
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18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will directly or indirectly destroy or adversely
modify designated critical habitat or critical habitat proposed for such designation. No
activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the consequences of the
proposed activity on listed species or critical habitat has been completed. See 50 CFR
402.02 for the definition of “effects of the action” for the purposes of ESA section 7
consultation, as well as 50 CFR 402.17, which provides further explanation under ESA
section 7 regarding “activities that are reasonably certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is
required for the proposed activity, the Federal permittee must provide the district
engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional
ESA section 7 consultation may be necessary for the activity and the respective federal
agency would be responsible for fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed such designation) might be affected or is in the
vicinity of the activity, or if the activity is located in designated critical habitat or critical
habitat proposed for such designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of the ESA have been satisfied
and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation), the pre-construction
notification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that
utilize the designated critical habitat (or critical habitat proposed for such designation)
that might be affected by the proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have “no effect” to listed species and
designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. For
activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation) that might be affected or is in the vicinity of the activity, and has so notified
the Corps, the applicant shall not begin work until the Corps has provided notification
that the proposed activity will have “no effect” on listed species (or species proposed for
listing or designated critical habitat (or critical habitat proposed for such designation), or
until ESA section 7 consultation or conference has been completed. If the non-Federal
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applicant has not heard back from the Corps within 45 days, the applicant must still wait
for notification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS
the district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take”
provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where
"take" means to harass, harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect,
or to attempt to engage in any such conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such an act may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding or
sheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that
includes the proposed NWP activity, the non-federal applicant should provide a copy of
that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of this
general condition. The district engineer will coordinate with the agency that issued the
ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity and
the associated incidental take were considered in the internal ESA section 7
consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination
results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a
separate ESA section 7 consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is required.

(9) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world
wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esal respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by an NWP complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle Protection Act. The permittee is responsible for
contacting the appropriate local office of the U.S. Fish and Wildlife Service to determine
what measures, if any, are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take" permits are necessary and
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available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act
for a particular activity.

20. Historic Properties. (a) No activity is authorized under any NWP which may have
the potential to cause effects to properties listed, or eligible for listing, in the National
Register of Historic Places until the requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)(1)). If pre-construction notification is required for the proposed NWP activity,
the Federal permittee must provide the district engineer with the appropriate
documentation to demonstrate compliance with those requirements. The district
engineer will verify that the appropriate documentation has been submitted. If the
appropriate documentation is not submitted, then additional consultation under section
106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effects to any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for
listing on the National Register of Historic Places, including previously unidentified
properties. For such activities, the pre-construction notification must state which historic
properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for
the presence of historic properties. Assistance regarding information on the location of,
or potential for, the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will
comply with the current procedures for addressing the requirements of section 106 of
the National Historic Preservation Act. The district engineer shall make a reasonable
and good faith effort to carry out appropriate identification efforts commensurate with
potential impacts, which may include background research, consultation, oral history
interviews, sample field investigation, and/or field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall
determine whether the proposed NWP activity has the potential to cause effects on the
historic properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential to cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district
engineer determines that the activity has the potential to cause effects on historic
properties. The district engineer will conduct consultation with consulting parties
identified under 36 CFR 800.2(c) when he or she makes any of the following effect
determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect.
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(d) Where the non-Federal applicant has identified historic properties on which the
proposed NWP activity might have the potential to cause effects and has so notified the
Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed. For non-federal permittees,
the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required, the district engineer will notify
the non-Federal applicant that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant
who, with intent to avoid the requirements of section 106 of the NHPA, has intentionally
significantly adversely affected a historic property to which the permit would relate, or
having legal power to prevent it, allowed such significant adverse effect to occur, unless
the Corps, after consultation with the Advisory Council on Historic Preservation (ACHP),
determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the
assistance, the Corps is required to notify the ACHP and provide documentation
specifying the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties
of interest to those tribes, and other parties known to have a legitimate interest in the
impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that
discover any previously unknown historic, cultural or archeological remains and artifacts
while accomplishing the activity authorized by an NWP, they must immediately notify
the district engineer of what they have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery
effort or if the site is eligible for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public
comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters
or state natural heritage sites. The district engineer may also designate additional
critical resource waters after notice and opportunity for public comment.
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(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52,
57 and 58 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed
by permittees in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only
after she or he determines that the impacts to the critical resource waters will be no
more than minimal.

23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the
individual and cumulative adverse environmental effects are no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating
for resource losses) will be required to the extent necessary to ensure that the individual
and cumulative adverse environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless
the district engineer determines in writing that either some other form of mitigation
would be more environmentally appropriate or the adverse environmental effects of the
proposed activity are no more than minimal, and provides an activity-specific waiver of
this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that
compensatory mitigation is required to ensure that the activity results in only minimal
adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse environmental
effects of the proposed activity are no more than minimal, and provides an activity-
specific waiver of this requirement. This compensatory mitigation requirement may be
satisfied through the restoration or enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition. For losses of stream bed of
3/100-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure
that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream
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rehabilitation, enhancement, or preservation, since streams are difficult-to-replace
resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next
to open waters. In some cases, the restoration or maintenance/protection of riparian
areas may be the only compensatory mitigation required. If restoring riparian areas
involves planting vegetation, only native species should be planted. The width of the
required riparian area will address documented water quality or aquatic habitat loss
concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake
or coastal waters, then restoring or maintaining/protecting a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the
project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the
aguatic environment on a watershed basis. In cases where riparian areas are
determined to be the most appropriate form of minimization or compensatory mitigation,
the district engineer may waive or reduce the requirement to provide wetland
compensatory mitigation for wetland losses.

() Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity
results in no more than minimal adverse environmental effects. For the NWPs, the
preferred mechanism for providing compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate
number and type of mitigation bank or in-lieu credits are not available at the time the
PCN is submitted to the district engineer, the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual
and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33
CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory
mitigation option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee
is responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan
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may be used by the district engineer to make the decision on the NWP verification
request, but a final mitigation plan that addresses the applicable requirements of 33
CFR 332.4(c)(2) through (14) must be approved by the district engineer before the
permittee begins work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation (see 33
CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located on land in which another federal
agency holds an easement, the district engineer will coordinate with that federal agency
to determine if proposed compensatory mitigation project is compatible with the terms of
the easement.

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site and the
number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance standards,
monitoring requirements) may be addressed through conditions added to the NWP
authorization, instead of components of a compensatory mitigation plan (see 33 CFR
332.4(c)(1)(ii)).

(g9) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-
acre, it cannot be used to authorize any NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters. However, compensatory
mitigation can and should be used, as necessary, to ensure that an NWP activity
already meeting the established acreage limits also satisfies the no more than minimal
impact requirement for the NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal,
the permittee must consider appropriate and practicable options consistent with the
framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine
resources, permittee-responsible mitigation may be environmentally preferable if there
are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party
or parties responsible for the implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material
into waters of the United States that will convert a forested or scrub-shrub wetland to a

herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may
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be required to reduce the adverse environmental effects of the activity to the no more
than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures
are safely designed, the district engineer may require non-Federal applicants to
demonstrate that the structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similarly
gualified persons, and appropriate modifications made to ensure safety.

25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified compliance of an NWP with CWA section 401,
a CWA section 401 water quality certification for the proposed discharge must be
obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with all of the
conditions of a water quality certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water quality certification or
waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the certifying authority
has not previously certified compliance of an NWP with CWA section 401, the proposed
discharge is not authorized by an NWP until water quality certification is obtained or
waived. If the certifying authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification to the district engineer.
The discharge is not authorized by an NWP until the district engineer has notified the
permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality certification or a waiver.

(c) The district engineer or certifying authority may require additional water quality
management measures to ensure that the authorized activity does not result in more
than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state
coastal zone management consistency concurrence must be obtained, or a
presumption of concurrence must occur (see 33 CFR 330.4(d)). If the permittee cannot
comply with all of the conditions of a coastal zone management consistency
concurrence previously issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or presumption of concurrence in
order for the activity to be authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR
330.4(e)) and with any case specific conditions added by the Corps or by the state,
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Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality Certification, or by the
state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a
specified acreage limit, the acreage loss of waters of the United States cannot exceed
the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the United
States for the total project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to authorize the single and complete project has
specified acreage limits, the acreage loss of waters of the United States authorized by
those NWPs cannot exceed their respective specified acreage limits. For example, if a
commercial development is constructed under NWP 39, and the single and complete
project includes the filling of an upland ditch authorized by NWP 46, the maximum
acreage loss of waters of the United States for the commercial development under
NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States
due to the NWP 39 and 46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the appropriate
Corps district office to validate the transfer. A copy of the nationwide permit verification
must be attached to the letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide permit are still in existence
at the time the property is transferred, the terms and conditions of this nationwide
permit, including any special conditions, will continue to be binding on the new owner(s)
of the property. To validate the transfer of this nationwide permit and the associated
liabilities associated with compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)
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30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the
authorized activity and implementation of any required compensatory mitigation. The
success of any required permittee-responsible mitigation, including the achievement of
ecological performance standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document with the NWP
verification letter. The certification document will include:

(a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or
in-lieu fee program are used to satisfy the compensatory mitigation requirements, the
certification must include the documentation required by 33 CFR 332.3(1)(3) to confirm
that the permittee secured the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps
of Engineers (USACE) federally authorized Civil Works project (a “USACE project”), the
prospective permittee must submit a pre-construction notification. See paragraph
(b)(10) of general condition 32. An activity that requires section 408 permission and/or
review is not authorized by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district engineer by submitting a pre-
construction notification (PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days of the date of receipt and, if
the PCN is determined to be incomplete, notify the prospective permittee within that 30
day period to request the additional information necessary to make the PCN complete.
The request must specify the information needed to make the PCN complete. As a
general rule, district engineers will request additional information necessary to make the
PCN complete only once. However, if the prospective permittee does not provide all of
the requested information, then the district engineer will notify the prospective permittee
that the PCN is still incomplete and the PCN review process will not commence until all
of the requested information has been received by the district engineer. The prospective
permittee shall not begin the activity until either:

14



Exhibit D

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer;
or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete
PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to
general condition 18 that listed species or critical habitat might be affected or are in the
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permittee
cannot begin the activity until receiving written notification from the Corps that there is
“no effect” on listed species or “no potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the Endangered Species Act (see 33
CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the proposed activity requires a written waiver to
exceed specified limits of an NWP, the permittee may not begin the activity until the
district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of
receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure
set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect
adverse environmental effects the activity would cause, including the anticipated
amount of loss of wetlands, other special aquatic sites, and other waters expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a
description of any proposed mitigation measures intended to reduce the adverse
environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any
part of the proposed project or any related activity, including other separate and distant
crossings for linear projects that require Department of the Army authorization but do
not require pre-construction notification. The description of the proposed activity and
any proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determine that the adverse environmental effects of the activity will be no
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more than minimal and to determine the need for compensatory mitigation or other
mitigation measures.

(ii) For linear projects where one or more single and complete crossings require pre-
construction notification, the PCN must include the quantity of anticipated losses of
wetlands, other special aquatic sites, and other waters for each single and complete
crossing of those wetlands, other special aquatic sites, and other waters (including
those single and complete crossings authorized by an NWP but do not require PCNSs).
This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-
PCN NWP activities into NWP PCNs.

(iif) Sketches should be provided when necessary to show that the activity complies
with the terms of the NWP. (Sketches usually clarify the activity and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an
illustrative description of the proposed activity (e.g., a conceptual plan), but do not need
to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and perennial and intermittent streams, on the
project site. Wetland delineations must be prepared in accordance with the current
method required by the Corps. The permittee may ask the Corps to delineate the
special aquatic sites and other waters on the project site, but there may be a delay if the
Corps does the delineation, especially if the project site is large or contains many
wetlands, other special aquatic sites, and other waters. Furthermore, the 45-day period
will not start until the delineation has been submitted to or completed by the Corps, as
appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is required, the prospective permittee must submit
a statement describing how the mitigation requirement will be satisfied, or explaining
why the adverse environmental effects are no more than minimal and why
compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed for such designation) might be
affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat (or critical habitat proposed for such designation), the PCN must include the
name(s) of those endangered or threatened species (or species proposed for listing)
that might be affected by the proposed activity or utilize the designated critical habitat
(or critical habitat proposed for such designation) that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal permittees
must provide documentation demonstrating compliance with the Endangered Species
Act;
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(8) For non-federal permittees, if the NWP activity might have the potential to cause
effects to a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, the PCN must
state which historic property might have the potential to be affected by the proposed
activity or include a vicinity map indicating the location of the historic property. For NWP
activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible
inclusion in the system while the river is in an official study status, the PCN must identify
the Wild and Scenic River or the “study river” (see general condition 16); and

(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or
use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-
construction notification must include a statement confirming that the project proponent
has submitted a written request for section 408 permission from, or review by, the Corps
office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNSs. A letter containing
the required information may also be used. Applicants may provide electronic files of
PCNs and supporting materials if the district engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’'s compliance with the
terms and conditions of the NWPs and the need for mitigation to reduce the activity’s
adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the
United States; (ii)) NWP 13 activities in excess of 500 linear feet, fills greater than one
cubic yard per running foot, or involve discharges of dredged or fill material into special
aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend into
the waterbody more than 30 feet from the mean low water line in tidal waters or the
ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, overnight mail, or other expeditious manner) a
copy of the complete PCN to the appropriate Federal or state offices (FWS, state
natural resource or water quality agency, EPA, and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the
material is transmitted to notify the district engineer via telephone, facsimile

17



Exhibit D

transmission, or e-mail that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse environmental effects
will be more than minimal. If so contacted by an agency, the district engineer will wait an
additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within
the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net
adverse environmental effects of the proposed activity are no more than minimal. The
district engineer will provide no response to the resource agency, except as provided
below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concerns were
considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any
Essential Fish Habitat conservation recommendations, as required by section

305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(5) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

2021 District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to the public interest. If a
project proponent requests authorization by a specific NWP, the district engineer should
issue the NWP verification for that activity if it meets the terms and conditions of that
NWP, unless he or she determines, after considering mitigation, that the proposed
activity will result in more than minimal individual and cumulative adverse effects on the
aquatic environment and other aspects of the public interest and exercises discretionary
authority to require an individual permit for the proposed activity. For a linear project,
this determination will include an evaluation of the single and complete crossings of
waters of the United States that require PCNSs to determine whether they individually
satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused
by all of the crossings of waters of the United States authorized by an NWP. If an
applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the waiver upon a written determination that the
NWP activity will result in only minimal individual and cumulative adverse environmental
effects.
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2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or
she will also consider the cumulative adverse environmental effects caused by activities
authorized by an NWP and whether those cumulative adverse environmental effects are
no more than minimal. The district engineer will also consider site specific factors, such
as the environmental setting in the vicinity of the NWP activity, the type of resource that
will be affected by the NWP activity, the functions provided by the aquatic resources
that will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will be lost
as a result of the NWP activity (e.g., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is
available and practicable to use, that assessment method may be used by the district
engineer to assist in the minimal adverse environmental effects determination. The
district engineer may add case-specific special conditions to the NWP authorization to
address site-specific environmental concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream bed, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory mitigation
for NWP activities with smaller impacts, or for impacts to other types of waters. The
district engineer will consider any proposed compensatory mitigation or other mitigation
measures the applicant has included in the proposal in determining whether the net
adverse environmental effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or detailed. If the district
engineer determines that the activity complies with the terms and conditions of the NWP
and that the adverse environmental effects are no more than minimal, after considering
mitigation, the district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary. Conditions for
compensatory mitigation requirements must comply with the appropriate provisions at
33 CFR 332.3(k). The district engineer must approve the final mitigation plan before the
permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation. If the
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan within 45
calendar days of receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no more than minimal adverse
environmental effects. If the net adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the district engineer to be no
more than minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the NWP activity can proceed under the terms
and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.
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4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the NWP
and instruct the applicant on the procedures to seek authorization under an individual
permit; (b) that the activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse environmental effects so
that they are no more than minimal; or (c) that the activity is authorized under the NWP
with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse environmental effects,
the activity will be authorized within the 45-day PCN period (unless additional time is
required to comply with general conditions 18, 20, and/or 31), with activity-specific
conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation plan or a requirement that the applicant
submit a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no work in
waters of the United States may occur until the district engineer has approved a specific
mitigation plan or has determined that prior approval of a final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory
mitigation.

2021 Further Information

1. District engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project
(see general condition 31).

2021 Nationwide Permit Definitions
Best management practices (BMPs): Policies, practices, procedures, or structures

implemented to mitigate the adverse environmental effects on surface water quality
resulting from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of
aquatic resources for the purposes of offsetting unavoidable adverse impacts which
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remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded
as to essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological
reference may be based on the structure, functions, and dynamics of an aquatic habitat
type or a riparian area type that currently exists in the region where the proposed NWP
27 activity is located. Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area type to be restored,
enhanced, or established as a result of the proposed NWP 27 activity. An ecological
reference takes into account the range of variation of the aquatic habitat type or riparian
area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological characteristics
of an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an
upland site. Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the
absence of actual data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high
tides and other high tides that occur with periodic frequency but does not include storm
surges in which there is a departure from the normal or predicted reach of the tide due
to the piling up of water against a coast by strong winds such as those accompanying a
hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological
site), building, structure, or other object included in, or eligible for inclusion in, the
National Register of Historic Places maintained by the Secretary of the Interior. This
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term includes artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural importance
to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-
linear project in the Corps Regulatory Program. A project is considered to have
independent utility if it would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend upon other phases of the
project do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and
complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed that are permanently
adversely affected by filling or excavation because of the regulated activity. Permanent
adverse effects include permanent discharges of dredged or fill material that change an
aquatic area to dry land, increase the bottom elevation of a waterbody, or change the
use of a waterbody. The acreage of loss of waters of the United States is a threshold
measurement of the impact to jurisdictional waters or wetlands for determining whether
a project may qualify for an NWP; it is not a net threshold that is calculated after
considering compensatory mitigation that may be used to offset losses of aquatic
functions and services. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the Army
authorization, such as activities eligible for exemptions under section 404(f) of the Clean
Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located landward
of the high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the
extent that an ordinary high water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.
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Ordinary High Water Mark: The term ordinary high water mark means that line on the
shore established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the
Corps for confirmation that a particular activity is authorized by nationwide permit. The
request may be a permit application, letter, or similar document that includes
information about the proposed work and its anticipated environmental effects. Pre-
construction notification may be required by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-construction notification may be voluntarily
submitted in cases where pre-construction notification is not required and the project
proponent wants confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic
resources by an action in or near those aquatic resources. This term includes activities
commonly associated with the protection and maintenance of aquatic resources through
the implementation of appropriate legal and physical mechanisms. Preservation does
not result in a gain of aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic
resource. Rehabilitation results in a gain in aquatic resource function, but does not
result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of
a site with the goal of returning natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient
sections of streams. Such stream sections are recognizable by their hydraulic
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characteristics. The rapid movement of water over a course substrate in riffles results in
a rough flow, a turbulent surface, and high dissolved oxygen levels in the water. Pools
are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smooth surface, and a finer substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems,
through which surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition 23.)

Shellfish seeding: The placement of shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed consists of immature individual shellfish or
individual shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells, shell fragments, or other appropriate materials
placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point,
which often involves multiple crossings of one or more waterbodies at separate and
distant locations. The term “single and complete project” is defined as that portion of the
total linear project proposed or accomplished by one owner/developer or partnership or
other association of owners/developers that includes all crossings of a single water of
the United States (i.e., a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at separate and distant
locations, each crossing is considered a single and complete project for purposes of
NWP authorization. However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have independent
utility (see definition of “independent utility”). Single and complete non-linear projects
may not be “piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mitigating the adverse effects of changes in land use on
the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds and best
management practices, which retain water for a period of time to control runoff and/or
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improve the quality (i.e., by reducing the concentration of nutrients, sediments,
hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size from clay
to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A
channelized jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin,
weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef,
permanent mooring structure, power transmission line, permanently moored floating
vessel, piling, aid to navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of
the water surface can no longer be practically measured in a predictable rhythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward
of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual
subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions,
executive order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal
circumstances have rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water of the United States.” If
a wetland is adjacent to a waterbody determined to be a water of the United States, that
waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)).

ADDITIONAL INFORMATION

Information about the U.S. Army Corps of Engineers Regulatory Program, including
nationwide permits, may also be accessed at
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http://www.swt.usace.army.mil/Missions/Regulatory.aspx or
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits.aspx
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Nationwide Permit 33 - Temporary Construction, Access, and Dewatering
Effective Date: February 25, 2022; Expiration Date: March 14, 2026
(NWP Final Notice, 86 FR 73522)

Nationwide Permit 33 - Temporary Construction, Access, and Dewatering.
Temporary structures, work, and discharges of dredged or fill material, including
cofferdams, necessary for construction activities or access fills or dewatering of
construction sites, provided that the associated primary activity is authorized by the
Corps of Engineers or the U.S. Coast Guard. This NWP also authorizes temporary
structures, work, and discharges of dredged or fill material, including cofferdams,
necessary for construction activities not otherwise subject to the Corps or U.S. Coast
Guard permit requirements. Appropriate measures must be taken to maintain near
normal downstream flows and to minimize flooding. Fill must consist of materials, and
be placed in a manner, that will not be eroded by expected high flows. The use of
dredged material may be allowed if the district engineer determines that it will not cause
more than minimal adverse environmental effects. Following completion of construction,
temporary fill must be entirely removed to an area that has no waters of the United
States, dredged material must be returned to its original location, and the affected areas
must be restored to pre-construction elevations. The affected areas must also be
revegetated, as appropriate. This permit does not authorize the use of cofferdams to
dewater wetlands or other aquatic areas to change their use. Structures left in place
after construction is completed require a separate section 10 permit if located in
navigable waters of the United States. (See 33 CFR part 322.)

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if the activity is conducted in navigable waters
of the United States (i.e., section 10 waters) (see general condition 32). The pre-
construction notification must include a restoration plan showing how all temporary fills
and structures will be removed and the area restored to pre-project conditions.
(Authorities: Sections 10 and 404)

2021 Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees
should contact the appropriate Corps district office to determine if regional conditions
have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an
NWP. Every person who may wish to obtain permit authorization under one or more
NWPs, or who is currently relying on an existing or prior permit authorization under one
or more NWPs, has been and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note especially 33 CFR 330.5 relating
to the modification, suspension, or revocation of any NWP authorization.
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1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's expense
on authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his or her authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

2. Aguatic Life Movements. No activity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including
those species that normally migrate through the area, unless the activity's primary
purpose is to impound water. All permanent and temporary crossings of waterbodies
shall be suitably culverted, bridged, or otherwise designed and constructed to maintain
low flows to sustain the movement of those aquatic species. If a bottomless culvert
cannot be used, then the crossing should be designed and constructed to minimize
adverse effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical
destruction (e.g., through excavation, fill, or downstream smothering by substantial
turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent
practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from
toxic pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water
supply intake, except where the activity is for the repair or improvement of public water
supply intake structures or adjacent bank stabilization.
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8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aquatic system due to accelerating the passage of water,
and/or restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the
aguatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable
FEMA-approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the ordinary
high water mark or high tide line, must be permanently stabilized at the earliest
practicable date. Permittees are encouraged to perform work within waters of the United
States during periods of low-flow or no-flow, or during low tides.

13. Removal of Temporary Structures and Fills. Temporary structures must be
removed, to the maximum extent practicable, after their use has been discontinued.
Temporary fills must be removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP
general conditions, as well as any activity-specific conditions added by the district
engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete
project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress
as a “study river” for possible inclusion in the system while the river is in an official study
status, unless the appropriate Federal agency with direct management responsibility for
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such river, has determined in writing that the proposed activity will not adversely affect
the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
permittee must submit a pre-construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity
until notified by the district engineer that the Federal agency with direct management
responsibility for that river has determined in writing that the proposed NWP activity will
not adversely affect the Wild and Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency responsible for the designated Wild and Scenic River
or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service). Information on these rivers is also
available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights,
including, but not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will directly or indirectly destroy or adversely
modify designated critical habitat or critical habitat proposed for such designation. No
activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the consequences of the
proposed activity on listed species or critical habitat has been completed. See 50 CFR
402.02 for the definition of “effects of the action” for the purposes of ESA section 7
consultation, as well as 50 CFR 402.17, which provides further explanation under ESA
section 7 regarding “activities that are reasonably certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is
required for the proposed activity, the Federal permittee must provide the district
engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional
ESA section 7 consultation may be necessary for the activity and the respective federal
agency would be responsible for fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species (or species proposed for listing) or designated critical
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habitat (or critical habitat proposed such designation) might be affected or is in the
vicinity of the activity, or if the activity is located in designated critical habitat or critical
habitat proposed for such designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of the ESA have been satisfied
and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation), the pre-construction
notification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that
utilize the designated critical habitat (or critical habitat proposed for such designation)
that might be affected by the proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have “no effect” to listed species and
designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. For
activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation) that might be affected or is in the vicinity of the activity, and has so notified
the Corps, the applicant shall not begin work until the Corps has provided notification
that the proposed activity will have “no effect” on listed species (or species proposed for
listing or designated critical habitat (or critical habitat proposed for such designation), or
until ESA section 7 consultation or conference has been completed. If the non-Federal
applicant has not heard back from the Corps within 45 days, the applicant must still wait
for notification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS
the district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take”
provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where
"take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such an act may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding or
sheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that
includes the proposed NWP activity, the non-federal applicant should provide a copy of
that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of this
general condition. The district engineer will coordinate with the agency that issued the
ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity and
the associated incidental take were considered in the internal ESA section 7
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consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination
results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a
separate ESA section 7 consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is required.

(9) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world
wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esal respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by an NWP complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle Protection Act. The permittee is responsible for
contacting the appropriate local office of the U.S. Fish and Wildlife Service to determine
what measures, if any, are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take" permits are necessary and
available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act
for a particular activity.

20. Historic Properties. (a) No activity is authorized under any NWP which may have
the potential to cause effects to properties listed, or eligible for listing, in the National
Register of Historic Places until the requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)(1)). If pre-construction notification is required for the proposed NWP activity,
the Federal permittee must provide the district engineer with the appropriate
documentation to demonstrate compliance with those requirements. The district
engineer will verify that the appropriate documentation has been submitted. If the
appropriate documentation is not submitted, then additional consultation under section
106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effects to any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for
listing on the National Register of Historic Places, including previously unidentified
properties. For such activities, the pre-construction notification must state which historic
properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for
the presence of historic properties. Assistance regarding information on the location of,
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or potential for, the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will
comply with the current procedures for addressing the requirements of section 106 of
the National Historic Preservation Act. The district engineer shall make a reasonable
and good faith effort to carry out appropriate identification efforts commensurate with
potential impacts, which may include background research, consultation, oral history
interviews, sample field investigation, and/or field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall
determine whether the proposed NWP activity has the potential to cause effects on the
historic properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential to cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district
engineer determines that the activity has the potential to cause effects on historic
properties. The district engineer will conduct consultation with consulting parties
identified under 36 CFR 800.2(c) when he or she makes any of the following effect
determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which the
proposed NWP activity might have the potential to cause effects and has so notified the
Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed. For non-federal permittees,
the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required, the district engineer will notify
the non-Federal applicant that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant
who, with intent to avoid the requirements of section 106 of the NHPA, has intentionally
significantly adversely affected a historic property to which the permit would relate, or
having legal power to prevent it, allowed such significant adverse effect to occur, unless
the Corps, after consultation with the Advisory Council on Historic Preservation (ACHP),
determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the
assistance, the Corps is required to notify the ACHP and provide documentation
specifying the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties
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of interest to those tribes, and other parties known to have a legitimate interest in the
impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that
discover any previously unknown historic, cultural or archeological remains and artifacts
while accomplishing the activity authorized by an NWP, they must immediately notify
the district engineer of what they have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery
effort or if the site is eligible for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public
comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters
or state natural heritage sites. The district engineer may also designate additional
critical resource waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52,
57 and 58 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed
by permittees in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only
after she or he determines that the impacts to the critical resource waters will be no
more than minimal.

23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the
individual and cumulative adverse environmental effects are no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating
for resource losses) will be required to the extent necessary to ensure that the individual
and cumulative adverse environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless
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the district engineer determines in writing that either some other form of mitigation
would be more environmentally appropriate or the adverse environmental effects of the
proposed activity are no more than minimal, and provides an activity-specific waiver of
this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that
compensatory mitigation is required to ensure that the activity results in only minimal
adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse environmental
effects of the proposed activity are no more than minimal, and provides an activity-
specific waiver of this requirement. This compensatory mitigation requirement may be
satisfied through the restoration or enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition. For losses of stream bed of
3/100-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure
that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult-to-replace
resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next
to open waters. In some cases, the restoration or maintenance/protection of riparian
areas may be the only compensatory mitigation required. If restoring riparian areas
involves planting vegetation, only native species should be planted. The width of the
required riparian area will address documented water quality or aquatic habitat loss
concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake
or coastal waters, then restoring or maintaining/protecting a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the
project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the
aguatic environment on a watershed basis. In cases where riparian areas are
determined to be the most appropriate form of minimization or compensatory mitigation,
the district engineer may waive or reduce the requirement to provide wetland
compensatory mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.
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(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity
results in no more than minimal adverse environmental effects. For the NWPs, the
preferred mechanism for providing compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate
number and type of mitigation bank or in-lieu credits are not available at the time the
PCN is submitted to the district engineer, the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual
and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33
CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory
mitigation option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee
is responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan
may be used by the district engineer to make the decision on the NWP verification
request, but a final mitigation plan that addresses the applicable requirements of 33
CFR 332.4(c)(2) through (14) must be approved by the district engineer before the
permittee begins work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation (see 33
CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located on land in which another federal
agency holds an easement, the district engineer will coordinate with that federal agency
to determine if proposed compensatory mitigation project is compatible with the terms of
the easement.

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site and the
number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance standards,
monitoring requirements) may be addressed through conditions added to the NWP
authorization, instead of components of a compensatory mitigation plan (see 33 CFR
332.4(c)(1)(ii)).

(g9) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-
acre, it cannot be used to authorize any NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States, even if compensatory mitigation is
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provided that replaces or restores some of the lost waters. However, compensatory
mitigation can and should be used, as necessary, to ensure that an NWP activity
already meeting the established acreage limits also satisfies the no more than minimal
impact requirement for the NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal,
the permittee must consider appropriate and practicable options consistent with the
framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine
resources, permittee-responsible mitigation may be environmentally preferable if there
are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party
or parties responsible for the implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material
into waters of the United States that will convert a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may
be required to reduce the adverse environmental effects of the activity to the no more
than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures
are safely designed, the district engineer may require non-Federal applicants to
demonstrate that the structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similarly
gualified persons, and appropriate modifications made to ensure safety.

25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified compliance of an NWP with CWA section 401,
a CWA section 401 water quality certification for the proposed discharge must be
obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with all of the
conditions of a water quality certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water quality certification or
waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the certifying authority
has not previously certified compliance of an NWP with CWA section 401, the proposed
discharge is not authorized by an NWP until water quality certification is obtained or
waived. If the certifying authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification to the district engineer.
The discharge is not authorized by an NWP until the district engineer has notified the
permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality certification or a waiver.

11
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(c) The district engineer or certifying authority may require additional water quality
management measures to ensure that the authorized activity does not result in more
than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state
coastal zone management consistency concurrence must be obtained, or a
presumption of concurrence must occur (see 33 CFR 330.4(d)). If the permittee cannot
comply with all of the conditions of a coastal zone management consistency
concurrence previously issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or presumption of concurrence in
order for the activity to be authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR
330.4(e)) and with any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality Certification, or by the
state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a
specified acreage limit, the acreage loss of waters of the United States cannot exceed
the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the United
States for the total project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to authorize the single and complete project has
specified acreage limits, the acreage loss of waters of the United States authorized by
those NWPs cannot exceed their respective specified acreage limits. For example, if a
commercial development is constructed under NWP 39, and the single and complete
project includes the filling of an upland ditch authorized by NWP 46, the maximum
acreage loss of waters of the United States for the commercial development under
NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States
due to the NWP 39 and 46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the appropriate
Corps district office to validate the transfer. A copy of the nationwide permit verification
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must be attached to the letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide permit are still in existence
at the time the property is transferred, the terms and conditions of this nationwide
permit, including any special conditions, will continue to be binding on the new owner(s)
of the property. To validate the transfer of this nationwide permit and the associated
liabilities associated with compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the
authorized activity and implementation of any required compensatory mitigation. The
success of any required permittee-responsible mitigation, including the achievement of
ecological performance standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document with the NWP
verification letter. The certification document will include:

(a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or
in-lieu fee program are used to satisfy the compensatory mitigation requirements, the
certification must include the documentation required by 33 CFR 332.3(1)(3) to confirm
that the permittee secured the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps
of Engineers (USACE) federally authorized Civil Works project (a “USACE project”), the
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prospective permittee must submit a pre-construction notification. See paragraph
(b)(10) of general condition 32. An activity that requires section 408 permission and/or
review is not authorized by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district engineer by submitting a pre-
construction notification (PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days of the date of receipt and, if
the PCN is determined to be incomplete, notify the prospective permittee within that 30
day period to request the additional information necessary to make the PCN complete.
The request must specify the information needed to make the PCN complete. As a
general rule, district engineers will request additional information necessary to make the
PCN complete only once. However, if the prospective permittee does not provide all of
the requested information, then the district engineer will notify the prospective permittee
that the PCN is still incomplete and the PCN review process will not commence until all
of the requested information has been received by the district engineer. The prospective
permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer;
or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete
PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to
general condition 18 that listed species or critical habitat might be affected or are in the
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permittee
cannot begin the activity until receiving written notification from the Corps that there is
“no effect” on listed species or “no potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the Endangered Species Act (see 33
CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the proposed activity requires a written waiver to
exceed specified limits of an NWP, the permittee may not begin the activity until the
district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of
receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure
set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

14



Exhibit D

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect
adverse environmental effects the activity would cause, including the anticipated
amount of loss of wetlands, other special aquatic sites, and other waters expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a
description of any proposed mitigation measures intended to reduce the adverse
environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any
part of the proposed project or any related activity, including other separate and distant
crossings for linear projects that require Department of the Army authorization but do
not require pre-construction notification. The description of the proposed activity and
any proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other
mitigation measures.

(i) For linear projects where one or more single and complete crossings require pre-
construction notification, the PCN must include the quantity of anticipated losses of
wetlands, other special aquatic sites, and other waters for each single and complete
crossing of those wetlands, other special aquatic sites, and other waters (including
those single and complete crossings authorized by an NWP but do not require PCNSs).
This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-
PCN NWP activities into NWP PCNs.

(iif) Sketches should be provided when necessary to show that the activity complies
with the terms of the NWP. (Sketches usually clarify the activity and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an
illustrative description of the proposed activity (e.g., a conceptual plan), but do not need
to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and perennial and intermittent streams, on the
project site. Wetland delineations must be prepared in accordance with the current
method required by the Corps. The permittee may ask the Corps to delineate the
special aquatic sites and other waters on the project site, but there may be a delay if the
Corps does the delineation, especially if the project site is large or contains many
wetlands, other special aquatic sites, and other waters. Furthermore, the 45-day period
will not start until the delineation has been submitted to or completed by the Corps, as
appropriate;
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(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is required, the prospective permittee must submit
a statement describing how the mitigation requirement will be satisfied, or explaining
why the adverse environmental effects are no more than minimal and why
compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed for such designation) might be
affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat (or critical habitat proposed for such designation), the PCN must include the
name(s) of those endangered or threatened species (or species proposed for listing)
that might be affected by the proposed activity or utilize the designated critical habitat
(or critical habitat proposed for such designation) that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal permittees
must provide documentation demonstrating compliance with the Endangered Species
Act;

(8) For non-federal permittees, if the NWP activity might have the potential to cause
effects to a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, the PCN must
state which historic property might have the potential to be affected by the proposed
activity or include a vicinity map indicating the location of the historic property. For NWP
activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible
inclusion in the system while the river is in an official study status, the PCN must identify
the Wild and Scenic River or the “study river” (see general condition 16); and

(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or
use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-
construction notification must include a statement confirming that the project proponent
has submitted a written request for section 408 permission from, or review by, the Corps
office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNs. A letter containing
the required information may also be used. Applicants may provide electronic files of
PCNs and supporting materials if the district engineer has established tools and
procedures for electronic submittals.
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(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’'s compliance with the
terms and conditions of the NWPs and the need for mitigation to reduce the activity’s
adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the
United States; (i) NWP 13 activities in excess of 500 linear feet, fills greater than one
cubic yard per running foot, or involve discharges of dredged or fill material into special
aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend into
the waterbody more than 30 feet from the mean low water line in tidal waters or the
ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, overnight mail, or other expeditious manner) a
copy of the complete PCN to the appropriate Federal or state offices (FWS, state
natural resource or water quality agency, EPA, and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the
material is transmitted to notify the district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse environmental effects
will be more than minimal. If so contacted by an agency, the district engineer will wait an
additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within
the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net
adverse environmental effects of the proposed activity are no more than minimal. The
district engineer will provide no response to the resource agency, except as provided
below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concerns were
considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any
Essential Fish Habitat conservation recommendations, as required by section

305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(5) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

2021 District Engineer’s Decision
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1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to the public interest. If a
project proponent requests authorization by a specific NWP, the district engineer should
issue the NWP verification for that activity if it meets the terms and conditions of that
NWP, unless he or she determines, after considering mitigation, that the proposed
activity will result in more than minimal individual and cumulative adverse effects on the
aquatic environment and other aspects of the public interest and exercises discretionary
authority to require an individual permit for the proposed activity. For a linear project,
this determination will include an evaluation of the single and complete crossings of
waters of the United States that require PCNSs to determine whether they individually
satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused
by all of the crossings of waters of the United States authorized by an NWP. If an
applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the waiver upon a written determination that the
NWP activity will result in only minimal individual and cumulative adverse environmental
effects.

2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or
she will also consider the cumulative adverse environmental effects caused by activities
authorized by an NWP and whether those cumulative adverse environmental effects are
no more than minimal. The district engineer will also consider site specific factors, such
as the environmental setting in the vicinity of the NWP activity, the type of resource that
will be affected by the NWP activity, the functions provided by the aquatic resources
that will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will be lost
as a result of the NWP activity (e.g., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is
available and practicable to use, that assessment method may be used by the district
engineer to assist in the minimal adverse environmental effects determination. The
district engineer may add case-specific special conditions to the NWP authorization to
address site-specific environmental concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream bed, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory mitigation
for NWP activities with smaller impacts, or for impacts to other types of waters. The
district engineer will consider any proposed compensatory mitigation or other mitigation
measures the applicant has included in the proposal in determining whether the net
adverse environmental effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or detailed. If the district
engineer determines that the activity complies with the terms and conditions of the NWP
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and that the adverse environmental effects are no more than minimal, after considering
mitigation, the district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary. Conditions for
compensatory mitigation requirements must comply with the appropriate provisions at
33 CFR 332.3(k). The district engineer must approve the final mitigation plan before the
permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation. If the
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan within 45
calendar days of receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no more than minimal adverse
environmental effects. If the net adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the district engineer to be no
more than minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the NWP activity can proceed under the terms
and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the NWP
and instruct the applicant on the procedures to seek authorization under an individual
permit; (b) that the activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse environmental effects so
that they are no more than minimal; or (c) that the activity is authorized under the NWP
with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse environmental effects,
the activity will be authorized within the 45-day PCN period (unless additional time is
required to comply with general conditions 18, 20, and/or 31), with activity-specific
conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation plan or a requirement that the applicant
submit a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no work in
waters of the United States may occur until the district engineer has approved a specific
mitigation plan or has determined that prior approval of a final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory
mitigation.

2021 Further Information

1. District engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.
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2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project
(see general condition 31).

2021 Nationwide Permit Definitions
Best management practices (BMPs): Policies, practices, procedures, or structures

implemented to mitigate the adverse environmental effects on surface water quality
resulting from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of
aquatic resources for the purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded
as to essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological
reference may be based on the structure, functions, and dynamics of an aquatic habitat
type or a riparian area type that currently exists in the region where the proposed NWP
27 activity is located. Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area type to be restored,
enhanced, or established as a result of the proposed NWP 27 activity. An ecological
reference takes into account the range of variation of the aquatic habitat type or riparian
area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological characteristics
of an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.
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Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an
upland site. Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the
absence of actual data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high
tides and other high tides that occur with periodic frequency but does not include storm
surges in which there is a departure from the normal or predicted reach of the tide due
to the piling up of water against a coast by strong winds such as those accompanying a
hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological
site), building, structure, or other object included in, or eligible for inclusion in, the
National Register of Historic Places maintained by the Secretary of the Interior. This
term includes artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural importance
to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-
linear project in the Corps Regulatory Program. A project is considered to have
independent utility if it would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend upon other phases of the
project do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and
complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed that are permanently
adversely affected by filling or excavation because of the regulated activity. Permanent
adverse effects include permanent discharges of dredged or fill material that change an
aquatic area to dry land, increase the bottom elevation of a waterbody, or change the
use of a waterbody. The acreage of loss of waters of the United States is a threshold
measurement of the impact to jurisdictional waters or wetlands for determining whether
a project may qualify for an NWP; it is not a net threshold that is calculated after
considering compensatory mitigation that may be used to offset losses of aquatic
functions and services. Waters of the United States temporarily filled, flooded,
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excavated, or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the Army
authorization, such as activities eligible for exemptions under section 404(f) of the Clean
Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located landward
of the high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the
extent that an ordinary high water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water mark means that line on the
shore established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the
Corps for confirmation that a particular activity is authorized by nationwide permit. The
request may be a permit application, letter, or similar document that includes
information about the proposed work and its anticipated environmental effects. Pre-
construction notification may be required by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-construction notification may be voluntarily
submitted in cases where pre-construction notification is not required and the project
proponent wants confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic
resources by an action in or near those aquatic resources. This term includes activities
commonly associated with the protection and maintenance of aquatic resources through
the implementation of appropriate legal and physical mechanisms. Preservation does
not result in a gain of aquatic resource area or functions.
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Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic
resource. Rehabilitation results in a gain in aquatic resource function, but does not
result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of
a site with the goal of returning natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient
sections of streams. Such stream sections are recognizable by their hydraulic
characteristics. The rapid movement of water over a course substrate in riffles results in
a rough flow, a turbulent surface, and high dissolved oxygen levels in the water. Pools
are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smooth surface, and a finer substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems,
through which surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition 23.)

Shellfish seeding: The placement of shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed consists of immature individual shellfish or
individual shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells, shell fragments, or other appropriate materials
placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point,
which often involves multiple crossings of one or more waterbodies at separate and
distant locations. The term “single and complete project” is defined as that portion of the
total linear project proposed or accomplished by one owner/developer or partnership or
other association of owners/developers that includes all crossings of a single water of
the United States (i.e., a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at separate and distant
locations, each crossing is considered a single and complete project for purposes of
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NWP authorization. However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have independent
utility (see definition of “independent utility”). Single and complete non-linear projects
may not be “piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mitigating the adverse effects of changes in land use on
the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds and best
management practices, which retain water for a period of time to control runoff and/or
improve the quality (i.e., by reducing the concentration of nutrients, sediments,
hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size from clay
to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A
channelized jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin,
weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef,
permanent mooring structure, power transmission line, permanently moored floating
vessel, piling, aid to navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of
the water surface can no longer be practically measured in a predictable rhythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward
of the high tide line.
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Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual
subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions,
executive order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal
circumstances have rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water of the United States.” If
a wetland is adjacent to a waterbody determined to be a water of the United States, that
waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)).

ADDITIONAL INFORMATION

Information about the U.S. Army Corps of Engineers Regulatory Program, including
nationwide permits, may also be accessed at
http://www.swt.usace.army.mil/Missions/Regulatory.aspx or
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits.aspx
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Nationwide Permit 51 - Land-Based Renewable Energy Generation Facilities
Effective Date: March 15, 2021; Expiration Date: March 14, 2026
(NWP Final Notice, 86 FR 2744)

Nationwide Permit 51 - Land-Based Renewable Energy Generation Facilities.
Discharges of dredged or fill material into non-tidal waters of the United States for the
construction, expansion, or modification of land-based renewable energy production
facilities, including attendant features. Such facilities include infrastructure to collect
solar (concentrating solar power and photovoltaic), wind, biomass, or geothermal
energy. Attendant features may include, but are not limited to roads, parking lots, and
stormwater management facilities within the land-based renewable energy generation
facility.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal waters of
the United States. This NWP does not authorize discharges of dredged or fill material
into non-tidal wetlands adjacent to tidal waters.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if the discharge results in the loss of greater
than 1/10-acre of waters of the United States. (See general condition 32.) (Authorities:
Sections 10 and 404)

Note 1: Electric utility lines constructed to transfer the energy from the land-based
renewable energy generation facility to a distribution system, regional grid, or other
facility are generally considered to be linear projects and each separate and distant
crossing of a waterbody is eligible for treatment as a separate single and complete
linear project. Those electric utility lines may be authorized by NWP 57 or another
Department of the Army authorization.

Note 2: If the only activities associated with the construction, expansion, or modification
of a land-based renewable energy generation facility that require Department of the
Army authorization are discharges of dredged or fill material into waters of the United
States to construct, maintain, repair, and/or remove electric utility lines and/or road
crossings, then NWP 57 and/or NWP 14 shall be used if those activities meet the terms
and conditions of NWPs 57 and 14, including any applicable regional conditions and
any case-specific conditions imposed by the district engineer.

Note 3: For any activity that involves the construction of a wind energy generating
structure, solar tower, or overhead transmission line, a copy of the PCN and NWP
verification will be provided by the Corps to the Department of Defense Siting
Clearinghouse, which will evaluate potential effects on military activities.

2021 Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
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conditions imposed by the division engineer or district engineer. Prospective permittees
should contact the appropriate Corps district office to determine if regional conditions
have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an
NWP. Every person who may wish to obtain permit authorization under one or more
NWPs, or who is currently relying on an existing or prior permit authorization under one
or more NWPs, has been and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note especially 33 CFR 330.5 relating
to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effecton
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's expense
on authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his or her authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including
those species that normally migrate through the area, unless the activity's primary
purpose is to impound water. All permanent and temporary crossings of waterbodies
shall be suitably culverted, bridged, or otherwise designed and constructed to maintain
low flows to sustain the movement of those aquatic species. If a bottomless culvert
cannot be used, then the crossing should be designed and constructed to minimize
adverse effectsto aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical
destruction (e.g., through excavation, fill, or downstream smothering by substantial
turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent
practicable.
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5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from
toxic pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water
supply intake, except where the activity is for the repair or improvement of public water
supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effectsto the aquatic system due to accelerating the passage of water,
and/or restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the
aquatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable
FEMA-approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the ordinary
high water mark or high tide line, must be permanently stabilized at the earliest
practicable date. Permittees are encouraged to perform work within waters of the United
States during periods of low-flow or no-flow, or during low tides.

13. Removal of Temporary Structures and Fills. Temporary structures must be
removed, to the maximum extent practicable, after their use has been discontinued.
Temporary fills must be removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated, as appropriate.
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14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP
general conditions, as well as any activity-specific conditions added by the district
engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete
project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress
as a “study river” for possible inclusion in the system while the river is in an official study
status, unless the appropriate Federal agency with direct management responsibility for
such river, has determined in writing that the proposed activity will not adversely affect
the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
permittee must submit a pre-construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity
until notified by the district engineer that the Federal agency with direct management
responsibility for that river has determined in writing that the proposed NWP activity will
not adversely affectthe Wild and Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate

Federal land management agency responsible for the designated Wild and Scenic River
or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service). Information on these rivers is also
available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights,
including, but not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will directly or indirectly destroy or adversely
modify designated critical habitat or critical habitat proposed for such designation. No
activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the consequences of the
proposed activity on listed species or critical habitat has been completed. See 50 CFR
402.02 for the definition of “effects of the action” for the purposes of ESA section 7
consultation, as well as 50 CFR 402.17, which provides further explanation under ESA
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section 7 regarding “activities that are reasonably certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is
required for the proposed activity, the Federal permittee must provide the district
engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional
ESA section 7 consultation may be necessary for the activity and the respective federal
agency would be responsible for fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed such designation) might be affected or is in the
vicinity of the activity, or if the activity is located in designated critical habitat or critical
habitat proposed for such designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of the ESA have been satisfied
and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation), the pre-construction
notification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that
utilize the designated critical habitat (or critical habitat proposed for such designation)
that might be affected by the proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have “no effect” to listed species and
designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. For
activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation) that might be affected or is in the vicinity of the activity, and has so notified
the Corps, the applicant shall not begin work until the Corps has provided notification
that the proposed activity will have “no effect” on listed species (or species proposed for
listing or designated critical habitat (or critical habitat proposed for such designation), or
until ESA section 7 consultation or conference has been completed. If the non-Federal
applicant has not heard back from the Corps within 45 days, the applicant must still wait
for notification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS
the district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take”
provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where
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"take" means to harass, harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect,
or to attempt to engage in any such conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such an act may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding or
sheltering.

(F) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that
includes the proposed NWP activity, the non-federal applicant should provide a copy of
that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of this
general condition. The district engineer will coordinate with the agency that issued the
ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity and
the associated incidental take were considered in the internal ESA section 7
consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination
results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a
separate ESA section 7 consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is required.

(9) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world
wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esa/ respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by an NWP complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle Protection Act. The permittee is responsible for
contacting the appropriate local office of the U.S. Fish and Wildlife Service to determine
what measures, if any, are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take" permits are necessary and
available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act
for a particular activity.

20. Historic Properties. (a) No activity is authorized under any NWP which may have
the potential to cause effectsto properties listed, or eligible for listing, in the National
Register of Historic Places until the requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)(1)). If pre-construction notification is required for the proposed NWP activity,
the Federal permittee must provide the district engineer with the appropriate
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documentation to demonstrate compliance with those requirements. The district
engineer will verify that the appropriate documentation has been submitted. If the
appropriate documentation is not submitted, then additional consultation under section
106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effectsto any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for
listing on the National Register of Historic Places, including previously unidentified
properties. For such activities, the pre-construction notification must state which historic
properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for
the presence of historic properties. Assistance regarding information on the location of,
or potential for, the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will
comply with the current procedures for addressing the requirements of section 106 of
the National Historic Preservation Act. The district engineer shall make a reasonable
and good faith effort to carry out appropriate identification efforts commensurate with
potential impacts, which may include background research, consultation, oral history
interviews, sample field investigation, and/or field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall
determine whether the proposed NWP activity has the potential to cause effects on the
historic properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential to cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district
engineer determines that the activity has the potential to cause effects on historic
properties. The district engineer will conduct consultation with consulting parties
identified under 36 CFR 800.2(c) when he or she makes any of the following effect
determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which the
proposed NWP activity might have the potential to cause effects and has so notified the
Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed. For non-federal permittees,
the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required, the district engineer will notify
the non-Federal applicant that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.
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(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant
who, with intent to avoid the requirements of section 106 of the NHPA, has intentionally
significantly adversely affected a historic property to which the permit would relate, or
having legal power to prevent it, allowed such significant adverse effectto occur, unless
the Corps, after consultation with the Advisory Council on Historic Preservation (ACHP),
determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the
assistance, the Corps is required to notify the ACHP and provide documentation
specifying the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties
of interest to those tribes, and other parties known to have a legitimate interest in the
impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that
discover any previously unknown historic, cultural or archeological remains and artifacts
while accomplishing the activity authorized by an NWP, they must immediately notify
the district engineer of what they have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery
effort or if the site is eligible for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public
comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters
or state natural heritage sites. The district engineer may also designate additional
critical resource waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52,
57 and 58 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed
by permittees in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only
after she or he determines that the impacts to the critical resource waters will be no
more than minimal.
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23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the
individual and cumulative adverse environmental effectsare no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating
for resource losses) will be required to the extent necessary to ensure that the individual
and cumulative adverse environmental effectsare no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless
the district engineer determines in writing that either some other form of mitigation
would be more environmentally appropriate or the adverse environmental effects of the
proposed activity are no more than minimal, and provides an activity-specific waiver of
this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that
compensatory mitigation is required to ensure that the activity results in only minimal
adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse environmental
effects of the proposed activity are no more than minimal, and provides an activity-
specific waiver of this requirement. This compensatory mitigation requirement may be
satisfied through the restoration or enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition. For losses of stream bed of
3/100-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure
that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult-to-replace
resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next
to open waters. In some cases, the restoration or maintenance/protection of riparian
areas may be the only compensatory mitigation required. If restoring riparian areas
involves planting vegetation, only native species should be planted. The width of the
required riparian area will address documented water quality or aquatic habitat loss
concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address
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documented water quality or habitat loss concerns. If it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake
or coastal waters, then restoring or maintaining/protecting a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the
project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the
aguatic environment on a watershed basis. In cases where riparian areas are
determined to be the most appropriate form of minimization or compensatory mitigation,
the district engineer may waive or reduce the requirement to provide wetland
compensatory mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity
results in no more than minimal adverse environmental effects. For the NWPs, the
preferred mechanism for providing compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate
number and type of mitigation bank or in-lieu credits are not available at the time the
PCN is submitted to the district engineer, the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual
and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33
CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory
mitigation option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee
is responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan
may be used by the district engineer to make the decision on the NWP verification
request, but a final mitigation plan that addresses the applicable requirements of 33
CFR 332.4(c)(2) through (14) must be approved by the district engineer before the
permittee begins work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation (see 33
CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located on land in which another federal
agency holds an easement, the district engineer will coordinate with that federal agency
to determine if proposed compensatory mitigation project is compatible with the terms of
the easement.

10
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(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site and the
number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance standards,
monitoring requirements) may be addressed through conditions added to the NWP
authorization, instead of components of a compensatory mitigation plan (see 33 CFR
332.4(c)(1)(ii)).

(g) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-
acre, it cannot be used to authorize any NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters. However, compensatory
mitigation can and should be used, as necessary, to ensure that an NWP activity
already meeting the established acreage limits also satisfies the no more than minimal
impact requirement for the NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal,
the permittee must consider appropriate and practicable options consistent with the
framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine
resources, permittee-responsible mitigation may be environmentally preferable if there
are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party
or parties responsible forthe implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material
into waters of the United States that will convert a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may
be required to reduce the adverse environmental effects of the activity to the no more
than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures
are safely designed, the district engineer may require non-Federal applicants to
demonstrate that the structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similarly
qualified persons, and appropriate modifications made to ensure safety.

25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified compliance of an NWP with CWA section 401,

11
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a CWA section 401 water quality certification for the proposed discharge must be
obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with all of the
conditions of a water quality certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water quality certification or
waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the certifying authority
has not previously certified compliance of an NWP with CWA section 401, the proposed
discharge is not authorized by an NWP until water quality certification is obtained or
waived. If the certifying authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification to the district engineer.
The discharge is not authorized by an NWP until the district engineer has notified the
permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality certification or a waiver.

(c) The district engineer or certifying authority may require additional water quality
management measures to ensure that the authorized activity does not result in more
than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state
coastal zone management consistency concurrence must be obtained, or a
presumption of concurrence must occur (see 33 CFR 330.4(d)). If the permittee cannot
comply with all of the conditions of a coastal zone management consistency
concurrence previously issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or presumption of concurrence in
order for the activity to be authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR
330.4(e)) and with any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality Certification, or by the
state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a
specified acreage limit, the acreage loss of waters of the United States cannot exceed
the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the United
States for the total project cannot exceed 1/3-acre.

12
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(b) If one or more of the NWPs used to authorize the single and complete project has
specified acreage limits, the acreage loss of waters of the United States authorized by
those NWPs cannot exceed their respective specified acreage limits. For example, if a
commercial development is constructed under NWP 39, and the single and complete
project includes the filling of an upland ditch authorized by NWP 46, the maximum
acreage loss of waters of the United States for the commercial development under
NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States
due to the NWP 39 and 46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the appropriate
Corps district office to validate the transfer. A copy of the nationwide permit verification
must be attached to the letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide permit are still in existence
at the time the property is transferred, the terms and conditions of this nationwide
permit, including any special conditions, will continue to be binding on the new owner(s)
of the property. To validate the transfer of this nationwide permit and the associated
liabilities associated with compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the
authorized activity and implementation of any required compensatory mitigation. The
success of any required permittee-responsible mitigation, including the achievement of
ecological performance standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document with the NWP
verification letter. The certification document will include:

(a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was

completed in accordance with the permit conditions. If credits from a mitigation bank or
in-lieu fee program are used to satisfy the compensatory mitigation requirements, the
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certification must include the documentation required by 33 CFR 332.3(I)(3) to confirm
that the permittee secured the appropriate humber and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps
of Engineers (USACE) federally authorized Civil Works project (a “USACE project”), the
prospective permittee must submit a pre-construction notification. See paragraph
(b)(10) of general condition 32. An activity that requires section 408 permission and/or
review is not authorized by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district engineer by submitting a pre-
construction notification (PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days of the date of receipt and, if
the PCN is determined to be incomplete, notify the prospective permittee within that 30
day period to request the additional information necessary to make the PCN complete.
The request must specify the information needed to make the PCN complete. As a
general rule, district engineers will request additional information necessary to make the
PCN complete only once. However, if the prospective permittee does not provide all of
the requested information, then the district engineer will notify the prospective permittee
that the PCN is still incomplete and the PCN review process will not commence until all
of the requested information has been received by the district engineer. The prospective
permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer;
or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete
PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to
general condition 18 that listed species or critical habitat might be affected or are in the
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permittee
cannot begin the activity until receiving written notification from the Corps that there is
“no effect” on listed species or “no potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the Endangered Species Act (see 33
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CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the proposed activity requires a written waiver to
exceed specified limits of an NWP, the permittee may not begin the activity until the
district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of
receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure
set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect
adverse environmental effectsthe activity would cause, including the anticipated
amount of loss of wetlands, other special aquatic sites, and other waters expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a
description of any proposed mitigation measures intended to reduce the adverse
environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any
part of the proposed project or any related activity, including other separate and distant
crossings for linear projects that require Department of the Army authorization but do
not require pre-construction notification. The description of the proposed activity and
any proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other
mitigation measures.

(if) For linear projects where one or more single and complete crossings require pre-
construction notification, the PCN must include the quantity of anticipated losses of
wetlands, other special aquatic sites, and other waters for each single and complete
crossing of those wetlands, other special aquatic sites, and other waters (including
those single and complete crossings authorized by an NWP but do not require PCNS).
This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-
PCN NWP activities into NWP PCNs.

(i) Sketches should be provided when necessary to show that the activity complies
with the terms of the NWP. (Sketches usually clarify the activity and when provided
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results in a quicker decision. Sketches should contain sufficient detail to provide an
illustrative description of the proposed activity (e.g., a conceptual plan), but do not need
to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and perennial and intermittent streams, on the
project site. Wetland delineations must be prepared in accordance with the current
method required by the Corps. The permittee may ask the Corps to delineate the
special aquatic sites and other waters on the project site, but there may be a delay if the
Corps does the delineation, especially if the project site is large or contains many
wetlands, other special aquatic sites, and other waters. Furthermore, the 45-day period
will not start until the delineation has been submitted to or completed by the Corps, as
appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is required, the prospective permittee must submit
a statement describing how the mitigation requirement will be satisfied, or explaining
why the adverse environmental effects are no more than minimal and why
compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed for such designation) might be
affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat (or critical habitat proposed for such designation), the PCN must include the
name(s) of those endangered or threatened species (or species proposed for listing)
that might be affected by the proposed activity or utilize the designated critical habitat
(or critical habitat proposed for such designation) that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal permittees
must provide documentation demonstrating compliance with the Endangered Species
Act;

(8) For non-federal permittees, if the NWP activity might have the potential to cause
effectsto a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, the PCN must
state which historic property might have the potential to be affected by the proposed
activity or include a vicinity map indicating the location of the historic property. For NWP
activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in ariver officially designated by Congress as a “study river” for possible
inclusion in the system while the river is in an official study status, the PCN must identify
the Wild and Scenic River or the “study river” (see general condition 16); and

16



Exhibit D

(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or
use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-
construction notification must include a statement confirming that the project proponent
has submitted a written request for section 408 permission from, or review by, the Corps
office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNs. A letter containing
the required information may also be used. Applicants may provide electronic files of
PCNs and supporting materials if the district engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the
terms and conditions of the NWPs and the need for mitigation to reduce the activity’s
adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the
United States; (i) NWP 13 activities in excess of 500 linear feet, fills greater than one
cubic yard per running foot, or involve discharges of dredged or fill material into special
aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend into
the waterbody more than 30 feet from the mean low water line in tidal waters or the
ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, overnight mail, or other expeditious manner) a
copy of the complete PCN to the appropriate Federal or state offices (FWS, state

natural resource or water quality agency, EPA, and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the
material is transmitted to notify the district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse environmental effects
will be more than minimal. If so contacted by an agency, the district engineer will wait an
additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within
the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net
adverse environmental effects of the proposed activity are no more than minimal. The
district engineer will provide no response to the resource agency, except as provided
below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concerns were
considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur. The district engineer will
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consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any
Essential Fish Habitat conservation recommendations, as required by section

305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(5) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

2021 District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effectsor may be contrary to the public interest. If a
project proponent requests authorization by a specific NWP, the district engineer should
issue the NWP verification for that activity if it meets the terms and conditions of that
NWP, unless he or she determines, after considering mitigation, that the proposed
activity will result in more than minimal individual and cumulative adverse effects on the
aguatic environment and other aspects of the public interest and exercises discretionary
authority to require an individual permit forthe proposed activity. For a linear project,
this determination will include an evaluation of the single and complete crossings of
waters of the United States that require PCNSs to determine whether they individually
satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused
by all of the crossings of waters of the United States authorized by an NWP. If an
applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the waiver upon a written determination that the
NWP activity will result in only minimal individual and cumulative adverse environmental
effects.

2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or
she will also consider the cumulative adverse environmental effects caused by activities
authorized by an NWP and whether those cumulative adverse environmental effects are
no more than minimal. The district engineer will also consider site specific factors, such
as the environmental setting in the vicinity of the NWP activity, the type of resource that
will be affected by the NWP activity, the functions provided by the aquatic resources
that will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will be lost
as a result of the NWP activity (e.g., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is
available and practicable to use, that assessment method may be used by the district
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engineer to assist in the minimal adverse environmental effects determination. The
district engineer may add case-specific special conditions to the NWP authorization to
address site-specific environmental concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream bed, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory mitigation
for NWP activities with smaller impacts, or for impacts to other types of waters. The
district engineer will consider any proposed compensatory mitigation or other mitigation
measures the applicant has included in the proposal in determining whether the net
adverse environmental effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or detailed. If the district
engineer determines that the activity complies with the terms and conditions of the NWP
and that the adverse environmental effects are no more than minimal, after considering
mitigation, the district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary. Conditions for
compensatory mitigation requirements must comply with the appropriate provisions at
33 CFR 332.3(k). The district engineer must approve the final mitigation plan before the
permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation. If the
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan within 45
calendar days of receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no more than minimal adverse
environmental effects. If the net adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the district engineer to be no
more than minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the NWP activity can proceed under the terms
and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the NWP
and instruct the applicant on the procedures to seek authorization under an individual
permit; (b) that the activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse environmental effects so
that they are no more than minimal; or (c) that the activity is authorized under the NWP
with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse environmental effects,
the activity will be authorized within the 45-day PCN period (unless additional time is
required to comply with general conditions 18, 20, and/or 31), with activity-specific
conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation plan or a requirement that the applicant
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submit a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no work in
waters of the United States may occur until the district engineer has approved a specific
mitigation plan or has determined that prior approval of a final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory
mitigation.

2021 Further Information

1. District engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project
(see general condition 31).

2021 Nationwide Permit Definitions
Best management practices (BMPs): Policies, practices, procedures, or structures

implemented to mitigate the adverse environmental effects on surface water quality
resulting from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of
aguatic resources for the purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded
as to essentially require reconstruction.

Direct effects: Effectsthat are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological
reference may be based on the structure, functions, and dynamics of an aquatic habitat
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type or a riparian area type that currently exists in the region where the proposed NWP
27 activity is located. Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area type to be restored,
enhanced, or established as a result of the proposed NWP 27 activity. An ecological
reference takes into account the range of variation of the aquatic habitat type or riparian
area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological characteristics
of an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an
upland site. Establishment results in a gain in aguatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the
absence of actual data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by arising tide. The line encompasses spring high
tides and other high tides that occur with periodic frequency but does not include storm
surges in which there is a departure from the normal or predicted reach of the tide due
to the piling up of water against a coast by strong winds such as those accompanying a
hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological
site), building, structure, or other object included in, or eligible for inclusion in, the
National Register of Historic Places maintained by the Secretary of the Interior. This
term includes artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural importance
to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-
linear project in the Corps Regulatory Program. A project is considered to have
independent utility if it would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend upon other phases of the
project do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and
complete projects with independent utility.

Indirect effects: Effectsthat are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.
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Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed that are permanently
adversely affected by filling or excavation because of the regulated activity. Permanent
adverse effectsinclude permanent discharges of dredged or fill material that change an
aguatic area to dry land, increase the bottom elevation of a waterbody, or change the
use of a waterbody. The acreage of loss of waters of the United States is a threshold
measurement of the impact to jurisdictional waters or wetlands for determining whether
a project may qualify for an NWP; it is not a net threshold that is calculated after
considering compensatory mitigation that may be used to offsetlosses of aquatic
functions and services. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the Army
authorization, such as activities eligible for exemptions under section 404(f) of the Clean
Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located landward
of the high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the
extent that an ordinary high water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water mark means that line on the
shore established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the
Corps for confirmation that a particular activity is authorized by nationwide permit. The
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request may be a permit application, letter, or similar document that includes
information about the proposed work and its anticipated environmental effects. Pre-
construction notification may be required by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-construction notification may be voluntarily
submitted in cases where pre-construction notification is not required and the project
proponent wants confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aguatic
resources by an action in or near those aquatic resources. This term includes activities
commonly associated with the protection and maintenance of aquatic resources through
the implementation of appropriate legal and physical mechanisms. Preservation does
not result in a gain of aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic
resource. Rehabilitation results in a gain in aquatic resource function, but does not
result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of
a site with the goal of returning natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffleand pool complexes sometimes characterize steep gradient
sections of streams. Such stream sections are recognizable by their hydraulic
characteristics. The rapid movement of water over a course substrate in riffles results in
a rough flow, a turbulent surface, and high dissolved oxygen levels in the water. Pools
are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smooth surface, and a finer substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems,
through which surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition 23.)

Shellfish_seeding: The placement of shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed consists of immature individual shellfish or
individual shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable
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substrate may consist of shellfish shells, shell fragments, or other appropriate materials
placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point,
which often involves multiple crossings of one or more waterbodies at separate and
distant locations. The term “single and complete project” is defined as that portion of the
total linear project proposed or accomplished by one owner/developer or partnership or
other association of owners/developers that includes all crossings of a single water of
the United States (i.e., a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at separate and distant
locations, each crossing is considered a single and complete project for purposes of
NWP authorization. However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have independent
utility (see definition of “independent utility”). Single and complete non-linear projects
may not be “piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mitigating the adverse effects of changes in land use on
the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds and best
management practices, which retain water for a period of time to control runoff and/or
improve the quality (i.e., by reducing the concentration of nutrients, sediments,
hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size from clay
to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A
channelized jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin,
weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef,
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permanent mooring structure, power transmission line, permanently moored floating
vessel, piling, aid to navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of
the water surface can no longer be practically measured in a predictable rhythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward
of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual
subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions,
executive order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal
circumstances have rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water of the United States.” If
a wetland is adjacent to a waterbody determined to be a water of the United States, that
waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)).

ADDITIONAL INFORMATION

Information about the U.S. Army Corps of Engineers Regulatory Program, including
nationwide permits, may also be accessed at
http://www.swt.usace.army.mil/Missions/R egulatory.aspx or
http://www.usace.army.mil/Missions/CivilW orks/RegulatoryProgramandPermits.aspx
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Nationwide Permit 57 - Electric Utility Line and Telecommunications Activities
Effective Date: March 15, 2021; Expiration Date: March 14, 2026
(NWP Final Notice, 86 FR 2744)

Nationwide Permit 57 - Electric Utility Line and Telecommunications Activities.
Activities required for the construction, maintenance, repair, and removal of electric
utility lines, telecommunication lines, and associated facilities in waters of the United
States, provided the activity does not result in the loss of greater than 1/2-acre of waters
of the United States for each single and complete project.

Electric utility lines and telecommunication lines: This NWP authorizes discharges of
dredged or fill material into waters of the United States and structures or work in
navigable waters for crossings of those waters associated with the construction,
maintenance, or repair of electric utility lines and telecommunication lines. There must
be no change in pre-construction contours of waters of the United States. An “electric
utility line and telecommunication line” is defined as any cable, line, fiber optic line, or
wire for the transmission for any purpose of electrical energy, telephone, and telegraph
messages, and internet, radio, and television communication.

Material resulting from trench excavation may be temporarily sidecast into waters of the
United States for no more than three months, provided the material is not placed in such
a manner that it is dispersed by currents or other forces. The district engineer may
extend the period of temporary side casting for no more than a total of 180 days, where
appropriate. In wetlands, the top 6 to 12 inches of the trench should normally be
backfilled with topsoil from the trench. The trench cannot be constructed or backfilled in
such a manner as to drain waters of the United States (e.g., backfilling with extensive
gravel layers, creating a french drain effect). Any exposed slopes and stream banks
must be stabilized immediately upon completion of the electric utility line or
telecommunication line crossing of each waterbody.

Electric utility line and telecommunications substations: This NWP authorizes the
construction, maintenance, or expansion of substation facilities associated with an
electric utility line or telecommunication line in non-tidal waters of the United States,
provided the activity, in combination with all other activities included in one single and
complete project, does not result in the loss of greater than 1/2-acre of waters of the
United States. This NWP does not authorize discharges of dredged or fill material into
non-tidal wetlands adjacent to tidal waters of the United States to construct, maintain, or
expand substation facilities.

Foundations for overhead electric utility line or telecommunication line towers, poles,
and anchors: This NWP authorizes the construction or maintenance of foundations for
overhead electric utility line or telecommunication line towers, poles, and anchors in all
waters of the United States, provided the foundations are the minimum size necessary
and separate footings for each tower leg (rather than a larger single pad) are used
where feasible.
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Access roads: This NWP authorizes the construction of access roads for the
construction and maintenance of electric utility lines or telecommunication lines,
including overhead lines and substations, in non-tidal waters of the United States,
provided the activity, in combination with all other activities included in one single and
complete project, does not cause the loss of greater than 1/2-acre of non-tidal waters of
the United States. This NWP does not authorize discharges of dredged or fill material
into non-tidal wetlands adjacent to tidal waters for access roads. Access roads must be
the minimum width necessary (see Note 2, below). Access roads must be constructed
so that the length of the road minimizes any adverse effects on waters of the United
States and must be as near as possible to pre-construction contours and elevations
(e.g., at grade corduroy roads or geotextile/gravel roads). Access roads constructed
above pre-construction contours and elevations in waters of the United States must be
properly bridged or culverted to maintain surface flows.

This NWP may authorize electric utility lines or telecommunication lines in or affecting
navigable waters of the United States even if there is no associated discharge of
dredged or fill material (see 33 CFR part 322). Electric utility lines or telecommunication
lines constructed over section 10 waters and electric utility lines or telecommunication
lines that are routed in or under section 10 waters without a discharge of dredged or fill
material require a section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is
required, temporary structures, fills, and work necessary for the remediation of
inadvertent returns of drilling fluids to waters of the United States through sub-soil
fissures or fractures that might occur during horizontal directional drilling activities
conducted for the purpose of installing or replacing electric utility lines or
telecommunication lines. These remediation activities must be done as soon as
practicable, to restore the affected waterbody. District engineers may add special
conditions to this NWP to require a remediation plan for addressing inadvertent returns
of drilling fluids to waters of the United States during horizontal directional drilling
activities conducted for the purpose of installing or replacing electric utility lines or
telecommunication lines.

This NWP also authorizes temporary structures, fills, and work, including the use of
temporary mats, necessary to conduct the electric utility line activity. Appropriate
measures must be taken to maintain normal downstream flows and minimize flooding to
the maximum extent practicable, when temporary structures, work, and discharges of
dredged or fill material, including cofferdams, are necessary for construction activities,
access fills, or dewatering of construction sites. Temporary fills must consist of
materials, and be placed in a manner, that will not be eroded by expected high flows.
After construction, temporary fills must be removed in their entirety and the affected
areas returned to pre-construction elevations. The areas affected by temporary fills
must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if: (1) a section 10 permit is required; or (2)
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the discharge will result in the loss of greater than 1/10-acre of waters of the United
States. (See general condition 32.) (Authorities: Sections 10 and 404)

Note 1: Where the electric utility line is constructed, installed, or maintained in navigable
waters of the United States (i.e., section 10 waters) within the coastal United States, the
Great Lakes, and United States territories, a copy of the NWP verification will be sent by
the Corps to the National Oceanic and Atmospheric Administration (NOAA), National
Ocean Service (NOS), for charting the electric utility line to protect navigation.

Note 2: For electric utility line or telecommunications activities crossing a single
waterbody more than one time at separate and distant locations, or multiple
waterbodies at separate and distant locations, each crossing is considered a single and
complete project for purposes of NWP authorization. Electric utility line and
telecommunications activities must comply with 33 CFR 330.6(d).

Note 3: Electric utility lines or telecommunication lines consisting of aerial electric
power transmission lines crossing navigable waters of the United States (which are
defined at 33 CFR part 329) must comply with the applicable minimum clearances
specified in 33 CFR 322.5(i).

Note 4: Access roads used for both construction and maintenance may be authorized,
provided they meet the terms and conditions of this NWP. Access roads used solely for
construction of the electric utility line or telecommunication line must be removed upon
completion of the work, in accordance with the requirements for temporary fills.

Note 5: This NWP authorizes electric utility line and telecommunication line
maintenance and repair activities that do not qualify for the Clean Water Act section
404(f) exemption for maintenance of currently serviceable fills or fill structures.

Note 6: For overhead electric utility lines and telecommunication lines authorized by this
NWP, a copy of the PCN and NWP verification will be provided by the Corps to the
Department of Defense Siting Clearinghouse, which will evaluate potential effects on
military activities.

Note 7: For activities that require pre-construction notification, the PCN must include
any other NWP(s), regional general permit(s), or individual permit(s) used or intended to
be used to authorize any part of the proposed project or any related activity, including
other separate and distant crossings that require Department of the Army authorization
but do not require pre-construction notification (see paragraph (b)(4) of general
condition 32). The district engineer will evaluate the PCN in accordance with Section D,
“District Engineer's Decision.” The district engineer may require mitigation to ensure that
the authorized activity results in no more than minimal individual and cumulative
adverse environmental effects (see general condition 23).

2021 Nationwide Permit General Conditions
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Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees
should contact the appropriate Corps district office to determine if regional conditions
have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an
NWP. Every person who may wish to obtain permit authorization under one or more
NWPs, or who is currently relying on an existing or prior permit authorization under one
or more NWPs, has been and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note especially 33 CFR 330.5 relating
to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effecton
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee’'s expense
on authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his or her authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including
those species that normally migrate through the area, unless the activity's primary
purpose is to impound water. All permanent and temporary crossings of waterbodies
shall be suitably culverted, bridged, or otherwise designed and constructed to maintain
low flows to sustain the movement of those aquatic species. If a bottomless culvert
cannot be used, then the crossing should be designed and constructed to minimize
adverse effectsto aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical
destruction (e.g., through excavation, fill, or downstream smothering by substantial
turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent
practicable.
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5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from
toxic pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water
supply intake, except where the activity is for the repair or improvement of public water
supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effectsto the aquatic system due to accelerating the passage of water,
and/or restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the
aguatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable
FEMA-approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the ordinary
high water mark or high tide line, must be permanently stabilized at the earliest
practicable date. Permittees are encouraged to perform work within waters of the United
States during periods of low-flow or no-flow, or during low tides.

13. Removal of Temporary Structures and Fills. Temporary structures must be
removed, to the maximum extent practicable, after their use has been discontinued.
Temporary fills must be removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated, as appropriate.
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14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP
general conditions, as well as any activity-specific conditions added by the district
engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete
project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress
as a “study river” for possible inclusion in the system while the river is in an official study
status, unless the appropriate Federal agency with direct management responsibility for
such river, has determined in writing that the proposed activity will not adversely affect
the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
permittee must submit a pre-construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity
until notified by the district engineer that the Federal agency with direct management
responsibility for that river has determined in writing that the proposed NWP activity will
not adversely affectthe Wild and Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate

Federal land management agency responsible for the designated Wild and Scenic River
or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service). Information on these rivers is also
available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights,
including, but not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will directly or indirectly destroy or adversely
modify designated critical habitat or critical habitat proposed for such designation. No
activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the consequences of the
proposed activity on listed species or critical habitat has been completed. See 50 CFR
402.02 for the definition of “effects of the action” for the purposes of ESA section 7
consultation, as well as 50 CFR 402.17, which provides further explanation under ESA
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section 7 regarding “activities that are reasonably certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is
required for the proposed activity, the Federal permittee must provide the district
engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional
ESA section 7 consultation may be necessary for the activity and the respective federal
agency would be responsible for fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed such designation) might be affected or is in the
vicinity of the activity, or if the activity is located in designated critical habitat or critical
habitat proposed for such designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of the ESA have been satisfied
and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation), the pre-construction
notification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that
utilize the designated critical habitat (or critical habitat proposed for such designation)
that might be affected by the proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have “no effect” to listed species and
designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. For
activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation) that might be affected or is in the vicinity of the activity, and has so notified
the Corps, the applicant shall not begin work until the Corps has provided notification
that the proposed activity will have “no effect” on listed species (or species proposed for
listing or designated critical habitat (or critical habitat proposed for such designation), or
until ESA section 7 consultation or conference has been completed. If the non-Federal
applicant has not heard back from the Corps within 45 days, the applicant must still wait
for notification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS
the district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take”
provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where
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"take" means to harass, harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect,
or to attempt to engage in any such conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such an act may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding or
sheltering.

(F) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that
includes the proposed NWP activity, the non-federal applicant should provide a copy of
that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of this
general condition. The district engineer will coordinate with the agency that issued the
ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity and
the associated incidental take were considered in the internal ESA section 7
consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination
results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a
separate ESA section 7 consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is required.

(9) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world
wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esa/ respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by an NWP complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle Protection Act. The permittee is responsible for
contacting the appropriate local office of the U.S. Fish and Wildlife Service to determine
what measures, if any, are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take" permits are necessary and
available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act
for a particular activity.

20. Historic Properties. (a) No activity is authorized under any NWP which may have
the potential to cause effectsto properties listed, or eligible for listing, in the National
Register of Historic Places until the requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)(1)). If pre-construction notification is required for the proposed NWP activity,
the Federal permittee must provide the district engineer with the appropriate
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documentation to demonstrate compliance with those requirements. The district
engineer will verify that the appropriate documentation has been submitted. If the
appropriate documentation is not submitted, then additional consultation under section
106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effectsto any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for
listing on the National Register of Historic Places, including previously unidentified
properties. For such activities, the pre-construction notification must state which historic
properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for
the presence of historic properties. Assistance regarding information on the location of,
or potential for, the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will
comply with the current procedures for addressing the requirements of section 106 of
the National Historic Preservation Act. The district engineer shall make a reasonable
and good faith effort to carry out appropriate identification efforts commensurate with
potential impacts, which may include background research, consultation, oral history
interviews, sample field investigation, and/or field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall
determine whether the proposed NWP activity has the potential to cause effects on the
historic properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential to cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district
engineer determines that the activity has the potential to cause effects on historic
properties. The district engineer will conduct consultation with consulting parties
identified under 36 CFR 800.2(c) when he or she makes any of the following effect
determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which the
proposed NWP activity might have the potential to cause effects and has so notified the
Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed. For non-federal permittees,
the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required, the district engineer will notify
the non-Federal applicant that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.
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(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant
who, with intent to avoid the requirements of section 106 of the NHPA, has intentionally
significantly adversely affected a historic property to which the permit would relate, or
having legal power to prevent it, allowed such significant adverse effectto occur, unless
the Corps, after consultation with the Advisory Council on Historic Preservation (ACHP),
determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the
assistance, the Corps is required to notify the ACHP and provide documentation
specifying the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties
of interest to those tribes, and other parties known to have a legitimate interest in the
impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that
discover any previously unknown historic, cultural or archeological remains and artifacts
while accomplishing the activity authorized by an NWP, they must immediately notify
the district engineer of what they have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery
effort or if the site is eligible for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public
comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters
or state natural heritage sites. The district engineer may also designate additional
critical resource waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52,
57 and 58 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed
by permittees in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only
after she or he determines that the impacts to the critical resource waters will be no
more than minimal.

10
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23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the
individual and cumulative adverse environmental effectsare no more than minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating
for resource losses) will be required to the extent necessary to ensure that the individual
and cumulative adverse environmental effectsare no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless
the district engineer determines in writing that either some other form of mitigation
would be more environmentally appropriate or the adverse environmental effects of the
proposed activity are no more than minimal, and provides an activity-specific waiver of
this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that
compensatory mitigation is required to ensure that the activity results in only minimal
adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse environmental
effects of the proposed activity are no more than minimal, and provides an activity-
specific waiver of this requirement. This compensatory mitigation requirement may be
satisfied through the restoration or enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition. For losses of stream bed of
3/100-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure
that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult-to-replace
resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next
to open waters. In some cases, the restoration or maintenance/protection of riparian
areas may be the only compensatory mitigation required. If restoring riparian areas
involves planting vegetation, only native species should be planted. The width of the
required riparian area will address documented water quality or aquatic habitat loss
concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address

11
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documented water quality or habitat loss concerns. If it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake
or coastal waters, then restoring or maintaining/protecting a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the
project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the
aguatic environment on a watershed basis. In cases where riparian areas are
determined to be the most appropriate form of minimization or compensatory mitigation,
the district engineer may waive or reduce the requirement to provide wetland
compensatory mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity
results in no more than minimal adverse environmental effects. For the NWPs, the
preferred mechanism for providing compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate
number and type of mitigation bank or in-lieu credits are not available at the time the
PCN is submitted to the district engineer, the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual
and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33
CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory
mitigation option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee
is responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan
may be used by the district engineer to make the decision on the NWP verification
request, but a final mitigation plan that addresses the applicable requirements of 33
CFR 332.4(c)(2) through (14) must be approved by the district engineer before the
permittee begins work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation (see 33
CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located on land in which another federal
agency holds an easement, the district engineer will coordinate with that federal agency
to determine if proposed compensatory mitigation project is compatible with the terms of
the easement.
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(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site and the
number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance standards,
monitoring requirements) may be addressed through conditions added to the NWP
authorization, instead of components of a compensatory mitigation plan (see 33 CFR
332.4(c)(1)(ii)).

(g) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-
acre, it cannot be used to authorize any NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters. However, compensatory
mitigation can and should be used, as necessary, to ensure that an NWP activity
already meeting the established acreage limits also satisfies the no more than minimal
impact requirement for the NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal,
the permittee must consider appropriate and practicable options consistent with the
framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine
resources, permittee-responsible mitigation may be environmentally preferable if there
are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party
or parties responsible forthe implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material
into waters of the United States that will convert a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may
be required to reduce the adverse environmental effects of the activity to the no more
than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures
are safely designed, the district engineer may require non-Federal applicants to
demonstrate that the structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similarly
qualified persons, and appropriate modifications made to ensure safety.

25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified compliance of an NWP with CWA section 401,
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a CWA section 401 water quality certification for the proposed discharge must be
obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with all of the
conditions of a water quality certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water quality certification or
waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the certifying authority
has not previously certified compliance of an NWP with CWA section 401, the proposed
discharge is not authorized by an NWP until water quality certification is obtained or
waived. If the certifying authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification to the district engineer.
The discharge is not authorized by an NWP until the district engineer has notified the
permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality certification or a waiver.

(c) The district engineer or certifying authority may require additional water quality
management measures to ensure that the authorized activity does not result in more
than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state
coastal zone management consistency concurrence must be obtained, or a
presumption of concurrence must occur (see 33 CFR 330.4(d)). If the permittee cannot
comply with all of the conditions of a coastal zone management consistency
concurrence previously issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or presumption of concurrence in
order for the activity to be authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR
330.4(e)) and with any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.S. EPA in its CWA section 401 Water Quality Certification, or by the
state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a
specified acreage limit, the acreage loss of waters of the United States cannot exceed
the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the United
States for the total project cannot exceed 1/3-acre.
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(b) If one or more of the NWPs used to authorize the single and complete project has
specified acreage limits, the acreage loss of waters of the United States authorized by
those NWPs cannot exceed their respective specified acreage limits. For example, if a
commercial development is constructed under NWP 39, and the single and complete
project includes the filling of an upland ditch authorized by NWP 46, the maximum
acreage loss of waters of the United States for the commercial development under
NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States
due to the NWP 39 and 46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the appropriate
Corps district office to validate the transfer. A copy of the nationwide permit verification
must be attached to the letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide permit are still in existence
at the time the property is transferred, the terms and conditions of this nationwide
permit, including any special conditions, will continue to be binding on the new owner(s)
of the property. To validate the transfer of this nationwide permit and the associated
liabilities associated with compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the
authorized activity and implementation of any required compensatory mitigation. The
success of any required permittee-responsible mitigation, including the achievement of
ecological performance standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document with the NWP
verification letter. The certification document will include:

(a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was

completed in accordance with the permit conditions. If credits from a mitigation bank or
in-lieu fee program are used to satisfy the compensatory mitigation requirements, the
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certification must include the documentation required by 33 CFR 332.3()(3) to confirm
that the permittee secured the appropriate humber and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps
of Engineers (USACE) federally authorized Civil Works project (a “USACE project”), the
prospective permittee must submit a pre-construction notification. See paragraph
(b)(10) of general condition 32. An activity that requires section 408 permission and/or
review is not authorized by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district engineer by submitting a pre-
construction notification (PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days of the date of receipt and, if
the PCN is determined to be incomplete, notify the prospective permittee within that 30
day period to request the additional information necessary to make the PCN complete.
The request must specify the information needed to make the PCN complete. As a
general rule, district engineers will request additional information necessary to make the
PCN complete only once. However, if the prospective permittee does not provide all of
the requested information, then the district engineer will notify the prospective permittee
that the PCN is still incomplete and the PCN review process will not commence until all
of the requested information has been received by the district engineer. The prospective
permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer;
or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete
PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to
general condition 18 that listed species or critical habitat might be affected or are in the
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permittee
cannot begin the activity until receiving written notification from the Corps that there is
“no effect” on listed species or “no potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the Endangered Species Act (see 33
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CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the proposed activity requires a written waiver to
exceed specified limits of an NWP, the permittee may not begin the activity until the
district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of
receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure
set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect
adverse environmental effectsthe activity would cause, including the anticipated
amount of loss of wetlands, other special aquatic sites, and other waters expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a
description of any proposed mitigation measures intended to reduce the adverse
environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any
part of the proposed project or any related activity, including other separate and distant
crossings for linear projects that require Department of the Army authorization but do
not require pre-construction notification. The description of the proposed activity and
any proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other
mitigation measures.

(il) For linear projects where one or more single and complete crossings require pre-
construction notification, the PCN must include the quantity of anticipated losses of
wetlands, other special aquatic sites, and other waters for each single and complete
crossing of those wetlands, other special aquatic sites, and other waters (including
those single and complete crossings authorized by an NWP but do not require PCNSs).
This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-
PCN NWP activities into NWP PCNs.

(i) Sketches should be provided when necessary to show that the activity complies
with the terms of the NWP. (Sketches usually clarify the activity and when provided
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results in a quicker decision. Sketches should contain sufficient detail to provide an
illustrative description of the proposed activity (e.g., a conceptual plan), but do not need
to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and perennial and intermittent streams, on the
project site. Wetland delineations must be prepared in accordance with the current
method required by the Corps. The permittee may ask the Corps to delineate the
special aquatic sites and other waters on the project site, but there may be a delay if the
Corps does the delineation, especially if the project site is large or contains many
wetlands, other special aquatic sites, and other waters. Furthermore, the 45-day period
will not start until the delineation has been submitted to or completed by the Corps, as
appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is required, the prospective permittee must submit
a statement describing how the mitigation requirement will be satisfied, or explaining
why the adverse environmental effects are no more than minimal and why
compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed for such designation) might be
affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat (or critical habitat proposed for such designation), the PCN must include the
name(s) of those endangered or threatened species (or species proposed for listing)
that might be affected by the proposed activity or utilize the designated critical habitat
(or critical habitat proposed for such designation) that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal permittees
must provide documentation demonstrating compliance with the Endangered Species
Act;

(8) For non-federal permittees, if the NWP activity might have the potential to cause
effectsto a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, the PCN must
state which historic property might have the potential to be affected by the proposed
activity or include a vicinity map indicating the location of the historic property. For NWP
activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in ariver officially designated by Congress as a “study river” for possible
inclusion in the system while the river is in an official study status, the PCN must identify
the Wild and Scenic River or the “study river” (see general condition 16); and
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(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or
use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-
construction notification must include a statement confirming that the project proponent
has submitted a written request for section 408 permission from, or review by, the Corps
office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNs. A letter containing
the required information may also be used. Applicants may provide electronic files of
PCNs and supporting materials if the district engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the
terms and conditions of the NWPs and the need for mitigation to reduce the activity’s
adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the
United States; (i) NWP 13 activities in excess of 500 linear feet, fills greater than one
cubic yard per running foot, or involve discharges of dredged or fill material into special
aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend into
the waterbody more than 30 feet from the mean low water line in tidal waters or the
ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, overnight mail, or other expeditious manner) a
copy of the complete PCN to the appropriate Federal or state offices (FWS, state
natural resource or water quality agency, EPA, and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the
material is transmitted to notify the district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse environmental effects
will be more than minimal. If so contacted by an agency, the district engineer will wait an
additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within
the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net
adverse environmental effects of the proposed activity are no more than minimal. The
district engineer will provide no response to the resource agency, except as provided
below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concerns were
considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur. The district engineer will
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consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any
Essential Fish Habitat conservation recommendations, as required by section

305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(5) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

2021 District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effectsor may be contrary to the public interest. If a
project proponent requests authorization by a specific NWP, the district engineer should
issue the NWP verification for that activity if it meets the terms and conditions of that
NWP, unless he or she determines, after considering mitigation, that the proposed
activity will result in more than minimal individual and cumulative adverse effects on the
aguatic environment and other aspects of the public interest and exercises discretionary
authority to require an individual permit for the proposed activity. For a linear project,
this determination will include an evaluation of the single and complete crossings of
waters of the United States that require PCNSs to determine whether they individually
satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused
by all of the crossings of waters of the United States authorized by an NWP. If an
applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the waiver upon a written determination that the
NWP activity will result in only minimal individual and cumulative adverse environmental
effects.

2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or
she will also consider the cumulative adverse environmental effects caused by activities
authorized by an NWP and whether those cumulative adverse environmental effects are
no more than minimal. The district engineer will also consider site specific factors, such
as the environmental setting in the vicinity of the NWP activity, the type of resource that
will be affected by the NWP activity, the functions provided by the aquatic resources
that will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will be lost
as a result of the NWP activity (e.g., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is
available and practicable to use, that assessment method may be used by the district
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engineer to assist in the minimal adverse environmental effects determination. The
district engineer may add case-specific special conditions to the NWP authorization to
address site-specific environmental concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream bed, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory mitigation
for NWP activities with smaller impacts, or for impacts to other types of waters. The
district engineer will consider any proposed compensatory mitigation or other mitigation
measures the applicant has included in the proposal in determining whether the net
adverse environmental effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or detailed. If the district
engineer determines that the activity complies with the terms and conditions of the NWP
and that the adverse environmental effects are no more than minimal, after considering
mitigation, the district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary. Conditions for
compensatory mitigation requirements must comply with the appropriate provisions at
33 CFR 332.3(k). The district engineer must approve the final mitigation plan before the
permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation. If the
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan within 45
calendar days of receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no more than minimal adverse
environmental effects. If the net adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the district engineer to be no
more than minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the NWP activity can proceed under the terms
and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the NWP
and instruct the applicant on the procedures to seek authorization under an individual
permit; (b) that the activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse environmental effects so
that they are no more than minimal; or (c) that the activity is authorized under the NWP
with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse environmental effects,
the activity will be authorized within the 45-day PCN period (unless additional time is
required to comply with general conditions 18, 20, and/or 31), with activity-specific
conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation plan or a requirement that the applicant

21



Exhibit D

submit a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no work in
waters of the United States may occur until the district engineer has approved a specific
mitigation plan or has determined that prior approval of a final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory
mitigation.

2021 Further Information

1. District engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project
(see general condition 31).

2021 Nationwide Permit Definitions
Best management practices (BMPs): Policies, practices, procedures, or structures

implemented to mitigate the adverse environmental effects on surface water quality
resulting from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of
aguatic resources for the purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded
as to essentially require reconstruction.

Direct effects: Effectsthat are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological
reference may be based on the structure, functions, and dynamics of an aquatic habitat
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type or a riparian area type that currently exists in the region where the proposed NWP
27 activity is located. Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area type to be restored,
enhanced, or established as a result of the proposed NWP 27 activity. An ecological
reference takes into account the range of variation of the aquatic habitat type or riparian
area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological characteristics
of an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an
upland site. Establishment results in a gain in aguatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the
absence of actual data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by arising tide. The line encompasses spring high
tides and other high tides that occur with periodic frequency but does not include storm
surges in which there is a departure from the normal or predicted reach of the tide due
to the piling up of water against a coast by strong winds such as those accompanying a
hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological
site), building, structure, or other object included in, or eligible for inclusion in, the
National Register of Historic Places maintained by the Secretary of the Interior. This
term includes artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural importance
to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-
linear project in the Corps Regulatory Program. A project is considered to have
independent utility if it would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend upon other phases of the
project do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and
complete projects with independent utility.

Indirect effects: Effectsthat are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.
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Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed that are permanently
adversely affected by filling or excavation because of the regulated activity. Permanent
adverse effectsinclude permanent discharges of dredged or fill material that change an
aguatic area to dry land, increase the bottom elevation of a waterbody, or change the
use of a waterbody. The acreage of loss of waters of the United States is a threshold
measurement of the impact to jurisdictional waters or wetlands for determining whether
a project may qualify for an NWP; it is not a net threshold that is calculated after
considering compensatory mitigation that may be used to offset losses of aquatic
functions and services. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the Army
authorization, such as activities eligible for exemptions under section 404(f) of the Clean
Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located landward
of the high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the
extent that an ordinary high water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water mark means that line on the
shore established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the
Corps for confirmation that a particular activity is authorized by nationwide permit. The
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request may be a permit application, letter, or similar document that includes
information about the proposed work and its anticipated environmental effects. Pre-
construction notification may be required by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-construction notification may be voluntarily
submitted in cases where pre-construction notification is not required and the project
proponent wants confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aguatic
resources by an action in or near those aquatic resources. This term includes activities
commonly associated with the protection and maintenance of aquatic resources through
the implementation of appropriate legal and physical mechanisms. Preservation does
not result in a gain of aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic
resource. Rehabilitation results in a gain in aquatic resource function, but does not
result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of
a site with the goal of returning natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffleand pool complexes sometimes characterize steep gradient
sections of streams. Such stream sections are recognizable by their hydraulic
characteristics. The rapid movement of water over a course substrate in riffles results in
a rough flow, a turbulent surface, and high dissolved oxygen levels in the water. Pools
are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smooth surface, and a finer substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems,
through which surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition 23.)

Shellfish_seeding: The placement of shellfish seed and/or suitable substrate to
increase shellfish production. Shellfish seed consists of immature individual shellfish or
individual shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable
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substrate may consist of shellfish shells, shell fragments, or other appropriate materials
placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point,
which often involves multiple crossings of one or more waterbodies at separate and
distant locations. The term “single and complete project” is defined as that portion of the
total linear project proposed or accomplished by one owner/developer or partnership or
other association of owners/developers that includes all crossings of a single water of
the United States (i.e., a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at separate and distant
locations, each crossing is considered a single and complete project for purposes of
NWP authorization. However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have independent
utility (see definition of “independent utility”). Single and complete non-linear projects
may not be “piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mitigating the adverse effects of changes in land use on
the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds and best
management practices, which retain water for a period of time to control runoff and/or
improve the quality (i.e., by reducing the concentration of nutrients, sediments,
hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size from clay
to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A
channelized jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin,
weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef,
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permanent mooring structure, power transmission line, permanently moored floating
vessel, piling, aid to navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of
the water surface can no longer be practically measured in a predictable rhythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward
of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual
subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions,
executive order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal
circumstances have rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water of the United States.” If
a wetland is adjacent to a waterbody determined to be a water of the United States, that
waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)).

ADDITIONAL INFORMATION

Information about the U.S. Army Corps of Engineers Regulatory Program, including
nationwide permits, may also be accessed at
http://www.swt.usace.army.mil/Missions/R egulatory.aspx or
http://www.usace.army.mil/Missions/CivilwW orks/RegulatoryProgramandPermits.aspx
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Bowman Wind Project Aquatic Resources Delineation Report

APPENDIX C
ANTECEDENT PRECIPITATION TOOL RESULTS FOR THE PROJECT
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Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total

—— 30-Day Rolling Total
30-Year Normal Range
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Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan
2019 2019 2019 2019 2019 2019 2019 2019 2019 2019 2019 2020
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-14 2019-09-14 0.544095 1.431102 2.940945 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-15 1.166142 2.033858 2.598425 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-16 1.632284 3.152756 3.610236 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0 3
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72 0




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total
—— 30-Day Rolling Total
30-Year Normal Range
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-15 2019-09-15 0.587008 1.431102 2.830709 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-16 1.19685 1.953543 2.677165 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-17 1.509055 3.166536 3.641732 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0 3
Pl E RDC U.5. Army Engineer Research and
Ny T AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72 0
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Rainfall (Inches)
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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—— 30-Day Rolling Total
30-Year Normal Range
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-16 2019-09-16 0.57874 1.599213 2.830709 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-17 1.076772 1.964567 2.65748 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-18 1.574016 2.859843 3.641732 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0 3
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72 0




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total

—— 30-Day Rolling Total
30-Year Normal Range
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-17 2019-09-17 0.547638 1.475984 2.732284 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-18 1.068504 2.035827 2.417323 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-19 1.434646 2.83937 3.980315 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0 3
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72 0




Rainfall (Inches)
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total
—— 30-Day Rolling Total
30-Year Normal Range
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-18 2019-09-18 0.664961 1.555906 2.791339 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-19 0.975591 1.987402 2.417323 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-20 1.462205 3.00748 2.629921 Normal 2 1 2
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0 3
Pl E R Dc U.5. Army Engineer Research and
Ny’ = N AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72 0
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Rainfall (Inches)
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total
—— 30-Day Rolling Total
30-Year Normal Range
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-19 2019-09-19 0.749213 1.638189 2.791339 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-20 0.916929 1.923228 2.417323 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-21 1.352756 2.759055 2.598425 Normal 2 1 2
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0 3
Pl E RDC U.5. Army Engineer Research and
Ny’ = N AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72 0
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total
—— 30-Day Rolling Total
30-Year Normal Range
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-20 2019-09-20 0.774409 1.794488 2.791339 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-21 0.916929 1.816535 1.736221 Normal 2 2 4
Drought Index (PDSI) Extreme wetness 2019-07-22 1.333858 2.669685 3.279528 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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—— 30-Day Rolling Total
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-21 2019-09-21 0.774409 1.794488 2.992126 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-22 0.900394 1.765354 1.736221 Normal 2 2 4
Drought Index (PDSI) Extreme wetness 2019-07-23 1.344488 2.721654 3.279528 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-22 2019-09-22 0.774409 1.794488 2.972441 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-23 0.89685 1.77126 1.767717 Normal 2 2 4
Drought Index (PDSI) Extreme wetness 2019-07-24 1.338583 2.686614 3.279528 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
Ny T AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72
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Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network

—— Daily Total
—— 30-Day Rolling Total
30-Year Normal Range

5 .
4 .
2019-07-25
»019-05-
3 A (\.\/-/\/_‘
2019-08-24
a /
1 -
0 o .--r'1I H H Hn !‘H ﬂrH .J-“ —a H ni ~l45 nﬂ-.r-"|-L . ﬂ rﬂﬂ e .| n|-|_ H H r-rrLrI [-Lln ITI'! (| e = nr! NJ.[ ﬂ
Mar May Jul Aug Sep Oct Nov Dec Jan Feb
2019 2019 2019 2019 2019 2019 2019 2019 2019 2020 2020
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-23 2019-09-23 0.774409 1.737402 2.952756 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-24 0.83189 1.451181 1.787402 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-25 1.34685 2.769685 3.248032 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
Ny T AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-24 2019-09-24 0.705906 1.777559 2.952756 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-25 0.815748 1.404331 1.787402 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-26 1.420472 2.751181 3.248032 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
Ny’ = N AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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Mar May Jul Aug Sep Oct Nov Dec Jan Feb
2019 2019 2019 2019 2019 2019 2019 2019 2019 2020 2020
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-25 2019-09-25 0.79685 1.794095 2.913386 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-26 0.696457 1.463386 1.826772 Wet 3 2 6
Drought Index (PDSI) Extreme wetness 2019-07-27 1.390551 2.659055 3.106299 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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Mar Apr May Jul Aug Sep Oct Nov Dec Jan Feb
2019 2019 2019 2019 2019 2019 2019 2019 2019 2020 2020
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2019-09-26 2019-09-26 0.79685 1.794095 2.893701 Wet 3 3 9
Elevation (ft) 3144.492 2019-08-27 0.607874 1.516929 1.358268 Normal 2 2 4
Drought Index (PDSI) Extreme wetness 2019-07-28 1.385827 2.645276 3.574803 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11281 87
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 0
Pl E R Dc U.5. Army Engineer Research and
Ny T AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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2020 2020 2020 2020 2020 2020 2020 2020 2020 2021 2021
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-22 2020-09-22 0.786614 1.794488 1.204724 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-23 0.89685 1.77126 1.940945 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-24 1.338583 2.721654 3.299213 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
Ny T , o AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-23 2020-09-23 0.786614 1.737402 1.204724 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-24 0.83189 1.451181 1.940945 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-25 1.34685 2.769685 3.287402 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
Ny T , o AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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2020 2020 2020 2020 2020 2020 2020 2020 2020 2021 2021
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-24 2020-09-24 0.775984 1.777559 1.204724 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-25 0.815748 1.404331 1.940945 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-26 1.420472 2.751181 3.287402 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
Ny T , o AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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2020 2020 2020 2020 2020 2020 2020 2020 2020 2021 2021
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-25 2020-09-25 0.812992 1.794095 1.204724 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-26 0.616142 1.463386 1.940945 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-27 1.390551 2.659055 3.287402 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
Ny T , o AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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Mar May Jul Aug Sep Nov Dec Jan Feb
2020 2020 2020 2020 2020 2020 2020 2020 2021 2021
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-26 2020-09-26 0.812992 1.794095 1.173228 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-27 0.577559 1.516929 1.972441 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-28 1.385827 2.645276 3.216536 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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2020 2020 2020 2020 2020 2020 2020 2020 2020 2021 2021
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-27 2020-09-27 0.694882 1.920866 1.122047 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-28 0.744095 1.522047 2.023622 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-29 1.383071 2.785827 3.204725 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
Ny T , o AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Rainfall (Inches)

Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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Mar May Jul Aug Sep Oct Nov Dec Jan Feb
2020 2020 2020 2020 2020 2020 2020 2020 2020 2021 2021
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2020-09-28 2020-09-28 0.744488 1.643307 1.122047 Normal 2 3 6
Elevation (ft) 3144.492 2020-08-29 0.724803 1.522047 2.023622 Wet 3 2 6
Drought Index (PDSI) Normal 2020-07-30 1.230709 2.333071 2.80315 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0
E'EEAH"Q“;:E‘E:’;FB ; Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11277 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
Ny T , o AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72

Development Center




Exhibit D

Antecedent Precipitation vs Normal Range based on NOAA's Daily Global Historical Climatology Network
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2023 2023 2023 2023 2023 2023 2023 2023 2023 2023 2024
Coordinates 46.147378, -103.577658 30 Days Ending 30t %ile (in) 70t %ile (in) Observed (in) | Wetness Condition | Condition Value |Month Weight Product
Observation Date 2023-08-30 2023-08-30 0.785039 1.537008 5.633858 Wet 3 3 9
Elevation (ft) 3144.492 2023-07-31 1.145276 2.570079 1.732284 Normal 2 2 4
Drought Index (PDSI) Incipient wetness 2023-07-01 2.311024 3.67126 6.799213 Wet 3 1 3
WebWIMP H,0 Balance Dry Season Result _
H Figures and tables made by the
Antecedent Precipitation Tool
WVersion 2.0 - -
gisEirgT:egro;pB Weather Station Name Coordinates | Elevation (ft) |Distance (mi) | Elevation A | Weighted A | Days Normal | Days Antecedent
* Developed by: BOWMAN 46.1936, -103.3714 2982.94 10.373 161.552 6.344 11278 90
U.5. Armvy Corps of Engineers and
- . = BOWMAN 0.2 WSW 46.1822, -103.4038 2974.081 1.738 8.859 0.797 3
Pl E R Dc U.5. Army Engineer Research and
w ik Development Center AMIDON 46.4819, -103.3222 2910.105 20.057 72.835 10.487 72
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