STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT
Casey Voigt and Julie Voigt,
Appellants, Agency Case No. RC-22-233
Vs. OAH File No. 20220259
North Dakota Public Service Commission

and Coyote Creek Mining Company,
LLC,

NOTICE OF APPEAL AND
SPECIFICATIONS OF ERROR

Appellees.
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Case No. 08-2023-CV-01338

TO: NORTH DAKOTA PUBLIC SERVICE COMMISSION, NORTH DAKOTA
ATTORNEY GENERAL DREW WRIGLEY, AND COYOTE CREEK MINING CO.,
L.L.C.

[11] PLEASE TAKE NOTICE that Appellants Casey Voigt and Julie Voigt, pursuant to
N.D.C.C. § 28-32-42, hereby give notice of their appeal from the May 9, 2023 grade approvals
designated as COY-035, COY-036, and COY-037 by the North Dakota Public Service
Commission (“PSC” or “Commission”). Copies of these grade approvals are attached hereto as
Exhibit A.

[12] Pursuant to the challenged approvals, the PSC approved the grade and soil respread
projections for surface mining permit NACC-1302, which allows surface coal mining operations
to take place on 8,091 acres in Mercer County, North Dakota. The Applicant for this mining permit
1s Coyote Creek Mining Company (“CCMC”). Casey and Julie Voigt own a cattle ranch in the
heart of the Coyote Creek Mine, and continue to ranch in the midst of the coal mine.

[13] Venue lies with this court pursuant to N.D.C.C. § 28-32-42(3)(a), which provides that the

appeal of an agency determination “may be taken to the district court designated by law, and if
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none 1s designated, then to the district court of the county in which the hearing or a part thereof
was held.” No other district court is designated by law for this appeal, and the hearing in this matter
was held in the Commission hearing room at the State Capitol in Bismarck, Burleigh County,
North Dakota. Therefore this appeal is appropriately venued in Burleigh County.

[14] The Voigts’ coal lease requires at a minimum that all suitable plant growth material be
restored to the property, or similar suitable plant growth material.

[15] Revision 12 to NACC-1302, CCMC’s mine permit, includes the following language at
Section 2.5.4:

Where overburden depths are less than 85 feet above coal, respread depths were
calculated by identifying the best sample from the worst 20% of samples at each
borehole location. Where overburden depths are greater than 85 feet above coal,
a different method will be utilized to calculate projected respread depths.
Overburden up to 85 feet in depth is typically spoiled by the dragline using a
simple side casting method. When overburden depths exceed 85 feet, a
truckshovel pre-bench fleet will normally remove any overburden greater than
85 feet above coal. Prebench material 1s usually hauled across the active pit and
placed on spoils created by the dragline. Because of this mining method, where
pre-benching operations occur, the projected respread thickness will be based
on the best sample from the worst 20% of samples of the overburden removed
by the pre-bench fleet. This depth from the surface will be determined by
subtracting 85 feet from the total depth of overburden, which would account for
the overburden removed by the dragline. The 85 foot cover limit line is shown
on the Projected Soil Respread Depth Map of Section 2.5.7. Holes have not
been drilled on tracts with unleased Federal Coal, so these arcas were assumed
to require the maximum 48 inch respread depth. Since most of the land
surrounding these tracts requires 48 inches, it is likely that this will be the actual
depth required.

[16] Atthe informal conference, Monty Johnson, PSC staff member, testified that it is a practice
of the PSC to allow different methods for calculation of projected respread depths when a truck
shovel pre-bench fleet is used, consistent with this narrative in CCMC’s Section 2.5.4 of its permit.
This “practice” of the PSC does not comply with and violates the requirements of N.D.A.C. § 69-

05.2-15-04.



[17] Any projected respread depths for property owned by the Voigts should be set at forty-
eight inches pursuant to N.D.A.C. § 69-05.2-15-04(a)(2) and their coal lease, and any grade
approval requests that are approved and which result in a calculation for respreading of suitable
plant growth material must have as a specific requirement that all property owned by the Voigts
will have suitable plant growth material respread at a minimum thickness of forty-eight inches.
This is required by the equation set forth at N.D.A.C. § 69-05.2-15-04(a)(2) but the PSC has
granted an exception to this legal requirement with no basis in law.

[18] Additionally the PSC has improperly disposed of these issues through an informal
disposition and without a hearing on these approvals specifically or other full opportunity for the
Voigts to be heard on these issues, and the way the PSC and CCMC have processed these grade
approvals behind closed doors violates the Voigts procedural and substantive due process rights
and at a minimum the approvals should be remanded for a formal adjudicative proceeding in order
to afford the Voigts due process and right to be heard on these critical issues. This determination
literally decides how much suitable plant growth material will be held to respread on the Voigt
property and goes to the heart of successful reclamation on the ranch. The Voigts have worked for
decades to build the soil health on their ranch and the PSC and CCMC are sweeping away all these
long years of hard work building up the soil with these determinations made behind closed doors.
These are pivotal decisions for the future reclamation of the ranch being made with almost no input
or formal process for the Voigts’ involvement and the informal disposition of these approvals
without a hearing and opportunity for the Voigts to be heard violates due process and fundamental
notions of fairness and public participation.

[191 WHEREFORE, the Voigts request that this Court enter an order reversing the decision

below and remanding to the Public Service Commission for further proceedings consistent with



this Court’s order and the requirements of due process, awarding costs and attorneys’ fees to the
Voigts pursuant to N.D.C.C. § 28-32-50, and granting any and all other relief to which the Voigts

may be entitled.

DATED this 7th day of June, 2023.

BRAATEN LAW FIRM

/s/ Derrick Braaten
Derrick Braaten, ND Bar # 06394
109 North 4™ Street, Suite 100
Bismarck, ND 58501
Phone: 701-221-2911
Fax: 701-221-5842
derrick@braatenlawfirm.com
Attorneys for Casey and Julie Voigt
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D My, Bevker

This letter I in follow-up 1o grade upproval request COY »{}% ihm was angm iy submitted on January 13, 3023 and
resubirdtied January 26, 2023 for approximately 16,1403 3 N“*?*é mw‘ in Fermit NACC-1302,
The postrine Tonsd use of nitive rangeland for the antire 4 {a] wead sanpy 5 consivtont
with Seotion 4.1.2 (Post-Mindng Topography aad Landuse Map}- &pg}mmé w;t.%z Bevision ?w 11 anst remaing
anchanged with pending Revision Mo 12, Conditional grade spproval i granted based on poveview of the subinitted
seaterials and a fiold inspection by PSC porsonnel. The grade approval roguest sren was graded 1o the conditionally
approved postmine lopography proposed with Revision Mo 12 Flate 3115 (Post-Miniog Topography Map) dated
22, thevefory, grade approval 1 contingent upon the spprovel of Reviston Mo 12 o Peratit NAUC-1E82,
Furtharmore, 9,3{33'3»&3 exvesting 12% must be saarified 1 elminte sHppage prior 1o subsoil respread g stated in the
Soils Handliog Plan, Section 3.1 11, of'the permit.

The proposed wpsoll respread depth of 138 inches for North Dabota Depariment of Trow Lands (State) ownership
postosine rative rengelend is approved, The total SPGM respread thickness of 48 inches for the aren depicted on the
submitiod SPOGM rospread map i3 also approved.

Please be reminded thet mrethods must be used o minimize subsoll and opsoll compantion a8 specified and
gpproviad iy Revision Mo, T o Permdt WACC1302, Upon completion of the 3PGM respread in the spprovest are
the ares must be stabilized to provent wrosicn as regaired by MDAT 6803 2-15-04(5) aned NDAC 6985 2-22-08,
Klopes exveeding 12% should be seeded and mulched a8 soen as practival aftor topsod] resprond.

H you have aay questions, please vontact this office.

Streredy,

Jossthan By

Assistant Divecton

Rechunation Division

atendaw frmomm}
hrsenlawlimscon

on wis cmadl opby: Derrick Braaten {derr
Tresirae Saste (desirs

g
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hir. L Becker
Senior Mining Engineer
LCoyote Treek Mining Comparry, LLL

D3ear M Beoker:

This Jetter fn i follow-up 1o grade spproval request TDYA036 that was submitted on Aprit 4, 2023 for
approsimately 16239 aores i Reotion 28, TN, BE9W in Permit NACUW1302. The postmine laod use of
vropland and native rogelusd aa depioted on dhe SPUBR respresd map is consistent with Nection 4. 1.2 (Post-Mining
Topugraphy ad Landuse Muapd approved with Re n Mo 11 and romadns wechangesd with pending Revision No
120 Grade approval is gronted based on 2 review of the submitted muerisls and a Beld spection by PSO poersonnel,
Furthermuore, stopes exveeding 12% must be scarified o oliminate slippage prior o subsoll resproad 83 stged in the
Soils Hawdling Plan, Section 3001 of the ponmit.

The proposed topsoll respread dopth of 1823 inches for Veolgt ownership postining evopland smi 12.2 fnches e
Yoigt owaership postmine native rangelent is approved. The toted SPOM respread thivkness of 24 inches, 38 incheg,
and 4% inches for the arses depicted on the submitted SPUM rospread map B abso approved. Blending will be
necossary in areas having differant mtal respread thivknesses, but without redasing the thickness of the ara
requiiving the gresder thickness and ensuring the proper dradnage through the transition area.

Flense be romimded that methods nust be weed to minbnize subsoll ard topsoi! sompaction ax specified and
approved in Revision Ko, 2 1o Peemit NACC-1302, Upon complation of the SPGM respread in the approved area,
the grea st be stabilized 1o preverst erogion @ reguired by NDAD 8508 2-15-0405) and NDAC 89-05.2-22-05,
Slupes exeending 12% should by sovded and mudched a3 s00n 33 practivel after topsoll reapread.

I vou brove aoy questions, please contact this office.

Kinceredy,

Q‘,‘”ﬁ"

{ e ‘\W‘ Mw OO .
Jonpthan Bouner
Assistant Divector
Roclantion Divigon

¢o vig omall andby Dorrick Bougen (doeriok@brastontaw fivan.cons}
Desirae Zaste (desinaegibratealawfivanoomn)
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My, Lee Beoker
Renior Mining Enginey

Covole Creek Mindng Company, LLC
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Piear M. Becker:

This letter is i folloveaup to grade approval request COYD37 that was sulanitted on *&gm% 11,2023 for
approginutely LRRY2 aures in the SEV: of Section 28, TI4IN, REVW in Fermit NACT- The postming lapd
uae of native rangeland as depicted on the SPGM respread mwap is consistent with & ﬁ’ats‘.\}:; »2-. 1.2 (Post-Mirdng
Topography and Landuwse Map) spproved with Revision No. T wd reping unchanged with pending Revision Mo,
12, Grade approval is granted based on a review of the subwnitted nraterials and a field inspectivon by PSC personnel.
Farthermore, slopes exceeding 12% must be scarified to eliminate slippage prior to subsol! respread as stated in the
Sotls Hemtliog Plan, Sectivn 1111, of the permit

The proposed topsail rospread dopth of 12.2 lnohes for Vol cwnership postmine native rangeland b spproved. The
total SPGM respremst thivkness of 24 inches and 36 inches for the sreas depicted on the subumitted SPGM respread
g i adso approved. Blending will be pecossary i arpes having different otad respread thivknesses, but without
reducing the thivhaese of the area roguiring the groater thickness, smd snsuring the proper drainage through the
tranaition ares.

Please be rominded that snsthods must be used 0 miniovize subsedl and topsoi! compaction as specified amd
approved in Revigion Mo, 2 o Pennlt NACC1302. Upon completion of the SPOM respread in the spproved ares,
t?ze area must be stabilived 1 provent voston as megulred by NDAT 6908 2«1 304031 aml NDAL 890322205,
Rlopes ssesuding 12% should be seeded and mulched as soon as practicad after topsol] respread.

H vour have any guestions, please contact this office.

Sincerely,

Jull T

Jonuthan Bmamer
Assintant Direotor
Rechmation Division

co vig ensadl onby Derrick Bresten (darrich@bramtenlowBinm.oom)
Dlesirae Saste {desirsci@brastenipwBnn.com)
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