
     

 
July 21, 2022 

Mr. Steve Kahl 
Executive Director 
North Dakota Public Service Commission 
600 E. Boulevard, Dept. 408 
Bismarck, ND 58505-0480 

By FedEx and E-mail (ndpsc@nd.gov) 

 
Re: Magellan Pipeline Company, L.P.’s Certification Relating to North Dakota Century 

Code § 49-22.1-01(3)(a)  
Case No. PU-22-309 

Dear Mr. Kahl: 

Magellan Pipeline Company, L.P. (“Magellan”) has received and reviewed the Request for 
Information received in the referenced matter. We also participated in a telephone conference 
with analyst Robert Frank, on July 20, 2022. For the reasons set forth in its certification, and as 
set forth below, Magellan restates that its project will not affect exclusion or avoidance areas and 
provides information responsive to the Request for Information. 

Enclosed herewith in further support of Magellan’s certification, please find the State Historic 
Preservation Office’s letter to Magellan determining that no significant sites are located in the 
area of Magellan’s project as well as a Memorandum from Barr Engineering concluding that 
there are no listed species that will be affected by the project. 

As described in Magellan’s certification, replacement of the approximately 2,200 feet of the 
Magellan’s existing Alexandria to Grand Forks pipeline is required to allow for construction of 
the Diversion Channel, a part of the Fargo-Moorhead Flood Risk Management Project 
implemented by the Metro Flood Diversion Authority (Diversion Authority) in coordination with 
the U.S. Army Corps of Engineers (USACE).  

Magellan’s relocation project involves the horizontal directional drilling of the replacement 
segment of the pipeline in the same location (a slight offset) as the existing section of pipeline, 
which must be relocated as part of the construction and operation of the Diversion Channel. 
Construction of the Diversion Channel in this area is scheduled to begin in 2023. Magellan’s 
work must be completed this construction season.  
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Notably, the Magellan project location is in areas of cultivated farm land and largely within the 
footprint of the Diversion Channel’s project area. The lands above the lowered pipeline section 
will be excavated during the Diversion Channel’s construction. Further, there are no viable 
alternatives to the Magellan project, because it must be moved in advance of the Diversion 
Channel construction and any alternative would involve routing along a new route with 
significantly more construction length and resulting areas of potential impact. 

The Diversion Channel is one of the most studied projects in recent times. The USACE prepared 
the 2011 Final Feasibility Report and Environmental Impact Statement (2011 FEIS), 2013 
Supplemental Environmental Assessment for the Fargo-Moorhead Flood Risk Management 
Project (2013 SEA), and 2019 Final Supplemental Environmental Assessment #2 (2019 SEA). 
Environmental analyses of the Diversion Channel were presented in the 2011 FEIS and 2013 
SEA. The 2019 SEA analyzed changes in other portions of the project outside of the Diversion 
Channel construction area and are not relevant to this replacement of the Magellan pipeline. 

During preparation of the 2011 FEIS and 2013 SEA, extensive Phase I investigations were 
conducted in the vicinity of several Diversion Channel alignment options. The investigations 
extended 0.5 miles on either side of the Diversion Channel alignment options and at nearby 
locations that could have a high potential for cultural resources. Several Phase II investigations 
were also conducted in the vicinity of the Diversion Channel. The following Figure 1 shows the 
area of these investigations and the general area of the Magellan pipeline replacement project.  

The 2011 FEIS, 2013 SEA, and the 2020 Section 404 Permit issued by the USACE recognized 
the completion of these investigations and associated mitigation measures. A Programmatic 
Agreement was negotiated between the USACE, North Dakota State Historic Preservation 
Officer (SHPO), Minnesota SHPO, and the cities of Fargo and Moorhead, the non-federal 
sponsors of the project. The Cass County (North Dakota) and Clay County (Minnesota) Boards 
of Commissioners and 16 Indian tribes were also invited to be concurring parties to the 
Programmatic Agreement. The Programmatic Agreement was originally signed in 2011 and 
amended in 2013. The Programmatic Agreement covers the USACE responsibilities to ensure 
compliance with Section 106 of the National Historic Preservation Act (NHPA), as amended, 
and the implementing regulations, 36 CFR Part 800, Protection of Historic Properties. 
Stipulations in the Programmatic Agreement provide for the continued consultation with these 
parties during historic preservation activities covered by the agreement. The criteria for cultural 
and archaeological resources protection during Diversion Channel construction are also included 
in the 2020 Section 404 Permit issued by the USACE. 

Overall, all Diversion Channel construction activities, including utility relocation, will be 
monitored for cultural and archaeological resources in accordance with requirements of 2011 
FEIS and 2013 SEA, Programmatic Agreement, and 2020 Section 404 Permit. This includes 
detailed excavation methods to allow for constant observation by on-site cultural 
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resources/archaeological monitors at 14 locations near existing and historic water drainages. 
However, none of these sites are located near the Magellan pipeline replacement project.  

The Programmatic Agreement, as included in the appendices of the 2011 FEIS and 2013 SEA, 
are attached to this document. Copies of the 2011 FEIS, 2013 SEA, 2019 SEA, and 2020 Section 
404 Permit can be provided to the Commission, if requested. 

Magellan again thanks the Commission and Staff for their efforts. 

Sincerely, 
 
/s/ Patrick D.J. Mahlberg 
 
Patrick D.J. Mahlberg 
Direct Dial:  612.492.7419 
Email:  pmahlberg@fredlaw.com 
 
cc: Robert Frank (by e-mail: rfrank@nd.gov) 

 
 



 
 

 

Figure 1. Locations of Cultural Resources Investigations for the Fargo-Moorhead Flood 
Risk Management Project and General Location of Magellan Pipe Replacement (Red 
Circle) (USACE) 

 

 



 

July 19, 2022 
 
Stephen Day 
Magellan Midstream Partners, L.P. 
One Williams Center, OTC‐8 
Tulsa, Oklahoma 74172 
 
 

ND SHPO Ref: 22‐0272 Magellan pipe replacement for Fargo‐Moorhead Metropolitan Area 
Flood Risk Management Project in portions of [T141N R49W Sections 17 & 20] in Cass County, 
North Dakota 
 
 
Dear Stephen, 
 
We reviewed ND SHPO Ref: 22‐0272 Magellan pipe replacement for Fargo‐Moorhead 
Metropolitan Area Flood Risk Management Project in portions of [T141N R49W Sections 17 & 
20] in Cass County, North Dakota. There are no significant sites in the area. 
 
Thank you for the opportunity to review this project under North Dakota cultural resources 
consultation. This letter does not serve as federal agency consultation or SHPO consultation for 
compliance with Section 106 of the National Historic Preservation Act of 1966, as amended, (36 
CFR Part 800), or the National Environmental Policy Act, as amended, (42 U.S.C. §§ 4321‐ 4347). 
 
If you have any questions, please contact Lorna Meidinger, Historic Preservation Specialist at 
(701) 328‐2089 or lbmeidinger@nd.gov 
   
Sincerely, 
 
 
 

for William D. Peterson PhD 
Director, State Historical Society of North Dakota 
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Barr Engineering Co. 4300 MarketPointe Drive, Suite 200, Minneapolis, MN 55435   952.832.2600  www.barr.com 

Memorandum 

To: Stephen Day; Magellan Pipeline Company, L.P.  
From: Tyler Seiboldt; Barr Engineering 
Subject: T&E Desktop Review 
Date: July 21, 2022 
Project: FMM Water Diversion Relocation 

Barr Engineering (Barr) was contracted by Magellan Pipeline Company, L.P. (Magellan) to conduct a 
Threatened and Endangered Species Desktop Review of their FMM Water Diversion Relocation Project 
located in Cass County, North Dakota. This review considered possible impacts from the active project 
with a 350 foot-wide buffer zone from the pipeline (Figure 1). However, it should be noted that the access 
route to the workspace is an existing road and disturbance is not anticipated within the small wooded 
area. Barr reviewed the United States Fish and Wildlife Service (USFWS) Information for Planning and 
Consultation (IPaC) website on July 20, 2022, to identify any federally listed species and designated critical 
habitat protected under the Endangered Species Act (ESA) that may be present within or near the project 
workspace. The review identified three threatened species and one candidate species that may occur 
within or near the project (Attachment 1). Descriptions of the species habitats and effect determinations 
are provided in the following sections:  

• Northern Long-eared Bat (Threatened): The northern long-eared bat (Myotis septentrionalis) 
hibernates in caves and mines and swarms in surrounding wooded areas in autumn. This species 
roosts and forages in upland forests during late spring and summer . The project site is located 
entirely within an active agricultural field; as such, no tree and/or brush clearing is expected at this 
site, and no suitable roosting tree habitat or winter hibernacula will be impacted. Based on known 
roost tree and hibernacula data, no known maternity roost trees or hibernacula are within 150 feet or 
1/4 mile of the site, respectively. Impacts to northern long-eared bats are not anticipated.  
 

• Dakota Skipper (Threatened): The Dakota skipper (Hesperia dacotae) is typically found in native dry-
mesic to dry prairie where mid-height grasses, such as little bluestem (Schizachyrium scoparium var. 
scoparium), prairie dropseed (Sporobolus heterolepis), and side-oats grama (Bouteloua curtipendula 
var. curtipendula), are a major component of the vegetation. The project site is located entirely within 
an active agricultural field that would not be considered suitable habitat for this species. No native 
dry-mesic or dry prairies will be impacted; as such, impacts to Dakota skipper are not anticipated.  
 

• Monarch Butterfly (Candidate): The monarch butterfly (Danaus plexippus) lives in fields and parks 
where milkweed and native plants are common. The project site is located entirely within an 
agricultural field where milkweed may be present; however, candidate species are not legally 
protected under the ESA.   
 

• Western Prairie Fringed Orchid (Threatened): The western prairie fringed orchid (Platanthera 
praeclara) occurs almost exclusively in remnant native prairies and sedge meadows. The majority of 
sites occur in full sunlight on moist, calcareous till or sandy soils, primarily along swales and in marsh 
areas. None of the sites have a significant history of cattle grazing, although a few have a history of 
intermittent mowing for wild hay. The project site is located entirely within an active agricultural field 



To: Stephen Day; Magellan Pipeline Company, L.P.  
From: Tyler Seiboldt; Barr Engineering 
Subject: T&E Desktop Review 
Date: July 21, 2022 
Page: 2 

\\barr.com\projects\Jeff City\34 ND\09\34091056 FMM Water Diversion Relocation\WorkFiles\01 - T&E\DRAFT_Magellan T&E Desktop Review Memo_7.20.2022.docx 

that is not suitable habitat for this species. No remnant native prairies and sedge meadows will be 
impacted; as such, impacts to western prairie fringed orchid are not anticipated. 

 
Based on a review of the project area, including a 350 foot-wide buffer on either side of the pipeline 
location, and the data from the USFWS IPaC website, no federally-listed species will be affected by the 
project. There are no state-listed species in North Dakota. 

 
Thank you,  

 
Tyler Seiboldt 
Environmental Scientist 
 
Attachments 

• Figure 1 – Project Location  
• Attachment 1 – USFWS IPaC Resource List  
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