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Public Service Commission
State of North Dakota

June 13, 2019

Mr. Clyde Eisenbeis
2819 Horgan Drive
Bismarck, ND 58503

Dear Mr. Eisenbelis:

The North Dakota Public Service Commission (Commission) has reviewed your filing, dated
May 15, 2019, regarding your land located in the NW'4 of Section 34, T146N, R§8W.

Upon review of your filing, the requested manner to process this filing is unclear. However,
based upon the Reclamation Division’s July 23, 2018 response and the filing’s citation (69-05.2-
28-01 and 69-05.2-28-02), the Commission is administratively processing this as a request for
informal review. On June 12, 2019, the Commission informally reviewed and discussed your
filing during a work session on June 12, 2019 and asked me to respond to you.

Your property is located off-permit and adjacent to Surface Coal Mining Permit NACT-9501 at
the Coteau Properties Freedom Mine. The E'2 of Section 34 is part of Surface Coal Mining
Permit NACT-9501. Portions of the permitted area in the E'2 of Section 34 were mined and
reclaimed. Sedimentation ponds P-H34-04 and P-H34-05 were also constructed in the NEY4 of
Section 34 upstream of your property in 1999 and 2004, respectively. The purpose of
sedimentation ponds is to detain surface runoff from mine disturbance areas until it meets the
required effluent or discharge standards. During active mining operations, Coteau routed
discharges from these ponds around your property through pipes to the main drainage channel in
the NW4 of Section 34. Sedimentation pond P-H34-04 was removed and reclaimed in 2013 and
sedimentation pond P-H34-05 was removed and reclaimed in 2015.

Many of the points in your filing were previously addressed in the Reclamation Division’s July
23,2018 letter to you. A copy of that letter is attached (Attachment 1) and serves as part of our
response; however, each of your specific complaints is addressed below. Also in response to

your earlier concerns, we requested additional information from Coteau (see Attachment No. 2)
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regarding the diversion/road ditch and erosion on your property. Coteau’s response is provided
in Attachment No. 3.

Complaint No. 1: Constructed a diversion ditch on farmland creating a new affected area
outside the permit area without a PSC permit revision and without Landowner consent, no
associated reclamation plan or performance bond, and resulted in loss of crop income.

Reclamation Division staff noted on several occasions an existing diversion located on the east
side of your property in the NWY4 of Section 34 (off-permit). We are uncertain who constructed
this diversion or when it was constructed; however, it was in place well before the adjacent area
was permitted, mined, and reclaimed. This diversion flowed to the north until it intercepted the
south road ditch of the road between the NW%4 of Section 34 and the SW'4 of Section 27.

On August 28, 2007, Coteau submitted the application for Revision No. 30 to Surface Coal
Mining Permit NACT-9501. This revision proposed changes to the postmine topography and
watershed boundaries in the NEY4 of Section 34. The size of watershed 14-14 (most of the area
controlled by sediment pond P-H34-04) decreased slightly (5 acres smaller than premine) but the
size of watershed 14-15 (most of the area controlled by sediment pond P-H34-05) was increased
by 132 acres. The combined area of watersheds (14-4 and 14-15) increased by a total of 127
acres. Revision No. 30 also proposed some land use changes for the NEY4 of Section 34
including changing the postmine land use of a portion of the watersheds from cropland to native
grassland. Attachment 1 includes maps depicting pre- and post-mine watersheds 14-14 and 14-
15.

Due to the changes proposed by Revision No. 30 (increased watershed size and changes to the
post mine topography), Coteau was asked to provide additional documentation that downstream
areas would not be adversely affected by the increased watershed size of watershed 14-15.
Coteau updated the Probable Hydrologic Consequences (PHC) section of the permit to address
these concerns. Their analysis compared the premine watershed characteristics to those
proposed in Revision 30. A standard and commonly accepted watershed flow model was used to
predict runoff velocity and volumes from the revised watershed areas and these values were
compared to the premine conditions using the same models. Attachment 1 includes the results of
that modeling (Table 3 of Section 2.2.5 of Permit NACT-9501).

The model predicted the peak discharge rate (velocity measured in cubic feet per second or cfs)
and total runoff volume measured in acre-feet (ac-ft). Three different rainfall events were
modeled: a 2-year, 24 hour rainfall event (1.93”), a 10-year, 24 hour rainfall event (3.12”), and a
25-year, 24 hour rainfall event (3.63”). Peak discharge and total runoff volumes were calculated
at the control point (the point where the sedimentation ponds would have discharged) for each
watershed and then for the combined flow of both watersheds. The combined total discharge
rate and flow volume is simply the sum of the two watersheds. While the calculated peak
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discharge and total runoff volume of watershed 14-15 increased over premine conditions, the
peak discharge and total runoff volume of watershed 14-14 decreased, and the sum total peak
discharge and total runoff volume for both watersheds (or that which would flow in the
diversion) actually decreased.

As part of our review of Revision No. 30, Reclamation Division staff have reviewed the flow
modeling provided by Coteau and have determined the parameters and assumptions used were
appropriate and reflected the actual conditions. In response to your concerns, staff again
modeled both watersheds and the results of our independent modeling are similar to those
provided by Coteau in Revision 30. The results of our modeling are also included in Attachment
1.

Our analysis shows that even though the total combined watershed size increased after
reclamation, the expected total flow rates and volumes are less than the premine condition. This
is due to a number of reasons but is primarily due to the reclaimed or postmine watersheds being
less steep than the premine watersheds. The premine average slope of watershed 14-15 was
12.7% and the postmine average slope is 4.4%. In addition, the soils with a higher runoff
potential (shallow and claypan soils) that were common in the premine watershed were replaced
with deeper, loamy soils with higher infiltration rates and lower runoff potential. In addition,
there is less cropland and more native grassland in the reclaimed watershed than in the premine
watershed. The perennial native grassland vegetation generally has a lower runoff potential than
cropland.

North Dakota Century Code 38-14.1-24(8) requires that mining companies “minimize
disturbances to the prevailing hydrologic balance at the mine site and in associated offsite areas
and to the quality and quantity of water in surface and ground water systems both during and
after surface coal mining operations and during reclamation.” As part of Revision No. 30, the
Reclamation Division determined that although the combined watershed size increased following
mining and reclamation, the combined peak discharges and total runoff volume decreased or was
near premine conditions. Therefore, there would be no adverse effects to the downstream areas
as a result of the changes proposed in Revision No. 30. Revision No. 30 was approved on
January 9, 2009.

As previously stated, the original diversion was constructed many years prior to mining and
reclamation. At the time that Revision No. 30 to Permit NACT-9501 was approved, Coteau
demonstrated that the changes proposed by Revision No. 30 would not have adverse effects on
downstream areas and the Reclamation Division concurred. The condition or the functionality of
the existing diversion on your property was not evaluated at that time since the Reclamation
Division found that the actions proposed by Revision 30 would not result in adverse effects to
downstream areas, i.e., the calculated combined flows of reclaimed watersheds 14-14 and 14-15
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are less than the premine condition. Our re-analysis of this finding in response to your concerns
reaffirms our original finding made in 2009 when Revision No. 30 was approved.

The Reclamation Division was not involved in the reconstruction of this diversion and continues
to view this issue as a matter between Coteau and the landowner. We do not view reconstruction
of the diversion as a mining related matter and therefore, it is not subject to our jurisdiction nor
was it an activity that required to be permitted.

Complaint No. 2: Discharged more than 7 billion gallons of surface coal mine disturbed area
pond water from within the permit area onto the adjacent farmland which resulted in gullies,
loss of topsoil, and loss of crop income from the farmland (impact outside the permit area
without a PSC permit revision and Landowner consent.

It appears that the pond discharges listed on Appendix F of your complaint are all of the pond
discharges from the Freedom Mine for the time period of January 1, 2011 through June 25, 2018.
Currently there are 68 active discharge points (sediment ponds) at the Freedom Mine and only a
small portion of the discharge points drain to your property. A total of eight discharge points,
discharge points no. 38 (Sump S-102-01), 47 (Pond P-102-02), 50 (Pond P-103-01), 59 (Pond P-
H34-01), 61 (Pond P-34-04), 85 (Pond P-H34-05), 148 (Pond P-W11-01), and 155 (Pond P-
WO03-04), are the only discharge points/ponds that could have discharged to your property, all of
the other discharge points/ponds discharged to other watersheds. Of the 8 discharge
points/ponds, all have been reclaimed with the exception of Ponds P-W11-01 and P-W03-04. As
previously stated, pond discharges from sedimentation ponds P-H34-04 and P-H34-05 were
routed around your property via a pipe discharge during mining and reclamation. Only when
these ponds overflowed, did they flow through the old field-engineered diversion and/or across
your property.

It should be noted any pit water (i.e., groundwater) encountered in the west mine area of the
Freedom Mine is pumped to the legal drain/Antelope Creek which flows to the south, away from
your property. It should also be noted that sedimentation ponds only detain surface runoff that
would otherwise have flowed down the natural drainages had the ponds not been in place.
Generally, the water in the sedimentation ponds is eventually discharged when it meets the
required North Dakota Department of Environmental Quality discharge standards. So the effect
of the sedimentation ponds on hydrologic balance is to delay the timing of the flow event to the
downstream drainage. Sedimentation ponds do not necessarily increase the volume of water that
flows through a drainage system, it only affects the timing of the flow event.

There is evidence that there has been a long-term erosion problem in the NW'4 of Section 34.
Historical aerial photographs provide evidence of erosion prior to mining and reclamation.
Google Earth contains aerial photos dating back to 1995, prior to any mining having taken place
in the watersheds above your property. The 1995 aerial photo shows the same erosion and
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drainage patterns as pointed out on Page 9 of 17 of the PSC and OSMRE Complaint: Eisenbeis
Farmland. In addition, Attachment No. 4 includes aerial photos from 1977 and 1996 that show
similar erosion and drainage patterns. We believe the field-engineered diversion was constructed
as an attempt to minimize runoff and reduce erosion well before the adjacent area was permitted,
mined, and reclaimed. As previously pointed out, runoff from the upstream areas was routed
around your property during mining and reclamation activities via pipe discharges to natural
drainage at the north end of property. Runoff from upstream areas continues to be routed around
property via the reconstructed diversion.

On page 10 of 17 of the complaint, you provide a map showing elevations of your property in
1970 and 2015. You allege that the differences between the two surveys is due to erosion on
your property. Although there are some slight differences in elevation, we believe this is most
likely due to differences in technology. Please note that the 1970 contours (red color) are on a
ten-foot elevation contour, i.e., there is ten feet of elevation difference between elevation
contours. The 2015 contours are on a 2-foot elevation contour and were most likely derived
from LIDAR, a much more sophisticated and accurate method of producing surface contour
maps. The index contours (elevations 1890, 1900, 1910, and 1920) for the two surveys actually
align very well. We believe that the slight differences between the two surveys is the result of
different survey methodologies and accuracies and not the result of erosion.

The only time when there would have been flows across your property from the upstream areas
east of your property during mining and reclamation is when the ponds overflowed due to a
significant runoff event in excess of the design standards. The ponds were designed to contain a
10-year/24-hour storm event. Pond overflows are acceptable provided that water levels of the
ponds are maintained at a level below which an adequate amount of water storage is provided to
contain a 10-year/24-hour storm event.

We are aware that the rebuilt diversion overflowed twice, both times in 2014. One overflow
event took place on the south end of the reconstructed diversion and was likely due to snow
blocking the diversion channel making it non-functional during a snowmelt event. The other
overflow event took place in August 2014 following a significant rainfall event in excess of the
design standard that caused sediment pond P-H34-05 to overflow. The watershed 14-15 outlet
into the reconstructed diversion washed out causing the diversion to overtop. The pond overflow
was not considered a violation since adequate storage was provided in sediment pond P-34-05 to
contain a 10-year/24-hour event. We are aware that the erosion associated with these events was
repaired by Coteau.

Any erosion that has taken place while the diversion has been functioning as intended (i.e.,
taking runoff water from upstream areas around the east side of your property), is not likely to
have been caused by runoff from the upstream watersheds. Simply put, the diversion prevents
runoff from the areas above the diversion from flowing across your property. Therefore, the
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erosion observed on the cropland portion of your property is not caused by runoff from the
upstream portions of the watershed as the runoff from the upstream areas (Coteau property) is
intercepted by the diversion and does not flow across the cropland portion of your property.

The Reclamation Division has determined that Coteau conducted mining and reclamation
activities in the watersheds above your property in the NW¥% of Section 34 in accordance with
our surface coal mining laws and regulations. The Commission cannot require Coteau to repair
erosion that is not the result of mining and reclamation activities.

Complaint No. 3: This same 7 billion gallons of surface coal mine disturbed area pond from
within the permit area water entered the farmland creek which resulted in flooding the southwest
corner of the farmland which caused the loss of crop income (impact outside the permit area,
without a PSC permit revision and without Landowner consent).

As stated in our response to Complaint No. 2, only a small fraction of the discharges from the
Freedom Mine listed in Appendix F actually flowed through your property. Water discharged
from ponds P-H34-04 and P-H34-05 while they were in place would not have affected the
drainage channel through your property as these ponds were discharged via pipe around your
property and entered the natural drainage at the very north edge of your property and continued
to flow to the north through the natural drainage to Lake Sakakawea. Currently, only discharges
from ponds P-W11-01 and P-W03-04 would flow through your property and those discharges
flow through the natural drainage that runs through the center portion of your property.

To date, there have been no mine pond discharges to the western-most drainage channel (the
cattail area is located in or near this drainage channel) through your property. Flows in the
western-most drainage channel are from an entirely undisturbed watershed located south and
west of your property. A significant portion of this watershed is not even within the permit area.

Complaint No. 4: Modified a Mercer County road ditch making it deeper in order to convey the
large volume of water discharge away from the coal mine that resulted in blockage of historical
direct ramp access to the farmland (such construction was done outside the permit area without
a PSC permit revision, without Landowner consent, and without a Mercer County permit)

Similar to the construction of the diversion, we view the deepening of the road ditch and
property access as a matter between Coteau and the landowner. We do not view it as a mining
related matter and as such is not jurisdictional to the Commission.

Although mining and reclamation activities modified the watersheds upstream of your property,
we believe the demonstration has been made that Coteau has minimized disturbances to the
prevailing hydrologic balance at the mine site and associated offsite areas as required by North
Dakota Century Code 38-14.1-24(8). Any erosion on your property that was the result of mining
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or reclamation activities (overtopping of the diversion) has been repaired. Staff continues to
monitor this area during routine mine inspections. At this time, we do not believe that a joint
inspection is necessary.

This informal review does not affect an opportunity to request a formal review under North
Dakota Century Code section 38-14.1-30, or to a citizen’s suit under North Dakota Century Code
section 38-14.1-40. If the intent was to file a formal complaint subject to an adjudicative
process, please see the attached document, “Filing A Formal Complaint” (Attachment No. 4).

Please feel free to contact our office if you have any questions.

Sincerely,

Dean K. Moos
Director, Reclamation Division

Attachments: 1) July 23, 2018 Letter to Mr. Eisenbeis w/ Attachments
2) May 14, 2018 Letter from the Reclamation Division to Coteau
3) June 19, 2018 Response Letter from Coteau to the Reclamation Division
4) Document “Filing a Formal Complaint”

cc: Jeff Fleischman
David Berry
Sarah Flath

Minedata/Freedom/FormalComplaint/2019/Informal_Review_ltr_to_Eisenbeis_6-13-19
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July 23,2018

Mr. Clyde Eisenbeis
2819 Horgan Drive
Bismarck, ND 58503

Dear Mr. Eisenbeis:

The Reclamation Division has reviewed your concerns regarding your land located in the NW4
of Section 34, T146N, R88W, as outlined in your May 4, 2018 email. Your property is located
off-permit and adjacent to Surface Coal Mining Permit NACT-9501 at the Coteau Properties
Freedom Mine.

The main issues you raise are: the diversion that was reconstructed on your property; access to
your property; erosion on your property; and wet areas within your property.

The EY of Section 34 is part of Surface Coal Mining Permit NACT-9501. Portions of the
permitted area in the E% of Section 34 were mined and reclaimed. Sedimentation ponds P-H34-
04 and P-H34-05 were also constructed in the NEY of Section 34 upstream of your property in
1999 and 2004, respectively. The purpose of sedimentation ponds is to detain surface runoff
from mine disturbance areas until it meets the required effluent or discharge standards. During
active mining operations, Coteau routed discharges from these ponds around your property
through pipes to the main drainage channel in the NWYi of Section 34. Sedimentation pond P-
H34-04 was removed and reclaimed in 2013 and sedimentation pond P-H34-05 was removed
and reclaimed in 2015.

Reclamation Division staff noted on several occasions an existing diversion located on the east
side of your property in the NWY4 of Section 34 (off-permit). This diversion flowed to the north
until it intercepted the south road ditch of the road between the NW4 of Section 34 and the
SWV; of Section 27. We are uncertain who constructed this diversion and when it was
constructed but it appears to have been in place for a long time. We assume that it was
constructed to alleviate erosion on the downstream areas in the NWY of Section 34. Historic




Mr. Clyde Eisenbeis
July 23, 2018
Page 2 of 6

aerial photography indicates well-defined erosion patterns in the NW' of Section 34, well
before the area was permitted, mined, and reclaimed.

On August 28, 2007, Coteau submitted the application for Revision No. 30 to Surface Coal
Mining Permit NACT-9501. This revision proposed changes to the postmine topography and
watershed boundaries in the NE% of Section 34. The size of watershed 14-14 (most of the area
controlled by sediment pond P-H34-04) decreased slightly (5 acres smaller than premine) but the
size of watershed 14-15 (most of the area controlled by sediment pond P-H34-05) was increased
by 132 acres. The combined area of watersheds (14-4 and 14-15) increased by a total of 127
acres. Revision No. 30 also proposed some land use changes for the NEV4 of Section 34
including changing the postmine land use of a portion of the watersheds from cropland to native
grassland. Attached are maps depicting pre- and post-mine watersheds 14-14 and 14-15.

Due to the changes proposed by Revision No. 30 (increased watershed size and changes to the
post mine topography), Coteau was asked to provide additional documentation that downstream
areas would not be adversely affected by the increased watershed size of watershed 14-15.
Coteau updated the Probable Hydrologic Consequences (PHC) section of the permit to address
these concerns. Their analysis compared the premine watershed characteristics to those
proposed in Revision 30. A standard and commonly accepted watershed flow model was used to
predict runoff velocity and volumes from the revised watershed areas and these values were
compared to the premine conditions using the same models. Attached are the results of that
modeling (Table 3 of Section 2.2.5 of Permit NACT-9501).

The model predicted the peak discharge rate (velocity measured in cubic feet per second or cfs)
and total runoff volume measured in acre-feet (ac-ft). Three different rainfall events were
modeled: a 2-year, 24 hour rainfall event (1.937), a 10-year, 24 hour rainfall event (3.12”), and a
25-year, 24 hour rainfall event (3.63”). Peak discharge and total runoff volumes were calculated
at the control point (the point where the sedimentation ponds would have discharged) for each
watershed and then for the combined flow of both watersheds. The combined total discharge
rate and flow volume is simply the sum of the two watersheds. While the calculated peak
discharge and total runoff volume of watershed 14-15 increased over premine conditions, the
peak discharge and total runoff volume of watershed 14-14 decreased, and the sum total peak
discharge and total runoff volume for both watersheds (or that which would flow in the
diversion) actually decreased.

The Reclamation Division staff have reviewed the flow modeling provided by Coteau and have
determined the parameters and assumptions used were appropriate and reflected the actual
conditions. In response to your concerns, staff again modeled both watersheds and the results of
our independent modeling are similar to those provided by Coteau in Revision 30. A copy of our
analysis is attached.




Mr. Clyde Eisenbeis
July 23, 2018
Page 3 of 6

Our analysis shows that even though the total combined watershed size increased after
reclamation, the expected total flow rates and volumes are less than the premine condition. This
is due to a number of reasons but is primarily due to the reclaimed or postmine watersheds being
less steep than the premine watersheds. The premine average slope of watershed 14-15 was
12.7% and the postmine average slope is 4.4%. In addition, the shallow and claypan soils that
were common in the premine watershed were replaced with deeper, loamy soils with higher
infiltration rates. In addition, there is less cropland and more native grassland in the reclaimed
watershed than in the premine watershed. The perennial native grassland vegetation generally
has a lower runoff potential than cropland.

North Dakota Century Code 38-14.1-24(8) requires that mining companies “minimize
disturbances to the prevailing hydrologic balance at the mine site and in associated offsite areas
and to the quality and quantity of water in surface and ground water systems both during and
after surface coal mining operations and during reclamation.” As part of Revision No. 30, the
Reclamation Division determined that although the combined watershed size increased following
mining and reclamation, the combined peak discharges and total runoff volume decreased or was
near premine conditions. Therefore, there would be no adverse effects to the downstream areas
as a result of the changes proposed in Revision No. 30. Revision No. 30 was approved on
January 9, 2009.

As previously stated, pond discharges were routed around your property via a pipe discharge
during mining and reclamation. Only when the ponds overflowed, did they flow through the old
field-engineered diversion. Coteau has indicated that they were approached by the tenant Wayne
Eisenbeis in 2010 and 2011 about the erosion in the NW4 of Section 34. It should be noted that
this erosion had taken place while the pond discharges were being routed around the NWVa of
Section 34. In 2011, the tenant reportedly also asked that the diversion be rebuilt to prevent the
re-occurring erosion. The diversion was re-built by Coteau in late 2012. Coteau indicated that
they have repaired erosion on your property in 2010, 2011, and 2014. In addition, grassed
waterways were installed by Coteau on your property in 2015; however, they have been farmed
through.

Attached to this letter is a copy of the April 26, 2018 inspection report that you and the current
renters participated in.

Each of your specific concerns is addressed separately below:

The diversion that was reconstructed on your property: As previously stated, the original
diversion was constructed many years prior to mining and reclamation. At the time that Revision
No. 30 to Permit NACT-9501 was approved, Coteau demonstrated that the changes proposed by
Revision No. 30 would not have adverse effects on downstream areas and the Reclamation
Division concurred. The condition or the functionality of the existing diversion on your property




Mr. Clyde Eisenbeis
July 23, 2018
Page 4 of 6

was not evaluated at that time since the Reclamation Division found that the actions proposed by
Revision 30 would not result in adverse effects to downstream areas, i.e., the calculated
combined flows of reclaimed watersheds 14-14 and 14-15 are less than the premine condition.
Our re-analysis of this finding in response to your concerns reaffirms our original finding made
in 2009 when Revision No. 30 was approved.

It is our understanding that the tenant at the time asked Coteau to reconstruct the diversion and
south road ditch. The Reclamation Division was not involved in the reconstruction of this
diversion and continues to view this issue as a matter between Coteau and the landowner. We do
not view reconstruction of the diversion as a mining related matter and therefore, it is not subject
to our jurisdiction.

However. in our review of the matter, we concluded that Coteau should reconfigure the upstream
drainage channel from watershed 14-15 into the reconstructed diversion channel. This is
discussed further under Required Action near the end of this letter.

Access to vour property: You have requested that the creflex crossing on the north side of your
property be replaced with an approach to improve access. The creflex crossing was previously
installed by Coteau shortly after the diversion/road ditch had been reconstructed. Coteau has
indicated that they were willing to build the approach provided you sign the agreement they
prepared. You indicate that you provided them with your permission to construct the approach.
We encourage you and Coteau to resolve this issue to both parties’ satisfaction. As with the
reconstructed diversion, we do not view the road ditch and access as a mining related matter that
is jurisdictional to the Commission.

Repair of erosion: There is evidence that there has been a long-term erosion problem in the
NEY:NWVY of Section 34. Historical aerial photographs provide evidence of erosion prior to
mining and reclamation. We believe that is why the field-engineered diversion was constructed
in the first place. During mining and reclamation, runoft from the upstream areas was routed
around your property. The only time when there would have been flows across your property
from the upstream areas is when the ponds overflowed due to a significant runoff event in excess
of the design standards. We are aware that the rebuilt diversion overflowed twice, both times in
2014. One overflow event took place on the south end of the reconstructed diversion and was
likely due to snow blocking the diversion channel making it non-functional during the snow melt
event. The other overflow event took place in August 2014 following a significant rainfall event
in excess of the design standard that caused sediment pond P-H34-05 to overflow. The
watershed 14-15 outlet into the reconstructed diversion washed out causing the diversion to
overtop. We are aware that the erosion associated with these events was repaired by Coteau.
Any erosion that has taken place while the diversion has been functioning as intended (i.e.,
taking runoff water from upstream areas around the east side of your property), is not likely to
have been caused by runoff from the upstream watersheds.
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The Reclamation Division has determined that Coteau conducted mining and reclamation
activities in the watersheds above your property in the NWY of Section 34 in accordance with all
required surface coal mining laws and regulations, and therefore they are not responsible for the
erosion that may have occurred on your property. The Reclamation cannot require Coteau to
repair erosion that is not the result of mining and reclamation activities.

Wet areas within your property: You imply that Coteau has raised the water table in this area
resulting in wet areas in the southwest corner of your property. The natural surface flow in this
area is to the north through several low gradient natural drainage channels within the Beulah
Trench. Ground water also flows to the north in this area. Since 2010, there have been very
limited surface water discharges and no pit water discharges to the north from Coteau’s mining
operations located to the south of your property. All pit water discharges and most of the surface
water discharges have been to the south through West Antelope Creek. However, there are large
undisturbed portions of the watershed that still flow naturally to the north and do not flow
through a sediment pond.

The elevation of shallow ground water tables have raised over much of western and central
North Dakota in recent years due a trend of increased precipitation. In addition, ground water
elevations in the Beulah Trench are influenced by the water elevation of Lake Sakakawea, which
has been operated at relatively high levels for several years. The Reclamation Division
concludes that the wet areas in your field are not the result of Coteau’s mining and reclamation
activities.

Required Action: During our reanalysis of the Probable Hydrologic Consequences (PHC), we
noted the reclaimed grassland drainage channel for watershed 14-15 (within the permit area)
enters the reconstructed diversion at a right angle and drops several feet in elevation over a very
short distance. This configuration has resulted in erosion and maintenance problems in the past.
The original drainage channel flowed in a more northwesterly direction and entered the existing
diversion near the northeast corner of the NWY of Section 34. We will require Coteau to re-
route this drainage channel in a more northwesterly manner, similar to how it existed prior to
mining. This will result in a more stable configuration and much of the drainage from watershed
14-15 will flow almost directly into the east-west reconstructed road ditch rather than flowing
into the north-south reconstructed diversion. As a result of this reconfiguration, most of the
drainage from watershed 14-15 will “bypass™ your property with the exception of the south road
ditch. Most of this “reconfiguration work™ will take place within the permit area; however, the
point at which the reconfigured drainage channel will enter the reconstructed diversion is located
on your property and we encourage you to work with Coteau to accommodate the
reconfiguration of this drainage channel.




Mr. Clyde Eisenbeis
July 23, 2018
Page 6 of 6

As requested in your June 26, 2018 email, we can meet with you at your convenience if you so
desire. We can also extend the invitation to Attorney General Stenehjem as you requested once
the date of the meeting is established.

Please feel free to contact our office if you have any questions.

Sincerely,
/'/ ’
- %ﬂ“ﬁk t%{écm(/”
Dean K. Moos

Director, Reclamation Division

Attachments: 1) Pre-Mine Topography, Landuse, & Imagery above NW', T146N, R88W
2) Post-Mine Topography, Landuse, & Imagery above NW', TI46N, R88W
3) Table 3 of Section 2.2.5, PHC, Revision 30 to Permit NACT-9501
4) Results of the Reclamation Division modeling & map
5) April 26, 2018 Inspection Report

cc: Sarah Flath
Chris Friesz
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COMMISSIONERS
Randy Christmann
Julie Fedorchak
Brian Kroshus

Executive Secretary
Darrell Nitschke

Public Service Commission
State of North Dakota

600 East Boulevard, Dept. 408
Bismarck, North Dakota 58505-0480
Web: www.psc.nd.gov

E-mail: ndpsc@nd.gov

Phone: 701-328-2400

ND Toll Free: 1-877-245-6685

Fax: 701-328-2410

TDD: 800-366-6888 or 711

May 14,2018

Ms. Sarah Flath
Environmental Manager
Coteau Properties Company
204 County Rd. 15

Beulah, ND 58523

Dear Ms. Flath:

The purpose of this letter is to request additional information regarding the diversion that was constructed
in the NW Y of Section of 34, T146N, R88W on property owned by the Eisenbeis family. Please provide
a response to each of the following questions or requests for additional information in a timely manner.

I

What was the condition of the pre-existing north/south diversion between the NE'z and NW ' of
Section 34 and the pre-existing road ditch on the south side of the road between the NEANW Y4 of
Section 34 and the SEY4SWVY of Section 27 prior to reconstruction? Were these features in
functional condition and capable of handling the flows from the premine watershed?

Was the original diversion capable of handling the flows from the upstream areas during and
following mining and reclamation activities?

Is there evidence that the original diversion overtopped during mining and reclamation (i.e., prior
to being reconstructed)?

Please explain why the diversion and road ditch were reconstructed.

Permit NACT-9501 includes design information for the two permanent grassed waterways that
were constructed below sedimentation ponds P-H34-04 and P-H34-05 in the W'2NEY: of Section
34. Was the rebuilt diversion and road ditch designed and reconstructed to handle the combined
flows from these two grassed waterways?

Are the assumptions and conditions used in the Probable Hydrologic Consequences still valid and
applicable? If not, what changes have occurred?

How many times has the rebuilt diversion overtopped since being rebuilt and under what
circumstances did it overtop?




Ms. Sarah Flath
May 14, 2018
Page 2 of 2

The Reclamation Division encourages Coteau to work with the Eisenbeis family to address their concerns
regarding access to their property.

If you have any questions, please contact this office.

Sincerely,

Dean K. Moos

Director
Reclamation Division

cc:  Clyde Eisenbeis
Chris Friesz

Minedata/Freedom/Permits/NACT-9501/AdminCorr/2018/Sec34_Diversion_info_rgst_ltr_5-14-18
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June 19,2018

Mr. Dean K. Moos

Director Reclamation Division
Public Service Commission
600 East Boulevard Avenue
Department 408

Bismarck, ND 58505-0480

Dear Mr. Moos:

This letter is in response to your letter dated May 14, 2018. Provided are responses to each of the
following questions or requests.

1. What was the condition of the pre-existing north/south diversion between the NE'; and NW"% of
Section 34 and the pre-existing road ditch on the south side of the road between the NE/sNW;
of Section 34 and the SEY%SW? of Section 27 prior to reconstruction? Were these features in
functional condition and capable of handling the flows from the premine watershed?

The diversion was in poor condition. It was silted in areas and blown out in others. There
were also small trees or shrubs growing in the diversion channel. There was little to no
elevation difference between the field and diversion bottom and between the field, ditch
bottom, and the road top. The ditch had filled in with sediment over the years and when
water did flow in this area, it mostly flattened out over a broad area and flooded into the
adjoining field.

The diversion was not capable of handling pre-mining flows. This is evident by the erosion
shown in Figures 1 and 2, attached. Figures | and 2 are aerial photographs of the field from
1977 and 1996 respectively.

2. Was the original diversion capable of handling the flows from the upstream areas during and
following mining and reclamation activities?

No. As indicated above, the diversion was not capable of handling pre-mining flows and it
was not capable of handling flows during mining and reclamation activities even though
runoff was controlled during mining and reclamation activities. From 1999 to 2015, a large
portion of runoff from the watershed above the diversion was captured by sedimentation
ponds P-H34-04 and P-H34-05. While in place, these ponds were discharged around the
downstream cropland through HDPE poly pipe into the main channel flowing through the
center of the NWY of Section 34. This was done to avoid exacerbating the erosion that was
already occurring regularly on the east side of the crop field prior to and during mining
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Mr. Dean K. Moos
June 19, 2018
Page 2 of 4

activities. Therefore, it can clearly be concluded that if erosion was occurring when runoff
was captured, the existing diversion would not have had the capacity to handle the flows
when the ponds were removed.

It should be noted that flows during mining and following mining are less than the flows
which occurred pre-mining. It should also be noted that erosion and flooding occurred in
the subject field long before mining, as can be shown by viewing aerial photos, including
Figures 1 and 2, dating back several decades prior to Coteau entering the area.

3. Is there evidence that the original diversion overtopped during mining and reclamation (i.e.,
prior to being reconstructed)?

The producer approached Coteau in both 2010 and 2011 about aiding in repairing erosion
in the field while the sediment ponds were in place and functioning. Additionally, Figure
3 is the original ground topography survey prior to reconstruction of the diversion. As can
be seen in the drawing, there are several areas that show erosion west or below the
diversion. Figure 3 includes two cross-sections of the existing diversion, one at the
entrance of watershed 14-14 and one at the entrance of watershed 14-15. Both cross-
sections indicate that runoff would flow across the diversion to the west uninterrupted. This
survey was collected on November 29, 2011, after installation of the sedimentation ponds,
but prior to the reconstruction of the diversion or removal of any sedimentation ponds.

Mining operations did not cause increased flows and erosion was already occurring prior
to any mining operations in the area. As noted above, flows were less during and following
mining than the flows pre-mining.

4. Please explain why the diversion and road ditch were reconstructed.

As noted in a December 6, 2012, PSC inspection report the diversion was redesigned and
reconstructed at the landowner’s request. The diversion was reconstructed for several
reasons. Coteau was approached by the producer, Wayne Eisenbeis, in 2010 about erosion
which was occurring in the field. This erosion was occurring even with the sedimentation
ponds in place and their discharges being routed around the field through HDPE pipe.
Wayne Eisenbeis asked if Coteau could help him fill in the erosion using the washed
material near the main drain. Soil in this area had accumulated to the extent that he was
getting stuck when farming. Coteau hired an outside contractor to repair the erosion in the
field. In the following year, 2011, additional erosion occurred in the field and Wayne
Eisenbeis again approached Coteau about repair, and also asked that the diversion be
improved to prevent future erosion. The owner at the time, Esther Eisenbeis, agreed with
Wayne Eisenbeis’s request. Wayne Eisenbeis is the nephew of Esther Eisenbeis. Even
though he was not the current surface owner at the time, Clyde Eisenbeis, Esther
Eisenbeis’s son, became involved in the design and location of the proposed improved
diversion. After several discussions with Bill Kirk from Coteau, and additional discussions
with the PSC, Clyde Eisenbeis agreed the diversion should be reconstructed in its current
location, as did Esther Eisenbeis. Over the years, washing from the existing diversion had
filled the road ditch with sediment. The sediment needed to be removed in order for the
diversion to function properly and not flood the north edge of the field. |




Mr. Dean K. Moos

June 19, 2018
Page 3 of 4

In the interest of being a good neighbor, Coteau engaged contractors to improve the pre-
existing diversion with the hope it would alleviate the erosion issues that had plagued this
tract for several decades.

5. Permit NACT-9501 includes design information for the two permanent grassed waterways that
were constructed below sedimentation ponds P-H34-04 and P-H34-05 in the W/2NEY of
Section 34. Was the rebuilt diversion and road ditch designed and reconstructed to handle the
combined flows from these two grassed waterways?

Yes, the diversion was sized to divert runoff from the reclaimed watersheds as well as the
undisturbed area for a 10 year 24 hour storm event or 3.12 inches of rain in 24 hours. As
noted above, flows from these new grassed waterways are less than flows prior to any
mining activities.

6. Are the assumptions and conditions used in the Probable Hydrologic Consequences still valid
and applicable? If not, what changes have occurred?

Yes. the PHC is still valid; however, it is conservative. For instance, Watershed 14-15
contains a stockpond, which was not considered when modeling. The stockpond would
further reduce the amount of water as it will capture a portion of the runoff before
overflowing. Additionally this causes the water to slow before entering the last reach of
the channel. A second stockpond with a storage capacity of 5.5 acre-feet is planned for
construction in the near future in the NEY: of Section 34. This will further reduce flows as
more water is captured.

Secondly, native grassland in the post mining condition is considered as “fair” for modeling
purposes. A visual inspection of the area will show that the vegetation is in much better
condition than “fair.” This will further reduce the Curve Number and the amount of runoff
leaving the site, as more water will infiltrate the ground due to residue and plant uptake.

Third, the cropland in the NE% of Section 34, which was located directly below the
sedimentation ponds along the west side of this quarter, has now been converted to native
grasslands, reducing the amount of runoff entering the diversion.

Fourth, the cropland has been assumed to be 20% fallow and 80% crop. However, farming
practices have changed and the use of fallow has been virtually eliminated in the area, thus
reducing the amount of runoff from the ground.

Finally, the Antecedent Moisture Condition [l (AMC-II) was used in the modeling process.
The use of AMC-II is conservative for this area according to a study conducted by Schroeder,
Enz, and Larsen, which reports that AMC-I conditions, exist 95.1% of the time between April
1 and October 31 in the Beulah area.

In conclusion, the PHC could be remodeled to reflect the items above, and doing so would
show a reduction in the flows and volumes from what is currently shown.

7. How many times has the rebuilt diversion overtopped since being rebuilt and under what
circumstances did it overtop?




Mr. Dean K. Moos
June 19,2018
Page 4 of 4

To our knowledge, the diversion has overflowed twice, both times in 2014. The first
overflow occurred in the spring of the year, near the south end of the diversion. This
overflow was most likely caused by snow blocking the diversion and not allowing water
to flow through.

The second overflow occurred later that year most likely due to a three-day rainfall event
that began August 22, 2014. The rain gauge located in Section 22, T146N, R88W,
approximately 1 mile north of the diversion, recorded 3.67 inches of rainfall from this
three-day event. The majority of the rainfall occurred on August 23 with 3.19 inches falling
in 14 hours. The intensity of the storm would equate to a 200 year/ 24 hour storm event.

These overtoppings were not caused by any mining or reclamation operations.

This ditch/diversion issue is a private matter between Coteau and the Eisenbeis family. As demonstrated,
mining operations were never the source or cause of erosion in Eisenbeis fields. Past and current owners
have chosen to crop the entire field in the W' of Section 34 despite being in an obvious downstream
location below higher elevation watersheds to the east. These upland watersheds existed pre-mining and
remain post-mining. Pursuant to established water law in North Dakota, downstream owners must accept
flows which come from higher adjacent uplands. If a landowner chooses to crop through obvious
waterways, he does so at his own risk.

Coteau has tried to work with Clyde Eisenbeis, including by making an offer to alleviate his concerns at no
expense to him, and he did not accept that offer. Coteau is always open and willing to work with landowners.

If you have any questions, please contact this office.
Sincerely,

Spua L

Sarah J. Flath
Environmental Manager
The Coteau Properties Company

ce Chris Friesz
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You should know...

North Dakota Public Service Commission

Issue GO-2, Updated March 2017

North Dakota Public
Service Commission

Commissioners:
Randy Christmann
Julie Fedorchak
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Department 408
Bismarck, ND
58505-0480

Telephone:
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TDD/TTY:
800-366-6888

E-mail:
ndpsc@nd.gov

Website:
www.psc.nd.gov
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Public Service Commission

The reader agrees that use of this
information is entirely at the customer's
own risk. The Public Service Commis-
sion’s services are provided “as is,”
without warranty of any kind, ¢ither
expressed or implied, including without
limitation any warranty for information
provided through or in connection with
this service.
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Find out what you need to know in order to file a formal complaint
with the Public Service Commission.

If you have a complaint about mining activities,
utility services, weights and measures, or
any of the other areas regulated by the Public
Service Commission (PSC), you should first
take the issue up with the company involved.
If the problem is not resolved, you can file an

1/ complaint with the PSC by calling
701-328-2400 or by sending us a letter or e-mail
with the complaint details.

A jor complaint is a more serious step where
you formally allege that a company violated a
state law, a tariff or price schedule, or a PSC
order or rule. As the complainant, you must
prove your case in a formal administrative
proceeding, similar to going to court.

By law, formal complaints must be in writing
and be clearly and concisely stated. The
complaint should include the facts constituting
the basis of the complaint, including relevant
dates. The complaint must also include citations
to the specific statutes, PSC rules or orders
involved and the relief you request. Your name
and address and the name and address of your
attorney, if you employ one, must appear in the
complaint.

- 14 i -
I/l L

The procedural rules covering formal complaints
can be found in Chapter 28-32 of the North
Dakota Century Code, and Article 69-02 of the
North Dakota Aministrative Code. The specific
rule governing the form required for a formal
complaint is North Dakota Administrative Code
§69-02-02-02. Other provisions of law may also
be relevant to your complaint. For instance, a
complaint regarding phone service might cite
the state’s phone laws.

You do not need an attorney to file a complaint,
however, you may wish to consult legal counsel to
ensure you have considered all options available
to you. If not represented by an attorney, the
complainant must include a statement that the
complaint document is true and correct to the best
of the signer’s belief. PSC staff are not allowed to
provide legal advice to the public.

After a formal complaint is filed, the first step in

the process is for the PSC to serve the complaint on
the company. The company has 20 days to answer
the complaint, pointing out where it believes the
complaint is wrong. (The company can challenge the
facts alleged in the complaint, the law relied upon,
the relief sought, or any combination of these.)

If the company does not respond, the PSC can
decide in your favor because the company defaulted.
If the company does respond, the matter will be

set for hearing unless you and the company can
resolve the matter outside the hearing process. At
the hearing, you will have the burden of proving
what you asserted in the complaint and the company
will have to defend its actions. All testimony will

be sworn and subject to cross-examination by the
opponent.

If the Commission finds the company violated state
law or a Commission order or rule, the Commission
can fine the company, revoke any operating authority
previously granted by the Commission, and in some
cases require the company to correct the wrong or
order reparations. In most cases the Commission
cannot award any other damages. If you are seeking
financial compensation for damages, you would
need to consider other legal remedies such as civil
litigation.
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APPLICATION FOR REVISION OF PERMIT TO ENGAGE IN 72 of 1.1.1
SURFACE COAL MINING AND RECLAMATION OPERATIONS
) PUBLIC SERVICE COMMISSION
RECLAMATION DIVISION e
SFN 10662 (‘Rev. 08-2001). | - N | august 28, 2007
Neme of Company, Corporation, Partnership, or Individual Permit Number ’ Revision Number
The Coteau Properties Company NACT-9501 30
fEEese 204 éounty Road 15 c‘t.y Beulah sm;sD . Coggs 23

The, above named hereby makes application for the above Revision Number to: {include a brief description of the
surface coal mining and reclamation operation being revised.

See Attachment 1'

Attached to this Permit Revision Application are a narrative describing the proposed permit revision, reasons for
requesting the revision, and appropriate maps, cross-sections, graphs, construction details, revised reclamation plens
and other data which demonstrate compliance with Chapter 38-14.1 of the North Dakota Century Code, Article
69-05.2 of the North-Dakota Administrative Code, and the permit conditions of the approved permit. If an incidental

boundary revision involving an.acreage adjustment is being requested as part of the permit revision application, the
following informatioi: shall be included (attach a copy of a metes and bounds description): :

NAME OF MINE ACRES LOCATION
SEC. TWP. RANGE COUNTY
Freedom Mine - N/A
" ADDRESS -

204 County Road 15

Beulah, ND 58523

" TOTAL ACRES  N/A

Based upon the proposed changes and any incidental boundary revisions to the permit as stated herein, a new or
adjusted bond, or its equivalent, duly executed in accordance with Section 38-14.1-16 of the North Dakota Century
Code and Chapter 69-05.2-12 of the North Dakota Administrative Code will be dslivered to the Public Service
Commission prior to issuance of the surface coal mining and reclamation operations permit herein requested. A check

for filing fees, pursuant to Section 38-14.1-13 of the North Dakota Century Code, in the amount of § —0- ,
is included with the revision application. ) i

Name of Official Authorized to Represent the Applicant

William R. Kirk

], the above named, certify that:

1. All information and documents reauired by Sections 38-14.1-13, 38-14.1-14, and 38-14.1-15 of the North Dakota

Cenltury_ Code and Article 69-05.2 of the North Dakota Administrative Code, are submitted as part of this permit
application; .

2. Information and documentation contained in the permit application affirmatively demonstrate that:

a. The permit revision application is accurate and comﬁlete and all the requirements of Chapter 38-14.1 of the
Ngrﬁh Dakota Century Code and Article 69-05.2 of the North Dakota Administrative Code have been complised
with;

b. Reclamation . as required by Chapter .38-14.1 of the North Dakota Century Code and Article 69-‘05..2 of the

North Dakota Administrative Code can be accomplished under the reclamation plan contained in this permit
revision application; :

Page 1 of 2 " REVISION 30
08/28/07
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5 73 ef 1.1.1
SFN 10662 (Rev. 08-2001)

c. An assessment of the probable cumulative impact of all anticipated mining in the general area on the hydrologic -
balance as specified in subdivision o of subsection 1 of Section 38-14.1-14 has

! sul een made and the proposed
o;ze‘ratlon has been designed to prevent material deamage to the hydrologic balance both on and off the mine
- --site; - . . e - s

d. The area proposed to be affected is not included within an area’'designated unsuitable for all or certain types of
surface coal mining and is not within an area under study for such designation in an administrative proceeding;

e. The proposed surface codl mining operation will not interrupt, discontinue or preclude farmin

ur atic g on alluvial valley
floors that are_irrigated or naturally subirri

1 ated and will not materially damage the quantity or quality of water
in surface or underground water systems that supply these alluvial valley floors; and

The permit revision applicant has the legal right to surface mine. the land for which this permit revision
application is made and all of the requirements of Chapter 38-18 of the North Dakota Century Code have been
complied with. . ‘ i )

The area proposed to be affected is not included within an area where mining is prohibited pursuant to Section

38-14.1-07 of the North Dakota Century Code; unless specifically allowed in accordance with the provisions of
Section 69-05.2-04-01 of the North Dakota Administrative Code; and

The surface coal mining and reclamation operations contained in this permit revision application will be carried out
at all times in @ manner which ensures that all of the requirements of Chapter 38-14.1 of the North Dakota Century

Code, Article 69-05.2 'of.the North Dakota Administrative Code, and any pérmit conditions attached thereto are
complied with. )

Signature of Official Title

BT N PN ' ; _Staff Mining Engineer .

VERIFICATION
| Joseph D. Friedlander

. being first and duly sworn, verify that the information contained in
this: Permit Revision Application is true and correct to the best of my knowledge and belief.

Signature of Official - : Title 2
\\e/ i Environmental Manager
N |

Subscribed and sworn to before me thié@‘%\ day of %Q{ A A)f__ . 20 07 My commission
expires: 9/// D ﬁq

fg/ura/\
LISA RYAN ' (/

Notary Pubjc
Hatary Public, STATE OF RORTH DAXOTA
ISEAL) . LMy Commission Expiras SEPT. 10, 2009

Page 2 of 2 REVISION 30
08/28/07




74 of 1.1.1

B ... . _.... ._....._ATTACHMENT 1
Page 1 of 1

This revision updates introductory information, operations -
general, operations - surface water management, post mining land
use and revegetation, reclamation - general, and post mining
stockponds to incorporate the latest mine plans, include changes to
the post mining topography, material balance, and post mining land
use, revise reclamation plans for final highwall and pit areas, and
to add information for a dragline trail.

REVISION 30
08/28/07



Public Service Commission

State of North Dakota
COMMISSIONERS
. 600 E. Boulevard Ave. Dept 408
DS =y Dkl Fament Bismarck, North Dakota 58505-0480
Kevin Cramer )
Tony Clark web: www.nd.gov/psc
c-mail: ndpsc@nd.gov
Executive Director TTY 800-366-6888 or 711
Illona A. Jeffcoat-Sacco Fax 701-328-2410

Phone 701-328-2400

September 28, 2007

Mr. Joe D. Friedlander
Environmental Manager
Coteau Properties Company
204 County Rd. 15

Beulah, ND 58523-9475

Dear Mr. Friedlander:

The Reclamation Division has conducted an initial review of the application for Revision No.30
to Permit NACT-9501 for the Freedom Mine. This revision proposes post-mining topographic
and land use changes along with other modifications to this permit. Based on the nature of the
post-mining topography changes being proposed, we have determined this revision 1s a
significant alteration to the approved permit and therefore will be subject to the public notice
requirements. The following items must be addressed before the revision can be deemed
complete.

Section 1.2.4

1. Since the revision is considered a significant, please provide a draft newspaper notice in
the revision application. (MDB/JRD)

Section 2.2 Surface Water Hydrology and Monitoring

2. Based on proposed revisions to the post-mining topography and related watershed
changes, please include an update to the probable hydrologic (surface water)
consequences as required in NDCC 38-14.1-14(1)(o) and NDAC 69.05.2-08-04(4). Also,
please update the hydrologic reclamation plan that specifically addresses any potential
adverse impacts identified in the revised PHC determination and include preventative and
remedial measures for those impacts. (BEB)

Section 3.6 Surface Water Management

3. Please update the surface water management plans to reflect the revised post-mining
watershed boundaries and update the hydrology calculations for any sediment ponds and
post-mine developed water resources which may be affected by the proposed post-mining
topography. (MDB)



Revision No. 30, Permit NACT-9501
September 28, 2007
Page 2

Section 4.2 Reclamation — General

4. In addition to the comparison of the revised post-mining topography to the pre-mine
topography, please compare the changes to the post-mine topographic plan that is
currently approved and discuss the reasons for the changes at this time. (MDB)

If you have any questions, please contact this office.
Sincerely,

s

James R. Deutsch
Director
Reclamation Division

m\freedom\perit 950 1\Revisions\No. 30\complete_ltr_9-28-07



THE COTEAU FREEDOM MINE

72046 Road45----—-——

PROPERTIES COMPANY Bbuiah, Norly Dakoya p8573.0475, 1

A SUBSIDIARY OF THE NORTH AMERICAN COAL CORPORATION (701):873-2281 « Fax (701) 873-7225 .|
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November 16, 2007 FROM DIRECTOR - RECLAMATION DIV.
Date:
Action:
Mr. James R. Deutsch
Director Reclamation Division Info. Only:
Public Service Commission
600 East Boulevard Avenue Info & File:
Department 408

Bismarck, ND 58505-0480
Dear Mr. Deutsch:

Enclosed are three sets of revised materials for Revision 30 to Permit NACT-9501. Responses
below refer to deficiencies in your September 28, 2007 letter:

1. The proposed newspaper publication was sent to you via email, and was approved for
publication with one minor change, removing coal owners. Publication began on
November 1 for four consecutive weeks, and will end November 22.

2. This item will be addressed as part of technical review.

3.  This item will be addressed as part of technical review.

4.  Seerevised pages 5-6 of Section 4.2.1.

If you have any questions, please contact Donn Steffen or me.
Sincerely,
THE COTEAU PROPERTIES COMPANY

/“ae,\r:

& Joseph D. Friedlander
Environmental Manager

JDF:Ir
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Public Service Commission
State of North Dakota

COMMISSIONERS

600 E. Boulevard Ave. Dept 408
Bismarck, North Dakota 58505-0480
web: www.nd.gov/psc

e-mail: ndpsc@nd.gov

TTY 800-366-6888 or 711

Fax 701-328-2410

Phone 701-328-2400

Susan E. Wefald, President
Kevin Cramer
Tony Clark

Executive Director
Illona A. Jeffcoat-Sacco

November 26, 2007

Mr. Joe D. Friedlander
Environmental Manager
Coteau Properties Company
204 County Rd. 15

Beulah, ND 58523-9475

Dear Mr. Friedlander:
The Reclamation Division has now deemed the application for Revision No. 30 to Permit
NACT-9501 complete. Verbal approval to begin publication of the newspaper notice was
granted on October 17, 2007. Please provide proof of publication after the last notice has been
published.
If you have any questions, please contact this office.

Sincerely,

James R. Deutsch
Director
Reclamation Division

m\Freedom\permit 950 I\revisions\No. 30\app_complete_ltr_[1-26-07



Public Service Commission

State of North Dakota
COMMISSIONERS
. 600 E. Boulevard Ave. Dept 408
Susan B, Wefild, Fresidont Bismarck, North Dakota 58505-0480
Kevin Cramer web: www.nd.gov/psc
Tony Clark ; e

e-mail: ndpsc@nd.gov
TTY 800-366-6888 or 711
Fax 701-328-2410

Phone 701-328-2400

Executive Director
Illona A. Jeffcoat-Sacco

December 27, 2007

Mr. Joe D. Friedlander
Environmental Manager
Coteau Properties Company
204 County Rd. 15

Beulah, ND 58523-9475

Dear Mr. Friedlander:

The Reclamation Division has conducted a review of Coteau’s application for Revision No. 30 to
Surface Coal Mining Permit NACT-9501 for the Freedom Mine. The items listed below must be
addressed before the revision can be approved:

Section 2.2 Surface Water Hydrology and Monitoring

1. Based on proposed revisions to the post-mining topography and related watershed
changes, please include an update to the probable hydrologic (surface water)
consequences as required in NDCC 38-14.1-14(1)(o) and NDAC 69.05.2-08-04(4). Also,
please update the hydrologic reclamation plan that specifically addresses any potential
adverse impacts identified in the revised PHC determination and include preventative and
remedial measures for those impacts. (BEB)

Section 3.5 Transportation Facilities

2. Please update the transportation narrative to reflect the changes in off-system road
standards, as was done in Revision 26 to Permit NACT-8601. (MDB)

Section 3.6 Surface Water Management

3. Please update the surface water management plans to reflect the revised post-mining
watershed boundaries and update the hydrology calculations for any sedimentation ponds
and post-mine developed water resources which may be affected by the proposed post-
mining topography change. (MDB)



Mr. Joe Friedlander
December 27, 2007
Page 2 of 5

Section 4.1 Postmining Land Use and Revegetation

4.

10.

1.

Information on page 5 of 4.1.1 seems to indicate that there will be 5 stockponds in
Section 35 (SE%4SW%, NWLUNWY , NW%SWY4%, SWUNW Y, and NEX4SE%) yet only
three are shown on the map in Section 4.1.6 (Post Mining ...Land Use Map) and listed in
the table in Section 5.2.2 (Designs Parameters...Stockponds). In addition, the locations
listed on page 5 of 4.1.1 and the other two sources do not always match. Please make the
necessary corrections so all of the section area is consistent. (SAS & GAW)

. The Postmining Topography and Land Use Map show that approximately 22 acres of

cropland is to be reclaimed in Tract 43, but Table 4.1.5 lists 0.0 acres. Please correct.
(GAW)

The Postmining Topography and Land Use Map indicates the majority of Shelterbelt SB-
14-01 is going to be planted on undisturbed land. This is a replacement shelterbelt so it
must be planted on acreage that has been disturbed by mining activities. Additional
acreage should not be disturbed to accommodate a replacement tree planting.
Revegetation success standards are for demonstrating reclamation success on mined
lands, not undisturbed lands. (GAW)

According to Table 1 of Section 4.1.5, 39.9 acres of cropland is being converted to native
grassland in Tract 35; however, this change is not shown on the Postmining Topography
and Land Use Map. It appears that Table 1 was changed in error. Please review and
correct as appropriate. (GAW)

Please label the tame pastureland tract located in Tract 14. There are 2.0 acres of tame
pastureland in Tract 14 according to Table 1 of Section 4.1.5; however, it is not depicted
in the Postmining Topography and Land Use Map. (GAW)

Please show the post-mining wetland acreage that is to be reclaimed in Tracts 15/16 on
the Postmining Topography and Land Use Map. Table 1 indicates that 0.6 acres of
wetland is to be reclaimed on this tract. (GAW)

Table 1 indicates that 0.3 acres of shelterbelt is going to be reclaimed in Tract 33, but
Shelterbelt SB-26-01 is identified as comprising 0.8 acres on the Postmining Topography
and Land Use Map. The narrative on page 2 of 4.1.1 also states that 0.8 acres will be
planted and it further states that this is to be considered a conservation type planting. In
the narrative please clarify if the premine shelterbelts in this tract were disturbed and, if
they were, the planting will need to be considered a replacement planting rather than a
conservation planting. In addition, the Reclamation Division does not recommend
planting Russian Oliver since this species is considered an invasive species by some
groups. Please review and update as necessary. (GAW)

Table 1 indicates that Tract 2 will have 19.6 acres of native grassland after mining.
Please show the location of this acreage on the Postmining Topography and Land Use
Map. (GAW)



Mr. Joe Friedlander
December 27, 2007
Page 3 of 5

12.

13.

14.

135,

16.

17.

18.

The Postmining Topography and Land Use Map, Section 4.1.6, indicates that about 40
acres of cropland will be reclaimed in Tract 25, but Table 1 shows that 0.0 acres will be
reclaimed in this tract. Please review and update as necessary. (GAW)

Table 1 indicates that 2.0 acres of native prairie is to be reclaimed in Tract 27. Please
show this land use on the Postmining Topography and Land Use Map. (GAW)

While Table 1 is being updated and corrected, please review the size of the reclaimed
stock ponds for the purpose of determining the correct post-mine land use acreage. The
post-mine stock pond acreages listed in this table should be the same as the stock pond
surface area acreages listed in Table 5.2.2. (GAW)

The areas occupied by SPGM Stockpiles SS-236 and TS-421 and Diversion D-H25-01 in
the NW¥% of Section 25 will be reclaimed to tame pastureland according to the Postmine
Topography and Land Use Map, Section 4.1.6 and Table 1 of Section 4.1.5. All of the
other premine tame pastureland that has been disturbed in this tract is being converted to
native grassland. We recommend that Coteau also consider reclaiming these areas to
native grassland to facilitate future management and bond release. (GAW)

Please review the location of created Wetland CW-31-09. Although the design plan
indicates this wetland was to be constructed in the SE4SWY%NEY of Section 31, this
wetland location was not evident in the field during the August 17™ inspection. The
proposed wetland location was farmed through this year. Please review and update as
necessary. Also, please note that Table 1 shows that Tract 5 is to have 1.8 acres of post-
mine wetlands. (GAW)

Reclaimed cropland proposed in the SE% of the SW¥% of Section 15, the southwest
corner of the SE% of Section 15, and the NW% of the NE% of Section 22 has long slopes
that go up to 12% in some area. The proposed slopes in these areas generally appear to
be steeper than they were prior to mining. Please consider shifting the hill top that is
proposed in the northeast corner of Section 22 further to the southwest to reduce the
slopes on the adjacent reclaimed cropland. This will increase the slopes in the reclaimed
native grassland, but they would still be less than those present prior to mining. Such a
change would also reduce the size of the watersheds draining to the southwest (NW% of
Section 22). As currently proposed, the increased watershed sizes will increase runoff
rates and flow rates in the reclaimed and steep undisturbed drainageways, making them
susceptible to erosion. (GAW, MDB & JRD)

On the Postmining Area Slope Map, we recommend adding a table to show the
premining and post-mining slope comparisons for the native grasslands north of Highway
1806. This is requested due to the acreage and significant slope changes in this area and
it can be done in a manner similar to the comparison tables that are currently shown on
the map for several other areas. (MDB)



Mr. Joe Friedlander
December 27, 2007
Page 4 of 5

19.

20.

21.

Major post-mining topography changes proposed in the SW% of Section 26, SE% of
Section 27, E% of Section 34, and W of Section 35 are unacceptable since the changes
do not meet the grading requirements of NDCC 38-14.1-24(3) that requires grading to the
gentlest topography consistent with adjacent unmined landscape elements. For example,
spoil material is available to the east of the final pit areas in the SE% of Section 27 and
NEY of Section 34 that can be placed in the final pit areas. Addition grading in these
areas will reduce slopes with drainages configured to tie into the undisturbed land to the
west. It also appears that several knobs proposed in other areas can be further graded to
reduce slopes in these areas, such as in the S2 of the SW% of Section 35 and N%: of the
NEY% of Section 34. While we do not object to making some adjustments to the post-
mining topography to reflect the actual locations of final pits and coal haulage ramps, the
revised grading plan needs to comply with the provisions of NDCC 38-14.1-24(3).
(MDB & JRD)

In reviewing the premine and post-mine drainages, the post-mine drainages appear to be
straighter than the premine drainages were. To the extent possible during final grading,
please create sinuosity in the major and minor drainages. (MDB)

In order to demonstrate that post-mining drainageways will be stable, please provide
runoff calculations, drainageway profiles, and flow rates and velocities for many of the
reclaimed and undisturbed drainages along the west side of the permit area. This
information is requested for any drainageway where the watershed size has increased by
more than ten percent compared to the premine condition. (JRD)

Section 4.2 Reclamation - General

22.

The current worst-case reclamation condition for setting the bond amount is expected to
occur in 2008. However, in viewing the Pit Layout and Facilities Map, it appears the
amount of disturbance for the year 2008 has changed in the area located north of
Highway 1806 and the amount of land with a respread variance has increased. Please
update the worst-case cost estimate to reflect these changes. (MDB)

Section 5.1 — Postmining Wetlands

23,

Created Wetland CS-26-01 has been moved a few hundred yards to the north of where it
was originally planned, according to the Postmining Topography and Land Use Map.
Please review the design plan and update if necessary (it appears it was simply shown in
the wrong place on the Land Use Map). (GAW)

We suggest that Coteau consider an alternative post-mine land use for the 1.3 acres of native
grassland that is to be reclaimed in the SE! of Section 30 that was affected by sediment Pond P-
H30-01. This would be an ideal location for a wetland if an adequate sized watershed exists or
perhaps trees could be planted to enhance wildlife habitat. Converting the area to cropland will
not be approved due to the irregular shape of the area, property boundaries, and the isolated
nature of this small tract.



Mr. Joe Friedlander
December 27, 2007
Page 5 of 5

The Reclamation Division intends to compare the premine grassland tall shrub communities with
the annual map disturbance boundary to ensure that ample woodland acreage is being replaced as
indicated on Page 4 of 4.1.1. Please review your woodland placement plans at this time to
ensure ample woodland acreage will be replaced.
If you have any questions, please contact this office.

Sincerely,

i

James R. Deutsch
Director
Reclamation Division

cc: Mercer County Auditor

m\Freedom\Permit 9501\Revisions\No. 30\ech_ltr_12-27-07
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August 22, 2008 PUBLIC SERVICE GOMMISSION

FROM DIRECTOR - RECLAMATION DIV.
Mr. James R. Deutsch

Director Reclamation Division Date:
Public Service Commission P
600 East Boulevard Avenue Action
Department 408 s
Bismarck, ND 58505-0480 Info. Only:
Info & File:

Dear Mr. Deutsch:

Enclosed are three sets of revised materials for Revision 30 to Permit NACT-9501. Responses below
refer to deficiencies in your December 27, 2007 letter:

1. See new pages 12c-12g and 20 of Section 2.2.5, the Post-Mining Probable Hydrologic
Consequences Map (new Sheet 2B of 3) of Section 2.2.7, and new Sections 3.6.95 and 3.6.96.
See revised page 6 and new pages 7-8 of Section 3.5.1.
See new pages 9a and 12-13 of Section 3.6.1, and new Sections 3.6.91, 3.6.92, 3.6.93, and 3.6.94.
See revised page 5 of Section 4.1.1.
See revised pages 1-1a of Section 4.1.5.
This issue was addressed in Revision 25 to Permit NACT-9501. The location of SB-14-01 was
approved at that time because of the extremely desirable site, even though it is not typically
desirable to choose an undisturbed location for a tree planting. The tree planting will be part of a
larger complex of wetlands, trees, and tame pasture. Because the planting will be part of a larger
complex of habitat, it will be more valuable in this location than in a more isolated one. This area
will be idle in the future, protected from grazing by its small size and distance from other pastures,
and protected from tillage by the slopes of the drainage that runs through it. These features will
help assure the planting will not be damaged by cattle, or removed by a future landowner to increase
their tillable acres after bond release. Because this location will increase its value as wildlife habitat
and will protect it in the future, no changes were made.

See revised pages 1-1a of Section 4.1.5.

See revised pages 1-1a of Section 4.1.5.

See revised pages 1-1a of Section 4.1.5.

0. The 0.3 acres of shelterbelts listed in Tract 33 in Section 4.1.5 are existing shelterbelts that were not
disturbed by mining. The additional 0.8 acre shelterbelt that is being added to the east and south of
the farmstead are additional trees being added as requested by Sailer’s, as stated on page 2 of
Section of Section 4.1.1 and their preference statement in Section 4.1.4. The total post-mining
shelterbelt acres were changed to 1.1 acres to include the additional conservation shelterbelt. Page 2
of Section 4.1.1 was changed to include buffaloberry instead of Russian olive trees in the species
mix for the conservation shelterbelt.

Sk L
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Mr. James R. Deutsch
August 22, 2008

Page 2

11.  See the revised Post-Mining Topography and Land Use Map of Section 4.1.6.

12. See revised pages 1-1a of Section 4.1.5.

13. Seerevised pages 1-1a of Section 4.1.5.

14. See revised pages 1-1a of Section 4.1.5. The acres used in Section 5.2.2 are based on pre-mining
acres, and the actual size of the stockpond will change when designed.

15. See revised pages 1-1a of Section 4.1.5. ,

16. It was determined that CW-31-09 was not in its designated location. Two other features in the area,
totaling 1.8 acres, were identified as wetlands (CW-31-06 and CW-31-09). See revised pages 1-1a
of Section 4.1.5, the Post-Mining Topography and Land use Map of Section 4.1.6, revised page 1 of
Section 5.1.1, and revised page 1, new Wetland CW-31-06 drawing, and revised Wetland CW-31-
09 drawing of Section 5.1.2.

17. See the revised Post-Mining Topography and Land Use Map of Section 4.1.6, the revised Post-
Mining Area Slope Map of Section 4.2.5, and the revised Post-Mining Topography Development
Map of Section 4.2.8.

18. See the revised Post-Mining Area Slope Map of Section 4.2.5.

19. See the revised Post-Mining Topography and Land Use Map of Section 4.1.6, the revised Post-
Mining Area Slope Map of Section 4.2.5, and the revised Post-Mining Topography Development
Map of Section 4.2.8.

20. Major drainages are a little straighter, but still acceptable. Coteau will consider sinuosity in some of
the secondary drainages during final grading.

21. Seenew pages 12f-12g and 21-27 of Section 2.2.5.

22. For the area north of Highway 1806, it looks like we have approximately 27 acres not accounted for
in the worst case calculation. To offset this, we are 194 acres ahead in Section 8 of the East Mine
Area. Updating the calculation is not necessary at this time. It is recommended that we revisit the
worst case bond calculation this fall.

23. See the revised Post-Mining Topography and Land use Map of Section 4.1.6.

We considered your suggestion for an alternative post-mining land use for the 1.3 acres of native
grassland that is to be reclaimed in the SEY: Section 30, but no other land use is feasible. The 1.3 acres lie
on the crest of a low hill, and do not have a watershed that could contribute to a wetland. Also, the site
would not be an ideal location for a tree planting, since the area is exposed and on top of a hill. We plan
to keep these 1.3 acres as native grassland.

If you have any questions, please contact me.

Sincerely,

THE COTEAU PROPERTIES COMPANY

C

~

Joseph D. Friedlander
Environmental Manager

JDF:Ir



Public Service Commission
State of North Dakota

COMMISSIONERS

; 600 E. Boulevard Ave. Dept 408

zusa'n E. Welald, President Bismarck, North Dakota 58505-0480
evin Cramer Web: AoV

Tony Clark eb: www.nd.gov/psc

E-mail: ndpsc@nd.gov

TDD 800-366-6888 or 711

Fax 701-328-2410

Phone 701-328-2400

Executive Secretary
Darrell Nitschke

October 10, 2008

Mr. Joe D. Friedlander
Environmental Manager
Coteau Properties Company
204 County Rd. 15

Beulah, ND 58523

Dear Mr. Friedlander:

The Reclamation Division has reviewed your response to the technical deficiency letter on the
application for Revision 30 to Permit NACT-9501. While many of the deficiencies have been
adequately addressed, the following items need to be satisfactorily addressed:

1. Follow-up to original item No. 1: The updated surface water probable hydrologic
consequences in Section 2.2.5 needs to further address the combined impact of the changes
to Watersheds 14-14 and 14-15 on downstream areas. The changes made to Section 2.2.5
in response to the original item appear to be limited to impacts within the permit area.
However, the downstream off-permit areas that will be impacted by the watershed changes
also need to be addressed. A staff field review noted that the sections of the north-south
diversion ditch that is not within the permit area may not be capable of handling increased
flows and it appears the post-mine flow rates will be significantly higher than the pre-mine
conditions where the south-north diversion ties into the section line road between Sections
27 and 34. Also, the south ditch of this section line road is not well defined and flows
would likely go into the cropland to the south of the road. In addition, based on the
delineation of Watershed 14-14 on the pre-mine PHC map, Sheet 2 of 3 of Section 2.2.6, it
is not clear if the diversion ditch intercepted the runoff from this watershed prior to mining.
If it didn’t, the post-mine flows into this diversion and road ditch will be greatly increased
over the pre-mine conditions. Please update the PHC and hydrologic reclamation plan to
address the potential adverse impacts as a result of the increased runoff and flow rates in
the diversion ditch, along the section line road, and other off-permit downstream areas.
Coteau also needs to discuss measures that need to be taken to prevent or minimize erosion
due to the increased and more concentrated flows. If any off-permit area needs to be
disturbed to minimize the hydrologic impacts as a result of watershed changes due to
mining and reclamation activities, those areas will have to be added to the permit prior to
disturbing them. (JRD)



Mr. Joe Friedlander
October 10, 2008
Page 2 of 2

Z

Follow-up to original item No. 6: In the last paragraph on page 2 of Section 4.1.1, please
clarify that all of Shelterbelt SB-14-01 will be subject to reclamation revegetation success
standards even though most of the shelterbelt will be planted on lands not disturbed by
mining related activities. (GAW)

. Follow-up to original item No. 15: With changes made in response to original item 15, we

noted that the post-mine land use of the undisturbed tame pastureland in the NW'4 of
Section 25 is being changed to native grassland. To implement this change, does Coteau
plan to spray undisturbed tame pastureland area be with Roundup or similar chemical and
reseed that area with the native grassland seed mix when the adjoining disturbed areas are
reclaimed and seeded? Please clarify. (GAW)

Follow-up to original item No. 16: The introduction paragraph of Section 5.1.1 has been
changed to state that 12 wetlands will be constructed to replace the 19 that will be
disturbed. The Post-Mine Topography and Land Use Map, Section 4.1.6, shows that 16
wetlands are to be created. Please review and update or otherwise explain this discrepancy.
(GAW)

Follow-up to original item No. 22: The worst-case reclamation cost needs to be updated
with this revision. Revision 7 to Permit NACT-0401 was granted allowing the use of 2007
variable costs and with the understanding that the reclamation costs would be updated with
Revision 30 using the 2008 variable costs. While we agree that changing the worst-case
scenario may be delayed until later this year, the variable costs in the current worst-case
condition need to be updated prior to the approval of this revision. (MDB)

New: Two permanent grassed waterways are now proposed in cropland in the NEY: of
Section 34 to ensure stability of the drainageways. We agree with this practice and believe
they will serve the intended purpose. However, flows from the permanent waterways will
enter into an existing diversion ditch off-permit and flow north to the section line road
ditch. Since the watershed area into this existing drainage ditch is increased significantly
as noted in Item 1 above, please provide calculations in the water management plan
demonstrating that the diversion ditch, section line road ditch and culverts are capable of

handling the additional runoff without causing erosion or other harm to downstream areas.
(MDB)

If you have any questions, please contact this office.

Sincerely,
James R. Deutsch

Director
Reclamation Division

m\Freedom\9501\Revisions\No. 30\tech2_rvw_10-10-08



THE COTEAU FREEDONCMINE

204 County Road 15
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November 14, 2008 PUBLIC SERVIGE COMMISSION

FROM DIRECTOR - RECLAMATION DIV.

Mr. James R. Deutsch

Director Reclamation Division Date:
Public Service Commission
600 East Boulevard Avenue
Department 408 Info. Only:
Bismarck, ND 58505-0480

Action:

Info & File:

Dear Mr. Deutsch:

Enclosed are three sets of revised materials for Revision 30 to Permit NACT-9501. Responses
below refer to deficiencies in your October 10, 2008 letter:

ol ol ol

6.

See revised page 12g, new page 12h, and revised page 20 of Section 2.2.5.

See revised page 2 of Section 4.1.1.

See new page 7 of Section 4.1.1.

See revised page 1 of Section 5.1.1.

In response to your recent phone conversation with Donn Steffen, Coteau will be
submitting a new worst-case cost scenario based on year 2010. This will be submitted in
December in conjunction with Revision 11 to Permit NACT-0401.

See revised page 12g, new page 12h, and revised page 20 of Section 2.2.5.

Pages 12e-12f of Section 2.2.5 were revised to correct a typo.

If you have any questions, please contact me.

Sincerely,

THE COTEAU PROPERTIES COMPANY

M

Joseph D. Friedlander
Environmental Manager

JDF:Ir

Enc.

/c-:g.ﬂ!,vﬂ
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THE COTEAU REEDON MINE

204 County Road 15

PROPERTIES C OMPANY Beulah, North Dakota 58523-9475
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FROM DIRECTOR - RECLAMATION DIV.
December 22, 2008
Jate:
Aztion:
Mr. James R. Deutsch " ]
Director Reclamation Division info. Galy:
Public Service Commission Info & File:
600 East Boulevard Avenue
Department 408

Bismarck, ND 58505-0480
Dear Mr. Deutsch:

In response to your email to Joe Friedlander dated December 8, 2008, enclosed are three sets of
revised materials for Revision 30 to Permit NACT-9501. Pages 13-19 of Section 2.2.5 and the
Pre-Mining Probable Hydrologic Consequences Map (Sheet 2 of 3) of Section 2.2.6 were
revised.

If you have any questions, please contact me.
Sincerely,

THE COTEAU PROPERTIES COMPANY

Wl R KRR
Lo
Joseph D. Friedlander
Environmental Manager

JDF:Ir
Enc.
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Memorandum
TO: Commissioners Cramer, Clark and Kalk
Darrell Nitschke
lllona Jeffcoat-Sacgo
™
FROM: Michael Berg Deutsch and Dean Moos
DATE: January 7, 2009

SUBJECT: Application for Revision No. 30 to Permit No. NACT-9501 held by Coteau
Properties Company, Case No. RC-07-701

On August 29, 2007, the Coteau Properties Company (Coteau) filed an application for Revision
No. 30 to Permit No. NACT-9501 for the Freedom Mine. The permit revision modifies the
appropriate sections of the permit for post-mining topography and land use changes and makes
other changes to the operations and reclamation plans. The Reclamation Division has
completed its review of this revision and respectfully recommends that it be approved.

The primary purpose of Revision No. 30 is to modify the previously approved post-mining
topography and land uses in areas affected by final pits. While these changes were proposed
by Coteau to reduce the amount of spoil that has to be moved to backfill the final pit areas, the
land use capability of the reclaimed land in these areas will be similar to what existed prior to
mining. The revision also modifies other sections of the permit including increases to the
holding capacity of some sedimentation ponds, updates to the anticipated surface water
hydrologic consequences of mining, and adds design standards for reclaimed section line
roads.

The Reclamation Division deemed Revision No. 30 as a significant revision to Permit No.
NACT-9501 and therefore was subject to the public notice requirements. Coteau submitted
affidavits of publication of the newspaper notice from the Beulah Beacon, Hazen Star, and
Bismarck Tribune indicating that the notices were published on November 1,8,15, and 22, 2007.
No objections to this revision application were received.

Attached for your consideration at the January 14" Commission meeting are the proposed

motion, revision approval form, and newspaper notice that must be published following revision
approval.

Attachments

caselib\070701\memo.doc



STATE OF NORTH DAKOTA
PUBLIC SERVICE COMMISSION

Coteau Properties Company Case No. RC-07-701
Revision No. 30, Permit NACT-9501
Application

REVISION OF PERMIT TO ENGAGE IN
SURFACE COAL MINING AND RECLAMATION OPERATIONS

January 14, 2009

Based on the Application for Revision Number 30 to Permit Number NACT-9501
received on August 29, 2007, and all information and documentation contained therein, the
North Dakota Public Service Commission finds that:

1. The revision application submitted on August 29, 2007, and revised through December
23, 2008, is complete and accurate and the applicant has complied with the
requirements of Chapter 38-14.1 of the North Dakota Century Code and Article 69-05.2
of the North Dakota Administrative Code;

2. The Commission’s other findings that were made when the permit was issued remain
applicable to the revised operation and reclamation plans.

Revision Number 30 to Permit NACT-9501 for the Freedom Mine is hereby granted
to the Coteau Properties Company to modify the post-mining topography and land uses
in and around final pit areas and to update other sections of the permit including the
operation plans and other reclamation plans as described in the revision application
received August 29, 2007.

The approved revision is subject to the requirements of Chapter 38-14.1 of the North
Dakota Century Code, Article 69-05.2 of the North Dakota Administrative Code, and the
conditions of the approved permit. Pursuant to Section 38-14.1-23 of the North Dakota Century
Code and Article 69-05.2 of the North Dakota Administrative Code, this revision was found to be
a significant alteration to the previously approved permit.

PUBLIC SERVICE COMMISSION

' Fony Clark Kevin Cramer Brian P. Kalk
Commissioner President Commissioner

15 RC-07-701 Filed: 1/14/2009  Pages:1

Revision of Permit to Engage in Surface Coal Mining
and Reclamation Operations

Public Service Commission



Public Service Commaission

State of North Dakota
COMMISSIONERS
Kevin C 600 E. Boulevard Ave. Dept 408
et Bismarck, North Dakota 58505-0480
TeayClack Web: www.nd.gov/psc
Brian P. Kalk : S

E-mail: ndpsc@nd.gov
. TDD 800-366-6888 or 711
Executive Secretary

’ Fax 701-328-2410
Darrell Nitschke Phone 701-328-2400

January 16, 2009

Mr. Joe D. Friedlander
Environmental Manager

The Coteau Properties Company
204 County Rd. 15

Beulah, ND 58523-9475

Dear Mr. Friedlander:

This is to inform you of the Commission’s January 14, 2009, approval of Revision No. 30 to
Surface Coal Mining Permit NACT-9501, PSC Case No. RC-07-701, held by The Coteau
Properties Company at the Freedom Mine. This revision updates the post-mining topography,
post-mining land use as well as operations and reclamation plans. This permit revision was
found to be a significant revision and was subject to the public notice requirements.

Enclosed is the original revision approval form. If you have any questions, please contact this
office.

Sincerely,
James R. Deutsch

Director
Reclamation Division

Enclosure

m\Freedom\9501\Revisions\No. 30\Rev30_AL_I-16-09
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Public Service Commlssmn
State of North Dakota
600 East Boulevard, Dept. 408
COMMISSIONERS Bismarck, North Dakota 58505-0480
Tony Clark Web: www.psc.nd.gov
Brian P. Kalk E-mail: ndpsc@nd.gov
Kevin Cramer Phone: 701-328-2400
ND Toll Free: 1-877-245-6685
Executive Secretary Fax: 701-328-2410
Darrell Nitschke TDD: 800-366-6888 or 711

INSPECTION REPORT

DATE OF INSPECTION: August 18, 2011
TYPE OF INSPECTION: Complete
PERMITTEE - MINE: Coteau Properties Company - Freedom Mine

PERMITS INSPECTED: NACT-8102, NACT-8203, NACT-8401, NACT-8503, NACT-8601, NACT-
9001, NACT-9101, NACT-9501, NACT-0201, NACT-0401

PERSONS ACCOMPANYING INSPECTORS: Jessica Unruh - Morning
Terence Schmidt - Afternoon

INSPECTION CONDITIONS: The inspection was conducted between 9:45 a.m. and 5:00 p.m.

CDT. Skies were clear. The temperature was near 80° F. Access
was unrestricted.

OFFICE RECORDS

Mining permits, permit revisions and other relevant mining permit records were on file and available
for review. The following records were reviewed.

Records/Reports/Licenses Comment(s)
Certificate of Liability Insurance On file, expires February 1, 2012
Surface Water Monitoring Report 2" Quarter 2011 report on file
Ground Water Monitoring Report 2™ Quarter 2011 report on file
Annual Ground Water Monitoring Report 2010 report on file
NDPDES Permit No. ND-0025038 Expires December 31, 2011
NDPDES Discharge Monitoring Report 1* Half 2011 report on file
Storm Water Discharge Permit NDR32-0000 expires June 30, 2014
Annual NDPDES Storm Water Discharge Rpt. 2010 report on file
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Freedom Mine Complete inspection
August 18, 2011
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Records/Reports/Licenses

Comment(s)

Quarterly Pond Inspection Reports

2" Quarter 2011 reports are on file; routine
maintenance items were noted such as removal
of small trees and possible sediment removal.

Monthly MSHA Pond Inspections

The August 1, 2011pond inspection reports for
all ponds were on file. Ponds P-H25-01, P-D12-
01, P-D18-01, and P-D15-03 were re-inspected
on August 16, 2011 due to a rainfall event. All
ponds were reported as being below permanent
pool elevation except for Pond

P-D12-01which was reported as being above
PPE. No major issues were noted.

Pond Certifications

The last pond certified was Pond P-W26-04 on
August 10, 2011. Stockpond SP-102-01 was
certified on November 22, 2010.

Haul Road Certifications

2010 Annual Certification Map is on file. The
last road certified was on September 23, 2010, in
Sections 26, 34, and 35, Permit NACT-0201,
also known as the Section 34 SPGM road.

County Conditional Use Permits

On file, most recent issued May 7, 2008

Solid Waste Disposal Permit

Permit #0343, expires June 16, 2019

Air Pollution Control Permit

Expires November 15, 2011

Blasting Notice Affidavit of Publication

Published July 20, 2011, expires July 20, 2012

Blasting Records

On file and briefly reviewed. The last blast
record indicated a coal shot was detonated in
Section 21 on August 17, 2011, approximately
1,500 feet east of the Amanda Myers residence.

Blasting Certifications

Certificates were on file

Federal Coal Exploration License

Expired October 16, 2002

State Coal Exploration Permit

Expired August 6, 2011

Biennial Wildlife Report

2008/2009 report is on file, the report was
incorporated into permit NACT-0401 with
Revision 15.

Road Closures and Setbacks

On file, most recent closure dated February 16,
2011

BATF Manufacturer of High Explosives

Expires July 1, 2012

Water Use Permits

Temporary (expires September 30, 2011),
conditional, and perfected SWC Water Use
Permits are on file.

State Wetland Drainage and Army Corps of

Engineers 404 Permits

Correspondence and permits are on file.
Nationwide permits expire March 18, 2012, and
March 13, 2010. A letter of authorization is on
file at the mine stating the Section 404 Permit for
the 360-acre addition to Permit NACT-0401 is
valid until reclamation is complete. Coteau was
required to have construction activities
completed by March 13, 2010.
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SIGNS & MARKERS

Permit boundary signs and markers were noted at various locations during the inspection. The
observed mine entrance signs contained the information required by NDAC 69-05.2-13-04. All
observed stockpiles and sediment ponds were marked with legible signs.

OVERBURDEN/COAL REMOVAL

The 901 dragline was removing overburden in the NE Y of Section 3 in Permit NACT-9101. The
933 and 937 truck/shovel fleet were removing overburden from the basin of Pond P-N21-04 in the
NE % of Section 21, Permit NACT-0401, and placing it on a pile adjacent to the pond. The 935
truck/shovel fleet was removing overburden over coal in the SW % of Section 27 and placing the fill
in the NE % of Section 33 in Permit NACT-0401. The 931 truck/shovel fleet was prebenching
overburden in the NW Y of Section 36 and placing the fill in the NE Y4 of Section 36 in Permit
NACT-0201. The 902 dragline was removing overburden in the N ' of Section 36 in Permit NACT-
0201.

Coal loading was occurring in the NW V4 of Section 36 in Permit NACT-0201.

SURFACE WATER MANAGEMENT

The following ponds were viewed during the inspection and their relative water elevations were
noted.

Pond Elevation Comments

P-H30-01 1 foot below PPE

P-W25-02 1 foot below PPE

P-N21-04 NA Pond is under construction.

Embankment has been
constructed and overburden was
being removed from the pool
area of the pond.

A scraper and a compactor were constructing a water load facility in the NW Y4 of Section 30 in
Permit NACT-8503. A portion of topsoil pile TS-77 had to me moved in order to construct the load
out feature which is located directly north of Pond P-J30-02R.

The sumps at the Section 34 stockpile complex were also viewed during the inspection. Sumps 34 C
and 34 D were constructed this spring and appeared to be in good condition at the time of the
inspection. Sump 34 A was nearly full and noted as requiring pumping.

A gully was noticed outside of the permit area in the northeast corner of the NW Y4 of Section 34
near Permit NACT-9501. There is an old diversion above the cropland located on this tract that is
suppose to transport runoff westward to the section line road ditch between Sections 27 and 34.
However, runoff appears to be passing over the diversion and onto the cropland where the gully has
formed. The gully is 1 to 2 feet deep, 6-8 feet wide and is about 200 feet in length. Sediment pond
P-H34-05 is located in a drainage way about ¥4 mile above this diversion. At this point, it is




Freedom Mine Complete Inspection
August 18, 2011
Page 4 of 6

uncertain if the gully is related to discharges from the upstream ponds. This will require additional
review and a possible follow-up inspection.

SUITABLE PLANT GROWTH MATERIAL REMOVAL/RESPREAD

The 936 truck/shovel fleet was removing subsoil in the N ' of Section 26 in Permit NACT-0201 and
stockpiling the material in the Section 34 stockpile complex.

A subsoil lift approval area in the E %2 of Section 26 was also viewed during the inspection. It
appeared all available SPGM including deep lift had been removed and stockpiled. The soil
monuments indicated the amount of material actually removed from this area.

ROADS

Two segments of reclaimed prairie/section line trail between Sections 2 and 3 and Sections 2 and 35,
Permits NACT-9001 and NACT-9501, were reviewed. Coteau had previously requested and
received approval to remove these short segments, 500 feet maximum, of reclaimed road because the
landowner has requested that they be removed. Work has been completed on the two segments and
the area blends into the surrounding topography.

REVEGETATION

The silty native grassland reference area located in the S ¥ of the NE Y of Section 9, T145N, R88W
of Permit NACT-0201 was inspected. This silty reference area is being used to demonstrate
revegetation success in pending final bond release No. 4 to Permit NACT-9101. There are four 8’ by
8’ enclosures on this reference area site to protect from livestock grazing. There was evidence of
clipping in one of the four enclosures. The two enclosures located on the upper reaches of a side
slope are in better ecological condition than the two located closer to the bottom drainageway. The
dominant vegetation on this site is western wheatgrass, green needlegrass, needle and threadgrass,
upland sedges, blue grama and prairie junegrass. Kentucky bluegrass is much more prevalent on the
two enclosures located on the lower reaches of the slopes where it appears to be the dominant
species. The site is being grazed this year and utilization levels are light. Green and fringed
sagewort and western yarrow appeared to be the dominant forbs present on this site. Plant vigor was
high and the site appears to have yielded well this year. Photographs of the enclosures are on file
with the Reclamation Division.

The seeded native warm season species, particularly sideoats grama and switchgrass, are benefitting
from the haying operation that occurred earlier in the growing season on the reclaimed native
grasslands located in Sections 2 and 34 of Permits NACT-9001 and NACT-9501, respectively. Mr.
Schmidt indicated that Coteau has discussed fencing the native grassland in this area to allow the
tracts to be grazed next year. Cattle were noted grazing the reclaimed native grassland located in the
S Y2 of the SW Y of Section 31, Permit NACT-9501.

The majority of the permitted lands at the Freedom Mine were affected by a recent hail storm. The
crops growing on the reclaimed lands located north of Coteau’s shop office complex were reportedly
affected more severely than other areas.
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MISCELLANEOUS

A tracklog of the inspection is shown in black on the attached aerial photo.

s

/4&(/// WM

Michael Berg PE
Environmental Engmeer

cc: Donn Steffen
OSM Casper Field Office
Mercer County Auditor

Minedata/Freedom/InspectionReports/2011/110818.docx

Guy A Wéch
Environmental Scientist
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Tracklog shown in black
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Public Service Commission PSC-4

State of North Dakota

600 East Boulevard, Dept. 408

COMMISSIONERS .
Bismarck, North Dakota 58505-0480

Tony Clark Web: www.psc.nd.gov
Brian P. Kalk E-mail: ndpsc@nd.gov
Kevin Cramer Phone: 701-328-2400
ND Toll Free: 1-877-245-6685
Executive Secretary Fax: 701-328-2410
Darrell Nitschke TDD: 800-366-6888 or 711
INSPECTION REPORT

DATE OF INSPECTION: August 31, 2011

TYPE OF INSPECTION: Partial

PERMITTEE - MINE: Coteau Properties Company - Freedom Mine

PERMITS INSPECTED: NACT-8102, NACT-8203, NACT-8401, NACT-8503, NACT-8601,

NACT- 9001, NACT-9101, NACT-9501, NACT-0201
PERSONS ACCOMPANYING INSPECTORS: Terence Schmidt
INSPECTION CONDITIONS: The inspection was conducted between 9:40 a.m. and 4:45 p.m.

CDT. Skies were overcast in the morning and partly cloudy in the
afternoon. The temperature was near 80° F. Access was
unrestricted.

OVERBURDEN/COAL REMOVAL

The 902 dragline was operating in the SW'4 of Section 31, Permit NACT-0201. Later in the afternoon,
coal trucks were noted traveling to the pit west of Ramp 4 in Permit NACT-0201. The 933 truck/shovel
fleet was removing overburden from the N of Section 3 and hauling the material to the SW'4 of Section
31, Permit NACT-0201. The 931 shovel was pre-benching in the SWY of Section 25 and the overburden
was being hauled to the NEV4 of Section 36.

SURFACE WATER MANAGEMENT

The pre-mine diversion located along the east side of the NWV4 of Section 34 (Permit NACT-9501) was
inspected. This diversion is located outside of the permit boundary but overflows from sediment ponds P-
H34-04 and P-H34-05 as well as undisturbed areas between the ponds and off-permit diversion flow into
this diversion. During the August 16, 2011 inspection, a gully was noted below this diversion in cropland
in the northeast corner of the NW1/4 of Section 34. After reviewing the pond discharge reports for the
two upstream ponds, it was decided that a more thorough inspection of the area was warranted. During
this inspection, two additional gullies were found in the cropland in the NEVANWY; of Section 34. Mr.
Schmidt and Mr. Kirk stated that all controlled discharges from sediment ponds P-H34-04 and P-H34-05
have been piped to areas west of the diversion thus bypassing the diversion altogether. These discharge
points were inspected even though no discharges were occurring from these ponds at the time of this
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inspection. The discharge point for pond P-H34-04 is located close to the natural drainage channel near
the center of the W'% of Section 34. The discharge point for pond P-H34-05 is near the drainageway in
the S%2SWV4 of Section 27. Discharges from these two ponds have not been passing through the premine
diversion located along the east side of the NW1/4 of Section 34. The gullies in the cropland may have
formed when these ponds overflowed this past spring due to snowmelt and heavy spring precipitation.
There was no evidence of active erosion in the cropland field below pond P-H34-04. Apparently the
diversion was able to handle the flow from this pond, but the north end of the diversion was not able to
handle the runoff when both ponds overflowed. Some very minor erosion (head cut) was observed in the
drainageway below pond P-H34-04 near the intersection of the diversion and the drainageway. In
addition, a small erosion feature was noted near the discharge point of pond P-H34-05. This feature will
need to be stabilized prior to future releases from this pond. Energy dissipaters were in place at the ends
of the discharge pipes for both of these ponds. Photographs of the diversion and erosion in the field were
taken and are on file with the Reclamation Division.

The following ponds were briefly inspected and the water levels in relation to the permanent pool
elevation stakes were noted.

Water Management Feature Comment(s)
P-H34-05 Water 1 foot below PPE. Large gully where water
enters the northeast corner of this pond.
P-H34-04 Water about 2.5 feet below PPE.
P-H27-02 Water 2 to 3 feet below PPE.
P-D18-01 Water about 3 feet below PPE.
P-W04-01 Being constructed.

A dozer was doing repair work on the upper reaches of the drainageway leading to pond P-H34-05. A
delayed grade approval request area is located above this pond.

SUITABLE PLANT GROWTH MATERIAL REMOVAL/RESPREAD

Scrapers were stripping topsoil and subsoil from the area where sediment pond P-W04-01 was being
constructed. Topsoil has been stripped from an access trail leading to this pond site and the topsoil and
subsoil were being placed in piles along this access trial. Scrapers were also stripping overburden from
this area for construction of the embankment of the pond. A dozer was working to remove SPGM from
the pool area of the pond. It appeared that most of the topsoil had been removed from the pool area of the
pond. Stakes in the pool area of the pond indicated that a portion of the pool area was deep lift SPGM
removal area. However, this deep lift soil mapping unit borders an area of zero lift in the drainageway a
short distance north of the embankment. Photographs of the SPGM removal operations and pond
construction activities were taken and are on file with the Reclamation Division.

An area staked as a 0/0 SPGM lift area near the access trail east of Pond P-W04-01 was inspected.
Although the premine soil survey had mapped this area as a 0/0 area, it was not clear why this area was
staked as a zero lift area considering the vegetative growth and species composition on the area. There
was very little evidence of sodic “claypan” spots on this area. A review of the premine soils map
indicates that this area is mapping unit 74B, Savage-Rhoades silt loam, 3 to 6% slopes. Another area
where SPGM has not been stripped in the EANW Y of Section 3 was also inspected. This area is also
classified as mapping unit 74C. There was evidence of “claypan” spots on this mapping unit but the site
appeared to yield reasonably well this year. The Savage-Rhoades mapping unit descriptions indicates that
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these mapping units (74B & 74C) are comprised of 40-60 percent Savage (non-sodic) and 25 to 40
percent Rhoades (sodic) soils with inclusions of Daglum, Belfield, Grail and Regent soils. Topsoil is
listed as being from 7 to 14 inches deep on the Savage soil. A significant amount of area in the West
Mine Area was originally mapped as 0/0 soil map units. These areas were reviewed in during a
September 30, 2008 inspection and the following recommendations were made regarding the more
extensive 0/0 map units in the West Mine Area.

SPGM

Map Unit C e SPGM Recommendation
Limitation
5 Harriet Clay Loam sodium, salinity | No salvage due to high salinity
21C,E Searing Ringling complex | porcelanite Salvage topsoil, especially from
sideslopes
26 Playmoor-Harriet complex salinity, sodium | No salvage due to high salinity

74B,C Savage-Rhoades complex | erosion, sodium | Salvage topsoil from at least the sod layer

75, 75B Belfield-Daglum

sodium Salvage topsoil from the sod layer
complex
85 Daglum sodium Salvage topsoil from at least the sod layer
89C,D,E Amor-Cabba loams erosion S_alvage topsoil, especially from

sideslopes

95, 95B,C Daglum-Rhoades sodium Salvage topsoil from the sod layer, avoid
complex “pan” spots
96 Dogtooth sodium Limited topsoil salvage (sod layer) may

be possible, avoid “pan” spots

In a follow-up phone discussion with Sarah Flath of Coteau, she was reminded that the above
recommendations should be followed for 0/0 map units in the West Mine Area. Consideration should be
given to updating the soils section in Permit NACT-0201 with this information.

REVEGETATION

Nearly all of the reclaimed native grassland in Permit NACT-9501 that is not being grazed has been
hayed this year. The exception was a newer seeding in southeast corner of Section 26 or the SW' of
Section 27. The reclaimed native grassland in the northwest corner of Section 36 of Permit NACT-9501
was briefly inspected. The seeded native species have established very well on this area and numerous
native forbs were present. There was less alfalfa growing on this tract compared to the adjacent areas.

The reclaimed native grassland located in the NWYNEY4 of Section 6, Permit NACT-9001, was
inspected. This area was clipped with a rotary mower this year. Some switchgrass and sideoats grama
was noted in this seeding but smooth bromegrass is abundant on the site. Reclaimed native grasslands in
Section 11 and 12 of Permit NACT-9101 were also briefly inspected. The seedings in Section 12 have
been hayed. The post-mine land use of a portion of the NW'.SEY of Section 12 will need to be further
reviewed. A portion of this area (cropland) was chem.-fallowed this year but the Reclamation Division’s
digitized post-mine land use map shows this area as reclaimed native grassland. The reclaimed native
grassland in the SW of Section 11 has been idle to date this year. There was evidence of hail damage
on the tract. Alfalfa and smooth bromegrass are prevalent on this reclaimed native grassland in the SWY4
of Section 11 but little bluestem and sideoats grama still persist in this seeding.
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The differential settling repair area in the SE'4 of Section 16 (NACT-9101) was inspected. A small
portion of the 2010 repair area has been reshaped to accommodate drainage. Alfalfa seedlings were
emerging on the site. The older portion of the repair area is becoming established with the hayland seed
mixture — western and intermediate wheatgrass, switchgrass and alfalfa. Annual weeds such as horsetail,
barnyard grass and pigeongrass are also present. A few young Canada thistle plants were noted and there
was evidence that portions of the repair area had been sprayed, presumably to control this noxious weed.
No issues were identified on this repair area to not approve the pending variance request from the 10-year

re-vegetation responsibility period.
/4%// L"‘/*‘ L

Guy A. Weldh
Environmental Scientist

cc: Donn Steffan
OSM Casper Field Office
Mercer County Auditor

Minedata/Freedom/InspectionReports/2011/11083 1.docx



Freedom Mine Partial Inspection Report
August 31, 2011
Page 5 of 5

Freedom Mine Inspection
August 31, 2011

F % T4




PSC -5



jonathan
Textbox
PSC - 5





























248

Public Service Commission PSC -6
State of North Dakota

600 East Boulevard, Dept. 408

B Bismarck, North Dakota 58505-0480

Randy Christmann : Web: www.psc.nd.gov
Julie Fedorchak E-mail: ndpsc@nd.gov
Brian Kroshus Phone: 701-328-2400
ND Toll Free: 1-877-245-6685
Executive Secretary Fax: 701-328-2410
Darrell Nitschke TDD: 800-366-6888 or 711
INSPECTION REPORT

DATE OF INSPECTION: April 26,2018

TYPE OF INSPECTION: Partial

PERMITTEE - MINE: Coteau Properties Company - Freedom Mine

PERMITS INSPECTED: NACT-9501

PERSONS ACCOMPANYING INSPECTORS: Clyde Eisenbeis, Jerome Boeshans and Jaymie

Boeshans
INSPECTION CONDITIONS: The inspection was conducted between 10:00 a.m. and 12:30 p.m.

CDT. Skies were clear and the temperature was near 55° F.
Access was unrestricted.

GENERAL

This inspection was conducted to follow-up the January 18, 2018 meeting between the Reclamation
Division staff and Clyde Eisenbeis, a co-surface owner of the NW1/4 of Section 34, T146N, R88W,
Mercer County, ND. Mr. Eisenbeis’ land is located off-permit and adjacent to Surface Coal Mining
Permit NACT-9501 at the Coteau Properties Freedom Mine. Mr. Eisenbeis alleges that mining on
adjacent land has caused damage to his property.

The E of Section 34 is part of Surface Coal Mining Permit NACT-9501. Surface mining and
reclamation activities occurred on portions of the E'2 of Section 34. The E'z of Section 34 and all of the
affected areas in the watersheds up gradient from the Eisenbeis property in the NW'4 of Section 34 have

been reclaimed. This includes the removal of two sediment ponds that were reclaimed and seeded in
2014 and 2016.

In the fall of 2012, Coteau reconstructed an pre-existing diversion located along the east side of the NW'4
of Section 34 such that runoff from the NEY4 of Section 34 passes to a county road ditch located along the
north side of the NWY of Section 34. The Reclamation Division was not involved with re-construction
of the diversion.

The diversion was reconstructed in its original location and the reconstruction included the removal of
sediment from the road ditch on the north side of the NW' of Section 34 and the installation of Flexcrete
(a concrete flex matting) through the road ditch to create a Texas style crossing for equipment access to
the field. The locations of the diversion, county road ditch, and Flexcrete crossing are depicted on Figure
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1. Figure 1 also depicts the locations where the photographs in Figures 2 through 11 were taken. Figures
2 and 3 are photographs of the Flexcrete crossing. Mr. Eisenbeis claims Coteau did not have the proper
authorization to reconstruct the diversion on his property and the deeper road ditch now limits equipment
access to his land. Mr. Eisenbeis said one potential renter was not interested in leasing his cropland
because of poor access to his field.

The current tenants, Jerome and Jaymie Boeshans, have rented the NWY of Section 34 for the past two
years. During the inspection, Boeshans’ said they cannot move a semi and other equipment into the field
because of the size and slopes of the flexcrete crossing in the road ditch. Boeshans’ grew beans in 2016
and canola in 2017. They chose these crops, in part, because they produce less volume of seed at harvest.
Boeshans’ are considering planting corn this year, but they have concerns because corn produces more
volume at harvest. Last year when harvesting canola, the flexcrete crossing could only be crossed with
half-loaded grain carts resulting in twice the normal trips across the tract. Boeshans’ are concerned about
the additional time, hassle and cost associated with moving grain off the field.

The diversion and its associated berm are generally well established with perennial vegetation, primarily
smooth bromegrass. Figure 4. Vegetation is not well established on approximately 100 feet of the west
side of the diversion berm and some soil sloughing has occurred in this area. Figure 5. This area is down
slope from the drainage of reclaimed sediment pond P-H34-04.

Runoff from the north drainage in the NEV4 of Section 34 enters the reconstructed diversion in the NW;
of Section 34 at a right angle and drops approximately 10 feet to the bottom of the diversion. This entry
point is lined with concrete flex matting and the site appears stable after this year’s spring snow runoff
event(s). This drop structure was originally constructed of Creflex blocks; however, much of the Creflex
was replaced with Flex-A-Mat in June 2017 when erosional features were repaired. Figure 6.

The road ditch on the north side of the NW4 of Section 34 is generally well established with perennial
vegetation that includes smooth bromegrass, reed cannarygrass, cattails and other species. The only
noxious weed observed was Absinth wormwood; however, Jaymie Boeshans stated Canada thistle was
present during the growing season last year. A head cut was observed in the road ditch about 100 feet
west of where the diversion enters the road ditch. This feature needs to be stabilized to prevent future
erosion.

Other erosional features were observed on the Eisenbeis property and most were located in the
EV.NEVANW Y of Section 34. It appeared these erosional features were created from runoff that occurred
last spring because canola stubble from last year’s crop was present in these features. Only minor
sediment deposition from runoff that occurred this spring was observed (up to an inch or two of
deposition in portions of the older erosional features). The erosional features varied in size and the largest
one observed was approximately 16 inches deep, 2 feet wide and 25 feet long. Figures 7, 8, and 9.

Additional erosional features were observed in the NWY%NE“NWY4 of Section 34 where runoff from the
field enters a natural drainageway. These erosional features appeared to have formed last year. Figure
10. Several handfuls of erosion control fabric and an anchoring staple were collected in the field during
the inspection.

The drainageway through the Eisenbeis cropland in the southwest corner of the NW' of Section 34 was
inspected. Surface water runoff from watersheds southwest of the Eisenbeis property flows through a box
culvert under County Road 15 a few hundred yards south of the Eisenbeis property into a natural
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drainageway in cropland in the NW4SW of Section 34. The natural drainageway extends northward
into the Eisenbeis property at the southwest corner of the NWY: of Section 34 and continues meandering
northward through the Eisenbeis cropland. With the exception of a small portion of the southwest corner,
the drainageway is cropped when it is dry enough to support planting equipment; during wet years the
drainageway and adjacent area are left idle. The drainageway was too wet to be cropped in 2017 but the
field was cultivated when it dried out last summer or fall. Figure 11.

GROUND WATER

The water elevation in groundwater monitoring wells located along the south side of the SW' of Section
27, T146N, R88W and in the northwest corner of Section 27 were checked after meeting with Mr.
Eisenbeis and the Boeshans’. The water table level of the monitoring wells along the south side of the
SW1/4 of Section 27 had groundwater levels approximately 27 feet below the surface and the ground
water level was within 2 feet of the surface in the northwest corner of Section 27.

s (Sedh R 2D

Guy A. Welcl/ Bruce Beechie
Environmental Scientist Environmental Scientist

cc: Sarah Flath
Clyde Eisenbeis
OSM Casper Field Office
Mercer County Auditor
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Figure 1. Location of the diversion, road ditch, Flexcrete crossing and photographs taken
in the NWY; of Section 34

Flexcrete crossing
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Figure 2. Flexcrete crossing in the road ditch on the north side of the NW% of Section 34.
Photograph taken facing east.

Figure 3. Flexcrete crossing in the road ditch on the north side of the NW of Section 34.
Photograph taken facing west.
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Figure 4. Diversion on the east side of the NW of Section 34.

Figure 5: Soil sloughing on the west side of the diversion berm.
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Figure 6. Concrete flex matting at the inlet where water enters the
diversion from the NE% of Section 34.
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Figure 8: Erosional features on cropland in NW1/4 of Section 34
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Figure 10: Erosional features on cropland in the NW1/4 of Section 34.
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INSPECTION REPORT

DATE OF INSPECTION: June 28, 2022

TYPE OF INSPECTION: Partial

PERMITTEE - MINE: Coteau Properties Company - Freedom Mine
PERMITS INSPECTED: NACT-9501 Boundary and Adjacent Lands

PERSONS ACCOMPANYING INSPECTORS: Clyde Eisenbeis (property owner); Sarah Flath,
Rylan Sundsbak and Dillon Belisle (Coteau
Properties Company - adjacent landowner)

INSPECTION CONDITIONS: The inspection was conducted between 12:45 p.m. and 1:45 p.m.
CDT. Skies were sunny. The temperature was near 75° F. Access
was unrestricted.

OFF-SITE REVIEW

The NWV of Section 34, T146N, R88W, Mercer County was inspected with one of the surface owners of
this property, Mr. Clyde Eisenbeis. Mr. Eisenbeis has alleged that erosion is occurring on property in the
NWY of Section 34 because of surface coal mining and reclamation activities on adjacent lands to the
east in the NEY4 of Section 34, which is included in surface coal mining permit NACT-9501.

The diversion and road ditch along the east and north sides of the northeastern portion of NW: of Section
34 were walked. The diversion is located off permit and was constructed many years before the adjacent
area was permitted and mined. The diversion was re-built in 2012. This diversion and the road ditch
divert surface water runoff from the east, where mining occurred in the past, around the Eisenbeis’
cropland in the NW¥ of Section 34 (Figure 1). The diversion appears to have functioned as intended
during spring precipitation runoff events.

The cropland in the NW¥4 of Section 34 was planted to soybeans this spring with minimal tillage and
canola stubble from last year’s crop remains on the soil surface. A rill approximately 1 foot wide, 6
inches deep, and about 40 feet in length was observed in the crop about 150 feet west of the diversion
(Figure 2). A row of soybeans was planted in this rill which means it had formed prior to spring seeding.
No other significant active erosional features were observed in the cropland field.

As previously documented in a June 8, 2022 inspection report, several erosional features have formed in
the diversion in the northeast corner of the NW¥4 of Section 34. The most significant feature is a head cut
that is approximately 40 feet in length, 6 feet wide, and 3 feet in depth (Figure 3). This feature was about
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40 feet from the center of the county road to the north. A similar, but smaller head cut, was present in the
diversion upstream from the larger feature and several small (1 cubic foot) scour erosion features were
observed upstream from this feature. The smaller head cut was about 20 feet in length, 3 feet wide, and 2
feet deep and was approximately 70 feet from the center of the county road. These erosional features
were observed in the diversion bend where the diversion transitions into the county road ditch. The entire

length of the diversion was walked, and no other erosional features were observed in the diversion or the
road ditch.

The diversion is well vegetated with a dense stand of grass, primarily smooth bromegrass. A few patches
of Canada thistle and absinth wormwood plants were observed in the diversion. A few trees have
established in the county road ditch and in the primary drainage that passes through this property. A
group of trees was also observed from a distance in the NEY4 of the SW' of Section 34 (Figure 4). Mr.
Eisenbeis alleged that all these trees have established because of increased water in the drainage directly
related to surface coal mining discharges.

Rock was observed in the drainageway in the NEY4 of Section 34 where runoff from the south watershed
enters the diversion on the Eisenbeis property.

A GPS tracklog of the route traveled during this inspection (Figure 1) is on file with the Reclamation
Division as are additional photographs. Mr. Eisenbeis asked that photographs be taken of the concrete
matting that has been placed in the road ditch to provide access into the eastern portion of his field. The
concrete matting in the road ditch dips about 3 feet below the surface elevation of the adjacent cropland.
Mr. Eisenbeis alleges that current access into his field is inferior to what existed prior to the
reconstruction of the diversion and deepening of the county road ditch in 2012. Mr. Eisenbeis expressed
that the diversion is reducing the acreage available as cropland in the NWY of Section 34. It appears the
reconstructed diversion occupies an additional 1 acre of cropland based on digital measurements from
aerial photography (2009 NAIP and 2021 NAIP).

Two ground monitoring wells (USGS-3753 1/2) located immediately north of the NW'4 of Section 34,
along the south side of the SW1/4 of Section 27, T146, R88W, were examined to determine the depth to
ground water. The depth to ground water in these wells were 33.7 and 33. 4 feet below the top of the
surface pipe, respectively. The ground water depth in monitoring wells in the northwest corner of Section
27 were also examined (MP93-P01 A/B). The depth to ground water in these wells were 4 and 9.5 feet
below the top of the surface pipe, respectively. Mr. Eisenbeis requested a copy of the results of the
ground water data from the two USGS monitoring wells just north of his property in excel format.

;rWW

onathan W. Emmer A. Welch
Assistant Director ermit Administrator

ffrey A. Roerick
eologist/Hydrologist Environmental Scientist
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cc via email only: Sarah Flath (sarah.flath@nacoal.com)
Dillon Belisle (Dillon.Belisle@nacoal.com)
Rylan Sundsbak (Rylan.Sundsbak@nacoal.com)
John Sieving (jsieving@osmre.gov)
John Ahlbrandt (jahlbrandt@osmre.gov)
Samantha Melberg (smelberg@nd.gov)
Clyde Eisenbeis (cte677@gmail.com)
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Figure 1. GPS point track log of the inspection route (black) and Freedom Mine permit NACT-9501
(orange).

Largest Erosion Feature
{Approximately 40'X6'X3")

rainage Diversion Joins |
ounty Road Ditch

NORTH Inspection Date: 06/28/2022
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Figure 2. A rill approximately 1 foot wide, 6 inched deep, and about 40 feet in length was observed in the
cropland about 150 feet west of the diversion. The photo was taken facing south.
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Figure 3. A head cut in the diversion that was approximately 40 feet in length, 6 feet wide, and 3 feet in
depth. The inspector standing in the diversion head cut is 6 feet tall. The photo was taken facing south.

Figure 4. A group of trees were also observed from a distance in the NE%4 of the SW4 of Section 34. The
photo was taken facing southwest.

—

Group of trees in the
drainage
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