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April 4, 2023, Prehearing conference

ADM NI STRATI VE LAW JUDGE HOGAN: It is
April 4th, at 8:03 a.m This is the time and date
schedul ed for a prehearing conference in the PSC file --
or Case Nunber PU-22-391. This is a siting application
of SCS Carbon Transport LLC.

| scheduled this prehearing conference to
di scuss our upcom ng hearing in this matter on
April 11th, 2023, in Wahpeton, North Dakota, which is a
hearing set to discuss portions of the project |ocated
in Cass and Richland counti es.

Appearing for our prehearing this nmorning on
behal f of the Applicant is Attorney Lawrence Bender.
Representing the Public Service Comm ssion is Attorney
Zachary Pel ham  On behalf of a number of intervenors
are Attorneys Steven Leibel and Brian Jorde. Kevi n
Pranis is appearing on behalf of LIUNA, intervenor. And
then, finally, Victor Schock who is part of the Public
Service Comm ssion staff.

So we had a prehearing conference before the
| ast hearing in Gwi nner, North Dakota, and that seenmed
to work well to kind of know where everybody was at
about wi tnesses and who was going to testify at the
hearing so |I thought we'd do that again just so that
we're all on the same page going into the Wahpeton

heari ng.
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April 4, 2023, Prehearing conference

So I'll maybe start with you, M. Bender.
just assunme that you are maybe going to handle the
Wahpet on hearing simlar to what you did in Gwi nner

that presenting limted testimny as just a brief

in

overview of the project and then allowi ng questioning?

MR. BENDER: That's correct, Your Honor.

ALJ HOGAN: Okay. And, M. Pelham | assume you

won't be offering any evidence or witnesses at this
hearing either?

MR. PELHAM Mor ni ng, Judge. Actually, the
Comm ssion is planning on calling a witness to talk
about drain tile. His name is Dr. Thomas Scherer,
S-C-H-E-R-E-R He's a professor at NDSU.

ALJ HOGAN: Okay.

MR. PELHAM | don't anticipate, you know, his

testinony |lasting very |long, but the Comm ssion does

want to get on the record some information regarding

drain tile and the inpact the line would essentially

have on drain tile.
ALJ HOGAN: Okay. M. Pranis, | know you

presented testi mony and presented a witness at the

Gwi nner hearing. Were you planning to offer any further

testinony at the next hearing?

MR. PRANI S: No, Your Honor. | have to be out

of town for that hearing so | won't be able to be
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April 4, 2023, Prehearing conference

present. And, you know, so if any of our menbers
attend, they would just participate as menbers of the
general public.

ALJ HOGAN: All right.

MR. PRANI S: No plans for witnesses.

ALJ HOGAN: All right. And then |I saved
intervenors for |ast. | don't know who wants to speak
M. Leibel or M. Jorde?

MR. JORDE: Brian Jorde here.

We plan to have a handful of fol ks, Your Honor.
| don't know the exact number but, you know, five or so.

ALJ HOGAN: And were you planning to be there,
M. Jorde? Are you planning to handle the hearing
simlar to Gwinner? Or what were you thinking?

MR. JORDE: Well, that's -- it's kind of up in
the air right now, but either M. Leibel or myself would
be there so one of us would physically be there to walk
them t hrough. So, you know, more of the Q and A as
opposed to just testinmony.

ALJ HOGAN: Okay. That sounds good.

MR. BENDER: Your Honor ?

ALJ HOGAN: Yes. Go ahead.

MR. BENDER: This is Lawrence Bender.

| received an email yesterday from M. Jorde,

and if | understood the email correctly, he was planning
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on calling as witnesses some of

offered testinony in Gw nner.

t he individuals who

And | told himthat |

would talk with my client to see if we were going to

have any questions for those wi

t nesses. And if he calls

the witnesses that presented evidence in Gwi nner, nmy

client has decided that we wil
for those witnesses.
So | don't think -- |if

calling those individuals and |

not have any questions

M. Jorde is planning on

don't have any

guestions, | think it's inappropriate that they have an

opportunity to speak twi ce.
ALJ HOGAN: Okay. And

Jorde, to recall witnesses that

was that your intent, M.

appeared in Gwi nner?

MR. JORDE: Per haps one on this drain tile

issue. And, actually, it makes nore sense now, given

that the PSC is going to have an individual speaking on

that topic, so, you know, we'l

have -- we're going to

have M. Dot zenrod, the gentleman who spoke about it the

| ast time, there and avail abl e
words from him

ALJ HOGAN: M. Bender,

and may have a few short

if M. Dotzenrod limts

his testimony as, for lack of a better description, but

as like rebuttal to what the Comm ssion's witness i s

going to testify about regarding the drain tile, do you

have any objection to that?
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April 4, 2023, Prehearing conference

MR. BENDER: No, | don't have any objecti
t hat, Your Honor.

ALJ HOGAN: Okay. All right. Well, that
good.

M. Jorde, since | have you on the |ine,

on to

sounds

| just

wanted to |l et you know that -- because | know you have a

| ot of intervenors that have filed -- or you're

representing a lot of intervenors in this case.

And |

can tell you that the conm ssioners have expressed to nme

concern already about the |length of the hearing,

t hat

second hearing date for Bismarck. And | think they're

willing -- if you're willing to bring sonme of themto
perhaps the Linton hearing to try to take some of the
| oad of f of that Bismarck day, | think that would be a

good i dea.

And |'m not making you commt to anything today,

but I just want to |let you know that that was kind of

the feeling I got fromthe comm ssioners.

MR. JORDE: Yes. My response to that would be,

you know, to the extent that folks are willing and able
to travel away from where they're | ocated and do that, |
t hi nk that makes sense.

| would say, for the record, | think it's

probl ematic when there's a predefined limt timew se on

an issue that's so inportant. And so, you know,

I think
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even the one extra day or | guess the one additional
hearing day that we're planning to have, it's -- | don't
think it's appropriate to, frankly, have a concern about
how many people are interested in exercising their due
process rights. | think what we should be tal king about
is | ooking at additional days to make sure people fit it
in as opposed to already inconveniencing those folKks

more and having them travel el sewhere.

That's what I'd like to get on the record, Your
Honor .

ALJ HOGAN: Sure. Yep, and | --

MR. BENDER: Your Honor, if | may just quickly
respond.

ALJ HOGAN: Sur e.

MR. BENDER: | mean, M. Jorde had an
opportunity to bring wi tnesses. | know we didn't get to
that. | don't know if he had them there or not. He had

an opportunity to present witnesses in Gwi nner, which he
did. He's now going to have another opportunity to
present witnesses in Wahpeton. You know, it seens to me
that that is sufficient, that we don't have to provide
him w th anot her opportunity in Linton or to try to
reset our schedule in Bismarck to accommdate hi m having
t he opportunity to present three or four tines.

ALJ HOGAN: Okay.
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MR. JORDE:

not hing to do about

So nmy response to that is this has

my opportunity. |"mjust a tool and

a nout hpi ece for people that are directly affected,

their property and constitutional rights being directly

affected, and this i

s a process for the people. It's

the Public Service Comm ssion, not the pipeline service

comm SsSi on.

And the dates that were set were set prior to

any intervention deadline and prior to all of our

intervenors com ng

nto the matter. And so the schedul e

was set when | think there were maybe two parties to the

case and not 50 or however many there are now.

So with all

due respect to M. Bender, if it's

going to be a process for the public, it certainly would

be appropriate to at

| east consi der extending the tinme

for an additional hearing perhaps in the Bismarck area.

ALJ HOGAN:
under standi ng that t

t hose are the anount

Al'l right. Yeah, it's ny
he Conmm ssion has determ ned that

of days that they're willing to set

aside for the hearing. | really have no control over

t hat other than to allow M. Jorde, on behalf of your

clients, to put your

obj ection and your thoughts on the

record and build your record for that. And, |ikew se,

M. Bender has his opportunity to put his response in

the record.
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But ny understanding at this point, the -- oh,
yeah, | don't know who spoke but --
MR. PELHAM | didn't mean to interrupt you.

ALJ HOGAN: No. Go ahead.

MR. PELHAM If I could just briefly respond on
behal f of the Comm ssion.

The Comm ssion sets hearing dates based upon the

application as to when it's received. The application
was received and it was publicly available for quite
sonme time before the hearings were set. And the

Adm ni strative Code, as well as the Century Code,
provide for the rules of procedure as to any menber of
the public to intervene.

So for purposes of the hearings that have been
set, | would note that we're going to be having five
hearings for this pipeline spread across North Dakot a,
giving citizens the ability to communicate, to testify,
to retain attorneys if they should Iike. The Conmm ssion
is -- it is absolutely providing these hearings for the
publi c.

And | just want to make it clear that there's no
obj ection, there's no nmotions on the record objecting to
anyt hing that has been set. And barring that, these are

t he hearings that have been set.

The Comm ssion wants to hear from everyone, but
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at the sanme time there -- there are, you know,

procedural rules in place that have to be foll owed.

And, al so, everyone is entitled to have those procedural
rules applied equally so it's not advantaging one or the
other. So | just want to make that clear fromthe

Comm ssi on standpoint.

The Dakota Access Pipeline didn't have five
heari ngs. It had three. This particular line is going
to have five hearings across the state of North Dakot a.
Due process is preserved undoubtedly.

And if any party wi shes to object, the rules
provide for a process to do that. | don't think today
is the time to be objecting.

And, quite frankly, if there is a notion, then
the Comm ssion will take a | ook at that. But for
purposes of the hearings that have been set by the
Comm ssion, they have all been in conpliance with
procedural rules, the Adm nistrative Code, and the
Century Code.

Thank you

MR. JORDE: Your Honor, | have to respond to
t hat . And | don't know if M. Pelham m sinterpreted ny
comment s.

We have no problemwith the process as it

currently has occurred. I"m simply saying, in response
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to the notion that because of the individuals who
weren't able to speak in Bismarck, may not still be able
to on the one day that has been set aside in June, ny
sinple response is, if there's nore people standing in

t he queue, | don't think we can artificially cut them
off, and I think it may be wise to consider having an
addi tional overflow date just in case. That's sinply
what |'m sayi ng.

ALJ HOGAN: All right.

MR. PELHAM  Thank you, M. Jorde. | appreciate
that. And | didn't take it as far as maybe | seened. I
just wanted to make it clear. And certainly we -- the
Comm ssion wants -- absolutely wants everyone to be able

to testify and to provide evidence and documents on this
line. But at the same time there certainly are
realities, and those realities are time constraints. So
| think having these prehearing conferences are hel pful.
You know, if it -- there's certain aspects that
the Comm ssion just sinmply doesn't have control over but
at the same time does have to have a process in place to
allow for the hearing to proceed and for the applicant
to present its case and also for the intervenors to
present its case. And | believe that's going to be
compl et ed. | do believe that that will be fulfilled.

But appreciate your point on that.
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ALJ HOGAN: | haven't

travel schedul es yet or travel

week' s heari ng.

seen the Comm ssion's

arrangenments for next

M. Schock, are we going to have a hard 9:00 end

date again, do you know?

| assume so.

MR. SCHOCK: Yeah. We'll have the sanme flight
restrictions where our pilot is |limted so we'll have to
shut down at a simlar --

ALJ HOGAN: Okay.

MR. SCHOCK: -- sonetinme between 8 and 8: 30.

ALJ HOGAN: Okay.

MR. SCHOCK: Yeah.

ALJ HOGAN: Okay. So, yeah, we'll -- that's

ki nd of what we have, 9:00 in the morning to 8, 8:30 at

ni ght . But | think the comm ssioners are willing to

stay there until the | ast

m nute if they need to. So

just encourage specifically the intervenors to use that

time if they can.

M. Jorde or M. Leibel, refresh ny menory. Di d

you file another notion to intervene for another client

| ast week Friday?

MR. JORDE: Steve, do you want to take that? |
think that's right.
MR. LEI BEL: | believe that's right. This is

Steve. ' mjust checking.

think there was one nore
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person, a M. Tiegs, James Tiegs. | am just | ooking.

Yes, there was one.

ALJ HOGAN: Okay. And I'Ill just ask if there's
any -- rather than setting a time frame to respond to
that, is there any objection to the motion to intervene,

M. Bender?

MR. BENDER: No obj ection

ALJ HOGAN: M. Pel ham

MR. PELHAM No obj ecti on.

ALJ HOGAN: Okay. Then I'IIl get an order out
granting that one as well. It likely will not be today,

and with the weather we're short-staffed so it m ght be

Friday before | get that out, but I will get that out

this week.

Are there other issues we need to discuss this

mor ni ng?

MR. BENDER: Your Honor, M. Jorde indicated --

and I'lIl try to get the words correctly. He i ndi cated

t hat he'd probably call five or more witnesses possibly.

| s there any possibility that we could get a |ist of

those witnesses before the hearing, perhaps |ater today

or tonorrow?

MR. JORDE: Well, | don't know exactly who they
-- who they're going to be. | mean, | can tell you the
ones that -- you know, M. Dotzenrod, his nmom Rose, and
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James Tiegs, the individual we just tal ked about, and |
think there m ght be a couple more, but 1, frankly, have
to check and doubl e-check with folks. So those are the
only three that | can share with you right now.

MR. LEIBEL: And, Lawrence, to address that a
little bit more specifically, | believe it's al
| andowner s.

MR. BENDER: Okay. Well, Your Honor, if we
could get a list as soon as possible, | think that would
be appropriate. You' ve al ways asked me ahead of ti me,
and today you asked the Comm ssion for a list of their
wi t nesses, and we've al ways provided you that. | think
we should -- you know, the intervenors could provide us
the same courtesy.

ALJ HOGAN: Yeah. |f you're able to do that,

M. Leibel or M. Jorde, it just helps move things along
at the hearing if everybody knows who the parties are
that are planning to testify.

Do you know when the final decision on that is
going to be made?

MR. JORDE: Well, honestly, the "final" final
decision is probably the day before, but 1'll have a
better idea after talking with Steve | ater today. And
we're each trying to coordinate some folks. So we can

certainly give M. Bender an updated "may call" |ist,
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but it won't be finalized to the "will call" unti

probably the day before.

ALJ HOGAN: Okay. That's fine. Do you want to

send your "may call"” list to the whole group too?

MR. JORDE: Sure, we will certainly do that,

Your Honor.

ALJ HOGAN: Because | think the conmm ssioners,

at | east some of them if they know who's planning to

testify, they'll ook at the maps pertaining to their --

where they own | and and things like that. So it's

hel pful for them too.

MR. JORDE: Yep, makes sense.

ALJ HOGAN: All right. Any other issues we need

to discuss this norning?
Al right. Hearing none, | will note for
record it is 8:23 a.m That will conclude our

prehearing conference for this morning.

the

Thank you all for calling in, for our productive

conversation, and | hope everyone has a nice day today.

MR. BENDER: Thank you, Your Honor.
ALJ HOGAN: Thanks.
MR. JORDE: Thank you

ALJ HOGAN: Bye.
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