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April 11, 2023, Fornmal Hearing

ADM NI STRATI VE LAW JUDGE HOGAN: Al'l right. We
are going to get started. Good morning. My name is
Hope Hogan. I"m an adm nistrative |aw judge desi gnat ed
upon the request of the Public Service Comm ssion to
serve as the hearing officer for today's hearing.

lt's April 11th, 2023, at 9:02 a.m This is the
time, date, and place set by notices of filing and
noti ces of hearing issued by the North Dakota Public
Service Comm ssion on February 1, 2023, and March 30,
2023, for a hearing in Case Number PU-22-391. Today's
hearing is being held today at the Harry Stern and Ella
Stern Cultural Center at the North Dakota State Coll ege
of Science in Wahpeton, North Dakot a.

As we get started, |I'd ask that everybody pl ease
check your cell phone to make sure they're either
silenced or turned off so that we don't have any cel
phone interruptions today.

There is an attendance sheet that is -- |
believe it's outside the entrance to our auditorium
today. The Comm ssion would ask that everyone pl ease
sign in so that they have a record of everybody that
attended today's hearing.

This is the third of five hearings schedul ed
regardi ng an October 17th, 2022, application of SCS

Carbon Transport LLC for a certificate of corridor
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conpatibility and route permt concerning approxi mately
320 m | es of carbon dioxide pipeline ranging from4.5 to
24-inch diameter and associated facilities in Burleigh,
Cass, Dickey, Emmons, Logan, Mclntosh, Morton, O iver,

Ri chl and, and Sargent counties, North Dakota. This
hearing today has been scheduled to focus primarily on
the portions of the project in Cass and Ri chl and

counti es.

The notice of filing and notice of hearing
specified the followi ng i ssues to be considered
concerning the application for waiver of procedures and
time schedul es:

First issue: Are the proposed facilities of
such |l ength, design, location, and purpose that they
will produce m ni mal adverse effects and that adherence
to applicable procedures, requirements, and tinme
schedul es may be waived?

And, secondly, is it appropriate for the
Comm ssion to waive any procedures, requirenments, and
time schedules as required in the application?

Concerning the application for certificate of
corridor conmpatibility and route permt, the issues to
be considered are:

Number one: WII construction, operation, and

mai nt enance of the facility at the proposed | ocation
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produce m ni mal adverse effects on the environment and
upon the welfare of the citizens of North Dakota?

Number t wo: |s the proposed facility compatible
with environnmental preservation and the efficient use of
resources?

And, finally, will construction, operation, and
mai nt enance of the facility at the proposed |ocation
m nim ze adverse human and environmental inmpact while
ensuring continuing systemreliability and integrity and
ensuring that energy needs are nmet and fulfilled in an
orderly and timely fashion?

| will now ask the parties to make their
appearance for the record.

M. Bender, if you want to state your appearance
for the record and introduce the witnesses you intend to
call to testify today.

MR. BENDER: Thank you, Your Honor.

My name is Lawrence Bender, PO Box 1855,

Bi smarck, North Dakota, appearing in this matter on
behal f of the Applicant.

Additionally, with me sitting at counsel table
is M. Patrick Mahl berg. He's a |l awyer also with
Fredri kson & Byron. He's out of our M nneapolis office.
And he is licensed to practice law in the state of North

Dakot a.
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We're intending to call one, possibly two,

wi tnesses in this mtter. We'll have the same witness

we had in the previous two cases, Jimy Powell, who may

be testifying. And then we're also going to be calling

Jeremy Ellingson.

Just a quick note with respect to ElIlingson. As

you know, Your Honor, there were quite a few questions

by the Comm ssion and others at the |ast hearing and

there was a presentation by a | andowner having to do

with drain tile. And M. ElIlingson is an enployee and a

part owner in a drain tile conpany that's working with

Summit in this project.

ALJ HOGAN: All right. Thank you.

M. Pel ham do you want to state your appearance

for the record and i ntroduce Comm ssion staff that's

appearing today with you?

MR. PELHAM  Thank you. Good norning, Your

Honor. Zachary Pel ham special assistant attorney

general on behalf of the Public Service Conm ssion,

attorney at Pearce Durick Law Firmin Bismarck, North

Dakot a.

To my left is Victor Schock, public utilities
anal yst. M. Schock may be asking questions. In fact,
he will be asking questions today and we ask that he be

permtted to do so. Thank you.
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

ALJ HOGAN: And it's my understanding the
Comm ssion intends to call one witness today to discuss
drain tile issues?

MR. PELHAM  That is correct.

ALJ HOGAN: All right. Thank you.

M. Jorde, do you want to nmake your appearance
-- or state your appearance for the record and identify
the witnesses you intend to call today?

MR. JORDE: Yes, Your Honor. Thank you. Bri an
Jorde of Dom na Law Group representing a handful of
intervenors, some who are here today.

We're likely going to be calling Ben Dotzenrod,
hi s mot her, Rose Dotzenrod, James Tiegs, Valera Hayen,
Marvin and/ or Jeanne Lugert, and Loren Staroba. To the
extent that M. Bender doesn't call M. Jinmy Powell,
we'll be calling M. Jinmmy Powell.

ALJ HOGAN: All right. Thank you.

By a show of hands from the audience, if you
could raise your hand if you intend to provide public
comment today or may provide public comment, just so |
have an idea of how many people are interested in doing
t hat today.

Al'l right. Thank you

Testimony fromthe public will be taken after

the completion of the parties' testimny. That |ikely
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is going to be after l|unch. | encourage you to take the
opportunity to tell the conmm ssioners what you think is

i mportant about this matter. Dependi ng on the anount of
peopl e today, we'll discuss that when we get there.

If you do plan to testify today, if you could
mar k that on the attendance sheet for me. That would be
hel pful just so | have an idea of how many peopl e want
to testify and to make sure we hear everybody today.

The goal is to have a safe and orderly hearing

t oday so that many voices are given the opportunity to

be heard. Further instructions regarding public
testinony will be given once we get to that portion of
our hearing today. | f you have any questions about that

process, please do not hesitate to ask me at one of our
breaks today.

We'll now take opening coments fromthe
comm ssioners, and we'll start with Conm ssioner
Chri st mann.

COWM SSI ONER CHRI STMANN:  Good nor ni ng,
everyone.

And t hank you, Your Honor.

So this, I think, was mentioned is our third of
t hese heari ngs. So when especially the conmpany witness
comes up, if it seenms |like as comm ssioners who are

maki ng a decision that inmpacts a | ot of people on an
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i mportant case, |like we don't have very many questions,
keep in mnd that this is the third hearing and the
first one was 14 hours in Bismarck. So a |ot of our
guestions we' ve asked already, but it seems |ike each
time we continue to always have a few nore things to add
in. So that's why we probably don't have a | ot of
guestions for them

| want to re-enphasize what has already been
said, that the public testimony will be after the
conpany and the intervenors. And the reason for that is
-- and, you know, it always seens like it's an
i nconveni ence, why don't we just let you talk right
away, but the fact of the matter is it's -- your
testinony is more valuable to us when you' ve heard what
the company has to say and you can be responding to it
rat her than responding to something you may have heard
uptown which may not actually be what's being presented
to us. And so that is why we |let the company go first,
because we do val ue your testimny and input.

That's why we're out here. This would be nmuch
more convenient for us and save noney if we just had the
hearings in Bismarck, but the fact of the matter is our
goal is not to see that a project gets built or to get
in the way of a project. Our goal is to make a proper

deci si on based on the testinmny and based on the | aw,
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and we can make the best decisi on when we have all the

i nformati on possi bl e. That's why we have the nultiple

heari ngs and want to hear from everybody.

The last thing | want to enmphasize is -- or two

more things. One, if you didn't raise your hand, that

doesn't mean you can't still come up |

ater on. I f you

t hi nk of something that's being m ssed that you can add

to our information, again, we want to

hear from you

Lastly, we are kind of the judges in the case.

We don't answer for the conpany. And

we'll get public testinony, they come

so oftenti mes

up and say "This

is my issue. What are you going to do about that?"

Well, we don't answer for the company.

And so this

isn't really an opportunity for you to ask questions,

but you can say "My concern is | don't

know what is

goi ng to happen,” and then |ay out your situation and

t hereby that concern gets on the table and we can give

it proper consideration. So this isn'

opportunity for you to ask questions.

t really an

It's nmore for you

to present us your concerns and information.

Thank you, Your Honor. | ook forward to a good

heari ng.
ALJ HOGAN: Thank you.
Comm ssi oner Haugen- Hof fart.

COMM SSI ONER HAUGEN- HOFFART:

Good nmor ni ng,
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everyone. ' mjust going to do a sound check. Il flew
yesterday and today so |I'm having trouble hearing, but I
just want to make sure that everybody el se can hear. l's
anybody having problenms hearing anything? Okay. It's
just me. No.

As Comm ssi oner Christmann said -- he summari zed
t hings up very well -- | want to thank you for your
i nvol vement in being here. Hopefully, it's not a |ong
day, but it's a very informative day for you. And we
appreciate your input and your concerns or support,
what ever it be, because we val ue you and your opinion.
Li ke Comm ssioner Christmann said, just because you
didn't raise your hand, you're nore than welcone to
testify.

| hope everyone had a bl essed Easter and [|']|
move on because we have a | ot of ground to cover. And
t hanks again for your participation.

ALJ HOGAN: Thank you.

M . Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Good nor ni ng,
Judge Hogan. | am Ti m Dawson. And you may think "Wy
is he sitting up here today?" And | amsitting up here
replacing Comm ssioner Julie Fedorchak. And she has
recused herself and so the conmm ssioners chose somebody

to fill in and here | am
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| am here because -- | think because | sit in
Judge Hogan's position on a regul ar basis. | ' ve been
t hrough many of these hearings and |I've been chosen to
be a substitute decisionmaker. That is ny title. As
you can see, it doesn't fit on a nameplate very well so
| don't have a namepl ate, but you can call me
"M. Dawson." It rolls off the tongue a little better.

Thank you for com ng today and that's all for

now.
ALJ HOGAN: All right. Thank you.
| want to discuss exhibits real quick. | am
keeping a master |ist of the exhibits, and so far we

have the Exhibits 1 through 3 offered by Sunmt which
have been admtted, a set of exhibits from one of the
intervenors from Burleigh County that has been admtted,
PT1 which was the public testinony handouts fromthe
May 14th Bi smarck hearing, and then in Gwi nner |

adm tted two exhibits, one | abeled BD1 from Intervenor

Dot zenrod, and then L1, which was from LI UNA,

i ntervenor.
Summ t's application and exhibits are -- copies
up at the witness stand. | do have a copy of all the

rest of themby me if we need those as we go al ong
t oday.

Are there any other exhibits that we should

PAGE 14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

address now or --

MR. BENDER: Your Honor, | believe at the
Gwi nner hearing there was an Exhibit 4 which was a
summary of the easements that had been acquired and it
was broken down by county.

ALJ HOGAN: That's correct. Yep, it's on ny
exhibit list. It's just not on the notes | was reading
from So thank you for the correction.

M. Bender, any additional exhibits today on
behal f of the Applicant that you're aware of?

MR. BENDER: Not at this time.

ALJ HOGAN: Okay. M. Pel ham

MR. PELHAM | don't have any other on ny |ist.
Thank you.

ALJ HOGAN: Okay. And M. Jorde.

MR. JORDE: | mean, we'll be offering exhibits,
but I don't have any that you m ssed.

ALJ HOGAN: Okay. All right. Sounds good.

Are there any other prelimnary matters we need
to discuss before we get started?

MR. BENDER: Yes, Your Honor. |'d note that
M. Jorde is appearing here today under North Dakota
Rul es of Adm ssion to Practice, and particularly Rule 3.
And what that allows for is a |awyer who's not |icensed

to practice in the state of North Dakota to file a
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motion for pro hac vice and then, as a result of that,

appoi nt or select an associate | awyer. M. Jorde has
done t hat.
But the rule also requires that if M. Jorde

appears at a hearin
with himthe associ

that |ocal |awyer h

g like today, he's required to have
ate or local lawyer. And | don't see

ere in the roomor with M. Jorde so

| would object to M. Jorde appearing here without the

associ ate or | ocal

ALJ HOGAN:
t hat ?

MR. JORDE:
Lei bel and ny ot her
They are, you know,
know if that rule s
just that they are
proceedi ngs.

So we don't

counsel .

M. Jorde, did you want to address

Sure. You know, obviously M.
counsel are not here in person.
virtually listening in. | don't
peci fies that physically in person or

noni toring and aware of the

think it applies, but if it does, we

woul d move for an exception. | believe that we filed
all the prior paperwork properly. I f not, then on
behal f of all | andowners, we'd request a stay of these

entire proceedings.

So | guess that's the -- that's your deci sion,

Your Honor.

MR. BENDER:

And |l et me just respond to that,
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Your Honor. | spoke with M. Jorde prior to the hearing
and he did advise me at that point in time he hasn't
made a deci si on whet her he was just going to have his
clients read statenents into the record or whether he
was going to have a question and answer or a direct

exam nati on. | don't have any objection if he wants to
sit at counsel table and if he wants his clients to read
their testimony.

But, once again, | do raise my objection. The
rule is clear. He's had -- he's supposed to have an
associ ate attorney with him He does not have one here
so I'll object to his participating in the hearing.

ALJ HOGAN: Well, | can tell you that I -- if
t he associate attorney requests | eave to not appear at
hearings, | routinely grant those.

|s there any objection to granting it or any
specific objection to granting that in this case,

M . Bender?

MR. BENDER: Has it been made by | ocal counsel?

ALJ HOGAN: | don't believe it was in the
paperwor k, but M. Jorde can correct me if |I'm wrong.
MR. JORDE: I, frankly, don't recall. | mean,

if we want to go through the exercise of getting
something on file and going through that, we certainly

can, and |I'd request a delay of these proceedings until
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t hat occurs if that's how we're going to do it.
MR. BENDER: | " m not interested in delaying the
proceedi ngs, Your Honor. If that's something you

typically grant, 1’

Il withdraw my objection.

ALJ HOGAN: Okay. Well, | can note it for the
record and | guess | would ask that something formal
probably be filed by M. Leibel --

MR. JORDE: Yep.

ALJ HOGAN: -- so that we can put that in the
record, but I will orally grant that request at this
time.

MR. JORDE: Thank you.

ALJ HOGAN: Any other prelimnary matters,

M . Bender?

MR. BENDER: No, Your Honor.

ALJ HOGAN: M. Pelham any prelimnary matters?

MR. PELHAM No, Your Honor.

ALJ HOGAN: M. Jorde?

MR. JORDE: No, Your Honor.

ALJ HOGAN: All right. Then, M. Bender, you
can call your first wtness.

MR. BENDER: For the calling of the first
witness, |I'mgoing to turn over to M. Mahl berg.

MR. MAHLBERG: The Applicant calls Jereny
El'l'i ngson.
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JEREMY ELLI NGSON: Good nmorni ng.

ALJ HOGAN: Good nmorning, M. Ellingson.
you state your full name for the record and spel
l ast name?

JEREMY ELLI NGSON: Jereny Ryan Ellingson,

E-L-L-1-N-G S-0O N.

Can

your

ALJ HOGAN: M. Ellingson, before you testify

this norning, I'"mrequired by law to advise you on the

penalties for perjury in the state of North Dakot a.

Perjury is a Class C felony, punishable by a

maxi mrum fine of $10, 000, a maximum five years'
i mpri sonment, or both.

Do you understand what perjury is?

JEREMY ELLI NGSON: Yes.

ALJ HOGAN: Bei ng advi sed of the potenti al
penalties for perjury, do you promse to tell the
in this case today?

JEREMY ELLI NGSON: | do.

ALJ HOGAN: All right. Thank you.

Go ahead, M. Mahl berg.

MR. MAHLBERG:. Thank you, Your Honor.

truth
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JEREMY ELLI NGSON,

being first duly sworn, was exam ned and testified as

foll ows:

DI RECT EXAM NATI ON

BY MR. MAHLBERG:

Q
A
Q
A

Q

Good morning, M. ElIlingson.

Good nor ni ng.

M. Ellingson, by whom are you enpl oyed?
El I i ngson Drai nage, | ncorporated.

What's your position with ElIlingson Drainage,

| ncor por at ed?

A
Q

' m the chief operating officer.

Can you generally describe the conpany's

busi ness?

A

Ellingson is a 53-year-old construction

busi ness. We primarily have been in agriculture for

most of

our tenure. We also specialize in a |ot of

different types of horizontal directional drilling

utility work. We do a little bit of infrastructure

management . But as | said, nost of -- nost of our focus

is in the ag market today.

Q
A

Q

How many enpl oyees does the conmpany have?
We have around 400.

And in the agricultural line of business,

M. Ellingson, is that largely focused on the water

PAGE 20




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

management business?

A Yes. | would say 95 percent of our business in

the ag sector is water management.

Q \Vhen did you join the conpany?

A. | started in 1994.

Q \Vhat was your position back then?

A. | was a field | aborer.

Q M. Ellingson, where are the conmpany offices

| ocat ed?

A. Our corporate office is in a small town call ed

West Concord, M nnesota, near Rochester. W have a very

| arge satellite office in Harwood,

the north side of Fargo. W al so

Nort h Dakota, just to

have field offices in

Wahpet on, Grand Forks. And we have an office in

Bel | efonte, Pennsyl vani a.

Q \Who are the Ellingson's cl

ients typically in

what we've called the water managenment business?

A. Mostly growers. Sonmetinmes we work for |and

managers or investnment firms, but
is directly with the growers.

Q Wuld it be fair, M. ElIlI
wat er managenment business the drai

A. Sur e.

I would say 90 percent

ngson, to call the

n tile business?

Q Can you estimate the amount of drain tile that

t he conpany installs on an annual

basis in the Red River
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Val | ey?
A Probably somewhere around 30 mllion feet

year .

a

Q For context, could you estimte the -- what

percentage that 30 mllion feet per year is of al

tile installed in the Valley in a year?

| the

A. | would say it's probably 50 percent, maybe a

little more.

Q Does the conpany have clients whose properties

are crossed by the pipeline route?

A. Yes.

Q Can you give a general description of what the

wat er managenment or drain tile business is? What's the
point of it?

A. In sinple terms, it's basically the renmoval of
excess water on any given farmfield to increase crop
producti on.

Q VWhy is the renoval of excess water important?

A. The crop health in high water table areas can be

stunted or not producing maxi mum yi el d when you don't

have your water properly managed. We artificially, you

know, | ower the water table to increase the root
crops to ensure that maxi mum yield can be gai ned.

also allows growers to get into their farnms earli

of the
| t

er in

t he season, reduces conpaction and erosion and even sonme
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fuel costs in certain situations.

Q Can you give a real basic description of how a

drain tile system works, what its components are, and

what they do?

A. Sure. Typically, a drain tile systemis started

with a topographic survey of the farmto understand the

grade and el evati on. It's critical. All drain til

e

lines are gravity flow. We then determ ne an outl et

| ocati on, whether it needs to be a free-flowi ng outl et

or alift station or a pump. At that point, we engineer

the system for proper materials based on soil types,

spaci ngs, Ksat values in the soil, different engineering

t hings that go into making sure a drain tile systemis

installed properly.

We then install it with a |arge BRON drai nage

plow with a crew of guys. We use a -- typically most of

the tile is a 4-inch plastic HDPE material. The mains

are larger than that. They're installed three to
four feet deep on nmost farms with the exception of

bei ng deeper occasionally.

mai ns

And really, in a nutshell, that's how a water

management systemis install ed.

Q You nmentioned the systenms are gravity flow.

How

do you account for flatter areas and making sure that

the water still moves?
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A. Just ensure that everything's installed on
proper grade. It's very critical.

Q And how do you -- how do you ensure that
everything is installed on a proper grade?

A.  All of our crews are equipped with either |asers
or GPS technology to do that.

Q M. Ellingson, what's the conmpany's role in
connection with the Summt pipeline project?

A.  We have partnered with Summt as their
agricultural drain tile mtigation partner. W' ve been
i nvol ved for about 15 nmont hs.

Q Has the company served in a simlar role on
ot her pipeline projects?

A Yes.

Q Now, i s your engagenent with Summt for the past
15 nmonths typical of your past experience with pipeline
proj ects?

A. Not typical. Very few projects. We feel Summt
has went above and beyond with the way they've managed
and approach drain tile in this project.

Q I n what ways do you think the conpany has gone
above and beyond --

A Typically --

Q -- to respect the drain tile?

A Sorry. Typically, on the pipeline projects
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where we repair dra
of an afterthought d

i nvol ved. Someti mes

ntile, it's done after -- it's kind
uring construction. Sometimes we're

t he general contractor does it.

There m ght not always be a | ot of expertise.

On this proj
time. We're plannin
Summt's team to ens
found, repaired, and
started.

Q s ElIlingson
subcontract or throu
direct relationship?

A No. We are

Q And i s that

A. Not typical

Q Do you think

t hing?
A | think it's
Q \Vhy?
A It gives us

with the | andowners

that |ots of differe
consi deration before
| ocation of drain ti

enough resources or

ect we've been brought in ahead of
g and engi neering right alongside
ure that all of the drain tile are

kept at or better than when it

s relationship with Summt a

gh a general contract or is it a

wor ki ng direct for Summt.
typical ?
y, ho.

that direct contract is a good

a great thing.

the flexibility to work directly
when any issues arise. W ensure
nt things are taken into

t he pipeline's construction: the
| e, how many, making sure there's

timely to repair them | ooking at
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el evations of major main tile lines to ensure that the
pi peline depth is installed so it doesn't conflict the

running |ine.

You know, as | talked before, grade is so

i mportant on a drain tile job. And docunentation is
probably the other big thing. W have a G S system
i n-house that documents the drain tile size. W take
pictures. So it's really easy for a | andowner to get

as-builts or understand what happened on his farm even

after the fact.
Q Sure. And we'll get to that, the documentation
of the fixes and such in a little bit here, but you

testified that the company's been on the job for

15 months or so. W're just here now at a permt
heari ng.
A Yep.
Q \Vhat have you been doing for the last 15 mont hs?

A.  We've been supporti
meetings, you know, answeri
doing a | ot of engineering.
collection from | andowners,
concerns or questions that
the drain tile on their

| ocal NRCS or

farm

public service offices to gather

ng Summt at | andowner

ng questions. W' ve been
We've done tile map

wor king with them on any

they have as it relates to

We've been working with

as many

tile maps and drainage information as we can to ensure
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t hat everything is captured before construction. And
we're also doing a highly level photo imgery search in
areas that we know there could be possibly tile, but
maybe the | andowner doesn't have maps.

Q And in those areas where the | andowner doesn't
have maps, how do you find it on the aerial surveys?

A. Lots of years' experience. W look for -- we
| ook for typical imagery that's taken at the right time
of year. And we've got engineers in-house that have
gotten seasoned at recogni zing drain tile. It's not a
perfect science, but it's better than nothing.

Q And you're doing that for the entire pipeline
route?

A Yes.

Q And the role is to locate in advance of
construction all tile?

A. That's our goal.

Q You think you'll be able to accomplish that?

A We're hoping most of it.

Q Let's talk a little bit about the -- as we go
into the construction phase of the pipeline project,
what will ElIlingson conpany's role be during that phase?

A W'Il| play three parts. One, we'll be involved
upfront in the planning with the contractors and the

docunent ati on and | ocation of the tiles as the trench is
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being cut, kind of the preplanning, pre-construction
phase. During construction, we'll be repairing the tile
behi nd the general contractors, ensuring that they get
put back to better or as they were. And then we'll be
doi ng docunentation in as-built data collection as the
repairs are conpleted. And then also avail able after
construction for any issues that may cone up.

Q In the begi nning phase, how are you going to
| ocate and mark the lines as the spreads actually nove

out for construction?

A We will have field engineer personnel on every
spread that will be available to answer | andowner
guestions around drain tile. They'|Il also be working

al ongside Summt's surveyors and our GPS teamto
document and | ocate the tiles as they're hit.

Q W Il |andowners have access to that information
as the process i s ongoing?

A. Yes. We have a GI S dashboard that, at any time,
we can talk with a | andowner about their concerns. Wth
gathering the tile maps and information ahead of time,
our team will have them at their fingertips to help
address any questions or problens the | andowner may
have.

Q And when you say that Ellingson will have

personnel out with every spread, do you mean an actual
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El Il i ngson enpl oyee?

A. Yes.

Q Is it fair to say, M. ElIlingson, as the

pi peline construction gets underway, that tile i
to be cut or damaged or broken?

A Yes.

Q \Vhen the repairs are done, and we'll des
them or we'll go through them here in a m nute,

S goi ng

cribe

is that

section of tile that is replaced going to be as strong

as or better than the tile before the project

al ong?

came

A. It should be better. We typically use a heavy

hi ghway plastic tile material to repair

the cros

si ngs

encased in a steel casing to ensure there's no damage or

settling issues that occur.

Q \Why don't you take us through a little bit nore

of the actual process of making that permanent r

epair.

A. Sure. We |locate the repair and we dig back on

each tile into the banks, in the virgin ground,

sever al

feet to ensure that no extra tile has been crushed or

damaged during excavati on.

Our crews will then replace that tile wi

th a

heavy hi ghway grade agricultural drain tile that's used

al ong hi ghways. It's a little thicker

t han your

nor mal

day-to-day agricultural drain pipe to ensure there's
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extra strength. It will be encased in an upsized steel
cul vert. So, for example, a 4-inch tile will be
installed in a 6-inch culvert. That will span the

trench and | ay approximately 8 to 10 feet into the
banks. And then we use sandbags on top of the pipeline
to support the pipe in the center just to ensure that
there's no issues with settling during backfill.

Q \Vhen you say the sandbags, that's being used to
support the drain tile that sits above --

A Yes.

Q -- above the pipeline?

A Correct.

Q So are there concerns after the permanent repair
is done that the drain tile is going to settle in the
area of the pipeline?

A. Not in the way they're being installed here.

Q You tal ked about | asers earlier. s that part
of the process of the repair?

A. Yes. That's probably the most critical process,
is ensuring that the drain tiles get connected back
t oget her correctly and that they're put on grade.

Q How do you document the repairs that are made?

A Our field engineer staff that works al ongside
our crew takes pictures. W docunent station |ocation

via the pipeline maps. We also GPS and survey in the
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poi nts of connections so we have them W also docunment
size and any other pertinent information, date it was
done, who conmpleted it, and we keep record of all that
digitally.

Q That information is made avail able to
| andowner s?

A Yes.

Q After the repairs are conpleted, will the
| andowners know as much about the tile that's been
repaired as any other tile in their field?

A. They shoul d.

Q I n your experience, M. Ellingson, is it conmmon
for a conpany to get called back on a job like this or
after a job like this to re-repair the repair?

A. Not typically. You know, we've been fixing tile
on pipeline projects for probably 30-plus years. And |
remenmber very few we've been call ed back on.

Q Now, if we think about the tile that may exi st
in this area, pattern tile, right, can you explain what
pattern tile is?

A Pattern tiling is just basically tiling the
entire farmon a set spacing based on the soil and
draining coefficients that are provided and needed to
properly drain that soil. They can be anywhere from 30

to 40 feet up to 80 to a hundred feet depending on when
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the system was install ed.

Q There can be a |l arge nunber of tile lines in a
field in a pattern systent right?

A Correct.

Q And in the case of a pattern tile systemthat's
being intersected by the pipeline, that can involve a
number of -- a large number of tile crossings and
repairs?

A Yes.

Q That number of repairs cause you concern for
restoring the functionality of the systen?

A. Not really, no. W -- we've been doing this for
a long time and we've hit projects with 60 to 80 repairs
in one farm and have been successful repairing them

Q In terms of a repair, is it a matter of sinply
reconnecting the 60 or 80 lines or are there alternative
sol utions?

A Yeah. On an occasion, if it makes sense, we're
offering some of the | andowners or the growers the
option to install header systems if they would IiKke.

Q What's a header systenf?

A A header systemis just basically the process of
rerouting the drain tile ahead of pipeline construction,
intercepting, you know, the laterals on the upside of

t he pipeline, capping them on the downside, and
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m nim zing the number of

crossings at construction. So

a farmthat would have 40 to 50 | aterals m ght only have

two or three crossings that have to be dealt with during

constructi on. The rest woul d have been rerouted.

Q And Ellingson has been working with Summt and

| andowners on figuring out those solutions at this stage

of the project?

A. Yes.

Q \Who makes the decision about whether to go

forward with a particul ar
system replacement? 1Is t
A Landowners.
Q \Who pays for the

A. Summi t .

type of repair or a header

hat the conpany's decision?

wor k?

Q Are landowners required to use Ellingson to

conpl ete the work?

A. They are not required to use Ellingson to

conpl ete the header system work, but they are required

to work through us and wi
integrity docunmentation,

documented correctly and

th us to ensure that all of the

safety, is all in place and

properly.

Q All right. So Summt has you as their point

person to make sure that
are conpati bl e?

A. Yes.

the pipeline and the drain tile
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Q We look out into the future just a little bit.
W Il | andowners be able to install tile systens in the
future on properties where the pipeline has been
constructed?

A. Yes. We install projects every day with
pi pelines in them

Q Are there particular things that a | andowner or
a contractor is well advised to do when they're working
around a pipeline?

A. Yeah. Typically we try and avoid it as much as
possi bl e when installing a new systemin an existing
pi peline property. W' Il header it off, you know,
simlar to a header system when we install that and then
cross it probably the | east amount of times as possible
to make the system work

Q And how about in terms of safely working around
t he pipeline, are there typical steps?

A. Yeabh. Most of the time there's a watchdog from

t he pipeline representation when we cross pipelines. W

do a utility one-call on every project to help locate
that. We've done |ots of them It's a pretty safe
process.

Q All right. M. Ellingson, you worked on a | ot
of pipeline projects. Do you have a view overall as to

Summi t's approach on drain tile issues?
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MR. JORDE: Objection. Irrelevant. And
foundati on.

ALJ HOGAN: The objection is noted. 111 allow
himto answer.

Q (BY MR. MAHLBERG) Go ahead.

A. | feel Summt has went above and beyond in this
project. W' ve done a |ot of pipeline projects, tried
to get involved with other owners early on. W' ve been
successful with a few of them | think they're really
setting precedence on this project the way that they've
approached it as far as drain tile mtigation goes.

Q M. Ellingson, in your opinion, will the drain
tile systenms on every piece of |and crossed by the
pi peline in North Dakota be put into as good as or
better condition after the pipeline is built?

A Yes.

MR. JORDE: Objection. Foundati on.
ALJ HOGAN: The objection is noted. He al r eady
answered so it's on the record.

Q (BY MR. MAHLBERG) Do you have any doubts about

t hat ?
MR. JORDE: Obj ecti on. Foundati on.
ALJ HOGAN: The objection is noted. You can
answer .
A No.
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MR. MAHLBERG:. Thank you. | don't have anything
further for M. ElIlingson.

ALJ HOGAN: All right. M . Pel ham any
guestions?

MR. PELHAM  Yes. Thank you, Your Honor.

CROSS EXAM NATI ON
BY MR. PELHAM
Q Good morning, M. ElIlingson. | just want to ask
you some followup questions on the exam nation by M.
Mahl berg, just starting in reverse order here in ny
not es.

You testified, sir, that |andowners aren't
required to use Ellingson to do the work, but they have
to work with Ellingson to a degree. So does that mean
that a conpetitor of Ellingson's could do the work so
long as Ellingson is a consultant? How would that work?

A. Yeah. As long as they nmeet all the requirenments
needed for the pipeline, they could help performthe
wor k. Yeah, they need to work with us as, as you said,
a consultant to ensure everything is done correctly.

Q Al right. Do you know whet her or not the
company woul d pay for that work to be done by someone
ot her than Ellingson if the | andowner chose to use
someone el se?

A That would all be managed through us and Sunmt.
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Q Okay. But Summt woul d pay that?

A Yes.

Q Okay. The header systems, how many | andowners
to your know edge, sir, are using that alternative?

AL Wth this just being the permt stage, we're
pretty early in the process. W've -- we've probably
done a small amount of them at this point, but we're
also still in the data collection phase. W got a ways
to go to get all the tile maps in to produce them

Q Do you know, sir, how | andowners are being
educated as to this as being an option?

A. Through the | and agents. Summt has al so
created, in conjunction with us, a drain tile fact
sheet. And our teamis available in any meeting
requested by a | andowner to -- to help understand drain
tile better.

Q You were asked by M. Mahl berg as far as whet her
or not it's typical for sort of re-repair, com ng back
after a repair, and I think you testified that it's been
sel dom | "' m wondering, for the times that ElIlingson has
been called back to fix an issue that had been repaired,
is there any type of comon denom nator, conmon theme,
where there's an issue with the drain tile that has to
be repaired for a second or subsequent times?

A Not really.
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Q Coul d you give us some exanmples of situations
where Ellingson has been involved in com ng back after a
pi peline project, having repaired and then having to
al so come back later to repair an issue with the repair?

A. Typically a | andowner will have a wet spot near
the pipeline. Our GIS systens allow us to pinpoint
exactly where we did the repair. W typically then work
with the | andowner to identify the issue, if it's
something in relation to the pipeline or something else
going on in their farm W typically have a survey and
repair teamthat goes out and troubl eshoots that. And
if there is a repair that is needed, we make that. You
know, it could be something as simple as a coupler
pul | ed apart or it could be, you know, abandoned tile
causi ng problenms, sonmething that wasn't caught. There's
several different things. But usually our team does a
pretty good job of making sure them things don't happen.

Q Fair enough. And I'm just wondering, sir, as
far as the length of time that ElIlingson would be
involved in repairing issues after if the line is
constructed. |s there a contractual time limtation
that Ellingson is involved with Summt that you can say?

A From the way | can understand it, Summt is
offering a lifetime repair guarantee for all the drain

tile. So we woul d be com ng al ongside them as | ong as
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needed.
Q So if a landowner comes to Ellingson five years
| ater and said "Hey, there's an issue with this area
t hat had been repaired,” it's your testimny that
El i ngson and the company woul d honor that repair
obligation to the | andowner? |s that your testimony?
A Yes.

Q You were asked about the documentation that is

anticipated to be done. The documentation -- and then
you testified, |I believe, that it would be available to
t he | andowner . I's that by | andowner request or is that

something that is just simply handed over to the
| andowner ?

A. The Summt team will be handling, you know, al
t he documentati on back and forth, through the I and
agents, |'massumng, so it would -- it would probably
be given to them by a Summt representative.

Q \Vhen the repairs are made to the -- to the drain
tile systenms, is a new map created by Ellingson as part
of that process for their drain tile systen?

A We have a -- we docunent it in our G S system
and, yes, update the map that, hey, these -- all these
tile have been repaired.

Q So included in the docunments that would be

provided to the | andowners, would that map be included
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in those docunents?

A Yes.

Q You testified, sir, that you don't have concerns
about settlement around where the tile is repaired and
the line is constructed. "' mjust wondering if you
coul d expound on that or explain a little bit nore why
you don't have concerns about settl ement.

A. Past history. | mean, we've done a | ot of
projects this way with -- with really good success. You
know, the engi neering, when you | ook at a steel culvert
spanned across the width of the trench has nore than
enough support characteristics to keep it from settling,
and then as an extra precaution, we install sandbags to
support it in the mddle just in case there's any
i ssues, and we're backfilling the pipe, and | trust our

guys. I think they do a good j ob.

Q As far as determning -- and I don't know if you
have anything to do with this, and probably not, but
"1l ask it anyways. The routing of the line is -- is
not something that Ellingson is doing; correct?

A No.

Q Okay. So the routing of the line isn't being
done by Ellingson. Do you have an opinion, sir, as far

as how the line crosses land with a drain tile system

installed? 1s there a better way to cross it? 1Is it
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di agonal, is it better? 1Is it 90-degree angles bet

Do you have an opinion on that?

ter?

A. Not really. You know, there's all different

consi derations that go into |aying out and designing a

pi peline that, you know, them decisions are made of

f of.

| can tell you that a |lot of the |landowners, as they've

been met with Summ t, our team has participated in

conversation about how it's routed across their farm or

how it's going to impact their tile, which, as |I said

before, is, you know, going above and beyond, | feel,

for Summt, something that probably has never been
to this level on a pipeline project.

Q So a line -- pipeline comng across a | and

done

that's diagonal in nature, is there sonmething different

that is done by Ellingson's to repair that tile versus a

line that is com ng at a 90-degree angle, say up a
of way along a county road or something |like that?
A. Not typically, no.
Q You testified, sir, that you're hoping that
you're going to |l ocate most of the tile. The porti

let's say, for example, that isn't -- that isn't

ri ght

on - -

realized and that there is some tile that is m ssed and

isn't | ocated. Is there a plan in place for that t
that is sort of unexpectedly |ocated during the

construction?

ile
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A Well, let me clarify that answer from before.

Q Fair enough.

AL W're trying to locate as nuch tile
pre-construction as we can. During construction, we
shoul d get every tile. Our field engineer is onsite as
t he excavators are digging the pipeline. W will be
t here documenting them|lines as they cut through them
So I would say with 99 and a half percent, we should get
most of the tilings. If not, it's why Summt's

partnered with us for the lifetime of the project, that

if something is mssed, we will come back and fix it for
t hem

MR. PELHAM  Thank you, sir. | don't have any
ot her questions for you. M. Schock may have sone.

MR. SCHOCK: Just a couple.
CROSS EXAM NATI ON
BY MR. SCHOCK:

Q So there was some di scussion earlier about you
havi ng some i nput into the depth of the pipeline,
because you were kind of talking about how the grade is
very important with the drain tile. So will ElIlingson
have control over the depth of the actual pipeline
that's being installed?

A Our job is to notify the general contractors of

where the tile systems are ahead of time so they can
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pl an the depth of their pipeline into that. And any
lines that may cause issue or conflict, we'll make them
aware of that to readjust that in the prepl anning

st ages.

Q Okay. So is it possible they would install the
pi peline -- you know, | think the conpany's proposed to
install it at four feet of depth. Wbuld they
potentially go down to six feet or eight feet in some
areas if that would nmake that portion of the repairs
easier or --

A Yes.

Q Okay. And how cl ose would you -- do you
normally install the drain tile to a pipeline? So let's
say they did in that scenario, that they buried the pipe
down to six feet. Would you be able to go over the
Cross -- go across that pipeline with drain tile at a
dept h of four feet?

A. Typically, there's -- we shoot for 12 inches of
separation between the pipeline and the drain tile.

Q Okay. s there a Iimtation of what the m ninmm
di stance between the pipeline and the drain tile is?

A | don't think so. There may be sonme stuff in
different -- different states that are different, but
here |I'm not sure that there's anything.

Q Okay. And you would go over the top of the
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line, generally speaking, or underneath it?

A Over top of it.

Q The top?

A Yep.

Q Wuld there be any scenarios where underneath
woul d make nore sense, or --

A No. As we tal ked before with the drain tile
lines being graded, that's very difficult to do, unless
it's really deep.

Q Okay. That's all the questions |I have for now.
Thank you.

A. Thank you.

ALJ HOGAN: M. Jorde, do you have any
guestions?
MR. JORDE: | do. Thank you.
CROSS EXAM NATI ON
BY MR. JORDE:

Q Sir, is your company, was it started by your
father? Grandfather?

A Gr andf at her .

Q All right. And in your role as COO, what
percentage of your day is in the field?

A Today, probably 5 percent.

Q And you made a | ot of claims here today about

what Summt will or won't do. Who told you what Summ t
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woul d or

A

Q

won't do? \Who gave you that information?
Jimmy Powell, the COO of Summt.

Al right. Is it fair to say anything you're

repeating that M. Powell told you, you have no personal

knowl edge if, in fact, that is true or not, you're just

repeating that he told you; correct?

A

As it relates to the warranty with the

| andowners.

Q

Al right. Have you seen a copy of this

warranty?

A.
Q
written

A
Q

| have not seen a copy of the warranty.

Woul d you be surprised to |learn there is no such
warranty?

No.

And when you make these clains that there's a

lifetime guarantee, who told you that?

A
Q

such |if

they're

Q

Summ t .

And would you be surprised to |earn there's no
etime guarantee in the easement contracts

of fering | andowners?

No.

And in terms of any warranty, does the |andowner

have a direct contract with your company or is it al

t hrough

A

Summ t ?

We're contracted through Summ t.

PAGE 45




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April

11, 2023, Formal Heari ng

Q All right.

signed contract wit

So the | andowner doesn't have

a

h you. Do you believe a | andowner

could sue you for work that was done inproperly?

MR. MAHLBERG:. Obj ecti on. Rel evance.

ALJ HOGAN:
he's -- to me, that
MR. JORDE:
ALJ HOGAN:
know what you're ge
MR. JORDE:

made all sorts of c

don't

e's

Maybe rel evance. | don't know if
s a legal conclusion that --
well, I --

Maybe you can rephrase it. I
tting at but --

Well, what |'m getting at is h

| ai s of how wonderful this is,

t hey' ve never had a problem and basically nothing for

the PSC to be conce
warranties what. |
Do they stand behin
That's what | want

in this audi ence re

Q (BY MR. JORDE)

guar ant eei ng, sir,
repair at your cost

your repairs may no

rned about, but |et

s get into who

mean, there's a lifetime warranty.

dit? Who's standing behind it

?

to know. What can these | andowners

|y upon?

t hat your conpany will pay for
any damage that you may cause

t be sufficient to a | andowner ?

MR. MAHLBERG: ' m going to object to the

this witness is bei
contractual ly about

single statement.

ng asked to make comm tments
all sorts of hypotheticals in

It's an inappropriate question.

Are you standing behind and

and

or

ext ent

a
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ALJ HOGAN: | think it was a conpl
but -- and I think you've established that
contracted through Sunmmt so...

Q (BY MR. JORDE) Okay. So just to
sir, ElIlingson, you do not have a contract
with the | andowners; correct?

A. Not directly, no. We're working f

Q Al right. And in Summt's lifeti

ex question

they're

be cl ear,

t hat you sign

or Sunmmt.

me -- alleged

lifetime warranty, would you be surprised to |earn that

Summit only offers repair features for so
are utilizing the easement?

A No.

Q Al right. So if Summt sells thi
day after it's approved, you understand th
woul d have no more responsibility to that

MR. MAHLBERG. Objection. That ca
| egal concl usion about Summt's responsi bi
| andowners under agreements that the Ellin

are not party to. He's already testified

| ong as they

S project the
at Summt then
| andowner ?
s for a
lities to
gson compani es

to that.

ALJ HOGAN: It's my understanding you plan to

call M. Powel . | think those are better
himthan this wi tness.
MR. JORDE: And that's totally fin

this witness has said all the things that

guestions for

e. | just --

Summ t are

going to do that came in on direct and now they're
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trying to prevent

all egedly going to do. So eithe
don't know it. So I'll continue
Q (BY MR. JORDE) Sir,

contract, the easement contract,

Nort h Dakota | andowners?

A | have seen it.

Q Okay.

A But I've not read the en
Q. You've not read it. All

Has Summ t

t he bl anket "We'll take care of

terms of what the process is whe

t he damage that a | andowner bel

was not caused by you or Summt?

A Can you restate the ques
under st and.

Q Yes. VWhat is the proces

there and you sever a tile line
properly. \What's the process?
under st andi ng that now | andowner
they do to be made whol e?

A.  The | andowner woul d cont
t hey' ve been working for, would

come out and troubl eshoot the is

him from expl ai ni ng what

made any conmments to you other

Summt is

r you know it or you

have you read the

Summit's offering to

tire thing.
right. Very good.
t han
everything” comment, in

reby they determne if
eves they found was or
sure |

tion? |'m not

s of -- say you're out
or you don't do a repair
What is your

has a problem what do

act the |and agent
in turn contact us to
sue.
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Q All right. And would you agree that only if
Summt decides, yes, this is a problemin their sole
di scretion do they have any responsibility to direct you
to repair anything?

A. | really don't think that is going to be a
Summit conclusion. They've hired us to do that for
t hem

Q Okay. So you believe it's your responsibility
to make the call whether or not your own conmpany failed
to repair something properly?

A Correct.

Q All right.

A. Sinple warranty we have on every project we do
as Ellingson.

Q Okay. So you're self-policing?

A.  Of course.

Q All right. So the |Iandowner has to count on you
that you will say, "Yes, we screwed this up" and "Yes,
you, Summ t, should pay | andowner"?

Correct.

Do you have a written contract with Summt?
Yes.

Al right. Did you bring a copy of that today?

| do not have a copy of it.

o >» O >» O »F

Is that a copy you can provide the Comm ssion?
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A Sur e.
Q What's your financial arrangement?

MR. MAHLBERG:. Obj ecti on.

MR. JORDE: Goes to bias of his entire
testi nony.

MR. MAHLBERG: If I can make my objection?

ALJ HOGAN: Sure, you can make your objection.

MR. MAHLBERG: The contents of a contract, sure,
a bias question, but the conpensation arrangenment, the
ot her contractual arrangements, are not relevant to the
i ssues being considered by the Comm ssion and they're
confidential and proprietary contract.

MR. JORDE: They're relevant to his testinony.
They' ve put all this in play.

MR. MAHLBERG. The idea that we put all of this
into play has some guardrails to it. W have direct
testinony. We have the decisions that the Conm ssion
needs to make. Attenmpting to do discovery on the
contractual underpinnings of this goes, | think, too
far.

ALJ HOGAN: Can you rem nd me what your question
was? Did you ask what the --

MR. JORDE: | wish | could. It was somet hing --
oh, yes. I want to know the financial -- or the

conmpensation arrangement for this witness who's paid to
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be here today in part of his contract. Il want to -- |
think it's inportant that we all know the financi al
arrangement here.

ALJ HOGAN: Are you tal king about financial
arrangement for himtestifying today or in general his
conpany's financial relationship with Summt for this
proj ect?

MR. JORDE: Well, both. They're one and the
same. I nmean, | want -- | want to understand and nmake
it clear this witness is biassed for the revenue
generation that will occur if, and only if, this project

is approved.

ALJ HOGAN: ' m going to note the objection, but
| will let himanswer generally. I mean, if it gets
into -- | think generally describing that relationship
isn't necessarily confidential, but if we -- there M.
Mahl berg is going to object again and I'l|l address it
then. So if you want -- maybe start with -- do you want

general financial relationship between his company and
Summt or did you want to talk about today first? If we
can break it up, | think that's going to be easier to
address that way.

MR. JORDE: | appreciate that. "1l even start

further back.
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Q (BY MR. JORDE) Who contacted who for yo
conpany to be involved in this potential project?

A. | began working with the Rastetter famly

ur

and

Jimmy early on in this project to discuss the drain tile

i ssues on this project as it's a M dwestern job and

everyone understands the inmpact drain tile has.
it's part of, | think, Summt going above and bey
bei ng proactive in addressing it early on. ' ve
probably been talking with Summt closer to two y
about how we can make sure that the | andowners' n
are met as it relates to drain tile on this job.

And | guess, you know, you had mentioned

earlier, just -- I'"Il make a real quick coment.
Q That's okay. What question do you think
just answered?
A. You asked me when we were -- basically be

bei ng engaged with Sunmmt.
Q All right. And you didn't tell me. When

you engaged?

And

ond and

ears

eeds

you

gan

wer e

MR. MAHLBERG:. Objection. That's asked and

answered. He described when he was contacted and
started working on the project.

MR. JORDE: The phrase was "early on." |
no i dea what that nmeans.

A | would have to go back and | ook exactly.

have
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think it was early spring of "21, if | had to guess.

Q (BY MR. JORDE) Have you done work for the
Rastetter famly or congl omerate corporations of Bruce
Rastetter before?

A No.

Q And did he call you?

A No.

Q \Who contacted you? How were you hired?

A. One of Bruce's hired people and | began
di scussi ons.

Q All right. And have you been paid to date for
any of your work, consulting work, traveling around to
meetings, etcetera?

A Yes.

Q All right. And to date how nuch have you been
paid for that work?

A. | don't know the exact amount without | ooking.

Q And what are the rates you're going to charge
themto do the |locating and all of that kind of initial
front-end pre-construction work?

MR. MAHLBERG: "' m going to object on the

specific rates being some trade secret and confidenti al

dat a. It's a competitive industry and we're now tal king
about specific amounts. If there's a way to keep it
mor e general . He and the company are going to make
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money off it. That's clear comng into this.
ALJ HOGAN: Can you ask it generally?
MR. JORDE: Well, yeah. | don't have any
how that's trade secret.
Q (BY MR. JORDE) But what's the -- what's
| ength of your contract?

A. The duration of the warranty issues.

i dea

the

Q And Summit could fire you at any time; correct?

A. Potentially, yes.

Q And if they sell the conmpany, the new own

could term nate your contract at any time; right?

A. | woul d assune.

er

Q Yeabh. Now, you painted a picture here today,

sir, as if there's never been a problemin |aying

there's never been a problemrepairing tile, and

tile,

your

conpany just does everything wonderful and, if so,

congratul ations to you. But tell us, in your ent

ire

life, have you ever experienced a challenging field when

you were laying tile, and talk about some of the
chal | enges?

A Of course. | think with any construction
projects there's always chall enges.

Q Okay. Well, let -- 1 mean, let the Comm
understand. \What are some of the chall enges that

your experience expect to see in low-1lying, wet,

ssion
you in

swampy

PAGE 54




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

Nort h Dakota ground that you are going to be asked to
wor k on?

A. | woul d say our biggest challenges in North
Dakot a obviously are grade. You know, it's a very fl at
terrain area. But our high precision GPS systems and
| aser systens ensure that that's done properly. W' ve
got 50 years of field experience installing drain tile
systems all over the M dwest to weigh on. There's sone
areas in this project that will have sonme high water

t abl e sands that we've installed some very difficult

projects in and been successful that we will be, I'm
assum ng, dealing with at some -- some point in the
proj ect.

Ot her than that, you know, we've been doing
drain tile for 50 years. My grandpa started the
busi ness. And, you know, earlier you had asked about us
getting paid and conmpensated and being biased. This
isn't a project that's about Summt and Ellingson. This
is about a carbon pipeline and | andowners and how to
help i nprove that. And we're going to be here -- we've
been here. We've been in the Red River Valley for
20 years. We'll be here for another 20 years. And we
have a reputation to uphold with our current custonmers
and growers. We're not going to jeopardize that on one

proj ect. I think that should be something that the
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public utility comm ssion should understand for us as a
company.

Q And, again, that reputation for you to uphold,
you don't have a contract with a single |andowner;
correct?

A Correct.

Q All right.

A But we do work for a lot of them

Q Well, how many -- how many affected by this
pi peline do you work for in North Dakota?

Several .

How many?

| don't have an exact count.
More than 107

More than 10.

More than 207?

Probably more than 20.

More than 307

| woul d have to | ook.

o >» O >» O >» O > O >

Okay. So for the other hundreds and hundreds

t hat you don't work for, again, you won't have a
contract and, in terms of your reputation and your work,
t he | andowner has to | ook back to Summt ultimately if
there's any issues; correct?

A. Correct.
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Q Now, you t

al k about locating existing tile lines

usi ng GPS. Have you ever run into difficulty with

pi pelines that are full of murky water or are

particularly | ower

beneath the surface and difficulties

| ocating them precisely?

A. "' m not sure | understand your question. You

were tal king about

Q "' m sorry.

pi pelines?

Tile |lines.

A. Tile lines. And your question was?

Q Have you ever had difficulty locating a tile

A. No.

Q Okay. Capping |lines. Do you cap |ines when

you' re doi ng repai
A | f needed.

Q And is it

rs?

true that capping lines can risk a

bl owout on the other part of the systenf

A No.

Q

A No.

Q Okay.

A

Q well, if -

have water drain t

A. Correct.

It"s impossible?

' m not sure what you're tal king about.

- I mean, tile lines are designed to

hrough them right?
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Q Okay. And so if we've experienced a rainfall,

do you ever

water isn't

A. No.
Q Al |
wat er ?

cap a line that you're working on so the

| eaking into the area where you're worKking?

right. How do you deal with that excess

A. Tenporary repair them

Q ' m sorry, sir?

A W

tenporary repair them

Q What does that nean?

A It

means if the water -- if the tile line is

flowi ng water, we tenporary repair it for the week

or t

we put

t hat

tile or

wo t hat

wat er

it will be open to lay the pipeline and then

a permanent repair when it's done to ensure that

continues to fl ow.

Q Wuld you agree that dirt settles over time?

| f

it's not conpacted correctly.

Q Okay. And do you put a channel iron under each

A. No.

how do you support the tile?

As stated before, we use a heavy highway

tile encased in a corrugated steel culvert.

Q I n your work in trenching and either repairing

or preparing to lay tile lines, what's the deepest root

system you' ve seen for corn, for instance?

A Thr

ee to four feet.
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Q
A
Q
to -- if
Dakota f

Have you ever seen it to six feet?

Probably not personally, no.

And is your preference -- is the best practice
| called you up and I wanted you on my North

armto put sonme new tile lines and there was a

CO2 pipeline already there, is it best practice to go

under or

A

over that existing pipeline?

Just depends on the design. Every field is

di fferent.

Q
perm ssi

A

Do you believe you'd have to get Summt's
on to go under or over their pipeline?

Typically, we call in a utility one-call

pi peline owner provides a watchdog if required, and we

cross the pipeline. There's no permt, no permssion

that 1've seen
Q All right. Are you aware if Summt has a veto
whet her or not they would allow a tile line to be placed

under or

over if they believed it would interfere in any

way with their pipeline? Do they have a veto so a

| andowner could not |locate a tile |ine?

MR. MAHLBERG: "Il object to it. The sanme

guestion was asked two different ways. The first one

was does he have an understanding, the second one was,

wi t hout

calling

gqualification, do they have a veto. That's

for a | egal conclusion under documents that this
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wi t ness has said his conpany is not party to. Those
guestions can be asked of M. Powell if he wants to talk
about Summit's position.

Q Well, what's your understanding?

ALJ HOGAN: Yeah, 1'Ill allow himto answer as
far as he understands the rel ationship.

A. | have -- | have -- I'mnot privy to any of that
information as the attorney had said.

Q MVMhat's the m nimum grade that you need to
mai ntain fromthe start of a -- start of atile line to
where it outflows or exits the particul ar property?

A. It'"s all based on the engi neering and design of
the system

Q If you were -- if you were designing a tile
line, would you prefer not to have to deal with a
pi peline?

A. | really don't think it impacts it at all.
We've tiled around pipelines for 50 years.

Q Wuld you agree it would be your preference to
avoi d having to deal with a pipeline or other
underground structures |ike that when | aying out a
tiling systen?

A No. We deal with underground utilities all the
time, every day.

Q Al right. And so my question wasn't what do
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you do. My question is would it be your preference to
not have to deal with an existing pipeline and to nmodify
the design of the tile systenr?

AL As | stated before, you know, whether we
engineer a farmwith or without a pipeline or utility in
it, we' ve dealt with them for years

Q Did Summt ever give you, sir, a handout or
bul |l et points or any type of literature or information
wher eby you believe you've come up to speed on their
project, what they're doing, and to help you interact
wi th | andowners?

A No.

Q That's been all oral?

A.  Actually, we provided them bullet points with --
for the | andowners.

Q All right. So any information that Summt is
providing to | andowners relative to how Summt intends
to handle tile lines, either repair or replacenment,
woul d be information that you gave Sunm t?

MR. MAHLBERG: Objection as to foundation.
There's lots of Summt enpl oyees having | ots of
conversations with | andowners and he's asking this
witness to say what all of those conversations consi st
of .

MR. JORDE: No. I'"'m asking this witness and his
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empl oyees.

ALJ HOGAN: Yeah, |I'm not sure he has a
foundati on to answer what Summt enpl oyees are tell
| andowners.

MR. JORDE: Okay. Let's start over.

i ng

Q (BY MR. JORDE) Sir, you just said that Summ t

didn't give you information relative to talking poi

nts

about tile lines, but you, meaning your conpany, gave

them information; is that correct?

A. Correct.

Q All right. And to your understanding, is that

the information, the information you provided to Summ t,

are those the statements and representations and

warranties that are being told to | andowners at these

vari ous town meetings that you and Sunmt are putti

on?

ng

A. | can't speak for every Summt | and agent as we

are not in every nmeeting and every conference with
| andowner, but when we are involved with the drain
issue or a drain tile question, | know our teamis
providing the same responses.

Q Well, okay. Well, how do you know that if

can't speak for what they're saying?

every

tile

you

A Because we've put together, you know, several

different drain tile fact docunents to ensure that,

you
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know, drain tile mtigation is handled fairly across the
entire project in the same way.

Q All right. And do you have any idea what -- and
maybe no, but do you have any idea what Summit's process
is for evaluating or determ ning a valid damage cl ai n?

A No.

Q That's not something they've discussed with you?

A. On the project, no.

Q Okay. Now, when you said after your work a
farmer's line, tile line, would be as good or better,
what do you rely upon to make the statement that it
woul d be -- after damaged, your repair would be better
t han the pre-damaged working tile |line?

A In some cases where there could be ol der
concrete or clay tile in some of the farnms we're going
to be crossing, it would be upgraded to a HDPE pl astic
tile. The steel culvert gives it support that's
different than the original installation. So |ike I
said, we will ensure that the tile is at or better than
it was before it was cut by the pipeline.

Q But just to be clear, when you say "ensure,"”
again, you don't have any responsibility directly to
ensure or warranty that work to the | andowner, though;
correct?

A For sure in our partnership with Summt.

PAGE 63




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

Q Okay. But, again, | just want to

Utimtely, this all falls on Summt. I s

be cl ear.

t hat your

understanding with your contract with thenf

A. Summ t and Ellingson. As | stated
have a reputation in the industry. W hav
customers along this pipeline route and it

interest, along with Summt's, to ensure t

bef or e,
e |l ots of

s in our

hat this

we

best

i's

handl ed correctly with all of the |Iandowners and that a

drain tile expert is involved to ensure th
happens.

Q And | certainly understand that it
i ntent. | just want to be clear. W all
intentions. | just want to be cl ear what
understand the documents to be, and | thin

al ready established that you do not have a

at that

'S your

have great

the -- you

k you've

ny direct

warranty to any | andowner and the | andowner's remedy

woul d be through Summ t. | s that your understanding?

MR. MAHLBERG: ' m going to object. This is
about the fourth or fifth time we have done this line of
guesti ons.

ALJ HOGAN: | agree. | think he's addressed
this already and just for time's sake --

MR. JORDE: | agree too. [t's just in his |ast
response he changed his prior answer so -- but that's
fine if we're going to stand on the prior answers,
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that's fine.

MR. MAHLBERG: We can keep asking him  \When
wi t nesses get the same question, they tend to give nore
and different information because they think they need
to answer it again and again and again with nmore and
different. We just go around and around.

MR. JORDE: Well, | need to establish the
difference between this gentleman's intention and what
he hopes versus what is legally the case fromthe
contracts that he does or doesn't have. At the end of
t he day, the | andowners only care about "Who do | deal
with if there's a problem™ not his intention.

ALJ HOGAN: Well, and I think that's -- | think
his answers have been clear on that, that the contract's
with the | andowners and Sunmmt and they're contracted
with Summ t .

MR. JORDE: Very good.

Q (BY MR. JORDE) Sir, what percentage of North
Dakota tile is clay?

A Very little.

Q What percentage of the | andowners inpacted by
this project tile is clay?

A It's an ambi guous question. You know, | --

Q Wel |, okay. MWhat part don't you understand?

You understand that there's a published route; correct?
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A. You're asking me to answer a question about how
much -- what percentage of the tile across five states
is clay that we're going to be repairing.

Q Well, let's stick with North Dakot a.

A Very little.

Q And what do you base that on?

A. Just historical drainage information.

Q Okay. Have you pull ed historical drainage
informati on on every single potentially affected parcel
on the project in North Dakota?

A. There's no such thing as historical drainage
informati on on every single parcel.

Q Okay. So when you say that's what you rely
upon, that's not very hel pful.

A. It"s generalized informati on as provi ded by
universities and different people in the agricultural
i ndustry. It's -- you know, it's -- it's 50 years of
experience.

Q Okay. But your 50 years of experience doesn't
tell you whether there's clay tile on these particul ar
af fected parcels or not; correct?

A It does.

Q Okay. So then if you have that experience, tell
me what percentage of the affected -- potentially

affected parcels by this hazardous pipeline contain clay
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tile?

A | don't think anyone could tell you that answer.

Q All right. That's how we can speed this along.
You don't know; correct?

A.  Yeah. No.

Q All right. All right.

Al right. | don't have anything further.

Thank you, sir.

ALJ HOGAN: All right. Thank you.

Conmmi ssioner Christmann.

COVM SSI ONER CHRI STMANN: One of the things that
| want to clarify is what you said the materials are for
t hat splice. | wrote down a heavi er highway plastic
encased in a steel culvert.

THE W TNESS: Correct.

COMM SSI ONER CHRI STMANN: I's that a proper
description?

THE W TNESS: Yep.

COVM SSI ONER CHRI STMANN: So in a previous
hearing it was discussed with the conpany that there
woul d be potentially some winter installation with this
proj ect. So imagining this to be, you know, kind of a
year-round situation for a while, when -- as they're
di ggi ng, when do you do all these splices?

THE W TNESS: We typically do the splices behind
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the contractor installing the pipeline. So as th
cut, we document them As the pipeline is laid
come behind and repair them

COMM SSI ONER CHRI STMANN: How far behind?

ey're

n, we

Li ke

a coupl e days behind or are you working on the sanme

ditch and |i ke --
THE W TNESS: Very, very close.
COWM SSI ONER CHRI STMANN: -- a hundred fe

behi nd t henr?

THE W TNESS: Yeah, yeah. We're -- we're
or two behind. Their typical operations are to c
ditch, install the pipe, and backfill. And after
t hey' ve done temporary backfill, we come in and s

themwi th fixing all the tile.
COWM SSI ONER CHRI STMANN: Okay. And then
you do that. And then is the backfill around the

around these splices? Let's say it's a place whe
you're crossing laterally and so every 60 or 80 f
somet hing there's another one.

THE W TNESS: Yep.

COMM SSI ONER CHRI STMANN: Is ElIlingsons,

do the backfilling then and put the topsoil over

et

a day

ut the

upport

-- SO
m,
re

eet or

do you

or does

Summ t conme back and do that after you're done with the

splicing a day after they put the pipeline in?

THE W TNESS: We typically backfill aroun

d our
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repair and then the general contractor typically has a
topsoiling crew that comes behind and puts the topsoil

on when we're done.

COMM SSI ONER CHRI STMANN: Okay. | think you
said along the way that, ideally, you like to | eave
about a foot of clearance between the tiling pipe and
other utilities; is that correct?

THE W TNESS: Typically, yes.

COWM SSI ONER CHRI STMANN: So when you cone al ong
-- when they come along with the pipeline and -- and |
believe this pipeline will be, at its shall owest, about
-- the top of the pipe, about four feet to the -- to the
surface. So if there's a place where the tiling is near
t hat same amount, is it your understanding that the
conpany will need to dig the CO2 pipeline in a little
deeper there so you can maintain grade and some di stance
bet ween?

THE W TNESS: Correct.

COWM SSI ONER CHRI STMANN:  And how much is your
recommendation that that be?

THE W TNESS: As | stated before, one foot of
cl earance is typically what we shoot for.

COMM SSI ONER CHRI STMANN: Do you think that
should -- is that a reasonable requirement?

THE W TNESS: Yes, | think it is.
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COVM SSI ONER CHRI STMANN:  And |I'm from the

western part of the state and we don't do much tiling
out there. If the two conflict for elevation, the farm
tiling, you can't have like a trap in it or a hump over
it. It has to maintain grade, correct --

THE W TNESS: Correct.

COMM SSI ONER CHRI STMANN: -- to work?

THE W TNESS: Yep.

COWM SSI ONER CHRI STMANN: So in those instances,
the pipeline is going to have to be deeper in order
to --

THE W TNESS: Yes.

COMM SSI ONER CHRI STMANN: -- to leave roomto
make it workabl e?

THE W TNESS: Yep. | think back to my comrent
earlier, how Summt's approached this project is going
to elimnate a | ot of themissues. W' ve been on
projects before where that has been an issue and they've
actually had to |l ower the pipeline to ensure the drain
tile works and they've done that. W' ve been part of
j obs where they've done that. But with our invol venment
early, we're going to, hopefully, make sure that that
doesn't happen.

COMM SSI ONER CHRI STMANN: Or the option is to

put a header along the whole | ength of that and have --
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THE W TNESS: Yes. We can do that too. Yep.

COMM SSI ONER CHRI STMANN: Okay. So when you get
a little further west and you actually have sone little
hills, so you're maintaining a grade that only drops
like a few feet in a half a mle; correct?

THE W TNESS: It just depends on each farm  You
know, every farmis different; every farm has different
terrain. And our engineering team designs every tile
project we do with different grades and el evations on
the tile associated with the lay of the | and.

COVM SSI ONER CHRI STMANN: But generally the
| aterals are running at a very mniml slope but al ways
mai nt ai ni ng that slope?

THE W TNESS: Yes. Yes. Always have to
mai ntain grade to get the water --

COMM SSI ONER CHRI STMANN: And so if it's -- if
it's going along there and there's -- and it's generally
three and a half feet deep, but now you run into a
little hill where there's an elevation of three or four
feet, that tiling lateral will be maybe seven feet deep
at that point; correct?

THE W TNESS: Coul d be, yes. Yep.

COWM SSI ONER CHRI STMANN: What's the deepest you
ever put in |laterals?

THE W TNESS: Laterals are typically installed

PAGE 71




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

bet ween three and three and a half feet deep. It al
depends on the type of soil and the spacing. Main |ines
can potentially be deeper based on the grade and the
outlet and the terrain of the farm

COVM SSI ONER CHRI STMANN: But have you run into
small hills where you have laterals 10 or 15 feet deep?

THE W TNESS: | wouldn't say that deep. You
know, we have put |laterals in where they're a little
deeper in the hill to potentially drain a |ower area on
t he backside of the hill. Maybe six to seven feet deep.
Mai ns we've put in 15 feet deep.

COMM SSI ONER CHRI STMANN: And in those
instances, is it all right for the pipeline, in your

opi nion, to be over the top then? Or how do they

navigate this? O do they still need to go deeper yet
with the -- with the hydrocarbon |ine?
THE W TNESS: I would say in an existing

situation |like that, you're probably going to find it
being pretty rare that that would occur. | think that's
a pretty limted anomaly. But we woul d have to deal
with that on a site-by-site basis on how we would handl e
that. A lot of it would depend on what the | andowner
want s.

COMM SSI ONER CHRI STMANN: Okay. Now when you

deal with a future project where someone wants to put in
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a tiling system and you run into utilities, do you just

choose the right grade that works best and then

determ ne whet her you're going over or under those

utilities?

THE W TNESS: Correct.

COWMM SSI ONER CHRI STMANN:  And | would presune

that in those cases it's probably under?

THE W TNESS: Sone cases. You know, just

depends. Some cases it may be. But a | ot of cases it's

probably under, especially in existing pipeline.

COWM SSI ONER CHRI STMANN: All the literature

|*ve ever seen on tiling just kind of showed the kind of

boot that's -- that it's pulled through. So when
get to a fiber line or a significant pipeline or
somet hing, | assunme you don't do -- you don't cut
of f and then go back and --

THE W TNESS: No.

COWMM SSI ONER CHRI STMANN: -- spliced, you

you

t hem

manual |y dig around them and work and lay the tiling

under neath then®?

THE W TNESS: Yep. We'll do a manual utility

crossing. We'Ill spot it, locate it, install the pipe

underneath it.

COMM SSI ONER CHRI STMANN: And so if there are --

when you run into those situations, does that add

to the
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cost of the project for them because now they need to go
a little deeper than they otherw se would have and that
involves a long distance so that you keep the fl ow
going? I'mtrying to figure out how much additiona

cost is involved to tiling when you put a utility across
the land in advance.

THE W TNESS: It just depends on the situation.
| mean, it could be as sinmple as just the cost of
crossing the utility. In certain cases, you know, there
may have to be a little bit of design requirement to
make it work. | don't think it's a huge inpact. But ,
yes, you're right, there's definitely a small cost
i ncrease.

COVM SSI ONER CHRI STMANN: Have you done a tiling
job on | and where there was an existing hydrocarbon
pi peline before?

THE W TNESS: I'm not sure we've done one on a
hydrocarbon pipeline, but we've done it on |ots of
pi pelines.

COVM SSI ONER CHRI STMANN:  And do regul ations or
those -- or those utility owners require that their
personnel be on hand when you're crossing?

THE W TNESS: A |ot of them vyes. There will be
what's called a watchdog. They send a person out,

verify as we're excavating, help us locate it, work
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together with us as we cross it

goes right and then --
COMM SSI ONER CHRI STMANN:
| ocate to 811 and they mark it,
sonmet hing there,
you're close to it, you need to
sure their personnel
THE W TNESS: It's usual
ticket. Usually the utility wi

They' || put a contact nunber
you're going to cross this utili
present."” And then our teans ar

COMM SSI ONER CHRI STMANN:
for that?

THE W TNESS: Pay t he ut
COMM SSI ONER CHRI STMANN:
THE W TNESS: No. No.
COMM SSI ONER CHRI STMANN:
THE W TNESS: They j ust
COMM SSI ONER CHRI STMANN:
THE W TNESS: Yep.

COMM SSI ONER CHRI STMANN:
if you were on --

they're pretty close together --

and when you get

and j ust

to ensure everything

So you call in a
you see that they have
to that time when

contact them and make

are onboar d?

ly right on the one-cal
| require a watchdog.
say "Hey, if

ty, we need to be
e trained to call them

And do you pay them

ility company?

Yes.

They nonitor --
do it.
own?

-- it on their

And so in the case --

if you were doing the tiling where

on a quarter of | and,

"' m thinking you could have like a hundred | aterals
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going -- is that --
THE W TNESS: Yeah, anywhere from 50 to a

hundred possibly, yeah.

COWMM SSI ONER CHRI STMANN: Okay. And so when you

woul d be putting those in, the -- and if this pipeline

were here, they would need to be there day after day

while you're putting each one of those in and --

THE W TNESS: No, not necessarily. Typically,

we woul d design the system where we woul d parall el

the

pi peline on both sides and then just cross it in one

or two places as we needed to get a proper outlet.
COMM SSI ONER CHRI STMANN: Okay. No ot her
guestions. Thank you.
ALJ HOGAN: Comm ssioner Haugen-Hoffart.
COWMM SSI ONER HAUGEN- HOFFART: Thank you.
Thank you, Jereny.

THE W TNESS: Thank you.

COWM SSI ONER HAUGEN- HOFFART:  You i ndicated you

started working at your grandfather's in 1994; correct?

THE W TNESS: Correct.

COWMM SSI ONER HAUGEN- HOFFART: So how many
do you have working directly with installation of
tiles?

THE W TNESS: 29.

years

drain

COMM SSI ONER HAUGEN- HOFFART: You said you only
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are like 5 percent in the field.
THE W TNESS: Today.

COMM SSI ONER HAUGEN- HOFFART:

Today.

THE W TNESS: So | spent my career, started as a

| aborer in the field. Moved i nto our

surveyi ng and

engi neering department. Spent a long time designing and

engineering tile systems. After that

| worked with

| andowners, did sonme sal es things. But |I've ultimately

been responsi ble for our entire agricultural engineering

and production group for at |east the |ast 20 years.

COMM SSI ONER HAUGEN- HOFFART:

Okay. So you have

experience with installation, maintenance. Let's talk

about, like, a lifetime of a project,

like from putting

it in. Have you ever seen, had to replace, or what

woul d you say your number one reason
on drain tiles?

THE W TNESS: O der systens,

for mai ntenance is

you know, a | ot of

the M dwest is full of old clay and concrete tile put in

in the '50s and ' 60s and, over time,

it will deteriorate

or plug up or collapse, and we end up com ng and

repairing that. Or some | andowners choose to retile if

it's bad enough. Root intrusion. Your tree lines is

anot her common repair for drain tile.
tile put in and a grove has grown up,

plug up tile.

|f there was sonme

could potentially
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COWM SSI ONER HAUGEN- HOFFART: Okay. So have you
seen ot her pipelines conme in, affect any drain tiles in
t he past?

THE W TNESS: I"m not sure | totally understand
your questi on.

COMM SSI ONER HAUGEN- HOFFART: Li ke work.

Utility work, natural gas pipeline, anything --

THE W TNESS: Yeah. | mean, there's utilities
going in every day. | mean, our company does a | ot of
wor k not only for pipeline, but we do work for -- we

just did a huge project for a major highway construction
in Mnnesota that went on that affected a | ot of drain
tile. We rerouted all the drain tile for M nnesota DOT
around a new section of Highway 14 in southern
M nnesot a.

We al so work for several renewabl e energy
conpani es. Solar and wind farms have the same issue
pi pelines do. As they're installing underground cable
to connect the wind farms or the solar farnms, we -- we
offer drain tile mtigation services to them

COMM SSI ONER HAUGEN- HOFFART: So what were the
bi ggest issues when you see projects like this comng in
that affect the drain tiles?

THE W TNESS: I mean, quite frankly, and

probably my -- my biggest concern on all the projects we
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get involved in is the |andowners having trust that
what ever contractor is building the job or whatever
conpany is devel oping the property, that they' ve
partnered with someone in the drain tile industry that
can understand how i nportant drain tile is on their |and
and become a partner to ensure that it all gets taken
care of and fixed correctly.

And to me, | hear it all the time on projects
t hat we're not involved in, and it's like our drain tile
maybe wasn't repaired correctly or there was issues.
And that's, to me in the industry, what we hear is the
| argest and bi ggest concern for | andowners, is ensuring
t hat someone who knows what they're doing for drain tile
is on the site helping with it.

COWMM SSI ONER HAUGEN- HOFFART: And you woul d
agree that that's a very valid concern?

THE W TNESS: Of course. We've seen that a |ot.

COWMM SSI ONER HAUGEN- HOFFART: Okay. You tal ked
about you' ve been working with Summt for 15 months or
now it seenms a little bit |onger. And how many of your
empl oyees are directly working on this project?

THE W TNESS: At this time right now we probably
have, any given week, ten different enployees. W have
a GlSteamthat's digitizing tile maps. W have

surveyors that are uncovering aerial imagery for tile

PAGE 79
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maps. We have two internal project management

consultants that are nmeeting weekly with the Summ t
team addressing any sort of |andowner concerns acr
the five states that come up or questions around dr

tile.

0SS

ain

COWMM SSI ONER HAUGEN- HOFFART: So you have about

ten enpl oyees working full time on this project?

THE W TNESS: Yes.

COWM SSI ONER HAUGEN- HOFFART: Okay. We heard

testinony in Gwi nner from some of the | andowners th
t here has been no conmmunication regarding their con
with tiling. So how many | andowners have you guys
with in North Dakota in addressing tiling concerns?
THE W TNESS: | don't know the exact nunber

You know, we have a team of people working on that

at
cerns

deal t

every

day. But really, at the end of the day, the |and agents

that Summt has provided are the ones that work dir
with us to get the | andowners' issues taken care of
if there's soneone in Gwi nner that has some concern
guestions, nmy recommendation is just to ask their
agent to get Ellingson involved and we'll be there.
COMM SSI ONER HAUGEN- HOFFART: Okay. So you
saying that if a | andowner has concerns about the
tiling, they should get ahold of Summt or the | and

agent and they'll get ahold of you and then you'l

ectly
: So
S or

and

"re

wor k
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with thent?

THE W TNESS: Correct.

COWMM SSI ONER HAUGEN- HOFFART: Okay. You said
you wrote conmments and provided themto Summ t regarding
tiling to tal k about; correct?

THE W TNESS: Correct.

COMM SSI ONER HAUGEN- HOFFART: Can we get a copy
of those comments that have been provided to Summt so
we know what is being said or comunicated to the
| andowner s?

THE W TNESS: Yeah. | think every |l andowner is
given a drain tile fact sheet.

MR. MAHLBERG: | guess | don't know exactly what
he's referencing in ternms of the notes that were
provided, if it's the drain tile fact sheet or --

THE W TNESS: Sorry.

MR. MAHLBERG. -- frequently asked --

THE W TNESS: "1l clarify. That's what |I'm
tal ki ng about.

MR. MAHLBERG: Okay.

THE W TNESS: Yep.

MR. MAHLBERG: Yes.

COWMM SSI ONER HAUGEN- HOFFART: Okay. Thank you.

You said several times that Summt goes above

and beyond regarding their efforts with drain tiling.
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I n conparison to what? How can you make that statement?
What are you conparing it to?

THE W TNESS: Just past history. | mean, we've
been involved in other pipeline projects or attempted to
get involved early on in other utility projects. And
the typical progression of a project is to do the
engi neering, acquire the property, acquire the | and, get
all the pipeline or renewable energy |line, whatever the
utility may be designed, get a contractor hired, and
then they bring in a drain tile contractor, or sonetines
fix it themselves at the tail end of a project,
sometimes with skilled workforce in agricultural drain
tile, sometinmes not. And that, to me, has been atypical
of a project in the past.

So when | say Summt has went above and beyond,

t hey' ve taken, | feel, a new approach to mtigating
agricultural drain tile by involving a drain tile expert
like us early on in the planning stages and ensuring
that we're contracted directly with them so that we have
control on how the repairs are done and ensuring that

t he [ andowners' issues are answered and taken care of
properly versus, you know, potentially a general
contractor that doesn't have experience in drain tile

m tigation.

| don't know if that answered your question.
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COWM SSI ONER HAUGEN- HOFFART: |t does,
seems to me that if you guys are the experts,

limted contact with | andowners regardi ng thei

but it

you' ve had

r

concerns, that there's a gap there. And if they have to

go to the I and person, they're not the experts in

tiling. So I"mjust going to say I think there's a gap,

and that's not on you.

| have no further questions at this tine.

ALJ HOGAN: All right. Thank you.

M. Dawson.

SUBSTI TUTE DECI S| ONMAKER DAWSON: Judge Hogan

M. Ellingson, I"'mfrom western North Dakota as

well and so | -- closest | come to drain tile is my

downspouts on my house.

THE W TNESS: It's still drainage.

SUBSTI TUTE DECI S| ONMAKER DAWSON: So these m ght

be rudi mentary questions. But it's corrugated pipe

buri ed underground; correct?

THE W TNESS: Yes. Corrugated plastic pipe.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Okay.

And how

much would it cost if | had a quarter section that

needed to be drain tiled in the Red River Valley that

was perfectly flat? And |I'mjust trying to get

of cost. You can say how much it is per foot

gener al .

a scal e

n
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THE W TNESS: Sure. On average, |
somewhere between 800 and $1, 200 an acre,
on the outlet and the engineered design of
Every project varies.

SUBSTI TUTE DECI SI ONMAKER DAWSON:

a repair, you know, I'm picturing in my he
culvert, and I"m picturing in my head at r
but it probably doesn't have to be at a ri
could be shifted this way. And so you hav
and how -- how wide is the trench? Four f

THE W TNESS: Typically.

SUBSTI TUTE DECI SI ONMAKER DAWSON:

-- what you're going to do is you're going
steel pipe and run your corrugated pipe th
you're going to build bases to -- it's goi
bridge?

THE W TNESS: Correct.

SUBSTI TUTE DECI SI ONMAKER DAWSON:
you're going to have bases to your bridge
to run into the soil on either side?

THE W TNESS: Correct.

SUBSTI TUTE DECI SI ONMAKER DAWSON:
far is it going to run into each side?

THE W TNESS: It just depends on t

tile is running, but typically, you know,

t's probably
j ust depending

the system

So when you do
ad the steel
i ght angl es,
ght angl e. |t
e this trench

eet?

And then you
to take a
rough it and

ng to act as a

And t hen

and it's going

Okay. And how

he way the

we' re digging
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back several feet on each side, exposing the tile,

getting it where it's good and clean, and then

reconnecting. Most of the time we're using somewhere

between a 10- and 20-foot culvert based on the pipeline

Si ze.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Okay. And
you' re doing the digging back and refilling --

THE W TNESS: Yes.

SUBSTI TUTE DECI SI ONMAKER DAWSON: -- on those

little bases for the bridge?

THE W TNESS: Yes.

SUBSTI TUTE DECI S| ONMAKER DAWSON: And not

Summ t ?

THE W TNESS: We are.

SUBSTI TUTE DECI S| ONMAKER DAWSON: Okay.

And

what's the limt to this bridge? Let's say you start --

instead of cutting it at a right angle, |et

s say you

cut at an angle, you know, the trench is there and

you're cutting at an angle that's nmuch | onger.

The span

beconmes | onger because of the angle. Do you under st and

what |'m saying?

THE W TNESS: Yeah. We typically don't

see a

| ot of that, but we do, you know, reroute thema little

bit if that beconmes too big of an issue. A header, as

-- as we tal ked about earlier. Also, we'll provide
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extra sandbags in them cases if the span gets to be a
little | onger.

SUBSTI TUTE DECI SI ONMAKER DAWSON: So, in short,
it gets nmore expensive the nmore --

THE W TNESS: For sure.

SUBSTI TUTE DECI SI ONMAKER DAWSON: -- things
don't line up?

THE W TNESS: Sure. Yep. That's why the
preplanning is so important.

SUBSTI TUTE DECI SI ONMAKER DAWSON: | have no
further questions.

THE W TNESS: Thank you.

ALJ HOGAN: All right. M. Mahl berg, do you
have that fact sheet today or are you going to submt it
after the hearing?

MR. MAHLBERG: ' m going to confirm --

ALJ HOGAN: You can get back to me.

MR. MAHLBERG: ' m going to confirm what we have
and just make sure that what we do give is what he's
tal ki ng about so we don't create confusion. So if it's
on a break or later, |I'm not sure yet.

ALJ HOGAN: Sur e. Okay. That's fine. Do you
have any redirect?

MR. MAHLBERG: | don't, Your Honor. Thank you.

ALJ HOGAN: M. Pel ham any further questions?
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MR. PELHAM No, Your Honor.
ALJ HOGAN: M. Schock?
M. Jorde, any further questions?
MR. JORDE: Just one.
ALJ HOGAN: Okay.
RECROSS EXAM NATI ON
BY MR. JORDE:

Q Sir, have you ever had any -- or experienced any
i ssues where the plastic is connected up to existing
clay as opposed to having a brand-new, all-plastic tile
syst ent?

A Yes.

Q And tell me about those problenms that you've
observed.

A. If it's done correctly, we don't have any
problems. We connect into existing clay lines all the
time.

Q Okay. And | appreciate that. | mean, if
anything in life is done correctly, there aren't
probl ems. But have you ever heard of issues,
circumstances where you're connecting two different
materials of tile |line?

A Wor kmanship is probably the biggest issue. You
know, if the proper coupler connection isn't used from

the clay to the plastic.
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Q And a question was asked about personnel. I
beli eve you said you had ten people working now. \What
is your understanding, if this project was approved in
Nort h Dakota, of how much trenching would be happening
simul taneously? I1'mtrying to get an understandi ng of
what you believe the scope of the work in ternms of the
personnel you have to handle the work.

A. It'"s really going to be based on schedul e and
weat her with the general contractors. Our understanding
is there's going to be broke into several spreads, which
is pretty typical of a pipeline project. And we will be
there to support each spread as needed.

Q Are you the contractor for all states that
Summit proposes to go through?

A. For the drain tile mtigation, yes.

Q All right. Are you aware if these -- every
state approves and they get all the approvals, are you
aware if they're planning to start construction
simul taneously in all states or one state first?

A | think sinultaneously in several states.

Q Al'l right. And there's no prohibition on you
hiring subcontractors to assist with your work in the
contract; correct?

A Correct.

Q Al'l right. Thank you, sir.
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A. Thank you.

ALJ HOGAN: Any other comm ssioner

COMM SSI ONER CHRI STMANN:

do not.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COMM SSI ONER HAUGEN- HOFFART:

Thank you.

guestions?

When you were out there doing the work and

exam ning the tile, is the | andowner
THE W TNESS: He can be.

COMM SSI ONER HAUGEN- HOFFART:

THE W TNESS: It just depends.

with you?

Okay.

Each parcel is

different. Some | andowners may not |live there. They
may be investors. But, yeah, they're nore than wel come
to ask questions.

COWMM SSI ONER HAUGEN- HOFFART: WII they be
contacted to say that you're -- they're working in the
area and inspecting it? WIIl you guys be reaching out
to themto let them know?

THE W TNESS: Yeah, |I'm assum ng the Sunmmt team

usually takes care of all the notifications to the

| andowners.

COMM SSI ONER HAUGEN- HOFFART:
contacting each individual |andowner
tiling?

THE W TNESS: Yes.

COMM SSI ONER HAUGEN- HOFFART:

So Summ t

will be

that's affected by

Okay. Thank you.
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ALJ HOGAN:

M. Dawson, any other

guestions?

SUBSTI TUTE DECI SI ONMAKER DAWSON: No, thank you.
ALJ HOGAN: All right. Well, thank you,
M. ElIlingson.

THE W TNESS: Thank you. | appreciate your
guys' time.

ALJ HOGAN: We're going to take our morning
break. We'll shoot for 15 m nutes and try to reconvene
about 11:00.

(Recess)

ALJ HOGAN: All right. W're going to get
started. | don't know who's calling the next witness.

M . Bender?

MR. BENDER: | am  Thank you, Your Honor.

JAMES POWELL: | assume that's ne.

MR. BENDER: What's that?

JAMES POWELL: | assume that's ne.

MR. BENDER: Yes, we're going to call you,

Ji mmy.
Call James Powel | .

ALJ HOGAN:
to state your full

record?

JAMES POWELL:

ALJ HOGAN:

Al right. M. Powel I,
name and spell your | ast
James Ernest Powel |,

And, M. Powell,

did you hear

do you want

name for the

P-O-WE-L-L.

me go
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t hrough the penalties for perjury before?
JAMES POWELL: | did.

ALJ HOGAN: And do you understand what perjury

JAMVES POWELL: | do.

ALJ HOGAN: And being advised of the potenti al

penalties for perjury, do you promse to tell the truth

in this case today?
JAMES POWELL: | do.
ALJ HOGAN: All right. Thank you.
Go ahead, M. Bender.
MR. BENDER: Thank you

JAMES POWELL,

being first duly sworn, was exam ned and testified as
foll ows:
DI RECT EXAM NATI ON

BY MR. BENDER

Q Jimmy, could you tell us by whom you're
empl oyed?

A. Summ t Carbon Sol utions.

Q | n what capacity?

A Chi ef operating officer.

Q And can you briefly describe for us your role
with respect to this project that's before the

Comm ssion today?
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A. | ' m account able for the design, construction,

and transition and operation, ultimately the operation,

of the M dwest Carbon Express project.
Q Okay. And in ternms of the overview of

project, you provided a very detailed overview

the

in the

previous two hearings, is that correct, particularly in

Bi smar ck?

A. Correct.

Q And then you provided a nore summary overvi ew at

the Gwi nner hearing; is that correct?

A. Correct.

Q And for the public that's here today, can you

just once again just very briefly overview the
for us?
A. Sure. So, conceptually, the project wi

or capture CO2 em ssions fromthe fermentation

proj ect

I gather

process

of industrial processes. And at this point, industrial

facilities, at this point it's 32 ethanol plants. W'l

take the CO2, we'll compress it into a liquid or --

excuse me -- dense phase or supercritical state. W'l

inject it into a pipeline network that consists of

approximately 2,060 mles, as was said earlier,

rangi ng

in diameter from 4-inch to 24-inch. And then we'l|l

inject that on the northwest side of Bismarck

Dakota for permanent storage and sequestration.

n North
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Q Now let's talk a little bit more specifically

about Cass and Ri chl and counti es. Can you
descri be for the Comm ssion staff how many
pi peline will be in Cass County?

A. I n Cass County, approximtely 22.

briefly

m | es of

Q And how many mles will be in Richland County?

A.  Approxi mately 65.

Q Okay. And discuss for us just briefly the size

of the pipeline in those two counties?

A. So as the -- as the pipeline | eaves the northern

part of the main line in South Dakota, it's a 12-inch

| ateral moving northeast. \When it gets int

then there's a branch connecti on. It goes

o Ri chl and,

nort h. And

that's an 8-inch segnment of pipe that -- that eventually

term nates at the Tharal dson Et hanol pl ant

in Cassel ton.

And then there's a continuation of a 4-inch that goes

into M nnesota and connects to another faci
Q Okay. And let's talk about punmp st
t here any punp stations planned for Cass or
County?
A There is a punmp station planned for

County.

lity.
ations. Ar e

Ri chl and

Ri chl and

Q Do you know where that punmp station is going to

be |l ocated if this project is approved?

A. Yes.
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Q Wher e?
A |'ve got the coordi nate, but essentially it's --
it's south central part of the state where the -- where

t he pipeline branch connections are physically | ocated.
So where it branches north and continues east, there's a
di ameter change. The punp station would be |ocated at
that intersection.

Q And it's located on one of the maps that were
filed as part of the application; is that correct?

A That's correct.

Q Do you know how far that pump station is from
t he nearest occupied residence?

A. If I remenmber correctly, it's about 4,700 feet.
It's significant distance.

Q Okay. And there's going to be some noise

associated with the punmp station; is that correct?

A Yes.

Q And has Summit prepared a noise study?

A. W have.

Q Is that something that Summt is willing to

submt to the Comm ssion?
Yes.
Q Is that something you can provide to themin the
next few weeks?

A. Yes.
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Q Let's talk a little bit about drain tile.
There's still a little bit left to talk about, | think.
Let's tal k about the warranty that was di scussed by
M. ElIlingson. Is it your understanding that Summt is
providing a warranty to | andowners with respect to drain
tile?

A Yes.

Q And where is that warranty provided?

A. The warranty is provided in the easement
docunent that is executed with the |andowner.

Q Okay. And more precisely, the easenent
docunment, when there's drain tile involved, will have an
addendum to the easenment document. | s that your
under st andi ng?

A Yes.

Q Okay. And that's where the | anguage i s having
to do with drain tile. | s that your understandi ng?

A Yes.

Q Tell us a little bit about that warranty. How
did it come about and why is it in there, in your view?

A Well, it's atypical in nmy experience. And we
went through my experience in the previous two hearings,
but 1've installed a | ot of pipeline in this country,
and typically the warranty is for a short period of

time.
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| n our case, our parent conmpany is an
agriculture conmpany and they farm ground in sever al

states, primarily lowa, and so very famliar with t

he

dependence on drain tiling and -- or the interdependence

on drain tile and crop yield. And so the CEO of Summ t

Ag insisted that we provide a lifetime warranty for
drain tile and terrace repair.

Q Okay. So there is then a contract. I f a
| andowner enters into an easement for the install at
of line, there is a contractual warranty for the dr
tile; is that correct?

A. Yes.

ion

ain

Q Okay. Now, there was some discussion through

M. ElIlingson about M. ElIlingson providing some

information to Summt that was going to go into sone

sort of handout that was going to go to the | andowners.

Are you famliar with that testimny?

A Yes.

Q You were in the room when you heard that
testinony?

A Yes.

Q s it your understanding that the informati

on

that M. Ellingson provided to Summt that he discussed

in his testimny was included in a docunent that I

believe is referred to as "Drain tile frequently asked

PAGE 96
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guestions"?

A Yes.

Q Okay. Just give us a monent. | "' m going to show
you what we'd |like to have marked as Exhibit 6 -- or are
we on 57

ALJ HOGAN: 5.

MR. BENDER: 5. Excuse me. Thank you, Your

Honor .
Q Show you what's been -- what we'd |like to have
mar ked as Exhibit 5. Is that the docunment that includes

the information that M. ElIlingson suggested be included
in a document to be distributed to | andowners?

A It is.

Q Okay. And tell me how this docunent is
di stributed to | andowners.

A. So this document, when the information package
is provided to a | andowner, there are several of these
types of communications or fact sheets that are
typically included.

Q Okay. And when your | and agents go out and
speak with | andowners, do they typically have this sort
of document with them and distribute it to | andowners as
wel | ?

A If they're -- if they know that there's drain

tile on the | andowner's property, yes.
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Q Okay. And can you tell us where on this
document, Exhibit 6, there's a discussion with respect
to warranty?

A. It's on the backside of the page near the
bott om

Q Okay. And can you read that provision for ne,
pl ease?

A. Yes. The question is "Is there warranty on the
wor k?"

"Summt will hold thensel ves indefinitely
responsi ble for any repairs or rework necessary that is

determ ned to be directly related to pipeline

construction activities. W will handle" we" bei ng
Summit -- "We will handle all design, inspection,
schedul i ng, and docunentation on warranty work. The
warranty of the drain tile will be captured in the
addendum of the easenment agreement for all | andowners of
t he pipeline."

Q So in addition to the written notice that the
warranty is going to be granted, as you indicated
earlier and what's indicated here as well, it wil
ultimately be included in the addendum to the easement;
is that correct?

A It is.

MR. BENDER: That's all the questions | have for

PAGE 98




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

this witness. | offer Exhibit 5.
ALJ HOGAN: Any objection, M. Pel hant
MR. PELHAM No obj ecti on.
ALJ HOGAN: M. Jorde?
MR. JORDE: No obj ecti ons.
ALJ HOGAN: All right. Exhibit 5 is admtted.
M. Pel ham any questions for M. Powell?
MR. PELHAM Yes, | do have sone questions.
CROSS EXAM NATI ON
BY MR. PELHAM
Q Good morning, M. Powell. You were here for the
testinony of M. ElIlingson; correct?
A Yes.
Q Any inaccuracies that you heard --
M. Ellingson -- in his testinony today?
A. It was a | engthy testimny so...
Q Generally --
A. | didn't hear anything that -- that concerned me
as being an inaccuracy.
Q Because there were -- specific as to sonme of the
commtnments that -- as to warranty work, as to
wor kmanshi p, do you expect Ellingsons to performin the
manner that was testified to by M. ElIlingson today?
A | do.

Q And we heard a | ot about the warranty and the
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| ength of the warranty, and I
Exhibit 5, and indefinitely re

way, in your opinion, sir, to

responsible,” is it alifetime
A It runs -- and, M. Pe
document, it's worded, | think
Q Okay.
A It runs with the life

Q Is there a form addend
pertaining to the warranty tha
Comm ssion?

Yes.

Q And - -

believe it's answered on
sponsi bl e. | s anot her
say "indefinitely

?

| ham an easenent

, more specifically.

of the easement document.
umto the easement

t can be provided to the

MR. BENDER: M. Pelham that's something that |

can put together and be happy
MR. PELHAM Okay. Al

Q (BY MR. PELHAM Past
little bit of an update on the
Do you have any updates as far
acqui sition progress since the
it's only been about two weeks
A | do. We put together
you've seen previously. So |

t hat update county by county.

M. Pel ham we acquired al nost

to provide you with it.

| right. Thank you.
hearings we've heard a
ri ght of way progress.
as the right of way
| ast hearing? | know
but --

the same table that

m assum ng we can provide
But generally,

five mles in the | ast
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two weeks since the hearing at Gwi nner, which is
approximately 1 and a half percent of the total pipeline
| ength in North Dakot a.

MR. BENDER: M. Pel ham because it was somewhat
insignificant, we weren't planning on presenting it,
but, once again, if you'd |like, we'd be happy to provide
it.

MR. PELHAM Fair enough. | f you have it, we
may as well have it introduced, | think, and |I think it
woul d be Exhibit 6, if you could introduce that.

Q (BY MR. PELHAM As far as conditional use
permts for Richland County, are you able to testify,
sir, as to what would be needed for conditional use
permts in Richland County?

A | do -- | do know, M. Pel ham that we need
about 88 permts totally -- total in Richland. | don't
have commtted to nmemory how many of those are
condi tional use.

Q Fair enough. Do you know whet her or not
townshi ps in Richland County have zoning authority?

A | do not off the top of my head. | do have that
i nformation, but | know some -- some areas do and some
areas do not.

Q Fair enough. And specific as to Cass County, do

you know whet her or not a conditional use permt has
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been applied for in Cass County by Summt?

A In Cass County we have about 26 permts to
obtain and we've applied for about half of those, about
13. Again, | can't -- |1 can get you the information.
Off the top of my head, | can't tell you which permts
have been applied for and which ones have not.

Q Fair enough. So it's fair to say that at this
time you're not able to provide any information as far
as the conditional use permt applications for Richland
County, Cass County; correct?

A Correct.

Q There was a letter we tal ked about the | ast
coupl e of hearings fromthe state geol ogist. And |
understand at the |ast Gwi nner hearing there was going
to be a neeting that day or the next day or around
t here. Did that meeting take place with the state
geol ogi st and the conpany?

A It did.

Q Are you able to provide any additional
information to the Comm ssion as far as the results of
that meeting with the state geol ogi st?

A | have a summary of the output from the nmeeting,
meeting m nutes, and we can provide that.

MR. BENDER: And, M. Pel ham excuse me for

continuing to interrupt in your questioning, but I
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believe that a representative of Summt may have fil ed
that, but | will check and make sure that, if there was
sonmet hing al ong those |lines, you get a copy of it.

MR. PELHAM  \What was filed -- and you're
correct, M. Bender, was filed -- it |looks like it was
received April 3rd, and it's Docket No. 165 filed with
the Comm ssion, a letter fromyou, a cover letter, and
then a letter froma M. Alex Lange --

A Lange.

Q Lange, engi neering manager, sort of summari zi ng
t he meeti ng. | don't know if he's here and we can ask
hi m any questions specific or you're able to -- have you
seen this letter from M. Lange?

A | have.

Q So as far as the letter goes, it states that
there was sone feedback on potential nearby | andsli des,
identified two of them as potential risk, and then a
general statenment that Summt | ooks forward to future
engagenment with the Geol ogical Survey.

What future engagement with the Geol ogi cal
Survey of the State of North Dakota is anticipated by
Summi t ?

A It's my understanding the state geol ogi st said
there was no follow-up required.

Q Okay.
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A. We did review the areas that were identified,
and | believe, M. Pelham there was one area that we
had not reviewed that was about -- was offset fromthe
pi peline right of way and had not denonstrated nmovenment,
at |l east the information we have, for a period of years,
but the state geol ogist recomended we take a cl oser
| ook, and | believe that work is in progress.

Q Okay. So there is an ongoing process to
determ ne potential issues with nearby | andslides that
Summit is working with the state geol ogist on; correct?

A.  Again, we are working on the information they
provi ded and we're happy to follow up. It's ny
under standi ng they indicated that they weren't going to
provi de any approval about the technical work that we're
doi ng and indicated that it wasn't necessary to resubmt
any followup, but we're happy to do that if that's
necessary and happy to follow up with the state

geol ogi st agai n.

Q Well, if there's one area that's still being
| ooked at, | think it would be appropriate to follow up
with that -- certainly with that one area.

A, Well, they had a discussion about that area

during the meeting.
Q Okay. Well, the letter from M. Lange doesn't

i nclude any of that.
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A. Okay.

Q So, | nmean, it would be appreciated to have nore
specifics as to what was specifically agreed to
apparently with the Geol ogi cal Survey and Summt on
t hat .

A Under st ood.

Q As far as the State Historical Preservation
Office, what's the status of a concurrence or potenti al
concurrence letter as to the proposed project? |
understand there was a meeting that was taking place at
or around the | ast hearing date.

A. Yes. And we are working with the State
Hi storical Preservation Office to provide the updated
information so that they can do a final eval uation.

Q Okay. MWhat's the anticipated time frame for
that to be conpl eted?

A. | don't have a specific date, M. Pel ham but
that's weeks, not nonths.

Q Okay. M. Powell, I don't have any other
guestions for you today. M. Schock may.

A M. Pelham -- sorry, M. Schock. The only thing
| would add is we haven't conpleted a hundred percent of
the survey yet so we'll get the SHPO up to date and, as
we progress the survey, we'll continue to provide them

with updated i nformation.
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MR. PELHAM  Thank you.
CROSS EXAM NATI ON
BY MR. SCHOCK:

Q So M. ElIlingson had kind of tal ked or started
some discussion about installation of the pipeline at a
specific depth to enable the drain tile to function
correctly. So is the conpany willing to adjust the
depth of the pipeline to ensure continued operation of
the existing drain tile systenf

AL We are. And in this part of North Dakota, we
have. | heard -- | think you asked the question of a
depth of six to eight feet. W prefer not to go deeper
t han six feet because that introduces nore safety risk,
it's going to be a larger trench, potentially inpacts
the width of the right of way, other safety precautions
t hat we have to take because the depth, but six feet top
of pipe we would do, we would accomodate, and have done
so for | andowners in this part of North Dakot a.

Q Okay. And --

ALJ HOGAN: M. Schock, can you pull your mc
cl oser?
MR. SCHOCK: Sure.
ALJ HOGAN: Thank you.
Q (BY MR. SCHOCK) And as far as spacing, so we

talked a little bit about this with M. ElIlingson, the
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spaci ng between the CO2 |ine and the drain tile, what --
is there a m nimum spaci ng that you're aware of?

A Well, typically we ask for a 24 -- require a
24-inch spacing, but for drain tile we will waive that.
But we would like a m nimum of 12.

Q Okay. But you -- in certain cases if there
were -- if there's -- something forced it to be closer
than 12 to maintain that grade that M. ElIlingson talked
about, would you be amenable to spacing |l ess than 12
inches on a case-by-case basis or --

A, We would. We just wouldn't want that corrugated
metal sitting right on top of the pipeline.

Q Certainly.

A. But, yes, we woul d.

Q Okay. That's all my questions. Thank you.

ALJ HOGAN: M. Jorde.
MR. JORDE: Yes, thank you.
CROSS EXAM NATI ON
BY MR. JORDE:

Q Exhibit 5, this is not a |legal document;
correct?

A Correct.

Q This is pronotional materials that you give out
on what you claimand how you claimyou will handle

things in the future. s that fair?
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A It's an informational document, M. Jorde.

Q All right. So in other words, it's of no
consequence |legally what you say in this document,
whet her you're going to lifetime or indefinitely be
responsi ble for repair work unless that | anguage gets

into a signed contract with the | andowner; right?

A Well, unless it gets into the executed easenment
docunment .
Q Correct. And you wouldn't be surprised to

| earn, would you, that that |anguage is nowhere found
within your easenment agreenments?

A That is incorrect.

Q All right. Let's -- are you referring to
Exhi bit C, Addendum of Special Conditions, paragraph 2
entitled "Drain Tile and Terrace Repair"?

A Yes.

Q All right. Let me read you the first sentence.
Quote, "For so long as company exercises its rights
under the easenment agreenment,” and then it goes on to
say what will happen.

So woul d you agree with me that your duties
extingui sh when you no | onger exercise rights under the
easement agreement?

A Do you mean our obligation ends?

Q Correct.
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A. Our obligation ends at that point, but whoever
assumes that easement, and if the pipeline is still in
service, is bound by that same obligation

Q All right. But this unknown conpany isn't here
seeki ng approval, it's Summt Carbon Transport LLC;
correct?

MR. BENDER: Your Honor, |'m going to object
insofar as it calls for a |legal conclusion. Now, he can
answer with respect to his experience, but he's not a
| awyer and he didn't draft the contract. And | know he
testified as to the contract and offered some opinions
about it, but, once again, he's not a | awyer. | m not
going to say he shouldn't answer but keeping that in
m nd.

MR. JORDE: This is cross-exam nation based on
essentially wanting to induce the Comm ssion and the
public to believe that if this pamphlet has words on it,
then it's good as gold. And the |anguage, we just
established, is not what they claimit to be in

Exhibit 5. That's my question.

ALJ HOGAN: | think he can answer in his
capacity and as a Summt representative. | agree, |
don't think he's got a legal -- he's not a | awyer so he

doesn't have the capacity to make a | egal concl usi on,

but he definitely can answer and should answer in his
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capacity as a representative of Summt.

A

| mean, | can read the actual paragraph that's

in the --

Q
A,

ALJ HOGAN: Well, just --
well - -

And it very specifically says that

drain tile install ation.

Q

Well, maybe you're giving different

we warranty

easenments to

di fferent people because |I have one in my hand and the

word "warranty" is nowhere in there. So if

updated it, | personally, and |I'm sure the

woul d | ove to see that | anguage.

you' ve

Comm ssi on,

But what we've established, sir, is that your,

as in Summt, SCS Carbon Transport LLC, your

responsibilities end when you sell,

your rights in this pipeline; correct?

MR. BENDER: | ' m going to object.

transfer, or assign

Once again,

calls for a |l egal conclusion. Plus, | think that's a

m scharacterizati on of the |anguage in the

docunent .

ALJ HOGAN: Are you asking him about transfer of

the |l ease, if it's -- or transfer of the --

clarify your question?

Q
Exhi bi t

MR. JORDE: Sur e.

can you

(BY MR. JORDE) So the whol e purpose of

5 is to make everyone believe that

you, Summ t,
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will, for the lifetime of this project, guarantee
warranty the work. And my question to you, sir, i
it correct that as soon as Summt sells or is no
a part of this project, your exit strategy, then 'y
Summit, no longer has a lifetime responsibility to
warranty that work?

MR. BENDER: Sane objection

ALJ HOGAN: "1l allow himto answer to hi
under st andi ng of what happens should a sal e happen

A. Yeah. And even though I'm participating
several of these, |I'mnot an attorney obviously.
say that it's my understandi ng when that easenment
recorded at the courthouse, it's a | egal document
the obligations that Summt agrees to in that ease
carry on as an obligation with anyone that -- that
t hat acquires the conpany if we choose to sell it,
|l ong as the pipeline is in service or in operation
That's my under st andi ng.
Q All right. Let's continue on in that same

par agraph then. It's true, sir, is it not, that t
company, meaning here Summt, has in its sole disc
to either, quote, "confirm' the claimof |andowner
say, "No, we don't think there's any damage here"?

MR. BENDER: I f you know.

A.  We do have discretion and that's why we're

and
sn't
onger

ou,

S
n

I will
i's
and
ment

as

he
retion

or to
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partnering with ElIlingson who will photograph every
single connection or repair that's made, docunent it.

| heard one of the comm ssioners ask if that
document ati on woul d be provided to the | andowner.
Absol utely, if the | andowner wants it. W' Il maintain a
record. So if there is water retention a hundred yards
away fromthe right of way and we can determ ne that
t hat was because of the construction activity, then yes,
we will repair it.

Q So the determ nation of whether or not damage is
because of construction activity, again, that analysis
starts with Summt to determ ne whether or not you
bel i eve your contractor was responsi ble for damage?

A It starts with Summ t and our contractors.

Q All right. And so just hypothetically, a
contractor who did the work, doesn't want to be on the
hook for damage they caused, they say "We didn't do
that,"” what's the next step for the | andowner?

A Well, our position, as Summt, is we' re entering
into a long-term partnership or relationship with the
| andowner. So we're going to do everything we think is
necessary to make sure that that |andowner is treated
fairly. And if our contractor disagrees and we agree
that it's due to construction activity, then we'll honor

our obligation.
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Q Wuld you agree it would be a reasonable
condition if this Conm ssion were to state that all of
t he connecti on photographs be upl oaded to a database and
documented so that there's never any question of m ssing
phot ographs or the evidence being buried both literally
and figuratively?

MR. PELHAM Hol d on because | think we're
getting a little bit outside the scope of the
jurisdiction of the Conm ssion. The Comm ssion's role
here is siting entity and is reviewi ng the application
of the conpany. As far as private easenents entered
into between the company and | andowners, the Conm ssion
is not involved in that process.

So to the extent that we continue on, |'m going
to object as to these lines of questions. This witness
also is not a lawyer and is being asked questions on
| egal meani ngs of certain things in the easenent.

So I'"mjust going to state that objection for
the record. Thank you.

MR. BENDER: "1l join with the objection.

MR. JORDE: "Il respond to the objection, and
the response is all of this is potentially adverse on
the effects of the welfare of the citizens, which is one
of the burdens and el ements of proof in this case,

number one.
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Number two: there can be no pipeline without
t he easenments. The easements are the sum and substance

of what we are tal king about, whether we're saying it

out | oud or not, and what -- the contracts that they can
force upon | andowners unwillingly through condemati on
formthe basis of the project. So if we're not talking

about that, we're not taking an honest assessment of
what this project is and should it or should it not be
approved and how people are -- real people are affected.
That's the nature of this |line of questioning.

MR. PELHAM  And that all may be true, but for
purposes of viewing this application, the specifics of
the statute are what the Conm ssion is to be review ng.
| don't believe there's any issue with calling some of
these issues into question and questioning on it, but
when we're going line by line through the easement and
guestioning specifically as to the easenent, the
Comm ssion cannot go over line by line and do a veto as
far as what is being done.

So | think that the discussion as to the inpact
that this line potentially has on | andowners is
absol utely appropriate, but we're straying into the
| egalities of an easenment agreenment that is a private
contract between a private company and a private citizen

of the state. Certainly the Comm ssion is going to be
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review ng the statutory requirements and this is part of
it, but when we get into the specifics of that, | think
that is where the objection I|ies.

And certainly as to the condemati on aspect, the
Comm ssion has no authority; that is a judicial
determ nation and the Conm ssion has no authority
what soever as to the condemnati on process.

MR. JORDE: Well, | have to respond to that.
Forget the condemnation part. The fact of the matter
is --

MR. PELHAM But you brought it up, sir.

MR. JORDE: Okay. 11 talk about it. | mean,
it's interesting that the PSC of all people is objecting
to letting the truth be known --

MR. PELHAM No, no, no.

MR. JORDE: -- about how | andowners are
affected --

MR. PELHAM | won't allow you to characterize
it --

MR. JORDE: Well, that's what you're doing.

MR. PELHAM lt's not --

ALJ HOGAN: Okay, okay, hang on.

| agree with M. Pel ham | think we're getting
too far into questions about the specifics on the |ease

agreement .
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| think generally you're correct, M. Jorde, the
statement of the issues allow for some general probing
on these issues, but when we're getting into |line by
line on what the easenents are providing, that that is
goi ng beyond the jurisdiction of the Conm ssion on those
i ssues.

MR. JORDE: So ny question then would be how
possi bly can the Comm ssion have an intelligent
di scussi on of what conditions should be placed to
ensure, quote, "The welfare of the citizens of North
Dakota," end quote, unless you know and unl ess there's
testinony on how bad the | andowners are being treated

vis-a-vis the easement contract?

ALJ HOGAN: ' m not sure how you want nme to
respond to that. | get the statement of the issue is
pretty broad, but, again, | think there's some validity

to the objection that, you know, you're tal king about an
agreement that the |andowner is signing with the company
and that's outside of the -- the Comm ssion doesn't have
any jurisdiction over what those documents are -- those
agreements cont ain.
So | totally understand that this is kind of,

you know -- area. | guess nmy direction to you would be
to try to stay closer to what the Comm ssion has

jurisdiction over and not over those private agreenments.
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| mean, the specifics of what they're agreeing to with
Summit is not -- not something that | think we need to
spend time on here. But generally the concerns of the
| andowners and what's -- the warranties being offered, |
t hink that you can absolutely ask questions about that.
MR. JORDE: That's fine. | mean, | can ask al
t he same questi ons. | won't use the word "easenent, "
but just know that's where they're all com ng from
Q (BY MR. JORDE) So, sir, you understand that
this Comm ssion has the power to put conditions, any
conditions it deenms reasonable, on this project should
t hey grant you approval ?
MR. BENDER: I f you know.
A. | believe they do.
Q All right. Now, let's just shift for a second
here. Who is SCS Carbon Transport LLC? Who owns that?
A. That is a conpany, an entity, of Summt Carbon
Sol uti ons.
Q Okay. And who owns Summt Carbon Sol utions?
A It's a privately-held company.
Q Who are the top percentage owners other than
M. Rastetter?
MR. BENDER: Obj ecti on. Rel evance.
MR. JORDE: Well, 1'd like -- | mean, maybe it's

not -- it's only not relevant if the PSC doesn't care
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who they're giving these powers to.

I mean, we have no

idea who this conpany is. And I think that's rel evant

for the inquiry here. They're asking for significant

powers over 320 mles of land in this state forever.

MR. BENDER: And | think what
attenmpting to do, he's going to keep

line until he tries to get M. Powell

M. Jorde's
wal ki ng down t hat

to respond to who

owns this company, what individual owns this company,

how much percentage of that conmpany does he own, how

much investment is -- | mean, if we're just going to
head down this path, we'll be here for hours.
MR. JORDE: Well, the fact they've conplicated

their ownership structure is not my problem Okay? |If

that's how they want to play the LLC

ganmes, we can do

t hat . But | think the public deserves to know who the

heck we're even tal king about. \Who i

MR. BENDER: You know what ?

s this conpany?

Now

m scharacterization, "conplicated their ownership

structure.” Who says it
complicated?

MR. JORDE: Well, it wouldn't
explain if it wasn't conplicated.

ALJ HOGAN: Okay, okay. 111
some general questions about ownershi

not sure that that's time well spent

s complicated? He says it's

take five hours to

all ow you to ask
p, but, again, |I'm

to spend a | ot of
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time on corporate structure.
MR. JORDE: All right.

Q (BY MR. JORDE) Is it true that a South Korean
conpany owns 10 percent of Summt Carbon Sol utions?

A. SK is a gl obal conpany that is an investor. I
can't speak to the percentage of ownership.

Q All right. And what are the actual assets of
SCS Carbon Transport LLC? Does it own anything?

MR. BENDER: Objecti on. Rel evance.

Q \Vhat are the assets backing it if there's a
problemin this state forever?

ALJ HOGAN: I'IIl allow himto answer.
MR. BENDER: I f you know.

A. | don't fully understand the question. Can you
repeat it, M. Jorde?

Q (BY MR. JORDE) Well, sure. | can start an LLC
tomorrow and file an application, copy this, and be just
the same as you. So what are the assets of SCS Carbon
Transport LLC? Does it own anything? 1s this the deal
company? What is it?

A Well, it's a private conmpany, but if we're
permtted by the PSC in North Dakota and we install the
pi peline, that will be an asset.

Q So it's your statement here that this entity

woul d actually take title to the pipeline itself, the
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actual pipe, the above-ground appurtenances and

equi pment ?

MR. BENDER: Your Honor, two objections.

once again, relevance. But, second of all, this i
third opportunity the intervenors have had an
opportunity to cross-exam ne this witness. He was
exam ned -- cross-exam ned for the better part of
hours in Bi smarck. M. Jorde made a decision not
attend that hearing, but there were a | ot of quest
asked. He coul d have asked these questions there.

here we are in the third hearing and, you know, we
putting M. Powell on the witness stand to briefly
summari ze for the audience what this hearing is ab
and he's using it as an opportunity to conduct an

entirely new area of cross-exam nation and |'m goi
obj ect .

MR. JORDE: Well, yeah, |I'mgoing to
cross-exam ne himon the application. And this is
relevant to --

MR. BENDER: And you had that opportunity
Bi smarck and you had that opportunity in Gwi nner.

MR. JORDE: That's right.

MR. BENDER: And you passed it up

One,

s the

three
to
ions
Now
‘re

out

ng to

al |

in

MR. JORDE: Amen. And there's no requirenment |

had to be there, sir.
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ALJ HOGAN: | understand the objection. It's

noted for the record.

|'m going to -- let me ask you this, M. Jorde,
just for my own -- because, you know, we've talked about
this, we do have a time schedule to keep today. Do you

have an idea of the scope of questioning you're going to

ask today, like, timew se?
MR. JORDE: No. No. | mean, |'m going to ask
if this -- 1 mean, again, this is a gigantic,

never-done- before project, and I'm going to keep going
until I'"meither, you know, cut off or finished. So
that's the plan.

ALJ HOGAN: Wth M. Powell, is that --

MR. JORDE: Yes.

ALJ HOGAN: So okay.

MR. JORDE: And | guess if there's |less
objections, it will go quite a bit faster.

ALJ HOGAN: Well, that answer is not terribly
hel pful for me.

MR. JORDE: | agree, | agree. | mean -- but no.
| " msorry if we were supposed to come with, you know,
being on the clock or something, |I -- | didn't prepare
t hat . |'"ve got the application here, |1've got ny notes,
and I'm marching through it.

ALJ HOGAN: Well, and to address your objection,
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M. Bender, it's my understanding that while we'r
di scussing the same project, that each of these h
was to be independent so | think he does -- M. J

does have some | eeway to ask about the applicatio

| -- you know, | think when the hearings were

e
eari ngs
orde

n. And

structured, it maybe wasn't anticipated that we were

going to have one intervenor representing multipl
| andowners t hroughout the pipeline project. And
-- 1 think we're going to have nore of this at ot
hearings so | am going to allow him-- because we
the time today to address some of these issues so
but, again, you know, | think for purposes of the
Comm ssion, |I'm not sure that corporate structure
going to be the number one thing that's relevant
t hem and what they're going to be considering and
deci di ng.

So | guess my direction, M. Jorde, would
try to focus on those issues that are nost pertin
the Comm ssion in making siting decisions.

MR. JORDE: Well, | totally respect that.

e
| just
her

have

i's

for

be to

ent for

mean, the Applicant is SCS Carbon Transport LLC and --

and no one sitting here other than M. Bender can

us who that is. And that's who you're being aske

tell

dto

approve. I mean, | can start Brian Jorde LLC tomorrow

and be in front of you, have no assets, go bankru

pt |ike
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Denbury did in Satarti a.

So I'"'mjust trying to figure out fromthis
gentl eman what -- | mean, what is this company that's
bei ng asked to have this project approved? That's it.
| mean, what's the big secret? Who is it?

Q (BY MR. JORDE) That's a question to you, sir.
A. Finally. Thank you.

THE W TNESS: Judge, |I'm not the conmmercia
representative for Sunmt Carbon and I'mnot -- | don't
have the | evel of detail necessary to dig into not only
the corporate structure but all the other comrerci al
aspects of this project.

And | do, just for the record, want to clarify,
M. Jorde said this project is -- 1 can't remember your
exact phrase but one never done before. You're all
fam liar with Dakota Access, you know, Energy Transfer
built 2015 time frame. And it was a very | arge project,
simlar scale, larger pipe in North Dakot a.

Q (BY MR. JORDE) Al'l right. What does that have
to do with supercritical carbon dioxide?
A Well, they're both governed by the same PHMSA

regul ati on.

Q Okay.
A ' m sure you know t hat.
Q ' mvery aware of that. ' m not sure the
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rel evance, but okay.

So | didn't get an answer to my question. \Who

is SCS Carbon Transport LLC? Or are you claimng you as

chief operating officer doesn't -- can't answer that

guestion?

A
Q

That's correct.

Al'l right. And you're COO also of Summt Carbon

Sol utions LLC which you said was what, one of the

owner s?
A

company.
Q

s that right?

Summ t Carbon Solutions is the overarching

Al'l right. And does Summt Carbon Renoval LLC,

of which you're also the chief operating officer, have

any ownership of SCS Carbon Transport?

MR. BENDER: Your Honor, can | just have a

standi ng objection? | want this to go as quickly as

possi ble, but |I do want to put objections on the record.

A

commer ci

MR. JORDE: That's fine.

MR. BENDER: So just a standing objection --
ALJ HOGAN: Yep.

MR. BENDER: -- as to relevance?

ALJ HOGAN: Yep. Your objection is noted.

MR. BENDER: Thank you

Again, I'mnot -- |I'm not responsi ble for the

al structure of the conmpany.
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Q (BY MR JORDE)
Carbon Transport created
exi stence, if you know?

A | do not.

Q All right. And
Transport LLC, Applicant
manage a single inch of
in the world?

A.  That's correct.

Q Now, sir, appare
contract with one ethano
Dakota; is that correct?

MR. BENDER: You
into an area and now we'
about common carrier. |

obj ection at the Bismarc

Al'l right. And when was SCS

? How long has it been in

is it true that SCS Carbon
here, doesn't own, operate, or

carbon di oxi de pipeline anywhere

ntly you have exactly one

| plant in the confines of North

r Honor, | think we're starting
re going to be start -- talking
'm going to object. | made that

k hearing and | think,

ultimately, as to relevance, that objection was granted,

and we're heading down t
MR. JORDE: ' m

application so they put

not relevant? How is th
MR. BENDER: It

this entity is a conmon

he same path agai n.

readi ng right out of their

all this in play. How is this
is possibly not relevant?

S not relevant as to whet her

carrier or not. You have t hat

i ssue right now before a district court matter in North

Dakota, in South Dakot a,

and possi bly other states.
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It's not for this entity to be making decisions with

respect to comon carrier and that's the di
you' re heading with your questioning.

MR. JORDE: Well, | guess | would j
somet hing out there for the record. Is it

this company to even apply for the powers t

rection

ust put
possi bl e for

hey want to

be granted if they are not a common carrier?

MR. BENDER: Absol utely.
MR. JORDE: All right. | just want

that's your position. Okay.

to make sure

Q (BY MR. JORDE) So, again, my question was: is

it true you have a single contract with the Tharal dson

Et hanol plant in Casselton?

MR. BENDER: Sane objection, Your Honor.

ALJ HOGAN: He can answer that question, but |

agree we did go over this in Bismarck where this -- this

particul ar Comm ssion does not have any jurisdiction

over the compon carrier determ nati on.

MR. JORDE: You're not going to hear the word

"common carrier” come out of my mouth, Your

Honor .

MR. BENDER: Yeah, and we went through that in

Bi smarck as well where M. Bakke didn't use the word

"common carrier” but was asking the same questions.

MR. JORDE: Well, this has nothing to do with

common carrier. It has to do with the fact

t hey want
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320 m | es of people's land for the benefit of one
et hanol plant. That's what this project is about.
l'd like to tal k about that.

ALJ HOGAN: Well, okay. So he can answer
guesti on.

MR. JORDE: All right.

And

t hat

MR. BENDER: And that's a m scharacterizati on of

the application as well. W don't need all of the

pi peline in North Dakota just to connect the Tharal dson

pl ant .

MR. JORDE: Do you want me to be sworn in? |I'm
trying to ask this gentleman these questions so --

MR. BENDER: Well, I"'mtrying to make sure that
you ask questions that are supported by the facts, and

you aren't.

MR. JORDE: Okay. Let me just continue to read

out of your own application.

Q (BY MR. JORDE) Sir, it's true that the only

contract you have is with the Tharal dson Et hanol pl ant

as stated on page 1 of your application, correct,

Nort h Dakot a?

in

A As | sit here today, that is the only plant

contracted in North Dakot a.

Q All right. So why should North Dakota be

t he

dumpi ng ground for the CO2 trash of |owa, Nebraska,
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M nnesota, and Sout h Dakota?

MR. BENDER: Obj ection. Argunmentative. W
don't need that kind of talk about what the product is
and calling it trash and garbage. Very inappropriate,
Your Honor.

ALJ HOGAN: | agree. Can you rephrase your
guestion?

MR. JORDE: Sur e.

Q (BY MR. JORDE) Is CO2, as it comes out of an
et hanol plant, a waste product? Yes or no?

A. CO2 is a commodity and an em ssion stream

Q Okay. And you believe that when you put CO2
into the ground forever, it's still a commdity sitting
t here doi ng nothing?

A. ' m not going to speak to whether it's sitting
t here doi ng nothing, but as you're well aware, CO2 can
be used for other purposes.

Q Well, sure. But you're not doing that. Your
application, does it not specifically state that the
pl an here that you'd like to be approved is to
permanently sequester all the volume of CO2 that you
intend to transport through your proposed hazardous
pi peline? Correct?

A As contracted today, that's correct.

Q Al'l right. So are you | eaving wiggle roomthat
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there's something that is not spelled out in this
application that we should be getting ready for in the
future that you're going to unwi nd your statements in
your application that this is for permanent
sequestration only?

A. No. As | said, as contracted today. There
could be other industrial facilities that want to
connect to this pipeline system want to move CO2 to
anot her term nus that does not exist today. So that
option is avail abl e. But today, the volunme we have
contracted, you are correct, is intended to be
sequestered -- stored and sequestered subsurface on the
nort hwest side of Bismarck, North Dakot a.

Q And you would agree that when -- your stated
purpose of this pipeline is allegedly to assist ethanol
pl ants reduce their carbon intensity score; correct?

A. | don't know what you mean by "allegedly.” It
absolutely reduces their carbon intensity score.

Q Okay. And "allegedly" there, sir, was a
gqualifier as to that's what you claimthe, quote,

"Pur pose and Need" in Section 2.21, page -- found on
page 10 is; correct? To assist ethanol plants in
reduci ng their carbon index score?

A Yeah, it does. It doesn't allegedly do it. | t

does it.
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Q Okay. Let's -- I'Il stipulate to that. You

woul d agree that within the confines of North Dako
here, sitting in front of the North Dakota Public

Service Comm ssion, that it is not in the welfare

Nort h Dakotans to approve your project of 320 mle
you are only connected to a single ethanol plant i
Nort h Dakota; correct?

A Well, | would disagree because | think the
growers that sell their corn to the Tharal dson Eth
pl ant for a prem um that would not be there if it
not for the ethanol plant. And those workers that
empl oyed directly by Tharal dson or indirectly by
Thar al dson, it's a meani ngful project.

Q All right. And before SCS Carbon Transpor
exi sted, those growers were selling their corn to
et hanol plant; correct?

A Correct.

Q All right. And so, again, you're asking f

ta

of
s when

n

anol
wer e

ar e

t LLC

t hat

or

some approval over 320 mles across ground that many

Nort h Dakotans don't want to give you to |locate a
hazardous pipeline of which you' ve never construct
operated, or maintained before, all for the benefi
single ethanol plant in North Dakota; correct?

A There are many m scharacterizations there.

you want me to start from the begi nning?

ed,

t of a

Do

PAGE 130




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

Q
A

Q

Go ahead.
Ask your question one nore time, please.

Al right. | don't personally, for ny

guestions -- and maybe others di sagree and that's

obviously fine -- | don't care about lowa, | don't

about Nebraska, South Dakota. We're talking about

Dakot a.

care

Nort h

And, sir, it's true that within North Dakot a

you' re asking for approval to trench and dig and

a hazardous pipeline over approximately 320 m|les

| and; correct?

A

Correct. You previously stated that nmost

don't want, and I'm sure you're aware we signed

easements with 70 percent of the -- for 70 percent

the mleage in the state. So |I think it's a

m scharacterization to say most people don't want

Q

"voluntary easement”

Do you think there's any such thing as a,

over the head of a | andowner?

MR. BENDER: |*'mgoing to object. Calls f

ocat e

of

peopl e

of

quot e,

when t he power of em nent domain is

or a

| egal conclusion possibly, but you can answer it with

respect
A
Q

-- that

to your own knowl edge.

Absol utely.

Okay. And at the Gwi nner hearing, remenber the

el derly |lady who had signed a waiver but still

showed up to the Gwi nner hearing to voice her concerns?
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Do you recall that? Do you believe that was a voluntary

agreement or that she felt she had no choice but to give

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

into you?

A. | feel it was a voluntary agreenment.

Q Okay. All right. So we've established that,
again, there's only one ethanol plant in North Dakot a.
And so you're asking this Comm ssion to give you the
right to build 320 m | es of hazardous pipeline to
service one ethanol plant and then pull in CO2 from
ot her states; correct?

MR. BENDER: Objection. Asked and answer ed.
MR. JORDE: It was asked but not answer ed.
ALJ HOGAN: He can answer.

A.  As we sit here today, as | said, we have a
contract with one ethanol plant in North Dakot a.

Q (BY MR. JORDE) Okay. And supercritical CO2,
that is not the same as |liquified carbon dioxide;
correct?

A. Supercritical CO2 is a dense phase CO2.

Q Al'l right. MWhich is not the same as liquified
carbon di oxi de; correct?

A Define liquified carbon dioxide.

Q. Well, are you famliar with that ternf
A | am
Q

Okay. So then you tell ne.
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A Well, are you famliar with the term? Def

for me.
Q Wel |, unf

guestions.

ortunately, sir, | get to ask the

A Well, I"mjust going to tell you if you're

you' re probably f

amliar with the phase envel ope o

And dense phase or critical phase CO2 does have so

l'iquid characteri

stics.

Q Okay. So when you make an application and

statements that,
pop and things |

C0O2, under 2,500

you know, CO2, we have it in our
ke that, to be clear, supercritic

PSI, 2,100 PSI, is not the sane t

as a CO2 as we experience in our soda pop; correct

A. | never made a comment about having anyt hi

a soda pop.

Q All right

: Maybe that was your |awyers in

Dakota, and maybe it was, but would you --

A. |'d be surprised if our |awyer said that e

but. ..

ine it

f CO2.

me

soda
al
hi ng
?

ng in

Sout h

ither

Q Okay. Well, we don't have to get into that.

The question is,

quot e, many uses

woul d you agree that when there's

to CO2 and, my goodness, it's in

pop, for goodness sakes, that's not what you're

transporting; correct?

A | did not

say that. We're transporting de

soda

nse
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phase supercritical CO2 at -- that is under pressure.

Q And the reason why your pipeline is different
than a crude pipeline is because you -- to maintain the
supercritical nature of the CO2, you have to maintain
both a m ni mum and a maxi num pressure threshol d;
correct?

A. To maintain that. So your analogy to a crude
pi peline, somewhat accurate, but it's simlar to a
refined products pipeline.

Q But a crude oil --

A. A natural gas liquid pipeline.

Q ' m sorry. Go ahead.

A. Or a natural gas liquid pipeline, which is also
-- fall under the sanme federal regulation.

Q But you reference DAPL. And would you agree,
sir, that if DAPL -- if the pumps shut down and the
product was just sitting in the pipeline, that that
woul d not be an imm nent risk if the crude oil is not
moving in a pipeline?

A | don't understand the question.

Q Well, the question is it's true, is it not, that
the volatile nature of supercritical CO2 is that you
have to maintain both an upper and a | ower threshold of
pressure?

A That's just to maintain that state. If the
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pressure drops below that m nimum threshold, then it
just changes the phase, the state of the phase. There's

no i mm nent danger there.

Q Well, at that point, isn't it true that it's
more |ikely that the pipe will corrode?
A No.

Q And what do you base that on?
A Well, the only -- the risk of corrosion, at
| east internal corrosion, is if it has water in the
product stream And we're dehydrating the CO2 as it
| eaves the capture facility.
Q And, actually, the CO2 that you're transporting
is actually CO2 that you own; correct?
MR. BENDER: Obj ecti on. | mean, heading down
the path of the issue of conmon carrier.
' m going to instruct you not to answer the
guesti on.

ALJ HOGAN: Can you repeat what your question

was ?
MR. JORDE: Yes.
Q (BY MR. JORDE) Is it true or is it not that
you -- "you" meaning Summt -- owns the carbon dioxide

t hat you plan to transport from the Tharal dson plant?
MR. BENDER: Same obj ection

ALJ HOGAN: VWhat's the rel evance of whether or
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not they own it?

MR. JORDE: Well, | think it's inmportant to know

who is owning the product that is the volatile product

t hat then could be potentially catastrophically

danger ous. | mean, what's the big nystery of who owns
it? | don't see why that's a tricky question. I
mean - -

MR. BENDER: " mjust saying it's not relevant

for this hearing because this Comm ssion does not make a

determ nation as to who is a conmmon carrier.

You have

that issue before the district court in North Dakota and

in South Dakota. There's no reason to present that

her e. It's not rel evant.

MR. JORDE: Who's tal king about common carrier?

| just asked him a sinmple question.

MR. BENDER: You're doing the same thing, M.

Jorde. The only thing you' re not doing is mentioning

common carrier, but that's the way -- that's the reason

you' re headi ng down that path.

MR. JORDE: Well, thank you for telling me where
| "' m going, | guess. | appreciate it.
ALJ HOGAN: Is it -- | mean, is that why you're

asking that, because of the comon carrier status?

MR. JORDE: No. | could care | ess about that.

"' m curious who's owning the carbon dioxide that is
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going to be filling up the holes in western North
Dakot a. | mean, who owns the stuff?

MR. BENDER: Your Honor, for himto suggest he
could care less is just a total m srepresentation of his
position in this matter. They tried to conduct
di scovery in the North Dakota matter that's before the
district court on common carrier. The judge said no.

So he's trying to conduct his discovery in this hearing
so he can get what he could not get in the proceeding
before the district court. l"m going to object and I'm
going to instruct the witness not to answer.

MR. JORDE: Well, then I'm going to nmove for
fees and costs for this entire hearing. So, okay, there
we go. Il mean --

ALJ HOGAN: Okay.

MR. JORDE: MWhat's the nystery? Why don't you
want himto answer that question? MWhat's the problen?

MR. BENDER: | responded to your question.

MR. JORDE: AlIl right. All right. So |I guess
" m sorry, Your Honor. |s there a ruling on that? |
guess we'll get our notion for fees and costs in.

ALJ HOGAN: M. Pel ham do you have a position
on behal f of the PSC?

MR. PELHAM  Well, I'"m not privy to the

knowl edge as far as what's going on between parties in a
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district court action. The question is sinply wh
t he CO2. Putting everything else aside, | think
woul d be an appropriate questi on.

ALJ HOGAN: Appropriate or inappropriate?

MR. PELHAM  Appropriate question. | don

0 owns

t hat

't have

any objection to that question. | ve not noted any

obj ection to that question. But | understand what

M. Bender is saying. | don't have anything to d
t hat, however. For purposes of today, though, on
this venue, who owns the CO2 seens to be a fairly
i nnocuous questi on.

ALJ HOGAN: And I'min the same position.
don't know what's going on in the district court
actions. I don't know what's going on with disco

there so it's hard for me to say that that's an i

o with

ly in

very

mpr oper

means to the question, but I'Il allow himto answer.

MR. BENDER: And |I'minstructing him not
answer .

MR. JORDE: Okay. Well, then I am movi ng
costs of this entire proceeding taxed to Summ¢t b
M. Bender conpletely contravening the judge's or
direction. | think that's a serious offense and
requesting a hundred percent of our cost to be he
today for that purpose if you want to stand on th

obj ecti on.

to

for
ased on
der and
we are
re

at
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MR. BENDER: | do.
MR. JORDE: All right.
Q (BY MR. JORDE) Are you willing to answer that

guestion or is it such a secret that you don't want to

tell us?

MR. BENDER: Objection. | mean, these
argument ati ve statements. | explained why I don't want
himto answer the question. It'"s not a secret. It's
just -- it's inappropriate for this hearing. It's not
rel evant.

ALJ HOGAN: Okay. Let's move on. If you're
going to make that motion, you're going to have to file
it in writing. I mean, |'ve never addressed that on

behal f of this Conmm ssion before so --

MR. JORDE: Well, I've never had a | awyer, you
know, act like -- to a judge like that either. So |
guess we're all in this boat but...

Q (BY MR. JORDE)

Let's move on to page 2.

Install ed at a m ni mum of 48 i nches. You under st and

t hat you, sir, as Applicant could install this at

si x-foot, seven-foot, eig

correct?

ht-foot if you wanted to;

A Well, I'"msure you -- you know, M. Jorde, that

the federal regulation is three-foot, but we consider

construction ri sk,

constr

uctability, and other issues
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when we're determ ning the depth of a pipeline.

Q Are you aware of the phrase "l evel of
cultivation"?

A. ' m not an agricultural expert. | ve heard the
phrase.

Q Do you have any knowl edge that corn roots can
grow to as deep as six-foot in some types of soil in
some areas?

A.  Again, |I'mnot an agricultural expert. Our
parent company farms thousands of acres in corn, and
|*ve never heard them use that term and they don't have
concern. They individually don't have a concern for the
dept h of the pipeline. And, quite frankly, the
| andowners that we sign easenents with across the
f oot print have never mentioned that either.

Q So what is the relevance to the fact that the
owners of this project who are going to make billions of
dol Il ars don't have a concern with how deep the pipeline
is? What's the relevance of that statement?

A | didn't say they didn't have a concern.

Q Okay. So let's just assune hypothetically that
corn, for instance, can grow to six-foot and that being
the |l evel of cultivation, you would agree that it would
be prudent for you to | ocate any such hazardous pipeline

at a mnimum depth of six feet?
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A. | would tell you what | do know is that there
are thousands of mles of pipeline in this state, and
|*ve installed some of that pipeline, and in other
states, especially other agricultural states |like
M nnesota, |ike Nebraska, |ike South Dakota, and |ike
| owa, and most of those pipelines are installed at
dept hs of three-foot and it hasn't affected the corn
suitability rating or the yield on those properties to
my knowl edge.

Q Okay. Wuld you be surprised if sonmeone
testified, a | andowner with pipelines that has direct
yield |l oss years and years after the pipeline was put in
at a depth of three or four feet?

A. | may not be surprised by anything, M. Jorde,
but I can tell you this as well, that Summt will keep
| andowners whol e of any yield deficiencies associ ated
with the construction of this pipeline.

Q Up until the date when you sell the pipeline;
right?

MR. BENDER: Obj ection. That wasn't his
testi nony.

Q So speaking of that, do you have an individual
-- and I m ght m spronounce his |ast name, but Erik
Schovanec, a gentleman by that nanme that works for

Summt, M. Powell ?
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A. There's an Eri k Schovanec.

Q Schovanec. That's who |I'm thinking. And what's

his role?
A. He is the senior director of pi

facilities.

peline and

Q Wuld you be surprised if he told one of ny

clients that as soon as you get this approved and in the

ground, that the exit strategy is to sell your interest,

sell this company?

A. | woul d be surprised because |

don't believe he

woul d say that. But, secondly, he doesn't know that

because that's not the strategy. The strategy is to

build and operate this pipeline system

Q Isn't it true in your private placement

memor andum t hat the exit strategy is a

sale within five

to six years after construction is conpleted?

A. | don't remember that.

Q All right. Now, you've got a map in your

application, and |I want to make sure so that if this

Comm ssion was to approve this project,

is the map in

t he application that's found on about page 3, |I'I| just

-- is this what you're asking approval

the route or, you know, if you get the

of in terns of

stanmp of

approval, what is the geography, sir, that you believe

is being approved, corridor? Can you |

ust descri be what
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you believe that is?

A Well, we submtted an application, a corridor
wi dth on either side of the centerline of the pipeline,
and that's what we're asking approval for.

Q And so is that the 150-foot on either side of
the centerline or was it 300-foot? What was the

corridor, please?

10

11

12

13

14

15

16

17

A. Corridor, | believe, is 300 feet.
Q Tot al ?
A. Yes.

Q All right.

in the corridor

150 feet on either
A. If it were dead center.
know, there are a | ot

generally, but especially in this state,

t he pipeline was dead center
you seek, we'd have approxi mately
as you probably

of features in routing a pipeline

cultural and heritage features that are very restrictive
and so we try to make sure that that pipeline can be
sited in that 300 feet, but directly in the center of

t hat 300 feet, we have to have discretion there.

Q And if there had to be a reroute outside of the
corridor of this 300-foot envel ope, you woul d agree
you'd have to reapply for approval of that reroute?

MR. BENDER: Objection insofar as it calls for a

| egal concl usi on.
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Go ahead and answer, Jimy.
ALJ HOGAN: |f you know in your capacity.
THE W TNESS: Thank you.

A Well, we do have -- and we've tal ked about it
with the comm ssioners in the previous two hearings. W
did have three instances where the route could
potentially exceed that mle and a half threshold. And
so those -- we understand the requirements of that and
we'll follow those requirenents.

Q (BY MR. JORDE) Okay. And | apol ogize, but |
didn't quite understand that. You're asking for
approval, sir, of a 300-foot corridor; correct?

A Correct.

Q All right. And now you're talking about a mle
-- help me on the mle --

A. My point is, M. Jorde, if we -- if we have a
need to move outside of that corridor, there are rules
within -- with the PSC that we have to follow to make
sure that we can get that approved.

Q Okay. G ven the Burleigh County ordi nance or
resolution that's in place stating that the project
needs to be nmoved several mles, will you be filing a
new application for that reroute?

MR. BENDER: Sane objection. Calls for a |egal

concl usi on.
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ALJ HOGAN: Agreed. And, also, the Burleigh
County issues, if we could save that for the Burleigh
County hearing. | mean, | think the issues about
routing around Bi smarck and those Bismarck specific
i ssues, we should save it for that venue or that hearing
rat her than this one.

MR. JORDE: Okay. And if that was confusing, |
apol ogi ze. | *'m not talking about, |ike, the devel opment
i ssues. | *'m tal king about the county comm ssion passing
regul ations requiring that no carbon di oxi de pipelines
can be within, I think it's eight mles of the
geographi cal area around Bi smar ck.

And |I'm sinmply asking, based on that, that's
getting outside of the 300-foot corridor. Therefore,

are they going to reapply for that route, that new

route?

MR. BENDER: Same - -

ALJ HOGAN: | think you can ask himif they're
going to reapply, but I don't -- but you can't ask him

about a | egal conclusion about whether or not they have
to reapply, because he's not an attorney so | don't
t hi nk that would be proper.

MR. JORDE: That's fair. "1l rephrase it.
appreci ate that.

Q (BY MR. JORDE) Are you planning to reapply
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based on the actions of the Burleigh County Comm ssion?
A No.
Q All right. Does that mean that you are not

pl anning to heed and follow the Burleigh County

regul ation?

MR. BENDER: Objection. Calls for a |egal
concl usi on. Probably gets into attorney-client
privileged comunications. A whole host of objections.

ALJ HOGAN: | agree.

MR. JORDE: Well, one of the factors is have
t hey worked with the counties, the opinion of the
counties, rules and regul ations and permts that are
required by the counties. W have an exanple where a
county has made a rule and regulation, and |I'm just
sinply trying to find if they're going to follow it or
not .

ALJ HOGAN: Well, and I think he answered that.
| would prefer if your question was probing how they are
wor king with | ocal government agencies. And, again,
prefer we stay away from the Burleigh County issues
because | don't think this is the hearing where we want
to be addressing that.

Q (BY MR. JORDE) All right. So |I guess we'll
just leave this with the understanding that it's true,

sir, you're aware, that Burleigh County entered an
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ordi nance, a new re
to it, whether you
pi pelines within ce

A ' m aware t
correct.

Q All right.
you provided, | bel
be outside -- that

out si de of the 300-

gul ation zoni ng-wi se, that, acc
agree or not, would prevent CO2
rtain proximty of Bismarck; co

hat they passed an ordinance,

And then the follow up answer
i eve, was that even though that
woul d require a nmovement or rer

f oot and even outside of a mle

ordi ng

rrect?

t hat
woul d
outing

and a

hal f, you're not planning to file a new application?

A.  That's corr

Q All right.
mllion metric tons
in Sout h Dakota and
reason for the disc

A. The permt
mllion tons is the
system

Q Okay. At f
metric tons; right?

A At full cap

Q Okay. And,

ect .

Now, your application here say
per annum of CO2. Your applic
lowa is 12 mllion. 1Is there
repancy?
applications will be amended.

total capacity of the pipeline

ull capacity every year, 18 m |

acity, yes.

"' msorry, you said you'll be

amendi ng I owa and South Dakota to be consistent wi

18 mllion?

A They may or

may not have been anmended. I

s 18
ation

any

18

lion

th the

woul d
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have to check. But the system will be designed and if
we receive a permt fromthose two states will reflect
18 mllion tons.

Q And have you secured all of the pore space, or
what ever your phraseology is, the secure sequestration
sites to acconmpdate 18 mllion metric tons per annunt?

MR. BENDER: I f you know.

A Yes.

MR. BENDER: I f you know.

A Yes.

Q All right. And for how many years do you
beli eve have you secured pore space if 18 mllion -- on
18 mllion, etcetera?

MR. BENDER: Once again, if you know.

A. | don't know the specifics, but we've acquired a
significant anount of pore space that will store 18
mllion tons for a significant period of tine.

Q Do you have -- and, again, if this isn't part of
your area, |'mnot trying to be difficult on you, but is

there someone at Summt or is there a contractor that
woul d have that data to give an idea for how many years
the CO2 on this pipeline could nove and be accommodat ed
in the storage space you have?

MR. BENDER: Obj ecti on. Rel evance.

Q Well, how | ong are you approving this project
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for? It would be nice to know. | mean, what

's the

capacity? Is this a two-year project? A 20-year

project? I'd like to know.

ALJ HOGAN: The objection is noted.

"1l allow

himto answer if he knows, but | get the inmpression he

m ght not know.

A Well, we do have expertise. And it depends on

how many injection wells you permt. That's within the

NDI C jurisdiction. Those permt applications are in

progress so | think it's premature. We do have pore

space that you can conjecture can store x anmount of CO2,

but at this point we haven't made a determ nation how

many applications we're going to file for each

injection, each site, so | think it's premature to

specul at e.

Q Okay. But would that information --

| mean,

certainly you would have geol ogists or folks on staff or

contract that would be able to run that analysis. l's

that fair?

A. Yes.

Q Al right. Now, on page 10, section 2.2.1,

Pur pose and Need, so the purpose and need for

project contains a little over half a page.

your

| s there

any other portion of your application that specifically

deals with the purpose and need for your proposed
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proj ect?

A | didn't reread the application before today so

-- | can't remember if it does or does not.

Q Al right. And is it fair, sir, that your
to this Comm ssion as why to this is, quote/unquot
"needed” is so that the ethanol plants in other st
t hat don't pay taxes into North Dakota can have a
pi peline to transport their carbon dioxide?

A. That's not my pitch.

pitch
€,

ates

Q Al right. So what -- if you had to sunmmari ze

in your own words the need, not your desire, but t
need, the actual need for this project within Nort

Dakota only, what would that be?

he
h

A Well, as we've stated in previous hearings,

there's a gl obal movement to decarbonize, there's
United States novenent to decarbonize. And so for

et hanol plants, they have concerns about their

a

the

| ongevity. One option for themto ensure that they can

sustain their business for years to come is to reduce

their carbon intensity score so they're on the front end

of that decarbonization effort. And by doing that

opens up markets in the | ow-carbon fuel markets,

, that

opportunities for themin the |ow-carbon fuel markets,

which then maintains their |ongevity and, by extension,

creates a market and a demand for corn growers in

Nort h
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Dakota. That not only -- only keeps the prices of corn

el evat ed, |

t hose grower

think it also maintains the | and val ues for

s and, as | nmentioned earlier, it maintains

a livelihood for direct enployees and indirect enpl oyees

of that ethanol facility.

Q So do you agree then that the bal ance here for

whet her or not there are any adverse effects upon the

wel fare of t

he citizens of North Dakota is foiled or

bal anced agai nst the profits of the single ethanol plant

in North Dakota?

A. Woul
Q Yes.

just stated,

d you repeat that, please?
You would -- based on the need that you

which is to | ower carbon i ndex scores of

et hanol plants, and we've already established there's

only one, the Comm ssion's role then is to determne is

it nore important to not subject 320 mles of North

Dakot a | and

to this project or is it more inportant that

the wealthiest man in North Dakota continues to profit

at his ethanol plant?

A | don't understand the question other than I

will add that it's not only Tharal dson. | mean, as we

construct this pipeline, it goes into operation, then

we'll have significant tax burden, that obviously we

understand and are -- fully intend to conply with, and

t hat doesn't

just benefit the growers that support the
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et hanol, the Tharal dson Et hanol plant, or the enpl oyees
of the ethanol plant. Those taxes go to the State of
Nort h Dakot a.

Q All right. And, again, so we're tal king about
t axes that Tharal dson Et hanol plant is already paying,
workers it's already paying, and that is the big need,
as opposed to whether it be one or a hundred or 200
| andowners that don't want this. How do you think the
PSC shoul d pick as between a single ethanol plant or the
| andowners who you have heard that oppose this project?

A.  And, again, | may have been unclear in ny
response, M. Jorde. Summt will pay those taxes.
Those are in addition to any taxes that Tharal dson will
have to pay. And, again, as | also stated previously,
we' ve reached agreenment with 70 percent of the
| andowners or the mleage in North Dakota. So I think
that's a majority. Do we still have an aspiration to
reach agreement with the remainder of the | andowners?
Absol utely.

Q Al right. So if 30 percent remain, there's
approximately 96 mles of |andowners that you at | east
haven't been able to convince that this is a good thing
for them and so we're weighing those 96 m |l es of
hundreds of | andowners again versus the benefits to the

Thar al dson Et hanol plant; correct?
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A. That's your conclusion, M. Jorde.

Q Al right. Well, that's -- do you have anything
to add? Because all you've told me is about Tharal dson
et hanol plants, their enmployees, and then the taxes
you're going to pay.

A Well, | think it's a m scharacterization to say
we haven't been able to convince. W have ongoing
conversations with | andowners every day, especially
t hose | andowners that are represented by attorneys that
allow us to have conversations with either the attorneys
t hensel ves or the | andowners.

Q Okay. | feel like that was a dig towards nme,
and maybe it was, maybe it wasn't. |*'mright here. W
can tal k about anything you want.

So, again, do you think it's the job of the 96
m | es of North Dakotans who don't want this or haven't
signed up to take one for the team for the ethanol

pl ants in South Dakota, Nebraska, |owa, M nnesota?

A. | believe |I've answered your question, M.
Jor de.
Q Al'l right. | think you have too.
Al right. Now, the significant tax -- is it

true that personal property in the termof a pipeline is
depreci ated on a 7-year schedul e?

A. "' m not - -

PAGE 153




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

A

Q

of ficer,

proj ect

MR. BENDER: Objecti on. Rel evance.

-- a tax professional.

Al'l right. Well, as the chief operating

do you keep track --

ALJ HOGAN: Hang on, hang on.

MR. JORDE: ©Oh, | didn't hear it. Sorry.

MR. BENDER: Objection. Rel evance.

ALJ HOGAN: Can you address relevance?

MR. JORDE: Yeah. He just said the need for the

is they're going to pay taxes and so now we're

going to get into the taxes.

Q

(BY MR. JORDE) So you don't pay rea

tax, sir, on land that you don't own; correct?

A

asset .

Q

and personal

property

We have taxes associated with ownership of the

Al right. | want to divide up real property

property. So a | andowner pays real

property tax, bill comes fromthe county assessor. And

you, your conpany, would only pay real property tax on

| and that it permanently acquires for, for instance, the

val ves or sonmething |ike that; correct?

A

Q

MR. BENDER: I f you know.
Again, |I'mnot a tax professional.

Al'l right. Well, who at your conpany,

ot her

than the chief operating officer, can tell us about the
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taxes that you just claimed were the big

this project?

benefit for

A. | said a benefit. And we have a vice president
of tax

Q All right. So do you know or would you agree
that a pipeline is depreciated as personal property nuch
i ke a combine or other things, but a pipeline schedule
is seven years?

A.  Again, |I'mnot a tax professional.

Q All right. So for the taxes that you're
claimng you're going to pay, you're not qualified to
really talk about that; correct?

A. | just said I"mnot a tax professional. W did
have Ernst & Young, under the guidance of our tax
pr of essi onal, prepare an econom c i nmpact study or

anal ysis, and those taxes were determ ned by Ernst &
Young.

Q |s that the same Ernst & Young that was found
that its CPAs were cheating on the entrance exam and --
did you hear those stories? 1Is that the sanme Ernst &
Young you're relying on?

MR. BENDER: Obj ecti on.

ALJ HOGAN: Yeah, | agree.

MR. BENDER: Argunmentative.

MR. JORDE: Okay. Well, I"'mjust -- the

PAGE 155




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

validity of the statement, | guess, but okay.

ALJ HOGAN: And, M. Jorde, it's about 20
after 12. |f you've got a good spot to break, if we
coul d break for |unch.

MR. JORDE: Whenever Your Honor wants.

ALJ HOGAN: Well, whether your --

MR. JORDE: Well, | mean, | can break now.

ALJ HOGAN: Okay.

MR. JORDE: It really doesn't matter

ALJ HOGAN: All right. MWhy don't we do that.
We'l| take our lunch break and try to reconvene around
1: 00.

MR. JORDE: Thank you.

(Recess)

ALJ HOGAN: All right. It'"s 1:00 so we're going

to get started again.
M. Jorde, you can continue.
MR. JORDE: Thank you, Your Honor.
Q (BY MR. JORDE) M. Powell, we took a little
break. Are you ready to go, sir?
A | am
Q And you understand you're still under oath as
you were before?
A | do.

Q Al'l right. Thank you
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| think we left off, we were talking a Iit

tle

bit about taxes. Are you aware, sir, if there's any

moratorium |like a ten-year noratorium where you
have to pay taxes during construction and then for

period of ten years on personal property?

do not

a

A. | am not famliar with the specifics of North

Dakota tax |aw, no.

Q Al right. And in terms of the taxes you
menti oned you were going to pay, were there real
property taxes on |and owned that you believe you'
going to be paying?

A.  Again, M. Jorde, | don't -- I'mnot the t
expert.

Q All right. That's fine.

| want to touch on the tiling just a littl

Is it true that it would be your preference that t

had

re

ax

e bit.

he

pi peline would be |ocated in ground that didn't have

tiling?

A No.

Q All right. For a | andowner who doesn't have
tiling, and let's say your project is approved, and then
later in the future they want to put tiling in and have

-- and realize now that the cost of that is nore

significant because of the work-arounds of the exi

sting

pi peline, is part of Summt's commtnment to pay for that
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increased cost of the | andowner?

A | think it's prudent upon the | andowner. I
don't think -- it's prudent upon the |andowner to worKk
with us now. And as M. Ellingson said, that we are
working with all |andowners that want to discuss tile
future plans, current plans, current tile, and we're
open to those conversations to potentially put in
headers around the pipeline that would allow a | andowner
to install tile in the future or some type of
accommodation |ike that. But it would be specific to

each | andowner.

Q And | appreciate that answer. | just want to
make sure we're on the sanme page. Does that mean -- and
tell me if I'"mwong or right, but does that mean if a

| andowner, for instance, wouldn't choose to engage in a
conversation now, pipeline gets approved and then
they're, like, "Well, hey, we want -- we'd |like to put
intiling,” is Summt commtted to paying for the
increase in cost?

AL We're not going to penalize a | andowner because

they've -- we haven't signed an easement with them or
that may come down the line if it's dependent -- if
their willingness to work with Summt is dependent upon

us receiving a permt to construct fromthe PSC, we'l

have that same conversation we would with them then that
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we will now. And, again, we'll take it on a
case-by-case basis with the | andowner. But as soon as
they | et us know what their plans are, the more quickly
we can accommodate. Because as you can appreciate,
we're -- we have construction contractors under contract

now t hat we're planning how to execute this project and

any change late in the game makes a difference. " m not
sayi ng we won't acconmpdate -- we will or won't
accommodat e, but the conversation won't change. It's

just preferential to have it sooner than | ater.

Q All right. But is that another way of saying
t hat you're not going to -- the conpany's not willing to
go on the record and say "Yes, if our pipeline is
| ocated there and that has increased the | andowner's
cost of tiling after the fact," are you not willing to
commt to paying that difference due to the | ocation of
your pipeline?

A. You're asking me to specul ate because | don't
know what their cost is. And as you know, we've
contracted with ElIlingson. W know generally what their

costs are. And we've agreed that if there's existing

tile in place, we'll accommodate the repair,
repl acement, regardless of cost, but |I'd have to take
each future case -- or each future situation on a

case-by-case basis.
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Q All right. Moving to page 11, section 2.2.3 of
your application, it's entitled "Capacity," we've
di scussed the 18 mllion metric tons per annum And
your application states that 0.54 of those mllion
metric tons per annum will originate fromthe Tharal dson
plant; is that correct?

A. That's based on Tharal dson's current production
profile. That's correct.

Q Al right. And if we did the math of dividing

0.54 into the 18 mllion, would you agree with me

that's, roughly, 3 percent of the capacity would be the

Thar al dson pl ant ?

A. You can do that math. I woul d suggest that

currently we have about 9 mllion tons under contract

and so that half a mllion tons per annum prorated.

Thar al dson and ot her plants, as we reduce the carbon

intensity, help them reduce their carbon intensity

score, they may make expansions to push more production

fromtheir facilities so | can't specul ate what their

production would look [ike in two years, three years,

or five years. Currently, it's a half a mllion tons,
roughly, per year against the 9 mllion tons that we
have under contract.

Q When we were tal king about, from your

st andpoi nt, what some of the benefits, potential
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benefits, m ght be, | think you were making the
statement that you believe the price of corn may -- or
the price that an ethanol plant could pay a farmer for
its corn, its grain could go up if your project is put
in place, were you making that connection, or no?

A. | didn't mean to infer they could go up. | mean
to infer that it's my understanding -- and, again, |I'm
not an agriculture expert, but our parent conpany has
been farm ng for three decades. It's my understandi ng
that with the inception of ethanol plants, that has
hel ped buoy -- one factor that's hel ped buoy the
commodity prices for corn.

Q Okay. But | just want to be clear, you're not

inferring to the Comm ssion that, but for this project

15
16
17
18
19
20
21
22
23
24

25

-- so if this project doesn't

farmers were going to get

not trying to nmake that connecti on,

A. | am not.

Q All right. For the ground that

per manent right of way, is that

A. Yes.

Q And then for the tenporary easenment,

easenment |limted to two years or

limtation on that?

A The temporary easement

then the existing
a | ower corn price.

are you?

you seek,

50-f oot ?

is that

do you have a tine

wor kspace is Iimted
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until the project is conmplete. That particular tract or

parcel of property has to be reclaimed and to the

satisfaction of the requirements set forth by the PSC,

if we receive a permt, and the | andowner.

Q Okay. So in terms of using the word "tenporary”

or "tenporary workspace,"” that, to be fair, is kind of a

roving deadline based upon conpl etion,

del ayed, acts of God, |abor shortages,

whi ch can be

or other things;

correct?

A. It could be. Obviously, we want to get in and
get out as quickly as possible to mnim ze the
di sruption to the | andowner.

Q And the access easement, is it true that -- or

do you believe that that allows you to enter the four

corners of a given parcel anywhere that's expedi ent for

you to access t he per manent easement ?

A. No.

Q Do you believe that the access easement has

l[imtations and, if so, can you tell me what they are?

A Well, there's temporary access and there's

per manent access, and those are stipu
easement agreement for each parcel of

typically we want to stay on the right

ated with each
| and. And

of way. So t hat

i ncludes the permanent and tenporary workspace. And

then access to that right of way, whet

her tenmporary or

PAGE 162




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

per manent,

is agreed to with each | andowner.

Q Okay. But for the permanent access easenment, is

it your understanding that you are not confined to

i ngress and egress on the 50-foot permanent easement ?

The access easement allows you to access the permanent

easement from whichever direction is nmost conveni ent ?

A Well, that's clearly stipulated in the easement
agreement. So if it's a road or it's an access through
a gate, that will be clearly stipulated in each easement
agreement. So we have no flexibility there without --

wi t hout perm ssion fromthe | andowner.

Q Al

| right. So you believe that a | andowner

t hen, in negotiation or conversation with you, can limt

the portion of their property that is potentially

affected via access?

A. The | andowner has all the control in this

di scussi on, but obviously we're not going to -- say

obvi ously.
| andowner

construct.

We woul d not enter an agreement with a
if we couldn't access the property to

And we'll do that in the most mnimally

di sruptive fashion, but we have to have access to

construct.

Q And when you say the |andowner's in control,

you' re of

| andowner ,

course aware that if you condemn the

there is no re-negotiation of the easenent
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terms; right?

A | wasn't referring to condemati on.

Q All right. WeIlIl, when you say -- when you say,
sir, the landowner's in control, | guess just help ne.

What does that nmean? Because that's the opposite of ny

under st andi ng.

A

You were talking about easenment agreements. And

we're having a discussion with a |andowner at this point

in the project. They can dictate where the access is,

just like, depending on -- on where, they've had an

opportunity to tell us where they prefer to have the

pi peline on their property.

Q

Section 2.2.13 on page 16 is entitled "Landowner

Noti fication, Easement, Acquisition and Conpensation."”

Why did you believe it was inmportant for you to put some

description about easement and acquisition and

conpensation in your application?

A

| don't know the relevance of that -- of the way

t hat sentence i s worded. | mean, | think you' re aware

of the conpensation structure.

Q

Now, the project schedule -- this is Section 3

on page 17 -- would you agree the project schedul e,

you're not on track to conmplete right of way acquisition

in October of 20237

A

Wel |, our current schedule doesn't necessarily
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dictate we start construction in October of 2023.

Q Okay. And so when it says "The MCE project wil
be built in 2023 and 2024," is it fair to say at this
point in the time of year that you will not be starting
construction, if approved, in 20237

A. | think it's to be determned. So if -- you
know, obviously we have to have the ability to construct
in all five states. W prefer to have the ability to
construct in all five states, but we don't necessarily
have to start construction sinultaneously in all five
states. So if we choose -- if we have -- if we receive
a permt fromthe PSC in North Dakota and we have the
| and acquired and we choose to -- and we have our
permts, |local permts, and we choose to start
construction, we may. And if we don't, we may choose to
defer that until '24.

Q If only North Dakota PSC was to approve your
application, would you still construct the project?

A. | don't think that's going to be the case so
that's speculation that | don't feel | should respond
to.

Q Okay. Well, a moment ago you had -- |'m just
followi ng up on your answer -- you had said that you
prefer to have approvals in all five states. So that

| eads me to infer that there's a possibility where you
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woul d move forward if you didn't have all five states.
Can you clarify that?

A. That's an option for the conpany.

Q That's an option you've consi dered?

A.  \When we're -- when you' re executing a project of
this size and scale, M. Jorde, ny job is to | ook at all
contingency scenari o0s.

Q You've got a section on project alternatives,
and there's a "No Action Alternative,"” and the no action

alternative is essentially the status quo; correct?

A | don't remember the definition
Q Okay. Well, | mean no action basically meaning
you don't do this project and we are where we are. I's

that fair?

A. There's always a risk that we don't receive a
permit fromthe PSC in North Dakot a.

Q And then you talk about system alternatives and
you tell the Conm ssion that you don't believe -- well
et me just read this and ask if you agree with this.

It says, quote, "These existing pipelines do not provide
a system that could be utilized for transportation of
CO2 fromindustrial sources in |lowa, M nnesota,
Nebr aska, South Dakota, and North Dakota."

Do you agree with that?

A Whi ch pipelines are you referring to?

PAGE 166




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

Q The existing CO2 pipeline infrastructure in
Nort h Dakot a.

A Correct.

Q And, again, by you including all the other
states, that is your way of saying that if all states’
CO2 are going to be shipped through and get into North
Dakota, that the existing CO2 pipelines could not handle
t hat; correct?

A.  That's correct.

Q But the existing CO2 pipelines could handle the

.54 mllion metric tons per year of the Tharal dson
pl ant ?
A. That's assum ng that those project -- those
pi pelines -- |I'm assum ng the one you're referring to is

on the east side of Bismarck, that's assum ng that you

could lay a pipeline to interconnect with that and that
conpany would be willing to then acquire pore space and
accommpodat e Thar al dson.

Q But woul dn't you agree that if Tharal dson would
hook up with that pipeline as opposed to com ng down
into South Dakota, then back up into North Dakota and
then to the sequestration point, that that would affect
| ess | andowners and be a shorter route?

A M. Jorde, my job is to manage this project.

And we've | ooked at the nmost -- what we feel is the nost
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-- is the optimal route in North Dakota to make sure
that we're routing around all constraints that they've
mentioned in the previous two hearings and acconmodati ng
| andowners to be able to reach an agreenment with them
We feel this is the optimal route.

Q Wuld you agree, at 12 mllion capacity per

metric ton, and | realize you're going to 18, but at 12

mllion per annum with the 45Q tax credits, that would
lead to over $1 billion a year in tax credits to you?
A.  Again, |I'mnot going to speak to the commerci al

arrangements we have with our ethanol partners.

Q Okay. Well, if we just do the math, sir, on 12
mllion times an 85-metric-ton tax credit, you wouldn't
di sagree that's over $1 billion a year every year to
you?

A. That's the math, but you said to us. That's an
assunmption that Summt would reap 100 percent of the

benefit of that tax credit. And |I'm just saying that I

don't have -- I'"'mnot as famliar with our comercia
obligations -- our commercial agreenments with these
pl ants.

Q But do you understand -- forget about the

agreements with the plants. Do you understand that it's
the entity that owns the capture equi pnment that receives

the 45Q tax credits?
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MR. BENDER: I f you know.

A That may be -- that may be one requirenent, yes.

Q Al right. And Summt, you, Summt, or a
related Sunmt conpany, will be owning the capture
equi pment; right?

AL Wth the existing plants, that's correct.

Q Now, you have "Transportation Alternatives,"” and
you say that "CO2 transportation by tanker truck or rai
tankers is technically feasible but is better suited to
t he movement of small quantities of gas.”

Do you stand by that?

A Yes.

Q And so you agree that CO2, to the extent that
anyone decides it should be transported, could be
transported by truck?

A | think if -- if -- if the -- if the State wants
to subject, you know, the public to an exorbitant amount
of tanker trucks on the highway to nove 12 mllion tons
of CO2, it's feasible.

Q And in ternms of the benefits, when you talk
about, you know, taxes and econom c¢ benefits, you would
agree that if it's trucked and every one of those trucks
is buying fuel within North Dakota, is paying wheel tax
within the state of North Dakota, has a truck driver

that's enpl oyed and contracted, that that would generate
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far more of an econom c benefit than your pipeline?

A Well, | don't know that to be true. But | al so
think that's an -- that's -- that hypothetical may be
chal |l enged, because |I'm sure you understand the truck
shortage in this country at this period of time and
getting that many tanker trucks and deploy themin North
Dakota, | think, would be an extreme chall enge.

Q You understand that the 45Q tax credits expire
in 12 years? |Is that your understanding?

A. It"s my understandi ng.

Q So what woul d be the plan after you're no |onger
able to secure tax credits for this project?

A Well, | think once we've generated enough income
to pay back our debt associated with the initial
construction, we feel confortable that our cash flow
will sustain the business beyond 12 years wi thout the
tax credit.

Q And so what's the -- what would be the source of
cash flow be but for the tax credit?

A.  Again, we're getting into the commerci al
agreements, arrangements with the plants, and |I'm not
the right person to speak to those.

Q \VWho would be the right person to speak to that?

A Our chief comercial officer.

Q And that person's nanme is?
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A JimPirolli.

Q You' ve got a section where you've identified 69
areas, you call them "isolated finds,"” and it says that
"are resources that do not possess sufficient data
yield."

| s that another way of saying you don't have
enough information to know if those are problem areas?
Or can you explain that?

A. | don't remenber that specific section.

Q All right. In terms of -- you're famliar with
avoi dance areas; is that correct?

A Yes.

Q And | noticed in your lowa filings, that
sorghum where sorghumis planted is an avoi dance area.
Do you have any know edge why that would be?

A.  Again, |I'm not the expert. | think M. Schm dt
testified in Bismarck on our behalf and he's our
envi ronment al expert.

Q Okay. Do you recollect or in any of your
conversations of why sorghum would be a crop to avoid
for --

MR. PELHAM ' m going to object.
MR. BENDER: Obj ect . Rel evance.
MR. PELHAM  This has to do with Iowa and not

Nort h Dakot a.
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ALJ HOGAN: | agree.
MR. JORDE: All right. All right.

Q (BY MR. JORDE) In ternms of avoidance areas or
avoi dance crops, are there any crops that shouldn't be
pl anted or you prefer not to be planted in North Dakota
where a CO2 pipeline would be | ocated?

A. Not to my know edge.

Q And in ternms of SCS Carbon Transport, you are
contracting out, you know, obviously the tiling work,
the construction, the environmental analysis. You
basically don't have people on staff doing that. You
are relying on third-party contractors to assist with
t hat investigation and data gathering. Is that fair?

A Well, | think |Iike nost major project
organi zati ons, whether you're with a |large company |ike
Energy Transfer or a smaller conmpany |ike ours, we have
subject matter experts and professionals on staff and we
utilize consultants to support that staff.

Q In terms of -- on page 37, it's "Required
Perm ts and Approvals," have you, meaning the conmpany,
obt ai ned any approvals that you need from the Federal
Governnment, either the Army Corps or the U. S. Fish and
Widlife yet?

A Those are in progress.

Q And t hen what about North Dakota state-specific
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permts? Have you obtained any of the North Dakota
state-specific permts that are required for this
proj ect?

A. You're referring to the PSC?

Q The PSC, the Department of Environnment al
Quality, the State Historic Preservation Office, and
then the Department of WAter Resources.

A.  We have not.

Q And what about from the county flood plain
adm ni strators, those flood plain devel opment permts,
do you have any of those?

A. Specifically, |1 don't remember, M. Jorde. As
menti oned earlier, we are in the process of applying for
the |l ocal permts now. Because as you probably know,

t hey have a shorter timeline.

Q Shorter timeline meaning --

A. For approval .

Q -- an expiration date on them or --

A. No. For approval.

Q Okay. The faster approval process?

A Correct.

Q Okay. Now, the emergency management, | know

that's been a topic of concern. Has Summt met with al
the voluntary -- volunteer firefighters, those

departnments, the permanent departnments, and EMS al ong
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the proposed route?

A | don't know that it's been a concern. However,
we do have a gentleman on our staff who's been on our
staff for over a year who is an expert in emergency
response, and he's a former firefighter, and he has met
with officials, when available, in all 82 counties,
including 10 counties in North Dakota. And that's at
this point -- typically at this point in the project,
typically emergency planning professionals, as we get
closer to the project, then, yes, we'll meet with first
responders.

And then we have an obligation to train those
responders, make sure that we understand what resource
needs they have, what -- specifically to equipment, and
then we'll actually conduct drills before we place the
pi peline in operation so we're conpliant w th PHMSA
gui del i nes.

Q And your energency managenent plan, it's got a
wat ermark draft on it, but the one you submtted as part
of your application in the appendix, is that your
current version of that plan?

A Those plans evolve. And so those plans evolve
as we get nmore information, as we acquire nore right of
way, as we understand nore clearly the issues along the

pi peline route, and as we have conversations with those
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first responders and emergency planning professionals.

Q WIl you be providing electric vehicles to all
of the local first responders knowing that, if there is
a CO2 rupture, internal combustion engi nes may not work
properly?

A Well, | think what's inportant is that we train
first responders that the primary response is
evacuation, is to contain the area, so it's not to drive
a vehicle into the area where a plunme may exist. So
electric vehicles I don't think would be of val ue. But
what woul d be of value would be CO2 sensors, fresh air
packs, things of that nature, that would protect first
responders in the event -- in the unlikely event that we
had a rel ease.

Q How many permanent enpl oyees dedicated to
emergency response will be physically |located in the
state of North Dakota should this be approved and
constructed?

A. So at this time the prelimnary plan -- and |

say "prelimnary" because, again, we've got to make sure

t hat, once we acquire a hundred percent of the ri
way, we understand the full pipeline route and th
we understand the conditions fromthe PSC. So ri
the prelimnary plan is 35 enmpl oyees, and nost of

empl oyees will be trained in emergency response.

ght of
e risk,
ght now

t hose
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Q The 35 enpl oyees, though, where would they be

| ocated? | mean, give me an idea, what are these people
doi ng?

A Well, they're at various points along the
pi peline. So along the full pipeline we'll have a
damage prevention group, and they'll patrol the
pi peline. And so we'll have folks stationed in
Bi smarck. We'll have fol ks stationed in the

sequestration site. The punp station won't be manned
24/ 7, but it will have personnel there periodically. So
we'll have people that are stationed along the full
route of the pipeline, not permanently but periodically.

Q Okay. And of the 35 persons, not every one of
those 35 is exclusively dedicated to any type of
emer gency management. s that fair?

A. That's fair.

Q And is it also fair that you rely upon the | ocal
EMS, emergency management response, firefighters,
police, to be the first responders in case of any | eak,
rupture, or spill?

A Well, like -- |like many other pipelines in
operation in North Dakota and other states, they
typically are part of the first response, or they are
first responders. The difference here, M. Jorde, is

CO2 is not flammble or conbustible, so at | east we're
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not worried about an em ssion source -- or ignition
source, |I'msorry, an explosion or fire. So the
response is different. We're also not worried about
overland flow like with crude oil, like with refined
product, so the response is different.

Q You're aware, obviously, aren't you, that CO2 is
odorl ess, colorless, and unlike oil, crude, that we
could see, you may not even know that it's in the
vicinity?

A It is odorless and colorless, but if there is a
rel ease of CO2, you will likely see a plume that is

white in color because that's noisture that's entraining

t he CO2.
Q Wuld you agree to, |ike natural gas, add an
odorant or an ingredient so that, if there was a

rel ease, it would be inmmediately obvious to any person?
A Well, | think we think in our investigation to
this point, that adding an odorant may be nore risky in
that it -- how it would react with the CO2 and the
condensation of the CO2, even though it's nitrogen and
oxygen, other than the 98 percent or so pure -- of
purelity of the CO2 or purity of the CO2, so how does
t hat i mpact corrosion, the devel opment of corrosion,
etcetera. So we're still conducting that analysis. But

as you know, there are over 5,000 mles of CO2 pipeline
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in this country. | don't think any of them are od
at this point.

And t hen, secondly, even most natural gas
pi pelines, at |east transm ssion |ines, are not
odorized. So there may be some residenti al
interconnects that are odorized but nost transm ss
lines are not.

Q So my question was would you be willing to
an odorant which would help with the detection and
with the safety aspect?

A. | woul d question whether it would help wit
detection because, again, in the unlikely event of
rel ease, the plume would be sudden and it woul d
di ssi pate -- depending on environmental conditions
di ssi pate very, very quickly. So at this point |
not add an odorant to the stream

Q And the person or persons at Sunmmt who ar
charge of giving you the data on that, who would t
persons be?

A They' re our chem cal engineers.

Al'l right. And is that a contracted firnf
They are.
And what's the name of that firnm?

Trimeric.

o >» O > O

Trimeric?

ori zed

i on

add

hel p

h

a

woul d

e in

hose
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A Trimeric.
Q Al'l right. Thank you
In terms of the plume modeling or dispersion
model i ng, the Comm ssion, | believe, asked for that at
Gwi nner . Have you turned that over to them yet?
A Well, we're willing to turn it over. I
understand there's -- there's a discussion with yourself

about the ability to turn that over.

Q

Okay. MWhat's the particular reason why you're

not sharing that nodel publicly?

| don't

MR. BENDER: Obj ecti on. | think it calls for --

know if you'd call it a |legal conclusion, but

he's getting into issues that M. Jorde and | and

M. Bakke and | are discussing, and | don't think it's

appropri

ate for this witness to be discussing this in an

open forum We should be discussing this between one

anot her

a valid
why don'’

produce

in trying to resolve it.

MR. JORDE: Well, that assumes that there's even
obj ection to not producing it. My question is:

t they produce it? Why doesn't the company

it? | mean, what's the reason?

ALJ HOGAN: | feel |like we've gone over this at

both other hearings. This is protected information by

PHMSA and others and that -- ny understanding is Summt

is willi

ng to produce it if they're granted trade secret
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or confidentiality protection of that information so --
and it's -- | knowit's not necessarily conme up, and
think we may discuss it at the end of the hearing, but
there's been discussions about the motion -- filing a
motion for that type of protection, that information.

So | think that issue has already been discussed

and | think we can nove on.

MR. JORDE: Well, | appreciate that. | woul d
like to just get -- | mean, I'mtrying to make a record
here -- fromthe company, is that the conpany's

statement that they believe this is protected trade
secret, yes or no, and then I'lIl move on.
MR. BENDER: I f you know.
A, Well, as PHMSA characterizes pipelines, they're
critical infrastructure and so there are things |ike
di spersement nodeling that should not be shared because
of that security risk.
Q (BY MR. JORDE) Okay. So is it your position
t hat no one would know that these are risky unless they
saw a dispersion nodel analysis?
A No.
Q Okay. So where's the big secret? | mean, we
all know these are risky; right?
MR. BENDER: Your Honor, he's basically ignoring

your instruction.
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ALJ HOGAN: Yes. We need to move on. We've
di scussed this at the other hearings.

MR. JORDE: All right.

ALJ HOGAN: And | think we're going to have
further discussions when the motion is filed. So | just
don't think it's a good use of our time today.

Q (BY MR. JORDE) Section 7.4 is entitled "Use of
Citizen Coordinating Commttees.” And your application,
on page 44, says, quote, "The Applicant does not
anticipate the use of a citizen coordinating commttee,"
end quote. Why is that?

A. Personally, I'"'mnot famliar with what the --

that comm ttee would do or how it would support the

proj ect.
Q Well, would you be open to having a group of
citizens like the folks here participating in these

hearings having a commttee and sharing their concerns
and working with a dedicated person fromyour firmon a
weekly, nonthly basis?

A Well, we have -- we've had numerous public
meetings. We've had numerous meetings with individual
| andowners. So it's ny position that |andowners have
had i nput into this project for quite some time,
specifically around routing, specifically around the

dept h of pi pe. So in my opinion, that commttee i s not
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necessary because we give every |andowner that's willing
to talk with us an opportunity to provide input.

Q And what do you base that on, sir? Because with
all due respect, you're not a |land agent, you're not in
the field, and so --

A | amin the field, M. Jorde.

Q Okay. When last did you talk to a | andowner
t hat hasn't already signed an easenent?

A. Two weeks ago.

Q All right. And were those -- why hadn't that
person signed an easenent yet?

A. They did sign an easement.

Q Okay. And do you think that if the | andowners
only want -- if they would just listen to you, then
there would be no opposition?

A. | didn't say that. What |I'm saying is we have
over 4,200 | andowners on this project and so obviously I
can't speak with all of them but our organization, our
staff, both contract staff and Summt badge staff, have
spent a lot of time neeting with | andowners and -- and
wel come the opportunity. Can we neet with all 4,200 on
a regul ar basis? W cannot. But when we have the
opportunity and when someone's expressed an interest,
then we do that.

| would also say that, by and | arge, we think
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our agents are qualified to have those general
conversations. And then if there's a question specific
to drain tile or specific to construction practices or
somet hing of that nature, then they bring in a subject
matter expert to talk with the |andowner.

Q Earlier when | was asking you about pressures,
you had stated that the | ower range of the pressure and
t he higher range of the pressure, that if we dropped
bel ow a | ower range, there wouldn't be corrosion because
of the dehydration process that the CO2 goes through.

s that a fair statement?

A Well, I"massumng -- well, my assunmption is
t hat you think that water may be entrained in the CO2
mol ecul e and that may fall out at | ower pressures, when
that's -- the pipeline, other than -- in the unlikely
event of a release is going to stay under the m ninum
pressure to keep it in denser supercritical state.

Q But a little bit ago you said that there really
isn't a risk because there will be a white cloud because
of the moisture in the CO2. So is it -- do you

dehydrate and there's no moisture or is there noisture?

A No. | didn't say there wasn't a risk
Q Okay.
A If there is a release, then the CO2 obviously
| oses pressure, changes phase -- the state of its phase,
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and then you may see the noisture and the cl oud.
Q You've got a section about structures,
resi dences, schools, places of business within 500
of the pipeline. Where did you get that 500-foot
amount, the delineating amount of what to report?
A.  As Comm ssioner Christmann corrected me a
of hearings ago, that's state | aw.
Q All right. Very good.

And the 500 feet, when we're tal king about
300-foot corridor, how have you reported the 500 f
s it 500 feet fromthe outer Iimts of the corrid
each side or is it 500 feet fromthe ideal main |
whi ch would be 150 feet from the 300 max corridor?

A. It's fromthe nearest point of the inhabit
dwelling to the edge of the corridor.

Q Okay. I f a | andowner has a residence with
t hat area and does not get a waiver, are you going

forced to reroute?

A Yes.
Q In terms of agricultural production, you s
you'll restore construction -- the construction r

way to its precondition contours to the, quote, "e
reasonably practical,"” end quote. And it's true,
that Summt exclusively determ nes what reasonably

practical is?

f oot

as the

coupl e

a
eet ?
or on

ne,

abl e

in

to be

ay
ght of
xt ent

sir,
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A Well, | think that's typical with all pipeline
projects, but, again, as | mentioned earlier, we're
entering into a long-termrelationship with | andowners
and we're al so bound by whatever conditions the Public
Service Comm ssion place on our permt. So we fully
intend to restore the I and, again, as | said, as found
or better condition.

Q And | appreciate that's your intent, but at the
end of the day, you, Summt, as the Applicant, has the

power to determ ne, as reasonably practical, whether

it's possible or not. That's your determ nation; right?
A Well, 1 don't think we have the discretion to
determ ne whether it's practical. It's somet hing we

have to do.

Q But if it gets to a point where you have
satisfied yourself as Sunmt "that | ooks good to me" and
| andowner doesn't, what's the process now?

A Well, we'll work with the |andowner to try to
ensure that they agree that the property has been
returned and the -- the right of way has been returned
to the previous condition or better.

Q And if you can't reach an agreement, what's the
pl an?

A Well, as | said, we're going to have a long-term

relationship with | andowners, and | don't want an
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unhappy | andowner if we can prevent it. As | sa
we' ve got over 4,000 |andowners so |I'm not going

here and say we won't have a | andowner that is --

d,
to sit

isn't

unhappy at the end of it, but we'll do everything we

can, reasonable and practical, to make sure that
satisfied with the property when we | eave.

Q Are you famliar with the term?"”
A | am
Q And what is that?
A. That's a temporary housing facility for -

be for anything, but in this case, an infrastruct

they're

man canmps"?

- can

ure

project, a linear infrastructure project. If there's

not accommdation within a certain area, then there

could be a man canp, an RV park, something |ike t

est abl i shed.

hat

Q And would you agree that historically the data

has shown that where man canmps are | ocated, the

resources and draw on | aw enforcement have seen an

uptick as opposed to prior to the man canp being
A We have no intention of having man canps

proj ect.

t here?

on this

Q How do you plan to house all the construction

wor kers and the associated contractors throughout
t he phases?

A Well, we've done a | abor study and we' ve

al |

| ooked
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at accommodations in and around hunting season
especially and when those accompdati ons are avail abl e
and worked with the contractors to ensure that they
don't need tenporary man canps.

Q In order to make good on that, that would Iimt

your construction season; correct?

No.
Q If it's attached to the hunting season, woul dn't
that limt --
A Well, it just -- it depends, M. Jorde, on the

size of the spread, the number of spreads, the sequence
of construction activities. There's a |lot of factors
i nvol ved. But we've been working with our contractors
for several nonths on an execution plan and they feel
confortable that they can accommodate their personnel
wi t hout man camps. And we agree with their assessment.

Q Did you used to work for British Petrol eun?

A | did.

Q And that's not noted on your qualifications and
experience. Why is that?

A | think that's -- my qualification experience is
general, but | spent 15 years with BP.

Q Were you there during the Deepwater Horizon?

A | was.

Q And you're famliar with that, was essentially a
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vertical pipeline?

A Well, that's not a correct characterization, but
it was -- it was a bl owout preventer that fail ed.

Q Okay. And so part of the time when you were
there --

A. On a well, by the way. It's a little different
than a vertical -- than a pipeline, a |inear pipeline.
Q Okay. So you were there and you then have
experience, obviously, with manmade pipelines failing,
wel ds breaki ng, and catastrophic conditions occurring?

MR. BENDER: Obj ecti on. Rel evance.

ALJ HOGAN: Can you address relevance?

MR. JORDE: Well, yeah. Do you want to approve
a catastrophically risky project like this? | mean --
THE W TNESS: I can answer, Judge.

ALJ HOGAN: Go ahead.

A. So there are literally thousands of those
vertical pipelines, as you characterize them M. Jorde,
on the western side of this state, and to ny know edge
-- and |'ve done a lot of work on the western side of
the state, but not in the |last six or seven years that
there's been catastrophic failures. And you're probably
aware of the very, very strong safety record of
pi pelines being operated in this country.

Q (BY MR. JORDE) Okay. You would agree with nme
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that if you're the person, if you're the famly or the
farm where there is a release, an exposure, it doesn't
matter if 99.9 percent of the rest of it worked fine.
You would agree with that; right?

A. | would agree if you're in an area where there
is a catastrophic failure, yes, that would be correct.

Q And have you | ooked into the Satarti a,

M ssi ssippi, findings of PHMSA and the failures and
getting to the lack of training for the emergency
responders, and have you devel oped -- you, Summt --
have devel oped a plan, a best practices, based on those
failures?

A.  Yes. There are five failures that -- that PHMSA
outlined. And, in fact, | was in Satartia, M ssissippi,
| ast Monday. So | amvery famliar with the report.
We've ensured that, one, if Denbury, the operator, had
foll owed PHMSA requirements, that failure may have stil
happened, but they would have identified that geohazard
and, hopefully, mtigated that risk, and then if they
woul d have addressed that potential risk in their --
their dispersement modeling and their response and their

preparedness and their notification, that may have had

an i nmpact.
Q s it Summt's plan, |ike Denbury, to declare
bankruptcy if you have a catastrophic spill here in
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Nort h Dakot a?

A l|*"mnot famliar with Denbury's bal ance
but we don't plan on having a catastrophic failu
Q Well, I understand that, and | hope you

but isn't that an option, to declare bankruptcy?
A. That's speculation that |I'm not going to

addr ess.

sheet,
re.

don't,

MR. JORDE: All right. Just give ne a nmonent.

| am wi ndi ng down, Your Honor.
ALJ HOGAN: Okay.
( Pause)
MR. JORDE: |'mready to start back up,
gent | emen, whenever you're --
Q (BY MR. JORDE) Sir, is it true that if

pi peline is |ocated on a particular, say, farmer

your

s | and,

t hat you can withhold certain perm ssions of how they

use their land or how they interact or develop o
devel op over the easenent, permanent easement ar

A.  We do have restrictions over the 50-feet
per manent easenent that are discussed with the |
during the easement negotiation process.

Q WIl you allow tiling under the pipeline
assumng it gets built?

A We would. And in many instances, and |

extend this to every | andowner, as M. Ellingson

r not

ea?

andowner
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menti oned earlier, even if you're digging on your own

| and, you shoul d cal
digging in or around
do that excavation ar

accompodate i nstall at

811 so that we realize that you're
the pipeline. And | even offer to
ound our pipeline for themto

ion of their tile.

Q And that offer, that's not found in an easement

or a docunment or -- when does that offer get made? When

does the | andowner --
A, We put that i

with the | andowner.

we can within reason

Q In terns of i

n easenments. So that's di scussion

So we try to be as accomwodati ng as

ndemni ficati on and | andowner ri sk,

is it true that |andowners' negligence could still

expose themto risk?
MR. BENDER
concl usi on.

ALJ HOGAN: I

Obj ection. Calls for a | egal

agr ee.

Q (BY MR. JORDE) Okay. Do you have an

under st andi ng of that

?

A | have an understandi ng of what our

i ndemi fication says.

Q Okay. What do you believe it nmeans?

MR. BENDER:

Same obj ection. You can answer it

in terms of your experience but not as a | egal

concl usion or as that

of a |lawyer.
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A. Okay. My understanding is unless the | andowner

intentionally damages the pipeline, by intentionally,

that's their intent, not if a piece of equipment sinks

and sits on the pipeline and damages it, not

if they

accidentally strike the pipeline, even though we inplore

themto call 811 or let us -- notify us when
digging in and around the pipeline, they are

i ndemi fi ed.

they're

Q And just to be clear, that's your understanding?

A. Yes.

Q All right. And in ternms of crop |oss, you've

been offering three years of kind of prepay for crop

| oss. What's the process if there's yield | oss beyond

t hose three years?

A. So, again, if the I andowner can denmonstrate that

that yield loss is atypical when compared to
on either side of the pipeline right of way,

conpensate the | andowner for that yield |oss.

the yield

Summ t wil

Q Is it true that you can tell or assign or

transfer any or all of your rights in this pi

peline at

any time without the State -- without perm ssion by the

PSC?

MR. BENDER: Objection. Asked and answer ed.

ALJ HOGAN: He can answer if he knows. | don't

recall what his answer was, if he did answer

it.
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A Well, it -- again, you're asking me to
specul ate. If it's in CO2 service, we could sell the
pi peline, as you nmentioned earlier, but whoever acquires

a pipeline is bound by the same conditions of an

easement specific to each | andowner. If it's not in CO2
service, the PSC has to then -- you know, they would
have to -- whoever the potential owner of the pipeline

system woul d have to go back to the PSC and petition or
apply for a change in service.

Q \Vhy are you seeking a 99-year easement if the
tax credits only go out 12 years?

A.  Again, we -- we think we're -- we're -- we're
buil ding a pipeline systemthat's a viable business that
will be in service well beyond the 12-year tax credit.
And as | nentioned earlier, the cash flow forecast
supports the business and the operating expense beyond
the 12-year period and the potential expiration of the
tax credit.

Q Is it true that without the tax credit this
project wouldn't be possible to get started?

A It is true that the tax credit or the value of
the tax credit is part of the econom c support for the
proj ect.

Q A significant support?

A It's a part -- it's support for the project.
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Q Okay. All right.
MR. JORDE: | don't have anything further
this time, Your Honor.
ALJ HOGAN: All right. Conmm ssioner Chris
any questions?

COMM SS|I ONER CHRI STMANN: Yes, Your Honor.

If a | andowner wants to tile their |land an
pi peline is there and you need to send peopl e out
moni tor that process when they're working near, is
at a cost to the tiling company or to the | andowne
is that sonmething that Summt would need to do as
owner of the CO2 |ine?

THE W TNESS: Comm ssioner Christmann, it'

any ot her pipeline or any other potential crossing

our pipeline. The responsibility is on us to go o
oversee that. So it would be at no cost to the
| andowner .

COMM SSI ONER CHRI STMANN: Okay. What do vy
think is -- I"'mtrying to determ ne whet her an ord
from us should have a m ni mum anount of distance b
hydrocarbon pipeline and tiling pipelines. lt's b
di scussed that a foot is optiml but do you have a
mnimumin m nd?

THE W TNESS: Well, in nmy experience,

Comm ssioner, |'ve built pipelines in many differe

at

t mann,

d the
to

t hat
r, or

the

s like
of

ut and

ou
er
et ween

een

nt

PAGE 194




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

services. 12 inches is the standard. I think it’
different from-- it could be determ ned to be dif
with a tile, for instance, or a tile line, but, ag
we'd have to take into consideration the corrosion

aspect of it and the cathodic protection aspect of

S
f er ent

ain,

it.

But 12 inches, | think, is a m ninmm But as | said

before, there may be a situation where we could
entertain something less. W just don't want the
itself, even if it's not cased and it's just the p
or HDPE material, sitting right on the pipeline.

COVMM SSI ONER CHRI STMANN:  Okay. | need yo
go to the map book, that big one on the bottom

THE W TNESS: Is that this one?

tile

oly --

uto

COWM SSI ONER CHRI STMANN:  And | don't know how

much you've | ooked at this lately, but they're in

groups. It's not paged all the way through. So about

at | east three-quarters of the way to the back are
bunch of maps that are down in this area of the st
And |I'm | ooking at map number 1 of 29. It's by th
Thar al dson plant, if that helps you find it quicke

THE W TNESS: Okay, | think I have it.

COMM SSI ONER CHRI STMANN: Actually, skip o
page ahead. | think it's better if you go to 2, t
next page.

THE W TNESS: Okay.

a
ate.
e

r.

ne

o the
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COMM SSI ONER CHRI STMANN: So you see on the
right side of the page, so it would be just to the east
of the pipeline, there's the hashed | and that says "Red
Lake Nation treaty | ands"?

THE W TNESS: | do.

COWM SSI ONER CHRI STMANN:  And there's nmore off
to the west and some to the north, some to the
sout hwest. A nunmber of these pages have that. And |I'm
not really famliar with that. | don't know what that
is and if it's anything that we need to deal with on
this. So can you describe to me what the Red Lake

Nation's treaty | ands are?

THE W TNESS: Conm ssioner, 1'l|l have to get
back to you. "' m not going to give you a very
informative answer, but | can get back to you on it.

COWMM SSI ONER CHRI STMANN: Okay. W th a delay on
it, but since they're highlighted on here, I"'mtrying to
figure out if they're meani ngful for us.

MR. BENDER: And, Conmm ssioner, if | recal
correctly, and perhaps M. Schock could respond as well,
but I think that was a question that was addressed by
t he Comm ssion staff and we responded so there should be
something in the file. But |'m happy to | ook for that

and forward it to Comm ssion counsel and provide you a

copy.
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COVM SSI ONER CHRI STMANN: Now t hat you say that,
| do agree that has been responded to, but |'ve
forgotten the answer, but | can find it so...

THE W TNESS: Unfortunately, | have too, sir.
Sorry. | forgot the answer too.

COWVMM SSI ONER CHRI STMANN: The response has been
provided, |I'm sorry, but..

| was on this page for a reason, though, so
whil e you have it open, toward the top to the right. So

we're tal king about maybe a litt

mle fromthe Tharal dson pl ant,

proposed pipeline corridor is a

a building that

somet hing that | ooks very close,

look to me like it's

what that is and | don't know if

structure.

THE W TNESS: [|'Il find

di scern fromthe picture, but |

done a fairly thorough analysis

you brought that up in previous

we've -- we've got all that

note of this page.

COMM SSI ONER CHRI STMANN:

identified, please. And | don't

runs north and south, or

| ess than 500 feet. I

i nformati on,

le more than a half a

on the east side of the
| ong, narrow, |ooks like
a lot or

so it would certainly

don't know

it's an occupied

out, sir. | can't

know our -- our team has

of all structures. And

hearings, and | know

but 1'Il make a

W'll need this one

even remenber -- oh, |
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do remenber. | marked it here. WAy back -- now I'min
about the m ddle of the book, page 1 of 3, and it's
where the proposal would start just south of town here a
couple mles. And maybe even the map isn't so inmportant
on this question, but what is the depth -- | assunme
you' re boring underneath the Red River, not open
trenching; correct?

THE W TNESS: Correct.

COMM SSI ONER CHRI STMANN: And what's the depth
of that bore?

THE W TNESS: And | can get the answer to you
specifically, Comm ssioner, but typically we're 30 to
40 feet below the mud line. You know, it depends on the
extent and high water or the wetland area on either
sides where our entrance and exit is and what our radius
is and what -- we've done scour analysis on all these
wat er ways so we're | ooking at, you know, the long-term
risk that potentially could be involved with scour. And
then we go back on either side an adequate di stance and
then we're making sure that we're a significant distance
above the mud line, the existing nmud line, to mtigate
any risk.

| can get you, for this -- if you want, | can
get you the information for all the drills, but | can

get you for that specific one if you're interested.
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COMM SSI ONER CHRI STMANN: | would |ike that and

| think it's important because | think sonetinmes t

i ke North Dakota, the Geol ogical Survey, | don't

he --

know

what M nnesota has for something comparable. Sonmetines

-- 1'"ve even seen one exanple where they wanted it

shal | ower than what our original proposal was because it

was in a better strata.

THE W TNESS: Yeah. Depends on if there's silt

and ot her things where you could --

COWM SSI ONER CHRI STMANN:  So |I'd like to know --

THE W TNESS: -- potentially you'd | ose the hole
in rock and -- sure.
COMM SSI ONER CHRI STMANN: -- like to know what

t he proposed depth is of that bore.
THE W TNESS: Okay.

COWM SSI ONER CHRI STMANN:  And, |l astly, and the

details of it are something |I prefer to get into i
Li nton or Bismarck later, but | want to make sure

this isn't being dropped. At Gwi nner | asked you

n
t hat

to

prepare an assessment based on sonme of the concerns that

have been brought out about the route going north

of

Bi smarck, about | ooking at going south of Bismarck,

south of the University of Mary somewhere. Are you

wor ki ng on that?

THE W TNESS: Yes, diligently working on t

hat .
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So we'll work with M. Bender to get that information
and what form we provide that information, but, yes,
we're diligently working on that.

COWMM SSI ONER CHRI STMANN:  Okay. | have no ot her
guestions.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: Thank you.

I|'m glad M. Christmann brought that up on sone
of our requests. It seenms |ike some of our requests are
getting very delayed and we would |ike some of this
informati on so when we go to hearings we can have that
and be able to ask questions on that. So | hope that
some of this information can be expedited for our
upcom ng hearings. ' m going to -- so thank you for
wor ki ng on t hat.

' mgoing to -- I'"mkind of stuck and,
hopefully, | can get this. W're asking to approve a
pi peline. And when we were tal king about the liquid
goi ng through the pipeline, the question was asked who
owns that, and no answer was given. Can we get an
answer to that?

MR. BENDER: You want nme to respond to that?

COWMM SSI ONER HAUGEN- HOFFART: Someone.

MR. BENDER: Yeah. I think it goes to an issue

of common carrier status.
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COWM SSI ONER HAUGEN- HOFFART:  Okay.

MR. BENDER: And that's the reason for not
necessarily disclosing it at this level. The issue of
whet her a pipeline is a conmon carrier pipeline is
really not an issue for the Comm ssion in ternms of
maki ng a determ nation as to whether it should be sited
under the Siting Act in North Dakot a. It is an issue
with respect to em nent domain and it is an issue with
respect to determ ning whether the company has a right
to survey the property.

That issue is currently before the district
court in the state of North Dakota. Judge Narum out of
the -- | believe Sargent County, has that matter before
hi m

And it's also a matter that's before two
district courts in the state of South Dakot a. In the
state of South Dakota, there's protective orders that
have been put into place because of some of the
commercial information that was filed in -- or, excuse
me, discovered in that case, and it's very proprietary
and confidential.

So our concern is that we have a protective
order in South Dakota, we have a protective order in
North Dakota with respect to that conmerci al

i nformati on, and now we have an intervenor here

PAGE 201




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

requesting the information.

| can talk with ny client, Comm ssioner, and

perhaps that's something that we can provide to the

Commi ssion if it's put under seal, but
with my client about that first.
COWM SSI ONER HAUGEN- HOFFART:

|'d have to talk

Okay. And |

respect the answer. Thank you, M. Bender. My i ntent

was al ways to be respectful of confidential information,

but when | ook at the liquid going through there, 1I'm

| ooking at it from if approved, maybe some of the

requests that we m ght have in our order, and | would

definitely work with our counsel and staff on that, some

of the safety measures. We've talked

about emergency

management in response. So that was my intent in asking

some of this question. So | would pursue -- |I'd work

with M. Pel ham on getting more of that information to

address some of those concerns to make the deci sion nost

appropriate and a safe decision.

MR. BENDER: Yes. And thank you, Comm ssioner.

And if M. Pel ham can provide nme with

some of the

information on why that's inmportant in terms of the

order, that will be helpful in me talking with my client

and then maki ng a decision on whether
provide that in a confidential status.

COMM SSI ONER HAUGEN- HOFFART:

t hey want to

Okay. And I'll be

PAGE 202




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

doing so. Okay. That's all the questions | have.
Thank you.

THE W TNESS: Thank you.

ALJ HOGAN: M . Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Judge Hogan

When you separate the pipeline fromthe drainage
pi pe, do you do that only with dirt or are there other
materials that you could use to separate thenP?

THE W TNESS: M. Dawson, there are various
met hods. They make plastic-type structures, HDPE-type
structures, that sit on the pipe and provide kind of a
fixed distance. As M. Ellingson testified to earlier,
we prefer to use sandbags which allow some flexibility
for the pipe and the drain -- and the drain pipe has to
mai ntain a gradient, but that way, you know, there's --
it's not so rigid that it would damage the drain pipe,
per se. So there are various methods. So we're relying
on Ellingson, who are the experts in this area, to guide
us in that direction.

SUBSTI TUTE DECI SI ONMAKER DAWSON: | was
picturing in my head that someone would shovel on about
12 inches and then just lay the pipe over the top, but
it's more conmpl ex than that.

THE W TNESS: It is.

SUBSTI TUTE DECI SI ONMAKER DAWSON: | had a
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guesti on about one of the maps. It was nunmber 2 of 29
at the back. It starts with Cass County so it starts
with the ethanol plant. Then the second map after that.

THE W TNESS: | believe | have it.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Okay. There's
a purple line that goes over a green line, and | was
just trying to understand that, down at the bottomthird
of the page. Because it appears to nme that a purple
line is an access road and a green is a wetland. Can
you explain that, why they're -- they seem over each
ot her ?

THE W TNESS: Yeah. So | think, as M. Schm dt

testified in Bismarck, depending on the wetland, we can

construct in and around or on it. So in this case, the
access road is on the wetl and. My assunption -- could
be incorrect. My assunption is that's a tenporary
access.

SUBSTI TUTE DECI SI ONMAKER DAWSON: And then you
don't have to really look at the map, but on number 14
there's Richland County Waterfow Production Area and
t he pipeline crosses that. Are there any speci al
consi derations or permts or anything related to that
wat er f owl production area?

THE W TNESS: M. Dawson, | don't know off the

top of my head but there typically are. W can research
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t hat specific area for you but, yeah, there typically

ar e.

SUBSTI TUTE DECI S| ONMAKER DAWSON: When you | ook

at the map, it kind of goes out of its way to go through

t he producti on area. If you're drawing a straight |ine

and it -- | was just curious. Kind of |ike the Red Lake

Nation treaty lands, it's an anomaly. But
further questions.

THE W TNESS: Thank you.

| have no

SUBSTI TUTE DECI SI ONMAKER DAWSON: Thank you.

MR. BENDER: M. Dawson, | don't know if this

answers your question, but there is a |legend on the map,

and | think the |l egend suggests that the |

referring to is an access road.

ne you're

SUBSTI TUTE DECI S| ONMAKER DAWSON: The access

road. There's a little green right below it. I f you

| ook super close --

THE W TNESS: The access crosses the wetl and

ar ea.
MR. BENDER: Oh, | see.
SUBSTI TUTE DECI SI ONMAKER DAWSON: Il was --
MR. BENDER: | follow your question now.

apol ogi ze.
ALJ HOGAN: All right.

THE W TNESS: He has good eyesi ght.
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ALJ HOGAN: M . Bender, any redirect?
MR. BENDER: No redirect.
ALJ HOGAN: M . Pel ham any other question
M. Jorde.
MR. JORDE: Yes.
RECROSS EXAM NATI ON
BY MR. JORDE:
Q In terms of your exclusive right, is it tr

sir, that you have the exclusive right to affix or

s?

ue,

annex

or, essentially, put the pipeline to the ownership of

t he | andowner ?

A. | don't understand the question.

Q Okay. So you have the exclusive right if
want to abandon the pipeline in place and | eave it
t he | andowner's ground; correct?

MR. BENDER: "' m going to object. This is
beyond the scope of the direct exam nation or the
exam nations that were asked by counsel and the
comm ssi oners.

ALJ HOGAN: | agree. "1l allow himto an
t hough, if he knows.

A. No.

you

under

ot her

swer,

Q (BY MR. JORDE) No, you don't know, or no,

that's an i ncorrect statement?

A. No.
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Q
A

Q

guesti on,

VWhi ch one?

No,

Okay.

| don't

you know,

or the ethanol plan

t he pipeline?

who is i

earlier

t?

Why won

know.

is it

t that

Pi cking up on the comm ssioner's

true it's either you, Summt,

owns the CO2 once it gets into

So what's the big mystery as to between

"t you sinmply answer that as directed

by the hearing officer?

MR.

BENDER:

| mean, |'ve made my objection on

that and |'ve explained and |I've instructed himnot to

answer .

And you can do what you're talking about doing

and that's fine, bu

answer t

showi ng t hat

hat

MR.

t I'm

going to instruct himnot to

guestion either.

J ORDE:

Al'l right. Well, there's been no

this is confidential. There's been no

showi ng what soever

that his objection has any basis

ot her than obstructing this hearing. And it is very

rel evant

of who's transferring the product and who to

direct conditions to and a whol e host of other reasons.

And it doesn't matt

ot her things. We'r

MR.

BENDER:

er if
e not

And

It may also have to do with 20
tal ki ng about that.

| disagree with you. And you

can continue to ask the question. ' m going to continue

instructing himnot

MR.

J ORDE:

to answer.

Okay.
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ALJ HOGAN: And | think that there's been
requests from one of the comm ssioners for that
information. M. Bender said he'd talk with his client.
And, | mean, we have two nmore hearings to address this,
and maybe we can do it through filings as well. So I
think we need to nove on. | think it's been addressed.

MR. JORDE: Well, | guess just forgive me, it's
just curious that they have the unilateral power to not
give requested information to the PSC and they haven't
made a showing that it's confidential in any way. I
just find that, | mean, dunbfounding.

MR. BENDER: Your Honor, he's already indicated

what he's going to do. He should just nove forward and

we'll deal with it later.
MR. JORDE: Well, okay. | don't know what the
big secret is, but okay. It"s unbelievable.
Q (BY MR. JORDE) Is it true that the entity who

owns the CO2 has the right to claimthe tax credit?

A | don't know if that's correct or not.

Q Is it true that the ethanol plants can only
claima 45Z tax credit and they're not available to
claimthe 45Q tax credit?

MR. BENDER: Objection, Your Honor. Rel evance.
| mean, what's this got to do with a siting permt?

ALJ HOGAN: Well, and I think M. Powell has
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already said he's not famliar with the tax provisions
and not an accountant so | think we just need to nove
on.
MR. JORDE: Okay. All right.
Q (BY MR. JORDE) Who at your newly formed
conpany woul d have that information?
AL As | stated previously, our chief commerci al
of ficer would be -- would have nore information specific
to that than | woul d.
Q MWII you make him avail able at the Bi smarck
heari ng?
A. | mean, |'m going to defer to M. Bender.
MR. BENDER: Are you asking?
MR. JORDE: Yeah. | mean, do | have to send a
subpoena for him? Would you just bring himthere?
MR. BENDER: "1l talk to my client.
MR. JORDE: Okay. All right. "1l send a
subpoena.
Okay. Not hing further. Thank you.
ALJ HOGAN: Are there any other questions from
the comm ssioners?
Al'l right. Thank you, M. Powell.
THE W TNESS: Thank you.
ALJ HOGAN: All right. | think we're going to

move to the Conmm ssion's witness.
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M. Pelham if you want to call that wi tness.

MR. PELHAM Yeah. The Conmm ssion is going to
call Dr. Thomas Scherer. And M. Schock has sone
guestions for him W do have an exhibit as well.

ALJ HOGAN: Did I catch that correctly? 1It's
Dr. Scherer?

DR. THOMAS SCHERER: (1 naudi bl e).

ALJ HOGAN: All right. I s your m crophone on?
Is the green |ight on there?

DR. THOMAS SCHERER: Now it's on.

ALJ HOGAN: That sounds better.

Dr. Scherer, were you in the roomthis morning
when | went through the penalties for perjury?

DR. THOMAS SCHERER: Yes, | was.

ALJ HOGAN: And do you understand what perjury

DR. THOMAS SCHERER: Yes.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

DR. THOMAS SCHERER: | do.

ALJ HOGAN: All right. Can | have you start by
stating your full name and spelling your |ast name for
the record?

DR. THOMAS SCHERER: |''m Thomas F. Scherer. Wy
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| ast name is spelled S-C-H-E-R-E-R

ALJ HOGAN: All right. Thank you.

And, M. Pel ham

MR. PELHAM We offer, as Comm ssion exhibit,
document ati on prepared by M. Scherer -- or Dr. Scherer,
rat her.

ALJ HOGAN: Can | |abel it as, |ike, PSC1?

MR. PELHAM  That would be great.

ALJ HOGAN: Okay. Any objection to the exhibit,
M . Bender?

MR. MAHLBERG: No. No objection, Your Honor.

ALJ HOGAN: Sorry.

And, M. Jorde, any objection?

MR. JORDE: No obj ecti on.

ALJ HOGAN: All right. PSCl1 is admtted.

And, M. Schock, you're asking the questions so
go ahead.

MR. SCHOCK: Thank you, Your Honor.

DR. THOMAS SCHERER,

being first duly sworn, was exam ned and testified as
foll ows:
DI RECT EXAM NATI ON
BY MR. SCHOCK:
Q M. Scherer, can you just give us a little kind

of brief background of your education and experience?
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A. | certainly can. | got my BS,

MS, and PhD from

the University of M nnesot a. Probably relevant to this

is my senior design project as an undergraduate was a

tile drainage project.

But in terms of North Dakota drainage, |'ve been

here since 1991. And as you all know,

our wet season

started -- our wet cycle, | should say, started in 1993.
By about 1995 | started -- at the request of county
agents of crop inmprovement associations, | started doing

presentations about tile drainage because they were

requesting it.

And we are -- | work for NDSU Extension. We are

in education. So if people ask questions and they want

the technical details, we provide it to them We don't

make the decision for them about whether they put in

tile or not, that's up to them but if

sonmebody wants

the informati on, the technical informtion, | want to

give it to them so they make the right

deci si on.

So the questions started increasing a |ot so

in 1999 | joined together with my coll eagues at the

Uni versity of M nnesota and we started doing tile

dr ai nage desi gn workshops. They were two-day workshops.

And | think the first one we did, we had 45 people there

from both M nnesota and North Dakot a.

And t hen after

that, it kept increasing, and we've been -- we've done
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them annually up until a couple of years ago. At that
time there was only one tile contractor in the Red River
Vall ey and they were |located in -- they are |located in
Brooks, M nnesota. And | think ElIlingsons nmoved here

in 2000. And then a lot of other contractors started
com ng up.

So we' ve been doing these workshops. And we
estimate that over the years we probably trained over
2,500 people in the fundamentals of tile drainage. Most
of our clients have been the public and farmers and
government agency people. W're not trying to make them
installers. What we're trying to do is introduce them
to how you design a tile system so that, when they do
talk to a contractor |like ElIlingson, they know what
these ternms mean. So that's been ny background.

In addition to the -- teaching some of the
technical details and where to find out information
about how to apply them to individual fields, we've al so
given -- nmy colleague Dr. Hans Kandel and | have given
numer ous, many, many, many presentations to different
groups that | asted for an hour or more, to some of the
wat er resource districts, to the soil conservation
districts, and places like that. W don't get into
design. W get into the fundamentals of tile.

So, in addition, |'ve been involved with several
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-- quite a few research projects, one of them just ten
ml|es south of here. We were working with a farmer down
there by Fairmount for over ten years on their field,
some on the M nnesota field. All up and down the
Val | ey. Primarily what we're | ooking at is the inpact
of tile on salinity, which has not been menti oned here
t oday.

| had a five-year project where we were | ooking
at the water quality comng out of tile. W had eight
sites stretching fromthis county all the way up to
Wal sh County. We collected sanples for four-year -- for
-- for one sunmer we did a recon and then for four years
we coll ected whenever the tile were running and anal yzed
them and our State Department of Environmental Quality
did the analysis of the water. W didn't -- we didn't
do that. So we got all that background. W' re trying
to | ook at what are the impacts of salt.

And one of the things | would nmention here is
t hat when you renove this soil fromthe Red River
Val | ey, as you go deeper, the salts increase
significantly. So the contractors have to be extremely
cogni zant that they keep the topsoil separate fromthe
bottom soil. Because if you put that bottom soil back
on top, it will affect yields. W know that

specifically. And that takes awhile to recover that,
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that ability to -- to get to full. But | don't have the
data in the Red River Valley, but colleagues out by
W Illiston have been | ooking at the inmpact of the
pi pelines in the oil country, and mostly they're | ooking
at pasture grasses and things like that. And their
estimate is that, after construction, it sometimes takes
four to five years to get back to normal production. So
| would bring that up for the Comm ssion, that consider
that -- | don't know if -- where you would fit that in,
but as a neutral party, that is something that we've
observed.

And | don't know if these -- in the pipeline, if
-- 1 don't know anything about the construction or the
materials they're selecting, but as they put it in,
these are high water table areas where you're going to
find this tile so there's going to -- it's going to be
covered in water periodically. It's been our
observation that the -- we go through seasonal high
water table. This time of year, in the next few weeks
we will see it rise. There's no doubt about it. Our
tile systenms run primarily beginning after the melt,
after the frost goes out of the ground, up until about
the mddle of June and then it drops. And if we get a
wet fall like in 2019, then we'll see it run again. We

rarely ever see it run in the sumnmertime, in July and
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August

and early September. So that's what happens in

this area. [

probably tel

Q

Okay.

think any of the tile contractors can
you the same thing.

So | think it's safe to say you' ve been

working with drain tile or talking about drain tile

since the early to md '90s?

A
Q
A
Q
A

That's correct.

And consistently, like, you still do this today?

Yes, we do.

Okay.

In fact, 1've just been on a couple of farm

visits regarding this a little farther west out in Logan

County.
Q

Sur e.

So in that tinme have you been around

anywhere where they've cut or damaged drain tile and had

to do any repairs to it?

A
were --

proj ect

Yeah.

one of

| can give you -- just |ast sumer we

our grad students was putting in a

and managed to go out in the field and punch a

hole on a tile system 50 feet apart with a 4-inch tile

and they managed to hit it dead center. So we had to go

out there and we dug it up, found it, and repaired it

our sel ves.

But it

install ati ons.

's a-- it's a comon practice in

Sometines tile gets stretched or it gets

PAGE 216




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

broken and most -- you talk to the contractors, just
like this norning, it's common to repair them but
usually not over 50, 60, 70, 80 feet. It's usually a
smal | break that they're repairing.

Q So maybe just like an individual puncture that
you're used to seeing versus a -- because | think what
we're likely to see with a pipeline like this going
t hrough, you know, kind of laterally intersecting it,
you know, 50 to a hundred feet is nost likely to just be
sheared off and then, as Ellingson was discussing, you
know, just entirely replaced in that area with a
different type but -- | think they were claimng it
woul d be conpati bl e?

A. Yeabh. In the floods of 2009, right out by the
Har ol dson -- Thar al dson Et hanol plant, we had a project
out there we were sanpling. And the flooding was so bad
it came over the road and it actually exposed a bunch of
the tile. So they -- they basically came in and j ust
put in new stuff over the top.

Q Sur e.

A But, yeah, those kind of problems happen in
various -- there's been cases where we've had, nmore in
t he southern part down towards Oakes, you can have iron
ochre problems, which is an iron bacteria that gets in

and plugs up the tile. And | know that stretches of
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t hat have been replaced but it's not like it's -- you're
di gging a hole underneath it. What you're doing is just
exposing it, taking out and putting in new pieces. So
you still have that support underneath to hold the tile
properly at the grade and elevation that it needs to be.

Q Sur e. So the -- the base underneath the tile is
i mportant to the --

A.  Absol utely. | f you |l ook closely at nost tile
pl ows, they have a rounded bottom so that the rounded
tile sits on that for support.

Q Okay.

A. And you don't want a flat bottom because
depends on how they back -- backfill it, you can start
to squash it.

|'ve -- several years ago | worked with a farmer
on the M nnesota side where he had one field that had
been installed in December and it was cold. And whoever
put it in didn't backfill properly. So what happens is
he ended up with a bunch of squashed tile fromthese --
you ever watch them when they plow it in, sometinmes you
can get pedons or soil chunks this big around. And if
they're frozen and you push them back into -- into the
trench, it will squash. And the way we know that is
| ooked at hundreds of feet of video that they'd run up

there and they were | ooking at | aterals and they were
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| ooking -- there's one part there were three submains,
ei ght inches diameter, all squashed flat. So that tile
system was not working properly.

So it has to do -- we always talk about it in
t he wor kshops, 50 percent -- you know, you spend nost of
your time planning it and then you install it, but you
got to install it right. And the installation is the

key to making these things last for a hundred to

150 years.
Q Sur e. | guess | had assumed they had -- they
woul d install it with one of the plow type of systens

where they're just kind of burying a plow into the
ground and the -- unspooling the drain tile as
they're --

A.  Yeah, that --

Q One fatal swoop instead of, you know, digging a
trench, put in the drain tile, and backfilling. I
didn't realize that was one of the ways that it was
install ed.

A Most of the crushed |aterals is where they canme
into the main.

Q Okay.

A.  And they do have to open up -- depending on the
size of the main, you can plow themin. And some cases

when they're | arge, you -- they have -- you have what
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they call single wall tile and you have dual wall.

Sonetimes -- at that time, the dual wall is very s
It comes in pieces. Sonetimes 10 feet, some 20.
got to open up a trench to put them-- install the
That's where nmost of the damage took place --

Q Okay. ls --

A -- is in those, not -- not out in the fiel
Because a tile plow just cuts a furrow and inst al
tile behind it, as you nmentioned.

Q Sure. So noreso |ike when they were talKki

about the headers or the main lines is where you'd
more of the open trench type of situation?

A. Ri ght .

Q Okay. So if a pipeline was to come al ong
there's already an existing tile system would the
repair of that tile system in your opinion, inmpac
performance, the performance of the tile systen?

A.  As long as you bedded it properly and you
you replaced it with a -- and you support it and k
on the grade it's -- it's meant to be, it shoul dn

i mpact its performance.

Q Okay.

A The bi ggest problem that we have is, contr
popul ar belief, clay is not a problemin tile. It'
fine sand. And that will mgrate in with water

tiff.
So you

m

d.

s the

ng

see

wher e

t its

-- and

eep it

t

ary to

S
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movement. And if you got any dips in the line, that's
where it will congregate. And it will take time, but
eventually it may plug it up.
So | think research done in Ontario and Ohio

i ndi cated that you can't be perfect installing these
things with just plows. So they allow a certain up and
down novenent. It's usually equal to about half or a
little nore of the diameter of the tile that you can
tolerate this variation.

Q Sure. So how about -- as M. Ellingson
descri bed how their plan for repairing the tile al ong
this project, does that sound l|like a sufficient way to
ensure that the system continues to function |long ternt

AL As far as | can tell, if you're using a metal
support for the tile as it goes across where they cut, |
don't see any problem The main concern | had is if you
just replaced it with a simlar piece of tile, you would
have to conpact that support underneath it wherever

those tile |lines went across --

Q Sur e.

A -- to about the same bul k density it was before.
And that could be -- that could be a | ot of work.

Q Sur e.

A So using an external support is a great -- is a

good i dea.
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Q Li

ke they say, | guess -- | think he tal ked

about sandbags as a --

A. That's -- that's to -- yeah, the support.

t hi nk about it, you could have a what? 50-, 60-,

el |,

70-f oot |l ength of metal pipe. There's going to be some

bend there. So supporting it in the mddle is probably

going to -- if they backfill it properly after, if

soil sett

be just fi

the

es after a couple of years, it will probably

ne.

Q Sure. Okay. So I think we started touchi

this with

ng on

anot her witness earlier. So if you were to

want to put drain tile in a field that already has a

pi peline i

nstalled in it, do you think that would

the cost of the systen?

A. You know, when you -- as we say in the

wor kshops,

there's no one right way to tile a fiel

But when you sit down and you work out different

scenari os,

-- same i

i mpact

d.

you al ways end up with about the same amount

neal feet of -- once you' ve determ ned t

spacing and so forth, you always end up with about

he

t he

sane |lineal feet of tile no matter which way you design.

So putting a header in there probably m ght add sone

cost to the -- you know, if you had to go around

design around a pipeline, but it's not going to --

$1, 200 or

t housand dollar an acre, it's not going

t and

to add
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t hat much more cost to the -- to the systemin ternms of
the material. \Where a |ot of the cost is, is actually
maki ng the connecti ons.

Q Sur e.

A. Because you got to dig -- you got to dig down
and physically make the connections to these headers.
That will add to the cost. Now, it all depends on the
equi pment that the installer has and so forth.

Q Sure. So | think it would -- it would |ikely
i mpact the cost but maybe not significantly when you
consider with the cost of the whole system? |Is that

what your --

A. Yeabh. | f you |l ook at the cost for a quarter
section, it's -- it's going -- it my add to it, these
-- trying to design around them If you can go over the
top of them it may not change it at all. It all

depends on how deep the pipeline is.

Q Sure.

A. The one concern, though, that | had was many of
t he mai ns and submai ns are anywhere fromfive to
ei ght feet deep. And if they have to cross through
t here, how are they going to handle that? | nmean, if
you got a 12- or 15-inch main, is that the same depth
that you're trying to put this pipeline, you either go

under or -- | don't know how you handle that. That's up
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to the contractors to figure that out.

Q Sur e. Okay. I don't think |I have any other
guestions for you, but thank you for being here today.

A, You're wel conme.

ALJ HOGAN: M. Mahl berg, any questions?
MR. MAHLBERG: | don't. Thanks, Dr. Scherer.
ALJ HOGAN: M. Jorde.
MR. JORDE: | have a few questions.
CROSS EXAM NATI ON
BY MR. JORDE:

Q Doctor, were you here this morning to hear the
testinony of the ElIlingson gentleman?

A Yes, | was.

Q And could you hear all of the questions and
answer s?

A Yes.

Q And when he was speaking, at |east from ny
perspective, it made it seem |like there really isn't
ever a problem Il n your experience, you' ve tal ked about
a few concerns. Can you think of any other types of
concerns when repairing tile lines or, you know,
connecting the plastic to clay existing |lines, or just
different best practices that the Comm ssion should be
aware of ?

A No. Like | said, repair of tile lines is pretty
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conmon.
speci al
you' ve
| at er al

ones.

poi nt ed out,

get these | ower

As a matter of fact, manufacturers make a

insert that you put in both sides and then

got tile tape that you would tape them for

S. And the same with connectors for the other

That's pretty well established in the industry.

So making the connections -- | think, as

four, five feet mxed in with the topsoil.

Q

Screeni

a bigger concern is -- is that you don't

soils fromthe Valley down around three,

And so you're tal king about the inportance of

ng the topsoil and avoiding soil m xture because

t hat woul d reduce yiel ds?

A

It coul d. It coul d. But | think standard

practice is to take the topsoil off, put it on one side,

and take the bottom soil off on the bottom | think the

m ni ng

i ndustry does this all the time. And just

sure you put it back the same way.

Q

mak e

Sure, sure. And that answer is kind of along

the same of an answer you gave to the question of

this impact performance, and your answer was,

essentially, if they do everything right, there
shoul dn't be a problem s that fair?
A That's correct.

Q

coul d

Al'l right. And you would agree that's pretty

much true of pretty much anything; as |long as we do
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everything a hundred percent right every step of
way, there shouldn't be an issue?

A | nstallation of tile is -- is -- if it's
it's performed -- the design is the |ayout, but
actual installation is where you make the right
connections at the corners and you keep the righ

and everything. If the installation is right, t

the

-- if

the

t grade

hen t he

systemwi |l last for a long, long time. W've got a | ot

of documented evidence of that. We al so have docunent ed

evi dence of poor installations.

Q Certainly. And in ternms of if I owned a farm

say, a 24-inch pipeline were to come through it,

regardl ess of what it's shipping, and then |I wan

ted to

go ahead and place a tile system across that quarter

section, |et

s say, are you famliar with the new

difficulties or limtations or increased costs now t hat

we're trying to work around an existing, say, 24-inch

pi peline?

A. | think it would depend on how deep that
pipeline is. A lot of the tile in the Red River Valley
is only three to three and a half feet bel ow surface,
the | aterals. Mai ns, some mains, that -- everything's
got to drain to them so they're al ways deeper. The
water's got to go sonmewhere, right, and it's got to go
to an outl et. Sol -- I"mnot sure if | can give you a
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definitive answer on that.
Q Woul d you -- if you were designing it, would you
prefer that the tiling system go above or below the

pi peline, the CO2 pipeline?

A | don't know if there's an answer to that. It
all depends on where -- what part of the field you're
tal ki ng about and what -- are you talking about the

mai ns or are you tal king about the |aterals?

Q Well, what I"mtrying to get at, sir, is just to
give us sonme education, because you clearly are an
expert on the factors that factor in. | realize no
specific field is identical to the next. But what we
think we're trying to figure out here are the best

practices and the things we need to be concerned about.

A. If I knew there was a 24-inch pipeline out
there, I would -- and had it marked by, you know, the
| ocation services, | would try to design around it using

headers and not bother to try to mess around going over
t he top.

We've had sone spectacular -- there was just a
case down in lowa a few years ago where a tile
contractor hit a natural gas pipeline with the tile plow
and blew it all up and burned it all up, created a
crater over 200 feet |long, 50 feet wi de when it blew

So you can't always be certain that the depth they give
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you is exactly the depth that you're go

at .

ing to find it

A col | eague of mine in Manitoba told me about a

Situation where a farmer went over a si
t hi ng. He m ssed -- m ssed that natura
about that much. He didn't realize unt
So a 24-inch pipeline, | think
around it.
Q Okay. And the tile plow, would
t hose can plow to depths of seven foot?
A. |f you got the power. Most far
t hat deep unless they're -- that's why
600 horsepower engines on those plows.
to seven feet. And that's what | nmean.
like an 8-inch main with a tile plow.
Q Okay.
A. But when you get above that, th
get a little nore difficult.
Q Ri ght. Okay. Thank you, sir.
ALJ HOGAN: Comm ssioner Chri st
COMM SSI ONER CHRI STMANN: Most

have already been asked, but were you h

mlar type of
| gas pipeline by
il afterwards.

| woul d design

you agree that

m plows can't go
t hey got
They can go down

You can plow in

en it starts to

Appreciate it.
mann.
of my questions

ere this norning

when M. Ellingson tal ked about the very significant

amount of the Red River Valley tiling work that his

company does?
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THE W TNESS: Yes.

COVM SSI ONER CHRI STMANN:  And being so famliar
with the tiling work that's done in the Valley, did that
surprise you?

THE W TNESS: No. You know, the National Fish
and Wldlife had a database tracking the permts, tile
permts, but at the time they put that together, the
state |law was that if you tiled |ess than 80 acres of
i mpacted area, you didn't have to get a permt, so none
of them were put in there. And so it's been an ongoing
big-time activity for quite a while.

A lot of farmers have put in their own. They
got their own plows. They put in the tile. And they
may only tile 40 acres at a crack so they -- | think --
you're famliar with the |egislature. They changed the
| aw here a couple years ago so that -- | think it's
going to be anended this year, but anything over -- if
you tile anything between 15 and 80 acres, you have to
l et the |ocal water resources board know.

COMM SSI ONER CHRI STMANN: Okay. But you're very
famliar with the Ellingson conpany. They're a
substantial presence in the Valley with its business;
correct?

THE W TNESS: Yes, | am Like nost contractors

in the Valley, | sometimes help themwith some technical
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probl ems that

cowm

they run into off and on.

SSI ONER CHRI STMANN: And so among the

| arger contractors, is there any disproportionate anount

of conpl aints or anything about Ellingson or do people

generally seem pleased with their work?

THE W TNESS: Generally pleased, yeah. But |

don't track -

- | don't keep a |l og of conplaints. ' ve

had people come in and visit with me, conparing two

di fferent designs and asking questions in that regard

but --

COMM SSI ONER CHRI STMANN: But not aware of any
di sproportionate troubles or anything |like that?

THE W TNESS: Not -- not that |1've -- not that |
woul d say -- every business has sonme conpl ai ners. No
doubt about it. But not disproportionately, no.

COwW

SSI ONER CHRI STMANN: Okay. And then you

had tal ked about, when you're initially putting in the

tiling, that

it's kind of a rounded ditch so that the --

the lateral will set down nicely in that cup. | guess

had al ways - -

| thought they were V-shaped. But it

doesn't lay on a flat surface; correct?

THE W TNESS: Ri ght. Some -- | should have said

some are slightly V-shaped, sonme are rounded, so to

accommpdat e t

he curvature of the tile so it doesn't get

squashed, you know.
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COVM SSI ONER CHRI STMANN:  So in this case
somet hing comes through and disrupts those, they'l
presumably cut it and put the hydrocarbon pipeline
and do sonme backfilling to get to the right |evel
you're going to be flat. And M. Ellingson's
description of that heavier line and that put insi
the metal culvert, you think that will satisfactor
support that so that it doesn't sink and cause a d

THE W TNESS: At first glance | would say

| don't know what the thickness of the metal -- 1|

when
[
in

and

de of
ily
ip?
yes.

d have

to have nore specifics about what -- what the metal

corrugated pipeline they're using to insert the ti
But that would provide that -- you wouldn't have d
soil contact through that -- that stretch so you

woul dn't have all that overburden |aying on top of

le in.

irect

it.

So it -- the metal would take care of that problem if

that's how they go about doing it.

COVM SSI ONER CHRI STMANN: | don't have any
guestions, but | just do want to say this, Dr. Sch
| sure do appreciate you and the Extension Service
maki ng yourself available to us so that we can get
information froma neutral party that brings such
extensive expertise as you do. Thank you.

THE W TNESS: You're wel come.

ALJ HOGAN: Comm ssi oner Haugen- Hof fart.

ot her

erer.

some
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COWMM SSI ONER HAUGEN- HOFFART: Thank you.

| thought Randy was going to say his support for
you from being from NDSU.

(Laughter)

COWMM SSI ONER HAUGEN- HOFFART: Just to go off of
what Comm ssioner Christmann was tal king about, you
know, you tal ked about that dip, and you testified
earlier when M. Schock asked you about, you know, you
woul d support that metal support so you don't have that
di p, have you ever seen like if a pipeline comes in --
and this is just me growing up where | did -- any of the
tile heaving, a heaving notion of the tile versus a
sinking in? And if so, what would cause that?

THE W TNESS: That question comes up all the
time, do you get frost heave on tile lines? And as far
as we know, that does not happen. If the tile is doing
its job right, it's removing all the water around it,
the excess water. So you don't get that expansion and
contraction that would cause that heave but you -- if
you -- with almst any -- any time you dig a ditch and
you -- you're going to get some slumping in it. So if
you just put the tile through that, over time it would
-- the soil would settle with rain and so forth.

So that's what | was concerned about, is that

when you go across where they dig the pipeline in, that
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if you don't back -- if you don't conpact it to support
the Iine properly equivalent to what the existing soil
is, then you could have some slunping in the future. So
t hat metal support is going to -- is going to reduce

t hat .

COWMM SSI ONER HAUGEN- HOFFART: So for ny
under st andi ng, any time you disturb that, your
suggestion is to put in a metal support to help prevent
any of that?

THE W TNESS: That was ny understanding, is

that's what -- that was the plan that they were going to
use for this -- whenever they crossed a field with tile
line.

COWMM SSI ONER HAUGEN- HOFFART: Okay. That's al
| have. Thank you so much.

THE W TNESS: You're wel cone.

ALJ HOGAN: M . Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Judge Hogan

Does the depth of the tile, is that dependent
any way on the high -- highest water table mark? So is
t he depth specific to the tile based upon the water
tabl e?

THE W TNESS: Absol utely. If the water table
only comes up to five feet fromthe surface, it doesn't

do any good to put tile in. The only way tile flows is
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the water table has to come up and intersect it and
flows in. Research has shown that over 70 percent of
the water entering a tile comes in fromthe | ower half.

So we've had people put in tile that didn't need
it because their water table never got high enough, but
t hey joined the bandwagon, you m ght say, because the
nei ghbors are doing it. So you definitely have to -- |
keep asking people, do you really have a high water
t abl e problen? And nost of my questions are becom ng
farther west, over in the Beach ridge and that. And
what | ooks |ike a water table problem may not
necessarily be. You have to really have evidence of
that. That's why whenever | get calls fromthat, |
grill the people pretty heavily, because it doesn't do
any good to put tile in someplace where the water wil
never get to it. So the -- the elevation has to be
there for the tile to work.

SUBSTI TUTE DECI SI ONMAKER DAWSON: And so the
goal is to dry out the top layer of soil to what |eve
that's opti mun?

THE W TNESS: From soil science point of view,
you can -- we'll start with if you take a soil colum
that's made up, it's got a |lot of pores and m nerals and
roots and everything else and it -- but you can saturate

it. In other words, you can fill all the open space
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with water. When you drain it, depending on the pore

size like clay and all that, you only dr

amount that the gravity will pull out of

ain out the

t he water. So

what's left is what we call plant avail able water. So

you' re draining out this excess and not
pl ants use.

SUBSTI TUTE DECI SI ONMAKER DAWSON:
dependent on every field? | mean, it's

soil dependent? It's not -- there's not

the water that

And that's
field dependent,

-- the best

depth to put in drain tile is ten inches deep, there's

no rule like that or rule of thunb?

THE W TNESS: Yes, there is, because the

manuf acturers want at | east two feet of

the top of their tile if you're on a far

over burden over

m field because

you're going to drive over with a tractor. So they --

that's usually about the m nimum they want overburden.

They woul d prefer three deep but -- it all has to do

with farm ng operations with equi pment and the

conpaction of the soil or the forces of
the i nplements more than anything.

SUBSTI TUTE DECI SI ONMAKER DAWSON:
further questions.

THE W TNESS: You're wel cone.

the soil due to

Thank you. No

ALJ HOGAN: M. Pel ham or M. Schock, any

redirect?
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M. Mahl berg, any further questions?
MR. MAHLBERG: No, thank you.
ALJ HOGAN: M. Jorde.
MR. JORDE: | have one.
RECROSS EXAM NATI ON
BY MR. JORDE:

Q So, Doctor, in terms of ground shifting or
settling after you refill a trench, you do the trench,
you refill it and ground can shift and settle, what

again are the best practices to mnim ze that other

t han, you know, do a good job? | appreciate that, but
t he actual practices and to the point of, you know, for
instance, if there were conditions and this was
approved, what should be -- we should be expecting of
the tile contractor?

A. You know, | would -- | don't put in pipelines.
|*"'m not an installer. So |I would assunme that they have
practices that they use when they put in these pipelines
for bedding -- bedding the pipe and refilling them

From ny perspective, the biggest thing |I have,
as mentioned a couple of times, is the salinity and the
poor soils are down below and not m xing them together
at the surface.

Q And then also supporting the tile line itself

with some type of structure?

PAGE 236




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

A.  That's correct.

Q Okay. And do you have a preference or a best
practice on which should be used?

A. | ve never had the opportunity to have to do
that so | --

Q Have you had the opportunity to observe what you
beli eve worked maybe better than other practices?

A. No. This is relatively new to me.
Okay.
We haven't run into this before.

Okay. Thank you very much. Appreciate it.

> O »>» O

You' re wel come.
MR. JORDE: Not hi ng further.
ALJ HOGAN: Are there any other comm ssioner
guestions?
Al'l right. Thank you, Dr. Scherer.
THE W TNESS: You're wel cone.
ALJ HOGAN: | think we'll take our afternoon
break and we'll shoot for about 15 m nutes, maybe 3: 10.
And, M. Jorde, we're going to go to your
wi t nesses next so if you want to get them ready during
t he break, that would be great.
MR. JORDE: W I do.
(Recess)

ALJ HOGAN: All right. Okay. M. Jorde, do you
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want

to call your first witness?

MR. JORDE: Yes, | do. And | call M. Ben

Dot zenr od.

ear |

i s?

ALJ HOGAN: M. Dotzenrod, were you in the room
ier when | went through the penalties for perjury?
BENJAM N DOTZENROD: Yes.

ALJ HOGAN: And do you understand what perjury

BENJAM N DOTZENROD: Yes.

ALJ HOGAN: And being advised of the potenti al

penalties for perjury, do you promse to tell the truth

in t

his case today?
BENJAM N DOTZENROD: Yes.

ALJ HOGAN: All right. Thank you. Can you

start by stating your full name and spelling your | ast

name for the record?

D- &

BENJAM N DOTZENROD: Benj am n Dot zenr od,
T-Z-E-N-R- O D.
ALJ HOGAN: All right. Go ahead, M. Jorde.

BEN DOTZENROD,

being first duly sworn, was exam ned and testified as

foll

OWS

DI RECT EXAM NATI ON

BY MR. JORDE:

Q Sir, you were able to give some testinmony in
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Gwi nner; is that correct?

A Correct.

Q And then you' ve been here today when -- and |
should first say nmuch of what you tal ked about and your
concern was with tiling and the different potenti al
i ssues and harns related to repairs and replacenment if a
pi peline was put in place?

A Correct.

Q And you were here today, were you not, able to
listen to M. ElIlingson?

A Correct.

Q All right. And did his testinmny satisfy or
take care of the concerns that you have?

A No.

Q All right. Wiy don't you walk us through the
concerns you have, please?

A. Sure. So, first off, I feel |ike the
instability of the subsoil on this specific field was
di scounted and that's why | brought this visual
denmonstration, which I'"lIl just get over with right away
here.

Q And just descri be what you have in front of you

and what you intend to illustrate denmonstratively.
MR. MAHLBERG: Your Honor, |I'm going to object
potentially as to the foundation. | don't know what
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we' re about
| have found
f oundati on.
some sort of
expertise, |
t hat suggest

install ation

to do so | have a tough time figuring out if

ation for this or not -- or if he has
Excuse ne. If this is being offered as
rebuttal on drain tile issues that require
don't have anything out of this witness

s he has expertise with respect to the

of drain tile, the relationship of

pi pelines to drain tile. And so before we go through

this, | thin
this witness

ALJ

k 1'"d like to know the foundati on for what
i's about to denmonstr ate.

HOGAN: Do you want to have him go through

that? | know you weren't at the |ast hearing, M.

Mahl ber g, bu

t I think M. Dotzenrod addressed some of

t hat, but maybe you could just have him go through that.

MR.

Q (BY
Ben, what's
demonstrativ

| et's establ
you trying t
A ' m

drain tile |

J ORDE: Sur e.

MR. JORDE) | guess let's first explain,
your intent to show in ternms of the

e you have here? Before you do it, just

ish first what's the intention? What are
o illustrate?

intending to demonstrate that when these

I nes break, soil flows through the system

| eaving a cavity that can't be seen fromthe surface.

And | have s

can't see it

een firsthand with my own eyes that you

fromthe surface because there's a crust
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hol di ng the topsoil together when there's an air pocket

down here. And |'ve seen these coll apse after 1've
driven over themwith a tractor. And |I think that's
i mportant.

Q All right. So the denpbnstration you have here

is based upon your firsthand know edge on your own field
which is an affected field by this project and this is
in rebuttal to the testimony related to what
M. Ellingsworth (sic) said in terms of settling and
soil and, essentially, not having the issues that you
have seen. |Is that fair?

A Correct.

MR. JORDE: All right. | think based on that
and his own personal experience and he's offering this
as a demonstrative to illustrate problenms on his own
field which is affected potentially by this project, |
t hink he can move forward with the demonstrative.

ALJ HOGAN: Any objection that you want to put
on the record?

MR. MAHLBERG: We can do it on cross, | guess,
to the extent that we need to tal k about the
qualifications.

ALJ HOGAN: Okay. Go ahead.

Q (BY MR. JORDE) And just explain each step,

sir, as you go.
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A. Okay. So what --

MR. MAHLBERG: Sorry, M. Dotzenrod, |'m going
to interrupt one more tinme. | don't know how dynam c
this is about to be.

THE W TNESS: It's very short.

MR. MAHLBERG: Okay.

THE W TNESS: Very short.

A. Okay. So what will be happening here is --
well, first 1'll explain what everything is. This
tinfoil on top is the topsoil that we walk on. And this
tub has been filled with rice, and that represents the
subsoil. And this -- the pipeline would be running this
direction on this field. And this represents the drain
tile that's on a grade.

And so when this drain tile breaks, the rice, or
the subsoil, will flow through the systemand it will
create a cavity or an air pocket underneath the topsoil.
The topsoil doesn't collapse right away. And so
eventually when you drive over it with a tractor or
something, it can coll apse.

And so is it okay to nmove forward?

Q Sur e. Go ahead.

A So let me break the tile, and this rice and
subsoil will flow out of the system So as you can see,

this takes time, as M. Scherer alluded to. lt's not
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somet hing that happens overni ght.

Q And so wal k us through -- | mean obviously we've
got a | ot of subsoil there. So walk us through, in your
experience, what you have seen occur and what's this
illustrative of. As the rice here, the subsoil,
continues to essentially drain out, what is created?

A. So an air pocket or cavity underneath the
subsoil is created that you cannot see fromthe surface.
And then that -- eventually, the topsoil, which has a
crust on it, eventually coll apses at sonme point. And we
-- it can't be predicted, but sometimes it coincides
with a pass with a heavy inplenment.

Q And in your personal experience, what -- were
there any particular conditions such as especially soggy
or any type of weather conditions that affected it, or
is this condition purely based upon what's happening
beneath the surface that we cannot see?

A. | don't think there was any speci al
circumstances. It happens under normal conditions. Wy
concern is that a tractor or a combine could potentially
fall onto the pipeline.

UNI DENTI FI ED SPEAKER: Can | interrupt for an
expl anatory question for what's going on?
ALJ HOGAN: If it's okay with M. Jorde.

MR. JORDE: That's fine. Go ahead.
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UNI DENTI FI ED SPEAKER: What is the bottom ess,
li ke, pit that's -- the bucket? You have a subsoil that
is pouring out. You' ve broken the drain and this -- |I'm

just trying to understand this while you're doing it.

Where is the subsoil going?

THE W TNESS: Sure. So | have it set up this

way kind of for |ogistical purposes. Obviously it's not

falling into a bottonl ess pit to the center

of the

eart h. Normal |y what would happen is if this tile

connection came apart right here at the bot

rice is comng out, instead of going down,

tom where the

t he high

wat er table would be forcing the subsoil through the

tile line that still exists going this way.
the outlet. And so this is being carried t
poi nt .

UNI DENTI FI ED SPEAKER: Si deways - -

So this is

o the outl et

THE W TNESS: lt's a m xture of subsoil and

water and it's flowing. And, you know, we
on this field, and that's another concern i

Dr. Scherer stated, sand has the potenti al

do have sand
s that, as

to plug tile

lines. And it's sonmething that does happen.

Q (BY MR. JORDE) And so, Ben, then
that, in the interest of time because | thi
is being made, we don't have to wait unti

all the subsoil, you know, is carried away,

-- just so
nk your point
t he whole --

but
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essentially what you're saying is there's an opportunity
for the subsoil to essentially drain or travel

somewhere, and then until an unsuspecting person with a
conmbi ne or, you know, grain truck or sonething goes over

it, they may not know of dangers of what happened

beneath the surface. Is that it?
A. Correct. So this -- the subsoil | eaves the
field. It'"s no longer in the field. And that's what

creates the cavity.

Q Does the absence of that soil have anything to
do, based on your personal experience, with yields? |Is
t here any concern about that? Or is that so far bel ow
that it doesn't really affect the yields?

A In that area where that tile connection comes
apart, they're unable to keep -- they're unable to keep
the topsoil separate because it coll apses so far down.
So in that -- it's a very small spot, but, yes, there's
yield | oss.

Q So when Dr. Scherer was tal king about very
i mportant to keep the topsoil and the subsoil from
m xing for yields, is a potential break in the tile
I i nes anot her avenue for potential yield |oss, in your
opi ni on?

A Yes.

Q Okay.

PAGE 245




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

A. So now I'm just going to go for a tractor drive
and the topsoil will collapse and the tractor will fal
bel ow ground and possibly onto a conpressed carbon
di oxi de pi pe.

Q All right. And in terms of the explanation that
M. Ellingson gave of essentially everything is going to
be fine, was the purpose of this to demonstrate all of
the risks that you may not even be able to see after a
contractor thinks they did a good job?

A. Correct.

And a steel casing was nentioned. And -- let's
see. Does that mean that area -- you know, drain tile
wor ks because there's holes in it. Steel casing, does

t hat prevent drainage? And also, you know, this time of
the year when we are driving on gravel roads or even
paved roads, a lot of times when you go over a culvert
or a steel casing, there's a significant bunp. | mean,
that signifies the movement of ground. So you m ght
possi bly be making things worse by encasing it in steel.
" m not sure.

Q And in terms of what M. Ellingson was saying,
we had the discussion about grade and that a | ot of the
land is very flat, but obviously the starting point of a
tiling system has to be above grade from the drainage or

t he out put area. Did you have any issue with his
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testinony related to the grade?

A Sure. So in the -- | don't know if it was
subm tted today or not, but Dr. Scherer did have a
document that | saw yesterday stating .3 percent grade
is within the --

MR. MAHLBERG: ' m going to object at this
poi nt . Before we get into M. Dotzenrod testifying, it
appears to be as an expert on rebuttal to the expert
testinony for which a foundation was establi shed. I
t hink we need to have a foundation established for this
wi tness as an expert, his background in soil science,
drain tile, pipeline and drain tile. There's none of
that that's been offered, at least at this hearing. And
| apologize if it was established at the | ast hearing,
but otherwise | don't think, if he's going to read off
and di sagree with Dr. Scherer's opinion --

THE W TNESS: " m agreeing with Dr. Scherer.
That's what |'m doi ng.

MR. MAHLBERG. And | don't know what you're
about to do so I'mnot trying to --

This is a foundati on-based objection. If he is
going to read about and opine on what an expert has
said, he needs to be an expert to do that.

ALJ HOGAN: Well, maybe -- could you just

clarify if he's being offered in that capacity, or as a
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| andowner, farmer capacity is his testinony being
of fered? Maybe some clarification would be hel pful.

MR. JORDE: Sure. He is the world' s expert on
his own field and that's why he is here. And there's no
expert that knows more about the actual effects of |and
giving away or drain tile breaking or heaving on his own
field. And he doesn't have to be an expert -- you know,
Abraham Li ncol n woul d have been an expert in the |aw and
never went to |aw school. And so he has the
gualifications based on personal observations and that's
what he's testifying to.

ALJ HOGAN: And so just so I"'mclear in |ight of
t he objection, he's testifying to his field, his |and
only, and not in general statements about soil science
or --

MR. JORDE: Correct.

ALJ HOGAN: Okay.

MR. JORDE: He's testifying based on personal
observations and concerns about his |and. And, you
know, gravity and grade isn't exactly something that is
an area of expertise. It's a fact. And that's what
he's testifying to.

ALJ HOGAN: Okay. Well, with those |limtations
in place, I'"ll allow himto offer his opinions regarding

his property, as the owner and farmer of his property
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only, and | would direct the Conm ssion to take the

testinony in that regard and not general statements

offered by Dr. Scherer about these issues generally.
MR. JORDE: Okay. | appreciate all that.

Q (BY MR. JORDE) So | think, with that, just
pi ck up where we |eft off, Ben. W were talking about
t hat grade issue.

A Sure. | don't know if it matters or not, but |
did graduate summa cum | aude from NDSU in ag econom cs
and crop science.

So in his testimny, he states typical tile
grades are .1 to .3 percent, which nmeans they have a 1-
to 3-foot drop in 1,000 linear feet. So this field has
half-mle tile runs. A half mle is 2,640 feet,
mul tiplied by .003 is 7.92 feet. 7.92 feet of drop in
t hat one half-mle run.

Now, someone stated in earlier testimony that
these lines are only three to four feet deep, which I
guess | think the math speaks for itself, because
there's 7.92 feet of drop, but if you add cover of three
feet, you're actually at 10.92 feet.

Q And to add some context to that, you're saying
t hat basically on, let's say, a quarter section |ike
your ground, a half mle long, tile system starts at one

end, that at the exiting end, you would be anywhere
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from seven to ten feet. I's that what you're getti
-- beneath the surface?
A. Yeah, just that it -- correct. In that ar

it's just highly variable. And on this particular

ng at

ea,

field, you know, it runs west to east so, you know, the

tile is shall owest on the west side and deepest on

east side, which is -- so when we tal ked about --

the

it was

also said that six feet to the top of the pipe. Well,

that -- in this situation, that isn't enough consi
where they were wanting to route it and that they
wanting to cross 33 tile lines on this field.

Q \Vhat depth -- based again on your field

specifically, howthe tile is set up, the grade th

dering

wer e

at

we' ve established is needed, what do you believe would

the depth of the pipeline need to be to not distur
that, the CO2 pipeline?

A. ' m not qualified to answer the specific d
that the tile in this field is at. l|'mjust -- 1

trying to show that if you like math, it's much de
t han was st at ed.

Q All right. Very good. In terms of any ot
issues with M. Ellingson's testimny, do you have
anyt hing further?

A You know, | think a question was asked abo

you know, in -- in |low ground with high water tabl

b al

epth

m j ust

eper

her

ut,

e in
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Nort h Dakota, are there difficult conditions to work in.

And | feel like those working conditions were

di scount ed. In this area, it's comon practice to have

mul ti pl e backhoes working on excavati ons, you know, one

to dig the hole and then another one to pull out

col l apsing sidewall that's sloughing off into the

bottom

of the hole. So this field has a high water table and

there's no other working outlets for excess water.

Q And orientate us again, just in case fol ks have

forgot, of what county you're specifically tal king about

and then what portion of the county?

A. The | egal description is the northwest quarter

of section 26, Viking Township, Richland County.
ki nd of west, north central, sort of.

Q Okay. All right. And any other types of

It's

concerns that you have based on what you heard today?

A. | believe sonmething was said about a drain tile

fact sheet. |'ve never seen a drain tile fact sheet,

and | definitely had conversations with | and agents that

knew there was drain tile because | told them you
go around the drain tile.

Q And in ternms of you notifying Summt | and

got to

agents

about your concerns about drain tile, what has their

response been to date to you personally?

A. You know, |'ve made | ots of different offers,

PAGE 251




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

but all

di fficul

of them have been rejected. It's a little

t to believe that the | andowner is in control,

as was said, because every offer has been rejected by

Summi t .
have not
repair.

Q

| definitely cannot dictate where it goes and |

had any input into routing or depth or tile

Have you had the opportunity to talk from Sunm t

with a gentleman, first name Erik, E-R-1-K, |ast nane

Schovanec?

A. Yes, absolutely.

Q And what were the nature of those conversations
related to your | and?

A. I n January of 2022 -- | have an email that |
printed off for everyone.

Q And would you like that to become a part of the
record?

A Yes.

Q All right. Wiy don't | just circulate this
around, if you don't m nd.

And while that's being circul ated, because 1"
need to offer it first, but just, w thout getting into
exactly what it is, what do you intend for this to
prove? That a communi cation had occurred about your

ground and their desire for an easenent?

A

Yes. So verbally -- verbally |I was told that
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"Absolutely we can reroute this pipeline to the west
side of this field." And that was confirmed by this
emai | saying "We are working towards adjusting the rout
as we discussed on the phone with the route moving west
side of your property near the road."

That was never received. And |I followed up on
it a couple different times and they just changed the
subj ect .

Q Al right. So is --

MR. JORDE: And | guess |I'm sorry, Your Honor,
| "' m not sure if we're having our own | andowner
i ntervenor exhibit numbers or what this should becone.

ALJ HOGAN: So M. Dotzenrod offered sonme
exhibits in Gwi nner or documents in Gw nner that |
| abel ed as BD1 so this could be BD2.

MR. JORDE: Okay. Thank you, Your Honor.

Q (BY MR. JORDE) Well, with that -- well, first
| et me ask you this. Is this a true and accurate copy
of the email between yourself and a representative, thi
M. Schovanec, of Summt Carbon?

A. Yes. And | think there was a Wade B that was -
Boeshans?

-- cc'd on there.

Okay. Also of Summt?

> O > O

He was a part of that conversation. And |

e

S
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t hink --

Q Let me just stop you there just because
of have to do things in order here.

MR. JORDE: So with that, Your Honor, |
of fer BD2.

ALJ HOGAN: Any objection, M. Mahl berg?

MR. MAHLBERG: No.

ALJ HOGAN: M. Pel ham

MR. PELHAM No obj ecti on.

ALJ HOGAN: All right. BD2 is adm tted.

Q (BY MR. JORDE) And now that it's admt
just to kind of sum up, what is your intent or d
for the Comm ssion to take away fromthis email
t hose conversations you had with Summt rel ated
l and?

A. | guess that verbal comunications have
honored and even written communi cati ons have not
honor ed. |*ve been waiting for this reroute map
easement for over a year. | was told repeatedly
t hey wanted to negotiate, but every offer | made
rejected. A few times | offered something, they
repeat their initial offer with no comprom se.

|'ve also been told repeatedly that the
offers were the best they could do, only to see

expl ode higher. | have a copy of the | atest eas

we ki nd

woul d

t ed,
esire
and

to your

not been
been
and

t hat
was

woul d

easenment
prices

ement
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from January of 2023 and -- and the easement referenced
in this email from January of 2022.

Q \Vhy don't we stop there --

A And --

Q Ben, just one second. Why don't we stop there
because the email references an attachment and | want to
go ahead and get this on the record. So |I'mgoing to
mar k what |'m going to pass around as BD3 and then ||
offer it in a moment.

And, Ben, while we're doing that, so BD3 as
mar ked purports to be a January 20th, 2022, letter from
Summit related to an offer to acquire easenents; is that
correct?

A. |'"'m sorry, | -- could you repeat?

Q Yeah. And just so you understand, we just have
to lay foundation and just nmake sure that what we're
tal king about is a true and accurate copy. So | sinmply
want to confirmwi th you what we've marked as BD3, this
January 20th, 2022, letter is something that you are
testifying came from Summt and related to an offer to
acquire the land in question?

A Correct. I n January of '22.

Q Al'l right. And this BD3 would coincide with the
attachment that is noted at the bottom of BD2?

A. Correct.

PAGE 255




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

Q All right. And now --

MR. JORDE: And | guess | would offer then BDS3,
Your Honor.

ALJ HOGAN: Any objection to BD3, M. Mahl berg?

MR. MAHLBERG: | don't have any objection to
t his. Il will object if we're going to spend a | ot of
time going down the path of a history of negotiations
and each easenment that comes across and offers that come
acr oss. | think that's outside the province of the
deci sion to be made.

But with this document that was mailed to M. --
to Rose Dotzenrod and Dan Dotzenrod, | don't have an
obj ecti on.

ALJ HOGAN: M. Pel ham

MR. PELHAM | don't have any objection. I will
restate again, you know, the Comm ssion doesn't have any
jurisdiction over private negotiations between
| andowners and the conpany as to easenments.

ALJ HOGAN: All right. BD3 is received.

Q (BY MR. JORDE) And, Ben, to be clear, you were
here and sat through all of M. Powell's testinmony;
correct?

A Correct.

Q And when he made the comment that | andowners are

al ways in control and they're doing everything they can,
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you're simply responding and rebutting with your
personal experience with Summt; correct?

A Correct.

Q All right. Is there anything el se of inportance
for the Comm ssion to know about BD2 or BD3?

A. So the easement, you know, that offer in January
22 was for $215 per rod for everything, crop damage and
easement. Now that -- the |atest easenment, there's an
of fer for $650 per rod in January of '23. And the map
route is identical on both of those. They're slightly
di fferent but identical.

Q And was it your understandi ng during attenpted
negotiations with Summt that they were going to reroute
or make some nodifications that you as the farnmer of
this piece of ground requested and then they deci ded --
t hey ended up not doing that?

A. Correct. | was under the inmpression that they
woul d move it to the west side of the corridor, and that
-- 1 never received a map.

Q And would noving it to the west side of the
corridor not conpletely elimnate but help to alleviate
some of the chall enges and the econom c inmpacts to you
as the farmer and your parents as the | andowners as
opposed to if they leave it right now where they're

showing it?
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A. Correct. That -- you know, the tile depth on

the west side is much more uniform  That woul d probably

be the biggest advantage.

Q All right. And so, again, to tie this back to

what we were tal king about today, your attenpts to work

with them was to minim ze the issue with the tile,

the

issue with, you know, the | and and soil settling and

causi ng ot her problems. That was your attenpt to
with them correct?

A. Correct.

wor k

Q All right. And to date, they have not worked

with you; correct?
A Correct.

Q All right. | know you had a coupl e other

documents. | think those m ght be nobre appropriate to

add just to some prefiled testinony rather than maybe

goi ng over those today, unless this document here was
somet hing that was directly relevant to the tiling and
the |l and settling?

A Yes. That's --

Q So let me -- first we'll pass it out. We'll do
t hat .

MR. JORDE: And so |I'm now, Your Honor, marking

BD --

ALJ HOGAN: 4.

PAGE 258




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

MR. JORDE: -- 4. Yes. Thank you.

Q (BY MR. JORDE) And then while we're passing
this around, Ben, BD4, is this a series of docunments
t hat depict what precisely?

A. They depict these -- these cavities underground
after they coll apse.

Q And is this designed to be further demonstrative
of the live demonstration that you provided?

A Correct.

Q All right.

MR. JORDE: And, again, with the understanding
these are denonstrative to help his explanation, | would
of fer BD4.

ALJ HOGAN: Any objection?

MR. MAHLBERG: Yeah. | mean, he doesn't have
expertise outside his own property. The explanation was
he's only going to testify about his own property. And
now I ' m seeing a series of exhibits on city streets with
sewer mains potentially having collapsed and cars
falling into them And | don't think that's
representative of his area of expertise.

MR. JORDE: Well, it's called a demonstrative
and it's denmonstrating rather than getting another hour
of oral testinmony on, for instance, page 1, precisely

what was illustrated here. And that's the nature of it.
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| mean, it's a denonstrative exhibit.

ALJ HOGAN: M. Pel ham

MR. PELHAM | mean for purposes of a
denonstrative exhibit, | mean, these appear to be
sinkholes. What's the cause? \Where are they at? |

mean, to me, it's not clear, but maybe M. Jorde can

establish that. | mean, this first one appears to be
the only one that is -- well, except for the |ast one

| ooks like it's on sonme agriculture |and. You know, do
we know what this is? | mean, it could be a dugout.

And I don't know what it is, and so that's my concern as
to what it is. Demonstrative of what is really ny
concern with it.

Q (BY MR. JORDE) So with that, let's just try to
clarify this and then we can move on. Wth, for
i nstance, BD4, page 1, | nean obviously that's a farm
field, agriculture |land. What was your intent that this

is demonstrative of based on your understanding?

A. | was intending to show that my denonstration
with the rice does occur. | -- you know, when we've had
t hese happen in our fields, |I never thought to take a

picture of them so I don't have any firsthand pictures
so | wanted to share -- share that.
| was contacted by someone fromthe Oakes area

after Gwi nner who said they did have some pictures.
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They don't have them now, but they have sone repairs
like this that they intend on sharing at |ater meetings.
Q So then just to button this up, for instance,
page 1 of BD4, is that an exenplar of a sinkhole, and

al t hough not your field, for denonstrative purposes,
substantially simlar to the effect that you have
personally experienced on your own ground in the past?
A Correct.
Q All right.

MR. JORDE: So |I think that serves its purpose

t hen. If I didn't -- if it didn't get into evidence,
' m going to reoffer it again for that Iimted purpose.
ALJ HOGAN: Well, | have a couple of questions.

Did you just pull these pictures off the
internet or where did these pictures even come fron?

THE W TNESS: Correct.

ALJ HOGAN: So you don't know the surrounding
circumstances of what caused the sinkholes in any of
these pictures, they're just ones you found online?

THE W TNESS: That first one is fromthe
Uni versity of W sconsin and they, in the article that
t hat picture was attached to, said that this can happen
with drain tile systemns.

ALJ HOGAN: That article, did it say this one

was caused -- like is this a drain tile issue or was
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t hat what the article was about or sinkholes in general?

THE W TNESS: | believe the article was about
si nkholes in general, but the article acknow edged t hat
this can happen because of drain tile. It did not -- |
don't believe it stated that this specific sinkhole was
fromdrain tile.

Q (BY MR. JORDE) And we can follow up with that
article. | think -- it's not designed to be a
controversy. It's simply an exenpl ar of a
simlar-1ooking effect that you have experienced on your
own ground due to sinkhol es. |s that the sole intent of
t hat picture?

Correct.

Q All right.

ALJ HOGAN: I"'mwilling to maybe admt this
first picture, but | think the other ones are maybe a
little too far off the mark here.

MR. JORDE: It's totally fine. It's just
designed to -- he didn't have a camera so --

ALJ HOGAN: Okay.

THE W TNESS: Can | explain? 1It's fine. I
mean, | just wanted -- | didn't have any pictures so
wanted to give a little bit of context on what these
| ook Iike. But those sewer mains, you know, a sewer

main sort of can -- the same type of thing can happen.
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| f you have a sewer main crack and then dirt enters, you
know, from the subsoil, that continues to get washed
down the sewer main so you can end up --

MR. MAHLBERG: ' m going to --

THE W TNESS: -- with the same type of
Situation.

MR. MAHLBERG: ' m going to object. W now have
a witness who is not an expert in drain tile generally
testifying that sinkholes on sewer mains on city streets
are an anal ogous thing to what he is saying will happen
on his piece of |and. He doesn't have the foundation to
testify |like that.

ALJ HOGAN: | agree. | think that's maybe -- |
don't know. We don't know if that's simlar or not or
-- 1 think it's beyond what we need to talk about today.
"' m going to note Summt's objection to the photos.

| am going to admt the first photo, but the
other ones | will not admt because | just think they're
beyond the scope of even a denonstrative exhibit.

MR. JORDE: All right. Appreciate that, Your
Honor. Thank you.

Q (BY MR. JORDE) Ben, again, just Kkind of
wr apping up here, in terms of trying to confine to
anything in rebuttal as to what -- what -- I'msorry, |

forgot his nane. Hel p me out.
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ALJ HOGAN: El'li ngson.
Q El li ngson, thank you.
-- M. Ellingson or M. Powell, do you have any

more issues or concerns related to your

parcel ?
A Just -- 1| g

| can dictate where

don't feel are accurate in my case.

prom sed things and

particul ar

uess just these statements about how

it goes and that

l"min control |

After being

t hen not obtaining them 1 felt |

could only go off of written offers, whi

i ncl uded these ease

For exanpl e

| atest one, on itemtwo it

ment s.

ch is why I

, Iin the January '23 easement, the

di scusses the location, and

it seenms that the pipe can be moved anywhere on the

property, whereas |
route that avoids t

Q Let me just

need it moved definitively on a

he tile.

stop you there.

passed out. | m going to pass out what'

BD5. And your inte
show that in the nmo
about your concerns
A Correct.
Q Al'l right.

of the pipeline vis

the specific characteristics of

nt with this exhibit

st recent offer post

Let's just get this

s been marked as
is, again, to

conversations

, that nothing effectively changed?

And specifically as to the |ocation

-a-vis your

concerns

the soil

about tile and

on your | and;
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correct?

A " m sorry, can you repeat?

Q Yep. The intent of this exhibit is not
necessarily to go through every easenent term but
specifically utilizing the map which is substantially
simlar, if not identical, i.e., hasn't changed despite
you voi cing your concerns about your property?

A Correct.

Q All right.

MR. JORDE: W th that, I'd offer BDS5.

ALJ HOGAN: Any objection to BD5, M. Mahl berg?
MR. MAHLBERG: No.

ALJ HOGAN: M. Pel ham

MR. PELHAM No obj ecti on.

ALJ HOGAN: All right. BD5 is adm tted.

Q (BY MR. JORDE) Sir, | understand you may have
more things, and | get it at every hearing, we think of
t hings we wish we would have said or want to add, but
for the sake of keeping this moving, maybe just in
wr appi ng up, anything else that you think that the
Comm ssion here would benefit from knowi ng relative to
your experience with Summt or concerns about your field
particularly?

A Sur e. So just as part of a final point here,

another thing in the easement was that the conpany is
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responsible to fix the drain tile if the claimis
confirmed by the company is a direct result of the
activities of the conpany. As we've discussed in

Gwi nner, we can have problems outside of the easement
area and it can take years for these problens to
devel op. So this is a problem |f there's a

di sagreement on what caused the damage, what do | do?
What written prom ses exist? | don't see any.

To bring this full circle, conversations were
had, but Summt did not honor what they said would
happen. And, in addition, holding pipeline conpanies to
ver bal conversations has caused | andowners problens in
t he past. | have this article from Thomson Reuters
from 2017.

Q Okay. We'll pass this around, BD --

MR. JORDE: Are we on BD7?

ALJ HOGAN: 6.

MR. JORDE: 6. Okay.

Q (BY MR. JORDE) "' m going to pass around what's
been marked BD6. And, again, what is the intent of this
exhi bit?

A The intent --

UNI DENTI FI ED SPEAKER: Hol d on. l'd like to see
it before we get testimony about the intent of a

document pulled off the internet that apparently talks
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about other people's problems that this witness found on
the internet before he testifies about what it is.

So | will have objections, | guess, when the
attempt is made to offer it, and if the questions are
going to be about what this witness read about |awsuits
with other compani es and other projects years before
t his one. | don't think that's relevant and | object to
t hose.

MR. JORDE: All right.

Q (BY MR. JORDE) Ben, is your intent here to
illustrate that, based on the testinmony of M. Powell
and the easenments that we now have in evidence that
don't address your concerns and don't specify how a
di spute between | andowner and Summt is to be resolved,

is your ultimate concern that that would end up in a

| awsuit?
A. Correct. |'"'mafraid that in order to be treated
as was verbally promsed to ne, a lawsuit will be

necessary.
Q Al right. So, frankly, | don't even think we

need to offer the Reuters article. Essentially, your

testinmony, if | understand you, is that you're afraid

t he easement does not back up the oral testimony of

M. Powel | ?

A. Correct.
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Q All right. Anything else, sir, that you'd |like
to share?
A No.
Q All right. Thank you.
MR. JORDE: Not hi ng further, Your Honor.
ALJ HOGAN: M. Mahl berg, any questions?
MR. MAHLBERG. Very briefly. Thank you, Your
Honor .
CROSS EXAM NATI ON

BY MR. MAHLBERG:

Q M. Dotzenrod, |I'm Pat Mahl berg. Nice to nmeet
you. Under these circumstances, not always the best.
But just a couple of questions for you. Have you ever

done drain tile installation yourself? That wasn't
clear to me.

A. No. |*ve been present during installation, but

-- 1 haven't been in charge.

Q Same thing, you haven't fixed drain tile
yoursel f?

A Correct.

Q You, therefore, haven't fixed drain tile after a
pi peline project?

A Correct.

MR. MAHLBERG: | don't have anything el se.

Thank you.
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ALJ HOGAN: M. Pel ham any questions?
CROSS EXAM NATI ON

BY MR. PELHAM

Q Good afternoon, M. Dotzenrod. ["'m just

wondering if you heard the testimny of M. El
regardi ng the header systens as a sort of alter
A | did.

Q All right. Has the -- has any discussi

i ngson

native?

on taken

pl ace between you or your parents and Summ t Carbon

Sol utions regarding a header systenf?

A. No. I thought | had a note here, if you could

give me a noment.

(Pause)

A. No. MWhen | -- when | spoke with the | andowner,
she wasn't aware of any contact that ElIlingson had with
her. And in addition -- where is it?

Q Well, let me just junp in. And the | andowner is

your mot her and she's going to be testifying next;

correct?
A. Correct.

Q Okay. The header system then as descri

bed, does

that alleviate any of the concerns that you have as far

as denmonstration and the, for |ack of a better
si nkhole? |'m not sure what else is described

t han sinkhol e. Does that alleviate any of your

wor d,
ot her

concern?
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A. No. It -- it's not a systemI|l'mfamliar
and it would still be crossing the pipeline multip
times.

Q Thank you, sir. I don't have any ot her
guestions for you.

ALJ HOGAN: M. Schock, any questions?

Conmmi ssioner Christmann.

COMM SSI ONER CHRI STMANN: Did you -- | don
know if | understood you right. | was taking vari
notes and -- did you say that when you were showi n

t hose contracts earlier, the exhibits, that at one
the offer was 215 -- |like 2-1-5 -- per rod?

THE W TNESS: In January of '22, the offer
everything, crop damage and easenment, was 2-1-5 pe
which is 16 and a half feet. And in January of '2
of fer was 650, 6-5-0, per rod.

COMM SSI ONER CHRI STMANN: Okay. And | was
regretting that I didn't clarify this in Gw nner,
now you're back so | get a second chance. You sa
your | and that you're concerned about is -- | beli
you said the northwest quarter of section 26, but

you reference the township. That means nothing to

| mean, the township means something to me. | don'

know where it is. Is it 135 north, range 51 west?

THE W TNESS: 135 north, 51 west.

with

| e

“t
ous

g

poi nt

for
r rod,

3, the

but

d that

eve

t hen
me.

t
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COMM SSI ONER CHRI STMANN: Okay. And so the
proposal is to come fromthe north, and in the section
to the north of you, it looks like it's running
approximately in the m ddl e of the west quarter and it
woul d enter yours |like that, but then it would angle
easterly and come out not quite all the way but fairly
close to the eastern edge of your corridor; is that
correct?

THE W TNESS: Correct.

COVM SSI ONER CHRI STMANN: Is this the only | and
t hat you and your famly have that this proposes to
Cross?

THE W TNESS: Correct.

COVMM SSI ONER CHRI STMANN: And do you have ot her
property that is tiled?

THE W TNESS: Correct.

COMM SSI ONER CHRI STMANN: Okay. So can -- you
know, | kind of explained this is comng in the m ddle
of the corridor and angling down and exiting toward the
eastern edge. Can you give me a simlar brief
description of where you suggested that it cross this
quarter?

THE W TNESS: On the very west edge, very close
-- basically adjacent to County Road 29.

COMM SSI ONER CHRI STMANN: So what woul d be
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better about that than the very -- | mean, they're
comng in the mddle of the corridor com ng down,
exiting on the east, and you're saying, well, go way
over to the west, which is quite a jog. But if you were
| ooking for an alternative, what would be better about
the western side of your corridor than the eastern side,
and at | east that would get themto exiting where they
want to be?

THE W TNESS: Well, the western side, the drain
tile depth is much more uniform  You would have a | ot

better degree of certainty on how deep it is.

| believe you were -- you were asking some
guesti ons about how, if you have to go through a hill or
sonmething like that, that -- okay, so you're three feet
deep. If you go through a three-foot hill, then you're

six feet deep. Since the water drains from west to
east, the drain tile is a lot more uniform depth on the
west side so you have a | ot better chance of being in
that 3- to 4-foot range on the west side, whereas if you
go where they propose, it -- it's going to be highly
vari abl e. You could have some lines that are eight feet
deep. You could have some lines that are five feet
deep. It's just so variable the further east you go.
You know, when this drain tile was installed, as

you get to the east side, there are areas they had to do
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somet hing call ed overcut where they

t ake an excavat or

and they peel off the topsoil so that they can drive

their tile plow in this mni trench

deep enough. That does not exist --

necessary next to the county road.

so they can get down

t hat was not

COWM SSI ONER CHRI STMANN:  And the entire

gquarter, the tiling runs parallel and all goes to the

east ?

THE W TNESS: All of the lateral lines run from

west to east.

COWM SSI ONER CHRI STMANN:  Okay.

THE W TNESS: And t he wat er

flows to the east.

COWMM SSI ONER CHRI STMANN: Then you have a main

on the east side that goes north and south; correct?

THE W TNESS: Correct.

COWM SSI ONER CHRI STMANN:  And does that main

flow north or south? Like where is
poi nt ?

THE W TNESS: So within the

your di scharge

field it runs

north-south. When it gets to the north side -- so the

water runs to the north. \When it gets to the north

side, there's a buried solid tile |

90-degree turn and goes east. After

a legal drain, which is a very deep

that's where it exits.

ne. It makes a
a half mle there's

deep ditch, and
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COVM SSI ONER CHRI STMANN: If the company chose
to go on the east side, wouldn't they be able to just
put a lateral then right on the west side of their pipe
and run it the same way and all you'd really be | acking
is just the very east few acres of your field?

THE W TNESS: MWy - -

COVM SSI ONER CHRI STMANN: "' m not saying that's
an offer fromthem | " m just asking to understand how
this all works.

THE W TNESS: So you -- can | ask you a question
just to clarify?

COVMM SSI ONER CHRI STMANN: Clarify my question.

THE W TNESS: So you were wondering if they put
it on the east side of this property, if that would
affect me.

COMM SSI ONER CHRI STMANN: Well, I know it would
affect you, but would it dramatically |lessen the effect?

THE W TNESS: | see that as the worst possible

| ocati on because that's where the main line is. That's

where the nost variable depth is. W've got -- you
know, on the south side it's shall ower. On the north
side it's deeper. It's just all over the place.

And they also wanted to stay away fromthe trees
So there's -- on the east quarter line there's a tree

belt. They said they can't do anything next to trees.
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So they would be still cutting every single tile line if
they go on the east side. So | see that as the worst
possi bl e option for ne.

COVM SSI ONER CHRI STMANN: No ot her questi ons,
but thank you, Ben.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: Thank you.

Nice to see you again, Ben. I"m going to go to
the exhibits just for clarification. On the one we
al l owed, BD3 has a cover |letter on it and dated
January 20th. And then BD5, we just got the easenent.
| know you've referenced a date, but there's no date.
Did you get a cover letter with this easement or how did
you get this?

THE W TNESS: This -- the one without the cover
| etter was sent directly to Rose, the | andowner, nmny
not her .

COWMM SSI ONER HAUGEN- HOFFART: And what was the
date on that? Was there a cover letter with it?

THE W TNESS: | did not see it. She told me it
was January of 2023 that she received it.

COWMM SSI ONER HAUGEN- HOFFART: So a year later?

THE W TNESS: Correct. That's one year after
number 3, Exhibit 3.

COMM SSI ONER HAUGEN- HOFFART: Okay. Okay. On
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March 28th you testified in Gwi nner,
that time you discussed reroutes wit
they rejected them
aft

with anyone from Sunmt since --

THE W TNESS: March 28t h of
COMM SSI ONER HAUGEN- HOFFART:
THE W TNESS:

No, | have not

COMM SSI ONER HAUGEN- HOFFART:

-- go ahead.

THE W TNESS: For my part, |
what they need to do. | don't know
clear. They're just not doing it.

COWM SSI ONER HAUGEN- HOFFART:
guestions. Thank you.

ALJ HOGAN: M. Dawson.

SUBSTI TUTE DECI S| ONMAKER DAWSON:

Thank you for com ng today.

guestions.

ALJ HOGAN:

MR. JORDE: No. Thank you,

ALJ HOGAN: M . Mahl ber g,

MR. MAHLBERG: One.

Have you had any personal

Any redirect, M.

and you said at

h the company and
cont act
er March 28th?

this year?

Yes.

Okay. No further
feel |ike they know
how I can be nore

Okay. No further

Judge Hogan.

| have no

Jorde?

Your Honor.

any questions?

RECROSS EXAM NATI ON

BY MR. MAHLBERG:

Q M. Dot zenrod,

are you aware that

your counse
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has sent correspondence to our counsel saying do not

have direct contact, that stuff needs to go through

| awyers? Are you aware of that?

MR. JORDE: Objection. Form and foundati on.

ALJ HOGAN: The objection is noted. He can

answer if he knows.

A. Can you rephrase that? | don't know if |
under st and.

Q (BY MR. MAHLBERG) Are you aware that --
| et me back up. You're represented by M. Jorde;

A Correct.

Q And you're aware that M. Jorde has sent

wel |,

right?

correspondence to Summt's |lawyers saying to not have

direct contact with you but to go through counsel.
you have an understanding as to that?

MR. JORDE: Form and foundati on.

Go ahead, you can answer if you know.

A. ' m sorry, | got confused.

MR. JORDE: Go ahead. I'Il withdraw the
objection. And the question one nore tinme.

MR. MAHLBERG: Okay.

Q (BY MR. MAHLBERG) M. Dotzenrod, do you

Do

know

whet her your | awyer has sent a | awyer -- excuse ne.

Wow. Do you know whet her your | awyer has sent a |

etter

to Summt's |awyers saying don't contact his clients
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directly?
A No, | was not aware of that.
Q Okay.
MR. JORDE: Now | have a followup to that
ALJ HOGAN: Okay. Go ahead.
REDI RECT EXAM NATI ON

BY MR. JORDE:

Q Have you received from me or otherwi se any new

communi cation from Sumnmt related to any of these

i ssues

or have any maps where they have now, all of a sudden,

changed the route back to what they said they woul
originally?
A. | have not received any offers from Sunm t

t hrough you.

d do

Q All right. Wuld you be surprised to |earn

they' ve sent me nothing related to you?

A. | would be surprised, yes, if they -- I'm
Can you --
Q Okay. | mean, they haven't sent us anyt hi

sorry.

ng,

t hey haven't sent you anything, and nothing's changed on

this issue; correct?
Not hi ng has changed.
Al'l right.

MR. JORDE: Not hi ng further.

ALJ HOGAN: M. Pel ham any other questions?
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MR. PELHAM No

ALJ HOGAN: Any other questions fromthe
comm ssioners?

Al'l right. Thank you, M. Dotzenrod.

THE W TNESS: Thank you.

MR. JORDE: All right. | now call Rose
Dot zenr od.

And, Ben -- yeah, appreciate that.

ALJ HOGAN: Good afternoon, Ms. Dotzenrod.

ROSE DOTZENROD: Hel | o.

ALJ HOGAN: Did you hear me this morning go
t hrough the penalties for perjury?

ROSE DOTZENROD: Yes, | did.

ALJ HOGAN: And do you understand what perjury
i s?

ROSE DOTZENROD: Yes.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

ROSE DOTZENROD: Yes.

ALJ HOGAN: And I'Ill just have you state your
full name for the record.

ROSE DOTZENROD: Rose Dotzenrod. That's
D- O T-Z- E-N-R-O-D.

ALJ HOGAN: All right. Thank you.
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Go ahead, M. Jorde.
MR. JORDE: Thank you

ROSE DOTZENROD

being first duly sworn, was exam ned and testified as
foll ows:
DI RECT EXAM NATI ON
BY MR. JORDE:
Q Ma'am to pick up where we left off, your son,
Ben, had tal ked about what he believed to be a

January 2023 new offer where the route hadn't changed

reflective of the desires he expressed to Summt. Can
you confirmif, in fact, you received that in January
of 20237

A Yes, | did.

Q All right.

ALJ HOGAN: Ms. Dot zenrod, yeah, do you want to
pull that a little closer so we can hear you? Thank
you.

Q Now, again, ma'am | know you have a |lot to talk
about, and in the interest of time, is it okay with you
if | pass out your packets?

A Yes, pl ease.

MR. JORDE: Your Honor, may | pass these out
since they're a little bigger?

A Shoul d | begin speaking or just wait?
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Q M. Pelhamis assisting us. W appreciate that.

And you' ve assenbl ed some documents. And |
don't know, ma'am if we need to go through every single
one in detail, but |I do want you, obviously, to have
your opportunity to share information that maybe your
son hadn't touched on. And so, with that, | guess we
should mark this --

MR. JORDE: Should this be RD1, Your Honor?

ALJ HOGAN: Yeah, let's do that. RDI1.

MR. JORDE: Okay.

Q (BY MR. JORDE) So, ma'am what we've marked as
RD1 is a binder that you, yourself, have put together;
is that correct?

A Yes.

Q And the first several pages of that have to do
with aerials of your property. And what is -- before we
get into it, just generally, what would be the gist or
t he point of you discussing those pages?

A. Things that are relative to the property that we
own and nmy son farns.

Q Okay. As to your concerns about this project?

A Yes.

Q Al'l right.

MR. JORDE: And | wonder, Your Honor, since

we've got a lot of different things in here, | wonder if
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| should maybe -- | don't know if we can partially offer
it.

Well, let's try this. "1l offer the whole
bi nder, and then if we have problems, we'll just go
through it one by one. So | offer RD1.

ALJ HOGAN: Any objection, M. Mahl berg? | know
there's a | ot of documents in here.

MR. MAHLBERG: Maybe it's -- it's a | ot of

documents and within each of these folders

cl

ips. And | would not |ike to not object

that | don't know the content of.

there's some

to docunents

ALJ HOGAN: Okay. So we'll hold off. Maybe if

you could just proceed with her testinony and --

it

MR. JORDE: That's fine. And t hen
as we go.
ALJ HOGAN: Sur e.

MR. JORDE: Okay.

maybe reoffer

Q (BY MR. JORDE) Again, ma'am it m ght be

easier if | ask you an open-ended question. As to the
maps, it |looks |ike pages -- or the inserts starting
with the map that shows the route and then going in
about five nore -- six nmore inserts are all various

aerials of your land; is that correct?

A Yes. On the second page there's 133 and 134

t hat shows the pipeline as it crosses our property.
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It's at the bottom of one page and at the top of
next page.

Q And just for reference, ma' am the Comm
now does have that first and second easenent whi
show the Summ t-provided aerial in terms of the
orientation of the pipeline?

A That is correct.

Q All right. And in terms of those aeri al

the

SSi on

ch al so

exhi bits that we've just discussed, is there anything

specific you'd like to discuss?

A. Not at this tinme.

Q Al right. And then if we go to what appears to

be the next non-aerial map is sone type of a document

t hat says "Summt Carbon Solutions” at the top; is that
right?

A. Maybe. I"mright here.

Q Oh, do you want to pause there?

A.  Yeah.

Q Okay.

A ' m sorry. On page 81, | circled with pink
hi ghl i ghter that the pipeline is going straight and then

makes two sharp 90-degree turns.

Q Al'l right. And you' ve got an "81" handwritten

in the upper right-hand corner of that aerial map?

A That is the internet page nunbers.
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Q Okay. And what are you intending to show by
hi ghlighting or circling that 90-degree --

A. | just thought it was interesting that
apparently the pipeline company had the potential to do
t hat .

Q To make 90-degree turns?

A Correct, in short distances.

Q Have you been told or led to believe that they
somehow, quote/unquote, can't move the route as you
desire because they're unable to make 90-degree turns?

A. That had been inferred but, you know, | won't
say that they directly -- they did not coment on it
directly to me.

Q All right. And then let's just -- we'll walk
t hrough this together. If we turn to the next page that
you're showi ng there, what's the significance of that
page?

A. So the significance of this page here, it's the
nort hwest of 26-135-51 -- zoomout. This is a picture
t hat was gotten off of the internet fromthe Richl and
County mapping service of drain tile. And it shows what
land is tiled, what land is not tiled. Qur quarter has
a star on it. It shows that our quarter drains by
gravity and some uses a |ift pump. And this is

information that | shared with numerous Summt agents,
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and they had no interest in that information.

Q And when you say they had no interest in the

information, why is that a problen? What are you trying

to express that you believe they didn't have int
in?

A | have been concerned about the soil con
the instability of the soil, and with the tiling

cutting of the tiles, and that there are options
available to them And Richland County website
i nformati on and they have a very hel pful technol
advi sor who will answer questions. And they wer
interested in it.

Q All right. And then do you want to disc
second page that shows the quarter in green ther

A. Right. And that's just a close-up of ou

erest

ditions,

and the

has this
ogi cal

e not

uss the
e?

r

gquarter. It's basically the same -- fromthe same

mappi ng service.
Q All right. Then let's go to the next on

now we're at that -- appears to be some type of

e, and

a letter

from a Wade Boeshans from Summt Carbon. What do you

believe the significance of this document is?

A On page 2 there is a star and the highl
statement "Summ t Carbon Sol utions has provided
project warranty for drain tile within the right

way." They state -- they state within the right

ght ed
life of
of

of way.
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However, as Ben previously testified, it seens very

likely that there will be problems beyond the right of
way. For exanple, if the -- there are breaks and the
tile lines fill up with soil, that would --

Q And we established that the right of way, the
permanent right of way, is 50 feet. And is your point
that the tile lines extend beyond the 50-foot in many
ways, and an issue within that 50-foot could cause other
probl ems el sewhere?

A Correct.

Q All right. But yet they're only claimng, at
least in this letter but we |learned not in the easenent,
to warranty within the 50-foot?

A. Only within the right of way.

Q All right. Okay. And then what are you | ooking
at there? Did we page forward a coupl e of pages?

A. Oh, I"'msorry if I have them out of order, but
this is 144 fromthe internet. And | framed in pink
hi ghlighter, if you look -- it shows up better on the
el ectronic version, but there is discoloration of the
| and running parallel to the railroad. And | believe
that that is where a -- pipelines were previously
installed, and |I'm not sure, but it would seemto
i ndicate that the productivity in that area is still

di m ni shed.
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Q All right. And what

'S next?

A. The Farmers Union letter.

Q All right. Did you

have some concern about

whet her or not you are able to obtain insurance coverage

to protect yourself fromliability against any risks or

spills that may occur?

A.  Absol utely.

Q And have you taken any steps to determne if you

can, in fact -- if you, in fact, already have coverage

t hat woul d protect you if Su

mmt's CO2 were to |l eak from

your property and injure sonmebody?

A. In this letter, the way | interpret it, is that

we do not have coverage.
Q All right. And have

inquire if you could purchas

you made any attenmpts to

e a rider or purchase

addi ti onal coverage up and above your homeowners or

general liability or farm po
A.  We have been request
sonme time. We just received

me but -- so at this point,

licy?
ing this letter for quite
it. It's quite shocking to

no, we have not, although

| " msure it would be expensive. You woul d certainly

t hi nk so.
Q And have you had any

to understand that CO2 is cl

conversations or have cone

assified as a pollutant and,

therefore, liability policies exclude CO2 fromwi thin
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t he pollution exclusion exception?

A. Yes.

Q All right. And then did you take that to mean

that if damage is caused by CO2, that that
excluded from your policy coverage?
A Correct.

Q All right. What's the next page?

woul d be

A. The resolution, Richland County resolution,

Q And what's the significance of that?

A. Significance of the resolution is that the

Ri chl and County conm ssion, on March 15th of |ast year,

vot ed unani mously to be opposed to em nent

the Summ t Carbon pipeline.

domai n for

Q All right. Let's go to the next one, ma' am

A. This -- this is a web soil survey data, it's

fromthe USDA NRCS, and it is specific to the

school house quarter. There are four simlar reports in

here, and they deal with different topics such as

shallow infiltration of the systems, deep infiltration

systems, shall ow excavations, and corrosion of steel.

There's a high impact, and probably for the interest of

time that's something that they would want

their own.

to revi ew on

Q And, again, just summarize, that's government

data and that you intend to show it to express what
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poi nt ?
A Well, give me a moment and I'11| --
Q Sure.
A -- find it.

(Pause)

A. So, for example, infiltration shallow, it shows
that specific to this quarter it's severely limted on
all soil types on this quarter. On the infiltration
deep, it is severely limted on all soil types on this
quarter.

The infiltration rates have rel evance because,

t hrough Ben's inmplemented conservation farm ng

practices, infiltration rates have greatly improved. Wy
under standi ng, improved infiltration rates nmean a | ot
| ess soil erosion and nutrient |oss. Nutrient and soil

| osses go into ditches, rivers, and streans.

The shall ow excavations is severely limted on
all soil types and corrosion of steel is high on al
soil types on this quarter. Excavati ons and corrosion
have rel evance because of project installation and
| ong-termintegrity of the project.

The school house quarter has a high water table
and unstable soil. The proposed pipeline placement on
our land will dramatically create further soil

instability.
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Q Okay. Very good. And then what do we have
next ?

A. The next is the letter fromthe surveyors, the

North Dakota -- | forget -- Society of Professional Land
Surveyors. It addresses their concerns regarding

bl anket easements and strip easenments. As | know the
easement that | read, it is a blanket easenment that they

have, which is problemtic.

Q And, ma'am were you here when | had the
exchange with M. Powell about that very issue, the
access easement, and he -- | believe the testinony was
something to the effect that the | andowner determ nes
that? Has that been your experience?

A Not at all, no.

Q And in the easement you actually received, did
it, to your understanding, have any | anguage or any
di scussion at all that you were in charge of the access
easenment ?

A No.

Q And is it your understanding fromthe access
easement that, in fact, they can access the property
wher ever, whichever way they want to get to their right
of way?

A That is my understanding.

Q Al'l right. What do we have next?
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Let me figure that out.

Q Okay.
(Pause)
A. | would like to share the history and invest ment
in the school house quarter, if | could.

Q And what this [and means to you?

A. Exactly.

Q Go ahead.

A. About 20 years ago, my husband and | made a
maj or investment -- |I'msorry, this is too enotional.
|*"mjust going to submt it as written testinony, if
that's all right.

Q That's fine, ma'am And if | can try to sumit
up, although not as well as you could, suffice it to say
you and your husband have sacrificed and have a | ot of
bl ood, sweat, and tears in this |and and depend on it
for revenue, depend on it for your son as well who farns
it, and you are extrenely concerned with the fact that
you don't believe Summt has taken your concerns
seriously?

A Yes.

Q Al'l right.

A Thank you

Q Anyt hing else, ma' am before | -- well, anything

el se on this binder or any comments at all?
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A. The Brehm soil health study. The main takeaway
points fromthat would be 44 percent decrease in
aggregate stability and 23 percent -- 10 years | ater,
corn yields are still reduced by 23 percent.

Q All right.

MR. JORDE: So, Your Honor, with that, | think
we' ve touched on individually each and every subpart of
what has been marked as RD1. | would now offer those.

ALJ HOGAN: That | ast docunment, the Brehm
pi peline review --

THE W TNESS: Yep.

ALJ HOGAN: -- does that top page go with the
article in back?

THE W TNESS: That is an analysis of the review.

ALJ HOGAN: VWhere did you get -- where does this

document conme from or article?

THE W TNESS: | did get it off the internet. I
think -- | believe -- |I'm not sure. | believe it was a
Ohi o University graduate student's thesis, | believe.

' m not positive about that.

ALJ HOGAN: And this top page cane with it as
wel | ?

THE W TNESS: No. That was an anal ysis that was
done after reading the review.

ALJ HOGAN: And who drafted the top page?
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THE W TNESS: Ben did.
ALJ HOGAN: Okay. All right.

M . Mahl berg,

have you had a chance to --

should note, let's see, the letter, the February 1
2023, letter fromthe Society of Professional Land
Surveyors, | know that packet is already in the re

MR. MAHLBERG:

There are -- excuse nme, You

Honor. There are a couple of documents that eithe
in through M. Dotzenrod or are already in the rec

ALJ HOGAN: Yep.

MR. MAHLBERG: W th respect to the |last on
which is the only one that | had pulled out, | don
think there's foundation for the article printed o
the internet. M. Ben Dotzenrod could get up and
explain to us what this is, |I'mokay with that top
comng in if they want it, but the content of a
scholarly article where I can't even identify the
aut hors of it, I'"mnot okay with --

ALJ HOGAN: Okay.

MR. MAHLBERG: -- and woul d object to just
portion of it comng in.

MR. JORDE: That's fine. And | mean we'l|l
well, I won't withdraw it, but | understand the
objection and the likely ruling. I m ght just ask
or two nmore questions about the cover page that yo

1,

cord.
r
r came

ord.

€,

't

ff of

page

t hat

one

u
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don't have an objection to.
MR. MAHLBERG: |f the questions are goin

of this witness who just said that somebody el se

g to be

prepared it, then the objection to that is going to be
fairly obvious.

MR. JORDE: Uh-huh. Well, I mean, M. Powell
didn't prepare the easements and he can still talk about
them | think that's a little too technical. The
guestion would be what is the significance -- what does
she believe the significance of the analysis is? Wat's
the nexus? What's the connection to anything? So if |
could just ask her that question and then |I don't have
any nmore questions for this witness.

ALJ HOGAN: Yeah, she can answer that.

A. The | ong-term degradation to the soil.

Q (BY MR. JORDE) Al right. Post soi l
di sturbance of a pipeline installation?

A Correct. Sorry. Yep.

Q Okay. We just need to connect the dots.

MR. JORDE: All right. | don't have anything
further, Your Honor. And, again, | guess | would need
to renew the offer subject to the objection.

ALJ HOGAN: Okay. And, M. Pel ham any
obj ections?

MR. PELHAM | don't have any objection except
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for as noted. | don't believe that there's foundation
for the Brehm exhibit included in BD -- or RD1, rather,
and would join in that objection.

ALJ HOGAN: For all of it or just the article?

MR. PELHAM  No. Just the Brehm -- the Brehm
st udy.

ALJ HOGAN: Okay.

MR. PELHAM Yeah.

ALJ HOGAN: So, yeah, I'm going to pull the
study out because | think there's some foundation issues
t here, but the rest of it will be admtted.

MR. JORDE: Thank you, Your Honor. No further
guestions.

ALJ HOGAN: All right. M. Mahl berg, any
guestions for Ms. Dotzenrod?

MR. MAHLBERG: No, Your Honor. Thank you.

ALJ HOGAN: M. Pel ham any questions? M.

Schock.

MR. SCHOCK: No, Your Honor.

ALJ HOGAN: Comm ssioner Christmann.

COMM SSI ONER CHRI STMANN: Regar di ng your --
whi chever -- toward the m ddle, the | and surveyors'
letter -- you don't need to find it, but as | recall

from when they testified to us, their concern is that

t he easements ought to be strip easements and not
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bl anket easements. And if we review the easenents,
of fers, that came in January of 2022 and then the second
one in January of 2023, | haven't had time to read them
yet, obviously, but are you saying that those are
bl anket easements that cover the whole quarter?

THE W TNESS: That's my understandi ng, yes.

COWM SSI ONER CHRI STMANN:  Your understand --
does that mean it's not clear? | don't know -- | don't
know what point to take fromthis.

THE W TNESS: My understanding is that it's not
a strip easement. The easenent that has been provided,
my understanding is that it is a blanket easement for
the entirety of the quarter.

COWMM SSI ONER CHRI STMANN: Okay. Thank you.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: No questi ons.

ALJ HOGAN: M . Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: No, Your
Honor .

ALJ HOGAN: All right. Anything el se,
M. Jorde?

MR. JORDE: Just one follow-up on the

Comm ssioner's question.
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REDI RECT EXAM NATI ON
BY MR. JORDE:

Q |f you could just briefly pull out th
January 2023 easenment that was just discussed
ma' am and turn to the second page, pl ease.
Do you see there's a subparagraph C that says
easement” in the m ddle of the page?

A. Yeah.

e
t here,
Al'l right.

"Access

Q And when you read those few |lines that define --

where Summit defines what the access easenent

you see any limting |language limting it to

is, did

a specific

area, or is it your understanding that that allows

access from anywhere they see fit?

A. | think it |looks |Iike they can do whatever they

want on that |and.

Q All right.

A.  Also, sonewhere in here they have the
description. And it's right in front of the
it's the page in front of the maps. And ther

school house on that quarter. And the |egal d

| egal
maps SsSo
e's a

escription

for the easenment, the way | take this, is that it's for

the entirety of the quarter except for that s
| don't know if that's correct, but that's ny
interpretation.

Q So when they're describing the | and,

chool house.

they're
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describing the entire quarter?
A Correct.
Q All right. Okay, ma' am

MR. JORDE: Not hi ng further, Your Honor. Thank
you.

ALJ HOGAN: M . Mahl berg, any other questions?

MR. MAHLBERG: No, Your Honor. Thank you.

ALJ HOGAN: M. Pel ham

MR. PELHAM No, Your Honor.

ALJ HOGAN: Any other comm ssioner questions?

Al'l right. Thank you, Ms. Dotzenrod.

MR. JORDE: Can | call nmy next witness?

ALJ HOGAN: Yep. Absolutely. Go ahead.

MR. JORDE: Your Honor, we call M. James Tiegs.

JAMES Tl EGS: Good afternoon.

ALJ HOGAN: Good afternoon, M. Tiegs. Can you
state your full name and spell your |ast name for the
record.

JAMES TIEGS: Janes Allen Tiegs, T-1-E-G S, from
El l endale. We have land in Dickey County.

ALJ HOGAN: And, M. Tiegs, were you in the room
this norning when | went through the penalties for
perjury?

JAMES TI EGS: Yes, | was.

ALJ HOGAN: And do you understand what perjury

PAGE 298




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

JAMES TI EGS: Yes, | do.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

JAMES TIEGS: Yes. Yes, | do.

ALJ HOGAN: All right. Thank you.

Go ahead, M. Jorde.

JAMES TI EGS,

being first duly sworn, was exam ned and testified as
foll ows:

DI RECT EXAM NATI ON
BY MR. JORDE:

Q Yes, sir. Can you just orientate the Comm ssion
in terms of where your land is |located that's
potentially at issue here?

A. There's three different parcels. W have some
| and sout hwest of ElIlendal e about three mles, some
sout heast, and then we have some east of Ellendal e about
eight mles. Two of the parcels have been in our famly
for over 40 -- 40 years. The one section that goes
t hrough, there's Game and Fish land in the mddle of it,
but of course we do not go through the Game and Fi sh.
We'l|l go around the good ag land with the pipeline.

The issue -- nmy big concern is the depth. Some
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of this land is -- it's hilly in certain areas. W have
wat er runoff, washout issues, and then we have issues
where there's a lot of low ground. And it was stated
earlier, we tal ked about frost heaves, when you put
something in wet soil, pipeline, culvert, whatever, it's
going to -- it's going to lift. And my concern is only

a four-foot depth in there.

This land -- some of this land I was -- | was
going to tile. Now after today -- | mean, it sounds
li ke you can do that. It's going to be nmore expensive
with headers and planning but -- | mean, it sounds |ike

it can be done, but it sounds, you know, a |ot nore --
nore i ntense, more nmoney.

The third parcel is rented |and |'ve probably

farmed for at |east 15 years. | guess, quite frankly,
this is our livelihood as a farnmer.
You know, to Summt, | feel it's just another

pi ece of ground we got to get through to get this
proj ect done so we can start collecting our --
collecting our money from our carbon credits and -- you
know, | guess there's a lot -- there's a |lot of things
t hat are concerni ng.

Q So let's just kind of unpack that a little bit.
Are you saying that you either own or have an econom c

interest via |leasehold in three separate parcel s?
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A That's correct.
Q Okay. And you own two of themin fee sinple and

you rent one of thenm? 1Is that yes?

A Yes. Well, the one -- the one half section is
-- isin a trust, but the other one is owned, but I|'ve
operated the land -- | operate all the | and. Il rent it.
| farmed it since | was a kid so -- those two parcels
t hat we own. Like | said, the others | farmed for |ike

the | ast 15 years.
Q And are you a lifelong North Dakota farmer then?
A.  That's correct.
Q And in your personal experience with the
incl ement weat her North Dakota can obviously have and
the freeze and the thaw, do you have any persona

experience in ternms of the depth of the freeze, the

frost line?

A Well, we've had septic systens -- | mean, now
"Il hear -- | shouldn't deviate, but |I've seen frost
when we dig up to five to six feet deep. | f you get 20

bel ow weat her with no cover, anybody that's lived here
any amount of time, you -- talk to anybody that does any
excavating and they'll tell you how deep it gets. |t
gets bel ow four feet.

Q And is that a concern when Summ t says that, you

know, they'll go four foot deep when you've seen frost
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at the six-foot |evel?

A Yes. | guess -- and |I'm concerned too

about the

washouts. The one -- the one piece has a creek on one

side and a drainage ditch going through it. And there's

times when we get a |ot of heavy torrential rai
there's a | ot of surface water washouts that --
know, you can't control Mother Nature. When it

it cones.

n,
you

COomes,

Q And has Sunmmt made any attenpts to you -- or

any prom ses to you in writing or otherwi se that they

woul d bury the pipe at a cover |evel of six-foot?

A. They said at one point they would -- they would
do -- the land agent said they would do what is
necessary. And we -- | guess from the beginning we just
-- we really didn't want it. We hoped it would go away

or there would be a reroute. And he kept pestering.

And finally we hired | egal counsel from Sioux Falls just

-- because if we're forced to do this, | want -

- we want

the easenments to be fair and right, so we hired | egal

counsel .

And | -- the last -- | speak with -- with ny

| awyer at |east twice a month. And | guess fromthe

first offer to the offer we had now, they've tripled --

they' ve tripled the offer, but | really have not had any

direct contact with Summt. | really -- 1 just

deci ded
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let the -- let the |lawyers handle it.

Q And whet her the offer's been tripled or
guadrupled or a mllion times, that's all relative based
on the starting point; correct? 1Is that yes?

A Yes. Yes.

Q And regardl ess of what the offer is, have you
made the determ nation that, based upon all of the
concerns, all of the unknowns, the econom c damage
potentially to you through | oss of yield, conpaction,
soil m xing, other things, that regardl ess of what the

offer is, it's not sufficient?

A. No. It's -- | mean, this is sonmething --
99 years is -- like it was said earlier, mght as well
be forever. My -- my son wants to farm Hi s grandki ds
will all have to deal with this.

And | hope there's never a breach. You know, we
al ways -- we always try to do the best we can, but if
there is, I -- | sure don't want to be out there.

And | saw sone in the meeting in Bismarck, the
first meeting, and there's sure a | ot of outrage when
t he pipeline goes through a heavily popul ated area, but
it seems like in rural North Dakota, it -- not so much.
Nobody's really too upset about it. And that kind of --
kind of -- kind of bothers me a little bit, | guess.

Q Well, do you think your |and and your home and
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your concerns are any |ess inmportant than fol ks who |ive

near the city of Bismarck?

A. No. No, | don't. | mean, we were talking about
staying eight mles away from Bi smarck. Well, this
pi peline is only going -- it's only going to be probably

two mles fromElIlendale, south of Ellendale, right
north of the golf course. Probably a quarter mle from
t he golf course.

So, yeah, just because it's a small scale, |
mean -- | don't know. It's just -- seens |like a | ot of
risk for not a lot of reward, is my -- ny feeling on it.

Q Were you here today when M. Powell testified?

A Yes. Yes.

Q And you were -- did you track his explanation of
the benefits being the taxes, and then he couldn't
answer questions about the taxes, and then it ended up
bei ng benefit for the one ethanol plant?

A. Yes. And | guess | want to add to that is that
one flyer from Sunmmt, | think I have it in my folder,
but they tal k about keeping the value of our |and up and
our commdity prices. Well, quite frankly, the | and
that this pipeline is going on, the value is going to go
down. How can it not go down? And if it's going to go
down, | will petition my county to |ower the taxes on

it. Why should | pay extra taxes if it's going to go
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down?

Q And so, you know, would you agree that what sets
a market price is a willing buyer and a willing seller?

A Correct.

Q And you as a farmer, |ifelong North Dakota
farmer, would you even be willing to purchase | and as a
new purchase if it had this pipeline through it?

A. |'d have an awful tough time with it.

Q And would you criticize a potential future buyer
if you ever had to sell, or your son in the future, if
they offered you a discount because the pipeline was
there?

A. Run that by me --

Q Yeah. Would you understand if someone offered
you a discounted price due to the pipeline' s existence?

A.  Absolutely. Absolutely.

Q And in ternms of, again, M. Powell clains that
taxes are a benefit and then couldn't answer questions
about it, but in that regard --

MR. MAHLBERG: " m sorry, I'"mgoing to object to
the form of that question. Those sorts of side remarks
are just not necessary for a direct exam nati on.

ALJ HOGAN: | agree.

Can you rephrase the question, please.

MR. JORDE: Sur e.
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Q (BY MR. JORDE) From M. Powell's testinony,
did you get a clear answer of what the alleged tax
benefits were?

A. No, | really didn't. | just know that our
property -- | mean, |'mgoing to have to still pay the
same anmount of property tax on this | and whether --
regardless. So | don't quite understand how that worKks
ei ther.

Q And your statement earlier that if you believe
t his deval ues your |and and you still have to pay a
hundred percent of the real property taxes, that you
woul d be petitioning your county, your assessor, for a
reduction in property tax?

A. Definitely.

Q Al right. And if you did that and others did
t hat and were successful, that would lead to actually a
negative property tax revenue?

A.  That's correct.

Q All right. Do you have any tile lines on any of
your fields?

A | do not. We' ve been | ooking into it. We | ust
haven't -- haven't proceeded yet with it. I know we
have some potential to do sone.

Q After you heard everything today and | earned

probably nore about tile than a | ot of us ever knew
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bef or e,

have you -- have second thoughts about tiling

your field if the

pi peline goes through?

A. | do, yes.

Q And if you didn't have the opportunity to tile
and didn't make that decision, is it fair to say that
your yields would be reduced and the fertility or

productivity of your ground would be reduced?

A

i ssues.

Yes. Because we have -- with -- we have salt

That's, you know, the biggest problemwi th a

hi gh water table.

Q

Al right.

And al t hough | asked M. Powell, do

you believe you got a clear answer that if the pipeline

went through your

property and then | ater you wanted to

add tiling in the future, did you get a clear answer of

whet her

or not they would commt to pay for the increase

due to the inconvenience of their pipeline?

A. | guess no, | -- | guess let's put it this way.
If we're going to go on that avenue, | want it drawn out
bl ack and white in the easement. That would be the only

way | woul d depend on that happening.

Q

So rat her

than listening to claim and panmphlets

and brochures and what they intend to do, you would want

it in black and white and signed by then?

A

Q

That's why | hired a representative.

Al'l right.

And just to be clear, the
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representative from Sioux Falls, that's other counsel,

that's not me; correct?

A. Ri ght, yep

Q All right. Very good. Sir, can you think of,

as you sit here today, any other particul

ar concer ns

related to your | and, your econom c future vis-a-vis

t his pipeline?

A. The doctor from NDSU tal ked about

putting the

soil back in order, and | definitely agree with that.

More for us, it's just, you know, obviously the topsoil

and the clay, but he brings up a valid point with the

salt. That is -- that's another inmportant issue. Let

me | ook here.
(Pause)
A. Oh, one other thing with the shal

-- with even a four-foot pipeline, four-f

low -- with the

oot depth is

concer ni ng. Li ke with these big self-propelled sprayers

t hat we use nowadays, they're tremendously heavy. They

have narrow tires on them And when you

cross this

pi peline with soft dirt, | guarantee you that sprayer
will sink in at |east four feet or nore.
Q And on that point, sir, | have an exhibit
t hat --
MR. JORDE: | don't know. Wbuld it be JT1, Your

Honor, James Tiegs 1?
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ALJ HOGAN: Yes.
MR. JORDE: Okay. "' mjust going to mark this
JT1. "1l just pass this around. Thank you

Q (BY MR. JORDE) Sir, in front of you | have
pl aced what's been marked as JT1 to pick up on your | ast
comments. And can you identify what we see there as a
sprayer?

A. It's a large self-propelled sprayer that is sunk
in above the axle, the rear axle.

Q And, again, we didn't have a tape measure, but
if -- if we can ask for the indul gence of the fact that
those tires are six feet wide, is this denonstrative --

A. At | east. I"monly 5-10 or 5-11. MWhen | stand
next to -- next to the sprayer, the tires are taller
than | am

Q All right. And this would be denonstrative of
the concern of the type of equipment, the weight of the
equi pment, and then the soil conditions in North Dakota
where, if the pipeline was four feet, we could
potentially have a probl en

A Right. And the other thing, some people would
just tie onto that and pull it out, but sometines if
t hey go down bad enough, you need to come with an
excavator or trackhoe and dig the dirt -- dig the nud

away fromthem so you can get it pulled out w thout
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tearing that piece of equipnment in two.
Q Al'l right.
MR. JORDE: | would offer JTI1.
ALJ HOGAN: Any objection to JT1l, M. Mahl berg?
MR. MAHLBERG: For the limted purpose of
denonstrating a piece of equipment that is bottomed out
after sinking, no. | have questions about foundation
ot herwi se.
ALJ HOGAN: That's ny understanding of why it's
bei ng of fered.
MR. JORDE: Correct. That's it.
ALJ HOGAN: M. Pel ham any objection?
MR. PELHAM For demonstrative purposes only, no
obj ecti on.
ALJ HOGAN: All right. It is admtted for those
pur poses only.
Q (BY MR. JORDE) Sir, anything else? | know
there's a |l ot, but anything else you'd |Iike the

Comm ssion to know?

A | guess the other thing |I'"m going to bring up,
we had petitioned for a meeting in Dickey County. ' m
pretty sure you guys received that letter. And three of

the five of us, we're in a | andowner group east of us.
And Summt found out about this and they contacted them

and told them "You have a day to decide. You wit hdraw
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your -- you withdraw your testinmonies, we'll double your
offer." That's why we know it did not have a hearing in
Di ckey County.

So when we tal k about voluntary easements,
there's nothing voluntary about this. Wen em nent
domain is in the back of every |andowner's m nd, there's
not hi ng vol untary. Because who wants to take em nent
domai n? | mean, really.

And this is land that people worked their whole
lives to get. And it's -- property rights are being
violated for a pipeline that is for CO2. It's not for
oil. lt's not for rural water. You know, if it's for
t he good of the community, | think it's great, but |
really struggle with this -- we can talk about the green

-- the green, the carbon offsets. W can talk about al

t hat great stuff. But there's a ton of money behind
t hat .

And that's all I'm going to say. "' m going to
| eave it at that. Thank you for your time. | don't

know i f you have anything more you want me to tal k about
but . ..
Q | don't think so, sir. Thank you
A Thank you
ALJ HOGAN: Al'l right. M. Mahl berg, any

gquestions?
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MR. MAHLBERG: No questions, Your Honor. Thank
you.
ALJ HOGAN: M. Pel ham any questions?
CROSS EXAM NATI ON
BY MR. PELHAM
Q Just if you know, sir, any idea where this JT1
is a picture from how you got that?
That is for demonstration purposes.
Q Ri ght, | know that, but where did you get it?
MR. JORDE: | could help himor refresh his
menory.

MR. PELHAM  Sure.

A. It"s in one of the Dickey County fields.

Q (BY MR. PELHAM This is in North Dakota?

A Yes.

Q Somewhere in Dickey County?

A And |'ve seen other sprayers. | mean, |'ve seen
conbi nes. | ' ve had combi nes go down to where the header

is flat on the ground. And then this was not anywheres
near any, you know, excavati on. | mean, it's -- it
happens, unfortunately, when it gets wet.
Q Sur e. Thank you. No further questions.
ALJ HOGAN: M. Schock?
MR. SCHOCK: | have a few questions just for

ki nd of some education purposes, honestly.
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CROSS EXAM NATI ON

BY MR. SCHOCK:

Q So | spent a lot of time with the 811 law in

North Dakota. So if you get stuck to this degree, do
you think you need to call somebody?

A Well, in light of this, yeah. | mean, | don't
know. If I bury my sprayer on top of one of their
pi pelines, 1'll be calling themright away and say,
"Hey, | got to get this thing out. What are we going to
do?"

Q Sur e. Even outside of there being a CO2 or any
ot her pipeline on a piece of property, so if you get a

pi ece of equi pnment stuck for whatever reason, do you

think there's a point where you need to call 8117

A. If -- if you think there's a |line nearby,
certainly woul d. I n other instances |I've had mac
stuck, but | know the |Iand well enough that, wher
stuck, there's -- it's kind of the m ddle of nowh

But that's a very good point.

Q Sure. And |I'm not accusing you of doing
anything illegal or anything |like that. | just -
like to take these opportunities for education.

A Ri ght, right. That's a very good point.

Q But would you be surprised to | earn that

are -- if you get stuck to the point where you're

I
hi nery
e | was

ere.

if you
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di sturbing the earth greater than 18 inches down, would
you be surprised to learn that you'd be in violation of
the 811 law if you did not call 8117

A. | | earned sonething today. Yeah, | am
That's --

Q That was nmy only point, is just a little bit of
educati on. But thank you for --

A Well, thank you for that.

ALJ HOGAN: Comm ssioner Christmann.

COWMM SSI ONER CHRI STMANN: Janmes, would you go
t hrough sl ow enough that | can nmake notes --

THE W TNESS: Sure.

COMM SSI ONER CHRI STMANN: -- of your -- the
| egal descriptions of your three properties?

THE W TNESS: Okay.

COWM SSI ONER CHRI STMANN:  And tell me which one
is the owned, the trust, and the | eased?

THE W TNESS: Let's see. | should have that
here. Okay. The first one, the section that | own
solely with my wife is section 17, township 129, range
61. That's the one east of Ellendal e about eight mles.
The land that's in a trust is section 27, 129 north, 63
W And the third one, | was just speaking with nmy --
with my -- the guy I rent the land from this norning,

and | hadn't talked to himfor a while and | should
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have. | don't have the | egal of that one. He said
originally he heard a lot from Summt, but lately he
hasn't heard a word. And | don't believe he even has
| egal counsel. But that was section -- God, | wish
woul d have wrote that one down. That was section --
section 30, and that was in Ellendal e Townshi p. | do
not -- yeah, that was in -- no. That was Van Meter.
Section 30 in Van Meter Township.

COWM SSI ONER CHRI STMANN: Okay. On your section
17, do you have the whole section or --

THE W TNESS: Yeah. We have the whole section
with the exception of there's about 80 to a hundred
acres of Game and Fish property on one end and then

right through the mddle of it, kind of up in the m ddle

of it.

COVM SSI ONER CHRI STMANN:  And that comes in
toward the north side of the section on -- fromthe
east --

THE W TNESS: Yeah.
COMM SSI ONER CHRI STMANN: -- goes westerly and
t hen, when it gets about three-quarters of the way
t hrough it, angles nore southeast?
THE W TNESS: Yes. Yep, that's the one.
COMM SSI ONER CHRI STMANN: Is that -- this map

woul d indicate it's a good part cropland, and maybe that
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western side, | can't tell if that's pasture or

cropl and.

THE W TNESS: No. The western side is cropland.

It's just a | ot higher. The topography -- the

really changes a lot in that field.

we have a lot of issues with runoff.

field is alittle bit higher even

el evati on

And that's one that

The nei ghbor's

And |'ve been

fighting washouts on that ground for years. And then it

goes down the hill and then there’

| ow i ssues -- | ow ground issues.
COMM SSI ONER CHRI STMANN:

the whole mle that they're going

cropl and?

s alot -- a

| ot of

So the -- pretty nmuch

t hrough here,

THE W TNESS: That's correct. You bet.

COMM SSI ONER CHRI STMANN:

THE W TNESS: Section 277

COMM SSI ONER CHRI STMANN:
You have the whole section?

THE W TNESS: Yeah. It's
goi ng through the I ong way across,
hal f section

COMM SSI ONER CHRI STMANN:

And | didn't

Is it, |ike,

it's in

find

simlar?

a half section. lt's

all the way

The north or

across a

sout h?

THE W TNESS: Sout h. That's the south half of

27.
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COWMM SSI ONER CHRI STMANN:  And is that cropland

or pasture?

THE W TNESS: That's cropland. There's a

little

bit of grass on the east side with a creek and then

there's also a drainage ditch running -- running t

hrough

that field the long way. And as it approaches the east

-- the east half, the erosion over the |ast few years

has gotten a |l ot worse on that land also with all the
excess nmoi sture we've been receiving.

COMM SSI ONER CHRI STMANN: Okay. No ot her
guestions. Thank you.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: Well, Victor took
my public service announcement about calling before you
dig with this and just to let you know April is Safe

Di ggi ng Mont h.

ALJ HOGAN: M. Dawson.

SUBSTI TUTE DECI SI| ONMAKER DAWSON:  Your Honor.

No questions. Thank you.
ALJ HOGAN: M. Jorde, any redirect?
MR. JORDE: Just one.
REDI RECT EXAM NATI ON
BY MR. JORDE:

Q So, sir, if this pipeline goes through --

and

t hanks to the education | | earned something new nmysel f
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on the 18 inches -- is it fair to say you'll just be

calling 811 every day in the spring or in wet

condi tions?

A. | think it would probably be a pretty good idea.
Q All right. Thank you. Not hi ng further.
A. Thank you.
ALJ HOGAN: Thank you, M. Tiegs.
THE W TNESS: Thank you.
MR. JORDE: Next wi tness, Your Honor?
ALJ HOGAN: Yes.
MR. JORDE: Your Honor, we call Volera
(phonetic) Hayen -- or sorry. | always do that.
Val era. Val era Hayen.
ALJ HOGAN: Can you state your full name for the
record and spell your |ast nane, please.
VALERA HAYEN: Val era Ann Hayen, H-A-Y-E-N.
ALJ HOGAN: ' m going to have you pull that mc
really close so we can all hear you
Ms. Hayen, were you in the roomthis norning
when | went through the penalties for perjury?
VALERA HAYEN: Yes.
ALJ HOGAN: And do you understand what perjury
i s?

VALERA HAYEN:

ALJ HOGAN:

And bei ng advi sed of

Yes.

t he potenti al
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penalties for perjury, do you promse to tell the truth
in this case today?

VALERA HAYEN: Yes.

ALJ HOGAN: All right. Thank you.

Go ahead, M. Jorde.

VALERA HAYEN,

being first duly sworn, was exam ned and testified as
foll ows:

DI RECT EXAM NATI ON
BY MR. JORDE:

Q Ma' am orientate the Comm ssion, please, to
where your |and in question that's potentially affected
is located.

A. Okay.

Q And talk real kind of close to that m crophone
if you can.

A. My land is in Sargent County, in Jackson
Township. And it's a |low range of hills between
Cogswel | and Oakes.

Q And, ma'am do you live near the land in
gquestion?

A Yes, | do. | live on the county road.

Q All right. And so you would live near to where
this proposed pipeline would be |ocated?

A The pipeline is going to go approxi mately
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500 feet from my house.
Q All right. And you describe this as a |low-1ying
area. Were you here earlier when we tal ked about CO2

bei ng heavier than air?

A. My -- the pipeline path is in the | ow range of
hills.
Q All right. Does that concern you in terms of

any safety or risk features living in a lower-1ying
area?

A Yes.

Q All right. And has Summt contacted you about
any wai ver or any of your concerns given that your honme
is so near the potential pipeline?

A. No, they haven't.

Q | know you prepared, ma'am a fewitems, a few
t opi cs. | f you just want to wal k through some of your
ot her concerns for the Conm ssion.

A. The first thing is safety. My land up in the
hills has limted access. There are no -- no maintained
road or -- and an off-road portion of it is

environmentally sensitive. Access would be unsafe in

and of itself. W do not go up there after a hard rain
and it is blocked by snow in the wi nter. Smal |l or -- or
any |l eak could harm or kill people, livestock, and

wildlife. There are two cattle ranches | ocated, one to
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t he south and one to the north, which would be affected.

Anot her thing. My land is native prairie. It's
been mai ntai ned many years for -- to preserve native
pl ants and grasses: Bl uestem crocuses, conefl owers,

yel | ow- headed dai sies, and prairie smke, and possibly
many nmore that have not been identified. Driving on or
di ggi ng through woul d cause permanent damage and the
virgin prairie would be gone forever.

On the western -- southwestern part of this
pasture there are Native American artifacts and ti pi
rings, hunting canpsites, and gravesite within the path
of this pipeline, and possibly nore than what | know.
These woul d al so be destroyed.

| told them that | didn't want anything to do
with it and to find another route.

Q Ma'am in terms of -- now, have you been in that
area your whole life?

A Yes, | have.

Q And do you have personal firsthand know edge
relative to the Native American cultural artifacts in
t hat i mmedi ate area?

A Yes, | do.

Q And what is that based on?

A | ' ve been up there. There's tipi rings. You

can see them And when | first nmoved there, | never
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noticed it and stuff, but there's an area farmer who's
really, really interested in that, and he canme up there
and he -- he showed it to ne.

Q And in ternms of native prairie, have you in your
life observed where native prairie is destroyed and then
it's attenmpted to be restored but never gets back to the

way it was?

A Well, it will never be virgin prairie again.
Q That's certainly impossible.
A It's gone. It's gone.
Q Right. And is that one of your main concerns
t hat --
Yes.
Q -- you've worked hard to preserve this the way

t hat native is?

A Yes.

Q And has Sunmmit contacted you to attenpt to work
around any of your concerns?

A. They -- they wanted ne to allow a survey, and |
-- | would not. | didn't agree to a survey.

Q Al'l right. And is that because part of the
survey would allow themto potentially trench, drill,
and di g upon your | and?

A | just don't want them up there. Even driving

on it is not good for it.
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Q Okay. Under st ood. I's there anything el se

specifically about your property or the immedi ate area

around it that you want the Comm ssion to know about ?

A Well, when they asked perm ssi

on for the survey

and | didn't sign, now they' ve sued me. And I

heard anything nmore about that yet but

zoning in our township. And the pipeline is in

violation of our zoning. Our -- it's

should be a half a mle from any residence,

500 feet.

Q And were you here today when |

haven't

-- then we have

a half a mle --

and I'monly

asked M. Powell,

relative to the setbacks that Burleigh County put in

pl ace, if they were going to reroute or

apply for a new

permt, and he said they weren't? Were you here for

t hat ?

A. Yes.

Q And do you have any confidence that

going to take into account your | ocal

A. | -- | don't have any idea.

they're

zoni ng ordi nances?

Q Al'l right. All right. Do you think that if the

county has placed ordinances in place designed to state

how | and shoul d be used and shoul d not

be used

in a

county, that a pipeline conpany like this should follow

those rul es?

A. Yes.
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Q All right. And do you believe those rules are

designed to protect people |like you who have a home

approxi mately 500 feet fromthis proposed hazardous

pi peline?

A. Yeah. And if -- if we -- if our |laws don't mean

anything, if our zoning doesn't mean anything, | don't

know.

Q Ma' am anything else at all for today?

A. | think this is a for-profit organization and it
viol ates my property rights. And what will be -- who
will be the next conpany that wants my |land? | depend
on this land for nmy livelihood.

Q And are you wi dowed?

A Yes.

Q Okay. And you depend on this land to live;
right?

A Yes.

Q All right. And you're concerned, if this goes
t hrough, that could affect your livelihood?

A Yes, it could.

Q Al right. | don't have anything further.
Thank you.

ALJ HOGAN: M . Mahl berg, any questions?

MR. MAHLBERG:

ALJ HOGAN: M.

No, Your Honor. Thank you.

Pel ham any questions?
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MR. PELHAM No
ALJ HOGAN: M. Schock.
MR. SCHOCK: No, Your Honor.
ALJ HOGAN: Comm ssi oner Christmnn.

COMM SSI ONER CHRI STMANN:

Val er a,

could you tel

me the | ega
THE W TNESS:
plants is the south

11-13-58.

description of your |

Yeah.
hal f of

Where we' ve got

t he sout hwest

COMM SSI ONER CHRI STMANN:
THE W TNESS: Yes.
is in section 12, township 130,

COMM SSI ONER CHRI STMANN:

like to go around the horn and | et

And then nmy home --

ALJ HOGAN:

Sur e.

COMM SSI ONER CHRI STMANN:

foll ow up.
ALJ HOGAN:
THE W TNESS:
ALJ HOGAN:
THE W TNESS:

and cultural is

ALJ HOGAN:

COMM SSI ONER HAUGEN- HOFFART: I

| understand when you have concerns about

in section 15,

Yep. Comm ssi
The --

Oh. Go ahead.
Al'l the nati

Go ahead.

townshi p 130,

and?
the native

quarter,

130- 587

my home

range 58.

Your Honor, would you

me find the page?

I m ght have a

oner Haugen- Hof fart.

ve -- native plants

range 58.

have a question.

all owi ng a
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surveyor to drive on your property, it could further
damage.

THE W TNESS: Uh- huh.

COWMM SSI ONER HAUGEN- HOFFART: My question for
you is you indicate that there's a cenetery, native
artifacts there. Do you think if you allowed someone to
wal k on your | and, that they would recognize that you
have these things on your land and with -- if things
were historical, that they could not go through that
area?

THE W TNESS: If they -- if they route this away
from nmy house, they won't be able to go through that
l and.

COWMM SSI ONER HAUGEN- HOFFART: Because?

THE W TNESS: They won't have a way, a pass,

t hrough there. My land is -- and my neighbor, neither
one of us has signed.

COWMM SSI ONER HAUGEN- HOFFART: Okay. | guess |
was getting at that you were expressing that there was a
| ot of historical things you want to preserve.

THE W TNESS: Uh- huh.

COWMM SSI ONER HAUGEN- HOFFART: And by not
all owing them on your land to survey, | was just
wondering if, by allowing themto be there on it, that

t hey woul d see that --
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THE W TNESS: It just seens to me, once you

all ow a survey, they -- you don't even --

t hey don't

even give you a chance to get a route away from you at

all. So | said no survey.

COWM SSI ONER HAUGEN- HOFFART: Okay. Thank you.

No further questions.
ALJ HOGAN: M. Dawson, any quest
SUBSTI TUTE DECI SI ONMAKER DAWSON:

the area of native prairie acre-wi se?

i ons?

How | arge is

THE W TNESS: It would be 80 acres, | think.

SUBSTI TUTE DECI SI ONMAKER DAWSON:
away i s your home?

THE W TNESS: [|I'ma half a mle.
county road.

SUBSTI TUTE DECI SI ONMAKER DAWSON:

map, | have no further questions.

And how f ar

" mon the

Unl ess | see a

ALJ HOGAN: Comm ssioner Christmann, did you

find your map?

COMM SSI ONER CHRI STMANN: | believe I did, Your

Honor .

So if I"'mlooking at this right,
' m presum ng to be your home is kind of
nort hwest corner of the southwest quarter
right? Does that sound right?

THE W TNESS: Yeah.

your -- what
in the

of section 12;
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COVM SSI ONER CHRI STMANN: But the pipeline is up
in the northwest quarter -- it's north of your home?

THE W TNESS: It's right northwest of my house.

COWMM SSI ONER CHRI STMANN:  Yeah. And you say
t hat's about 500 feet?

THE W TNESS: Yeah.

COWVMM SSI ONER CHRI STMANN: And the county road
you're referring to goes north and south there on the
section |ine?

THE W TNESS: Yes. Uh- huh.

COWMM SSI ONER CHRI STMANN: Okay. Thank you.
have no other questions.

ALJ HOGAN: Redirect, M. Jorde?

MR. JORDE: No, thank you.

ALJ HOGAN: All right. Thank you, Ms. Hayen.

Next witness.

MR. JORDE: Yes. Let's see. Marvin or Jeanne
Lugert. Marvin? Yeah, Marvin Lugert is making his way
down here.

And then, Your Honor, after that | think | just
have one | ast witness, just for everyone's knowl edge.

ALJ HOGAN: Good afternoon, M. Lugert. Can you
state your full name and spell your |ast name for the
record.

MARVI N LUGERT: Marvin Lugert, L-U-GE-R-T.
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ALJ HOGAN: M. Lugert, were you in the room
this norning when | went through the penalties for
perjury?

MARVI N LUGERT: Yes, | was.

ALJ HOGAN: And do you understand what perjury
i s?

MARVI N LUGERT: Yes.

ALJ HOGAN: Bei ng advi sed of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

MARVI N LUGERT: Yes.

ALJ HOGAN: All right. Thank you.

Go ahead, M. Jorde.

MR. JORDE: Thank you, Your Honor.

MARVI N LUGERT,

being first duly sworn, was exam ned and testified as
foll ows:
DI RECT EXAM NATI ON

BY MR. JORDE:

Q Sir, can you just orientate us as to where your
potentially affected |and is and what do you use that
l and for?

A My land is located in md one-third of section
3-131-51, west one-half of the northwest one quarter of

section 5-131-51.
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Q

And where -- help us out with -- | mean, was

t hat near a certain town? \What county are we talKking

al so?

A

In Liberty Grove Townshi p, between Mant ador,

Wyndmer e, and Lidgerwood.

Q
A

Q

Which -- and, |I'm sorry, which county was that?
Oh, county? Richland.

Ri chl and County, okay. And then are you --

whi ch part of the county? North, south, east, west?

A,
Q

agai n,

Sort of the m ddle.
Okay. All right. Sort of in the mddle. And,

the sections? Can we get those sections again

from that township?

A

one- hal

each of

o > O P

day?

M d one-third of section 3-131-51, the west
f of the northwest quarter of section 5-131-51.
And, sir, do you live on one of those tracts?
No, | don't.

Al'l right. And what type of activity occurs on
t hose parcel s?

Cr oppi ng.

Row crop?

Yeah, row crop.

And are -- I'msorry. Are you a farmer to this

Yes, | am
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Q All right. And do you have any tenants or do
you do this yoursel f?

A. | have a renter and | farm nyself.

Q All right. Very good. Have you been here all
day, sir?

A Yes, | have.

Q All right. And |I'm sure you share a |l ot of the
concerns that were expressed by your fellow | andowners.
Are there specific things that you would like to
hi ghlight for the Comm ssion?

A. | guess what | would like to highlight is I've
had two pipelines going across other | and of m ne and
they prom sed to put the |and back the way it was
supposed to be and separate the topsoil fromthe bottom
soil and not to |l eave any debris behind. And they did

not do a very good job of separating the top fromthe

bott om

And | still got crop |loss due to that. And
where the pipeline is | can still see 20 years | ater,
just by |l ooking at the crops, | can see it does not

produce as good. You can see the heighth of the crops
| ess than what the rest of the field is.

And after the pipeline was put in -- five, six,
seven years, | don't remenmber for sure -- | kept getting

pl anks, big cables, tires, other things com ng up, which
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they prom sed they would not | eave any debris behind.

So | have a very tough time believing that
Summit will do the same, that they' |l |eave stuff behind
t oo, just because | can't be out there every day
wat chi ng what they're doing.

And | was prom sed by Alliance that they would
not work when the conditions were not fit to work in,
and they worked when it was just mud. So now |I've got a
depressi on where that pipeline is the full Iength of the
section, or the field, and water pools there and stays
pool ed there | onger than any other place in that field.

And, al so, the one that this is going across |
have rocks in now. And | know when they work on that,
there's going to be a |lot of rocks comng up. So are
they going to conme out and take care of all the rocks
that come up all the time after they dig that up or am
going to have to do that? And I'm suspecting | wil
have to do it because | don't think they're going to
send somebody out to pick rocks for ne.

And | also know that Alliance Pipeline went
across mne, and after that was installed, the next year
it came up and they had to come out and put weights on
it to keep it from com ng up nore. Bi g wei ghts they put
on it. So on my land, | can't remenber for sure, |

think it's about 24 inches fromthe surface now i nstead
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of the four feet |ike they prom sed.

| guess that's about all | have to say. Yeah,
' m very concerned about it going across ny |and and for
t hem uphol ding their obligations.

Q Sir, let me just ask you a few foll ow-up. So
you' ve been through the whole process of the prom ses
and everything is going to be great and there's not
going to be any problems, and you lived to see a
different outcome on your field?

A Yes, | have.

Q And you're concerned that the sane type of
prom ses with yet now potentially a third pipeline are
going to end up being empty as they have been before?

A. | have heard the same prom ses from Sunm t as
Al'l i ance gave ne.

Q And you have firsthand know edge of a previous
pi peline actually m grating up due to the changing
conditions, weather, tenmperature, moisture in the soil?

A Yes.

Q And so a pipeline that was once four feet, over
the 20 years, has conme up to close to alnost only
t wo- f oot of cover?

A Yes. It is now. Did that within a couple
years' time.

Q In a couple years' time?
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A Yes.

Q Al right. And so, again, all the prom ses, al
t he happy, wonderful things in the world can be said,
but you're living proof of prom ses being broken and,
when people aren't | ooking, conpanies not doing the
right thing; is that right?

A Yes.

Q Is there anything that Summt has said at all or

prom sed or put in their panmphlets th
any better?
A. No, not a thing.
Q All right, sir. Thank you.
ALJ HOGAN: M . Mahl berg, any
MR. MAHLBERG: No. Thank you
ALJ HOGAN: M. Pel ham any (¢
MR. PELHAM Yes.

CROSS EXAM NATI ON
BY MR. PELHAM

Q M. Lugert, |I'm just wonderin

pi peline you have on your |and curren

A | have a Alliance pipeline wh

| believe in there they got three or

products they punp through it at diff

Q You said two pipelines. So vy

pi peline. MWhat's the other pipeline?

at makes you feel

Appr eci ate that.
guestions?
, Your Honor.

uesti ons?

g what type of
tly?

ich they put in --
four different
erent times.

ou have an Alli ance
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A Dome. It was Donme. | don't know what it's
call ed now.
Q Dome?
A It was Donme.
Q \Vhat type of product was it transporting?
A. | do not remenmber what that -- that was one ny
dad dealt with.
Q Okay. How | ong has the Alliance pipeline been
in place?
A. 22 years, if | remember right.
Q And what about the Donme line, if you know?
A. That one, probably 40, 45 years.
Q Thank you, sir. I don't have any ot her
guestions for you.
A. Okay.
ALJ HOGAN: M. Schock, any questions?
MR. SCHOCK: No questions. Thank you.
ALJ HOGAN: Comm ssioner Christmann.
COMM SSI ONER CHRI STMANN: On your | and
in 131-51, in section 5, you kind of gave a nore
detail ed description. Could you tell nme that again?
THE W TNESS: Section 57

COMM SSI ONER CHRI STMANN: Yeah. You said |like

THE W TNESS: It's the west half of the

PAGE 335




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

nort hwest one quarter of section 5.

COMM SSI ONER CHRI STMANN:  West half of the

nort hwest quarter?

THE W TNESS: Yes.

COMM SSI ONER CHRI STMANN: And that | ooks |ike
it's farmed going north and south in this --

THE W TNESS: Yes, it is.

COWMM SSI ONER CHRI STMANN: -- cuts through the
m ddl e of it. And there's another farm off to the east

of you a half mle.
THE W TNESS: Yeabh.

COWM SSI ONER CHRI STMANN: Quarter m | e.

THE W TNESS: It's the west 80 acres on that

secti on.

COWMM SSI ONER CHRI STMANN: Okay. Thank you. s

this tiled?
THE W TNESS: I am planning on tiling it

someti me.

COWM SSI ONER CHRI STMANN:  Okay. And your

piece in section 3, is that tiled?

THE W TNESS: No, that was not til ed.

ot her

COMM SSI ONER CHRI STMANN: Okay. Thank you.

ALJ HOGAN: Comm ssi oner Haugen- Hof fart.

COMM SSI ONER HAUGEN- HOFFART: Thank you.

You t al ked about the pipelines that are there
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m grating up. Can you tell me the reasons why --

your

pi ck

opi ni on, why they're mgrating up?
THE W TNESS: Well, all | know is that | h

rocks every year on my rocky ground, and that

up because frost pushes it up all the time. And I

rocks -- | have a boulder that | had to dig out on
that was five feet by probably six feet. And that
comng up for quite a few years; it come up about
inch or two. If you dig out a big rock and you ex
underneath it, that's got about a gap of that nuch
i nches, nothing underneath it, just got a space.
j ust keeps pushing up.

COWMM SSI ONER HAUGEN- HOFFART: So that fros
comes down and then pushes it up?

THE W TNESS: |'m not sure how it works, b
does.

COWM SSI ONER HAUGEN- HOFFART: Okay. That'

| had. Thank you.

THE W TNESS: Okay.
ALJ HOGAN: M. Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: My quest

is, piggybacking on hers, are you saying rocks pus

the pipeline or are you saying that rocks mgrate

surface because of the work?

THE W TNESS: Rocks mgrate to the surface

in

ave to
comes
have
e time
kept
an

cavate
, two

It

t

ut it

s al

i on
h up

to the
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because of the way frost pushes stuff up. So I'm
thinking that it will push the pipeline up the same way.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Okay. No
further questions. Thank you.

ALJ HOGAN: Any redirect?

MR. JORDE: Just briefly.

REDI RECT EXAM NATI ON

BY MR. JORDE:

Q On this question, the frost kind of heaves and
over time it keeps pushing up foreign objects or even
rocks that are in that area, is that your experience?

A Yes. Yep.

Q All right. Not hi ng nore conplicated than just
Mot her Nature and the tenperature?

A. Yep. And that is why those planks and stuff
came up fromthe Alliance pipeline. It kept working up
over years.

Q All right. And you nentioned on the yields, the
yi el ds have never been the same from when they tore up
the ground for those prior pipelines?

A Never . No.

Q You nentioned that you would Iike to do some
tiling. Are you having second thoughts on both the cost
and liability of doing that should the pipeline exist

before you get the tiling done?
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A. Yes. Definitely.

Q And if you weren't

affect your yields and the moisture contents -- or
moi sture in your ground?

A.  Yes, it does. Yeah.

Q All right. So obviously that

econom c detriment if you weren't

future and have dryer,

A Yes. Because | can't get

| have to wait |onger for it

gets excess water, crops don't

able to til e,

to dry out.

woul d t hat

the

woul d be an

able to tile in the

more farmable ground?

in the ground as soon,

And when it

do as good either.

Q Ri ght. Okay.

MR. JORDE: Not hi ng further, Your Honor.

ALJ HOGAN: M. Mahl berg, any questions?

MR. MAHLBERG: No, Your Honor. Thank you.

ALJ HOGAN: M. Pel ham? M. Schock? Any
further comm ssioner questions?

Nope. All right. Thank you.

MR. JORDE: All right. | think this is our | ast
wi t ness, Your Honor. | call M. Loren Staroba.

ALJ HOGAN: Good afternoon.

LOREN STAROBA: Good afternoon.

ALJ HOGAN: "Il have you state your full name
for the record and spell your |ast nane.

LOREN STAROBA:

My name is Loren Edwi n Staroba.
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The | ast name is spelled S-T-A-R-O B-A.

ALJ HOGAN: M. Staroba, were you in the room
this norning when | went through the penalties for
perjury?

LOREN STAROBA: Yes, | was.

ALJ HOGAN: And do you understand what perjury

LOREN STAROBA: | do.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

LOREN STAROBA: | do.

ALJ HOGAN: All right. Thank you.

Go ahead, M. Jorde.

MR. JORDE: Your Honor, again, in the interest
of time, M. Staroba has al so put together some
mat eri al s. |*'m going to go ahead and pass those around,
and then | think he's going to want to walk through some
of that.

ALJ HOGAN: Okay. Go ahead.

MR. JORDE: | guess -- |I'"m sorry, Your Honor. I
guess | would mark the packet as LS1, if that's okay.

ALJ HOGAN: Yep.

MR. JORDE: Al'l right. Very good.
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LOREN STAROBA,

being first duly sworn, was exam ned and testified as
foll ows:

DI RECT EXAM NATI ON
BY MR. JORDE:

Q Sir, while LS1 is being passed around, which is
t he documents you've assenbl ed --

A Yes.

Q -- help us out in ternms of where precisely your
| and is | ocated, what county?

A. Okay. My wi fe, Diane, and | own |and in Danton
Townshi p and Liberty Grove Township in Richland County.
It's south and east of Wndmere, North Dakota. We
managed and farmed that until our retirement in
Sept ember of 2018. | just got to put in there that both
she and | are NDSU graduates.

And we've been basically working with this

pi peline com ng through here. And we have declined
access to our land and -- and any offered easenment, and
we're currently being sued by carbon -- or Summt Carbon
Solutions. We researched and |learned a |ot since this
all started, and we know a whole | ot nore about
pi pelines than we ever wanted to know so..

Q And, sir, why don't we -- if you' ve got your

materials there --

PAGE 341




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

A
Q

Yes.

- the Comm ssion and everyone now has those.

I f you want to just select and show everyone what you're

referencing and why it

A

s inmportant, please.

The maps here are the actual maps of the

pi peline's proposed route. And on the two sections of

| and t hat

hal f of

i nvolves for us, the two tracts, are the east

section 35-132-51, and that's Danton Townshi p.

And the other one that we're involved with, it's the

nort hwest

Townshi p.

quarter of section 2-131-51, Liberty Grove

And these are maps basically taken fromthe

permt application fromyour maps there so...

wi sh | could give you the page number there

but it's real close to the last -- Marvin Lugert is a
nei ghbor there so...
Q And so, sir, | can see the Summt | ogo on each

of the first two col ored maps you've discussed. So

you' ve taken their actual maps, and then on the first

one we've got |ike a blue oval --
A Yes.
Q -- or rectangle?
A | circled where the property that we have is
af fect ed.
Q Al'l right. And then it depicts a pipeline -- a

proposed pipeline corridor going through in the southern
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portion of that property?

A Yes. That's the proposed pipeline.

Q All right. And then the next of those pages you

al so have |i ke a square around what appears to be two

90-degree el bow turns in the route --

A Yes.

Q -- proposed route?

A. That is our property. There, |'ve |abeled it
Staroba property that's affected. And the pipeline
conmes fromthe original -- or the first sheet and comes

down to the west and then comes down into ours just in

the very little corner there, and then comes across.

Q Okay. All right. So if we kind of hold them
alnost like this, that's how it connects up?

A.  That's correct.

Q And what's your understandi ng about why they're

maki ng a 90-degree el bow bend on your property?

A. It's a good question. Originally,

first maps we received, it did not come on

the very

our property

at all, and it basically came across on the north of us,

the quarter north of us, and all the way across and then

came at an angle through the county road. I think --
| " m not sure what the reasoning was there, but maybe
it's because we were -- we, fromthe very begi nning,

said we were a hard no, that we did not want to have
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anot her pipeline. So maybe they -- it was just a
temporary easement, the only thing we had before, for
its construction, and now they moved the pipeline down
this way so not -- not absolutely sure why.

Q Have you been able to talk to any of your
nei ghbors as to why or if they have any idea of why this
got rerouted onto you?

A. The only thing that was mentioned, that possibly
because the county was | ooking at right angles across
t heir roads.

Q All right. And, sir, then you also included
what appears to be two yield maps that -- do they show
the two separate fields?

A. This basically shows the -- the one field,
section 2 -- excuse me -- section 35 in Danton.

Q Okay. So both of the yield maps, one is kind of
a zoonmed-in version of the same rectangul ar, roughly,

field; is that right?

A.  Actually, the one that has the -- this one here
is what they -- what they call is a vegetation health
map. And it shows the different -- the healthy

vegetation and the different colors that are show ng.
And | included this one just to show where two existing
pi pelines cross nmy | and.

Q And so what you've circled on each of these two,
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al nost i nfrared-kind-of-I|ooking pages here that show the
health, and then it | ooks to be a yield map --

A. It's a yield map, the other one.

Q And that's showi ng where you said you have two
exi sting pipelines?

A. Yes. I|f you look -- I'd like to point it out on
the map that was submtted, you know, from Sunm t
Car bon. | *ve pointed out the two existing pipelines.
And you can see the scar that comes across fromthe
sout heast and going to the northwest. And there are two
pi pelines there. And | just wanted to make a point to
poi nt that out.

And these are the same pipelines that Marvin

Lugert was tal king about. But they conme across ours.
And the first one was there before we owned the | and.
It was the Dome pipeline. And it was installed in 1975
so it's 45 years ago. The second one is -- and it's a
12-inch pipe and reportedly carries LP. Adjoining side
by side to the Dome pipeline is the Alliance pipeline
which was built in 1998, 25 years ago. And we -- we
purchased the | and the year before Alliance was built.
So basically the Dome pipeline was there, and then
because a corridor was basically established, another
pi peline came along and it was much easier to get

approval .
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| included these maps just because it's been 25
to 45 years, and you can see on the map that came with
your permt that they submtted, that you can see the

pi peline and it's a difference in the soil, the
difference in the greenery. And then if you | ook at the
yield maps, it shows up on the yield maps every year.

It has since the beginning. And it shows up on the
vegetative map. That one really shows up. So you can
tell the crop does not grow like it should.

And we've had problenms since the beginning with
conpaction, settling, drainage, and of course the crop
-- the decreased crop yields. So it's really pronounced
when you | ook at the maps. And you can follow it even
further, it follows along to the neighbor's too, you
know. And there have been spots that have been just |ow
t hat have never been corrected.

There were many prom ses made and they kind of
tried at first, but these pipelines have been sold,

t hey' ve been -- they transferred hands and it's kind of
everybody's left in a lurch and that's what we have.

So one of our main reasons is we are already
have two pipelines. Do we want anot her one? On one
pi ece of land? And by doing that, | mean that was one
of the main reasons we were concerned about having

anot her one so we said no, you know, nmove it to someone
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el se that wants it. Because we' ve been dealing with
this for years.

And | did include -- I'"mnot sure if this study
-- the -- there's an Ohio State University study that |
included there and it's that same Brehm one, but this
one actually is the original article and it's Theresa
Brehm and Steve Culman. And it's a soil science -- Soi
Sci ence Society of America Journal it was in. So this
is the whol e thing.

And they're basically saying that this
di sturbance -- you know, in their studies, the
di sturbance persisted five years followi ng the pipeline
installation. And they're saying even with the current
best management practices, a pipeline installation and
remedi ati on enmpl oyed by the three conpanies that they
worked with -- or researched, it was insufficient --
insufficient to conbat wi despread soil degradation and
crop yield loss. And they say this can go on for many
more years in their study.

That's just one study | thought | would --
besides -- | would present besides whatever | have
personally.

Q So the study is obviously one thing, but the
unrefutable aerial evidence where anyone can clearly see

the scar of those existing pipelines some 20 and
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45 years |l ater, wouldn't you agree that that is
than a study by a university, we have firsthand
unr efutabl e knowl edge of pipeline effects?

A. That's right. And we can see it throug
season. At harvest you can see it when you're
across those areas. And it was soft and everyt

years.

, rather

hout the
com ng

hi ng for

So we've had those problenms and we -- we said

fromthe very beginning we have two already, we
interested in another one. So that was the tho
t hat was one of our reasons.

Q Do you feel, sir, like through this pro
you exercising your right to say no thank you t
for-profit pipeline, that you have been either
ostraci sed or pigeon-holed or made to feel |ike

wrong with you?

aren't

ught and

cess, by

o this

what' s

A. Yes, we really do. W did say -- we said it's a

hard no. And basically after a certain amount

we just passed things on to our lawyer. And th
the [awsuits came out. | believe there were 29
that were in -- | think about that in Richland

al one. And then basically of those 29, after -
wasn't that long later they were dism ssed with
prejudice and there was only two left in our co

it was us and anot her. So basically we are --

of tinme
en all

| awsui ts
County

- it

out

unty, and

we have
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been sued by Summt for access to our property.

Q And those cases are ongoing, as you understand?

A. They' re ongoi ng, yes.

Q And, again, you don't -- |1 mean, | don't suppose
you have a problemwith a company with an econom c
interest and to take a business risk and do a project,
but is it your position, if this is such a wonderful
thing, just put it on people's |and who want it?

A | -- 1 do feel that this is a hazardous waste
and it's being basically carried -- and for whatever
reasons they say but com ng across into North Dakota and
it's a pollutant.

And | know you as a Public Service Comm ssion
have to make the decisions and you told us upfront what
it was based on. And | noticed in one of those it was
based on basically continuing the energy needs in the --
| think it was in the third section. And |I have a
problem -- 1 don't quite understand how this pipeline
itself, carbon di oxide, contributes to energy in our
state. That's one of the -- one of the things | thought
that was interesting. And | know that's one of the
t hi ngs you have to consi der.

Q And, sir, there you're referencing one of the
items that the PSC has to consider related to, well, the

construction, operation, and mai ntenance of the facility
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at the proposed | ocations, then go on and on, ensuring

t hat energy needs are met and fulfilled in an orderly
and tinmely fashion. |l s that what you're referencing?
A. That's what |I'mreferencing, yes.

Q And when M. Powell today admtted in the
application on its face says that this is for permanent
sequestration of CO2 into the ground in North Dakot a,
can you, in your wildest imagination, think how that is
ensuring that energy needs are met and fulfilled in
Nort h Dakot a?

A. No, | can't. | have a hard time understandi ng
t hat .

Q And would you submt that on that basis al one
this Comm ssion nust, by the very factors they have to
consi der, deny this application because it has nothing
to do with ensuring energy needs being met?

A Yes.

Q All right. Anything further for you, sir?

A.  We are very concerned about the safety. And |
know that's one of the other things you need to
consi der, or have to consider. [It's a hazardous waste
pi peline with very high pressures. | think of the
danger to our conmmunity caused by a pipeline bl owout.
It's unknown. SCS won't review the plume models of a

pi peline break and the possible extent of danger.
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We do have -- | counted about ten neighbors
within a mle of where this pipeline comes across. I
guess we're expected to accept their words, and these
were their words, that they are confortable with the
risk. I"m not feeling as conmfortable as SCS is when we
| ook at the videos and reports of Satartia, M ssissippi,
and such. So we're just not confortable with the safety
on it.

Q And in terns of the safety and then in terns of
potential risks and liability, have you had an
opportunity to research your own current insurance
policy which you pay prem ums on to hopefully protect
you and your famly in ternms of liability from damages
on your property?

A Yes, | have. We'd heard where there were
i nsurance conpani es that weren't able or were saying
they couldn't insure the liability. Studied our policy.
Got the conplete policies. I went through the whole
t hing and basically found that there's a poll utant
exemption. And this is a pollutant.

So we wanted to make sure that we -- we were
covered or weren't so we did ask our insurance agents to
give us a letter and that is the letter that |'ve
included in the packet from them Received it | ast

Friday. He didn't date it, but it is Friday the 13th
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t hat we got it so... But it's saying basically that
it's -- the pollutant exenption means we are not covered
for certain liabilities.

Q All right. Do you and your wife depend on this
ground for your econom c well-being?

A, W do.

Q All right. And you believe that the existence
of this pipeline as evidenced by the ones you al ready
have woul d harm that econom c i mpact, not to even
mention the safety and risk issues?

A That's true.

We al so have considered tile and we would |ike
to do that. Originally, the first two pipelines were
making it quite expensive to tile because they would
have had to have been done in sections on each side of
t he pipeline, and then there would have to have been a
pump to take it up and over, into the ditch so it could
flow down the ditch. Well -- and then there's another
pump on the bottom side that would have to punmp it up
and away. So it was two punps involved. And then we go
with another pipeline, that's the third punp. So it
woul d be prohibitive to do that. Besi des, there's no
electricity close by so just to run that would be
terrible. So we'd like to tile, but even addi ng anot her

pi peline would not be good.
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And the | and value is another thing that we --
" m very concerned about. You know, yes, two -- maybe
someone could accept two pipelines that have been there
for years, but another one pipeline, what's that going
to do to the value of our land? And it is prime Red
Ri ver Valley | and.

Q Wuld you agree with M. Tiegs that you may be
petitioning the assessor in terms of property tax
reduction if this pipeline were to go through?

A Yes, we will.

Q All right. Wiich would be a negative econom c
i mpact as a result of this pipeline; correct?

A. It definitely woul d.

Q All right. Not hing further, sir. Thank you.

MR. JORDE: Well, | better offer -- formally
of fer LSI1.

ALJ HOGAN: Is there any objection to LS1?

MR. MAHLBERG: No.

ALJ HOGAN: M . Pel han??

MR. PELHAM No obj ecti on.

ALJ HOGAN: All right. LS1 is admtted.

M. Mahl berg, any questions?

MR. MAHLBERG:. Very briefly.
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CROSS EXAM NATI ON
BY MR. MAHLBERG:
Q Have you petitioned for a reduction in your
t axes because of the existence of the Dome and Alliance

pi pelines?

A. We have not. The first pipeline was there
before -- before we even owned it.
Q Okay.

A. The ot her one was 25 years ago. We did not.

MR. MAHLBERG:. Okay. Thanks.

ALJ HOGAN: M. Pel ham any questions?

MR. PELHAM No, Your Honor.

ALJ HOGAN: M. Schock.

MR. SCHOCK: No questions, Your Honor.

ALJ HOGAN: Comm ssioner Christmann.

COWM SSI ONER CHRI STMANN:  Where that -- where
t he pipeline comes out of section 35 and down into
section 2 way at the west end --

THE W TNESS: Yes.

COMM SSI ONER CHRI STMANN: -- | see what | ooks
i ke a farm about a half mle north and another one
about a half mle south. Are one of those your home or
do you live out in this area?

THE W TNESS: If you look to the one to the

sout h, that was our farm home. We live in Fargo now.
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We're retired.

COMM SSI ONER CHRI STMANN:

Okay.

THE W TNESS: And we sold that out. But there's

a young famly lives there now.
COMM SSI ONER CHRI STMANN:
there?
THE W TNESS: Yes.
COMM SSI ONER CHRI STMANN:

ot her questi ons.

Someone is living

Okay. Thanks. No

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWM SSI ONER HAUGEN- HOFFART:  Thank you.

You said you received that
i nsurance |letter this past month?

THE W TNESS: Fri day.

Far mers Uni on

COWM SSI ONER HAUGEN- HOFFART:  April 7th?

THE W TNESS: Yes. | said the 13th. l"'m sorry.

It was the 7th.

COWM SSI ONER HAUGEN- HOFFART: Okay. Thank you.

That's all | have.

ALJ HOGAN: M. Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: No questi ons.

Thanks for com ng.

ALJ HOGAN: Any redirect?
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REDI RECT EXAM NATI ON
BY MR. JORDE:

Q In terms of petitioning for the taxes, obviously
the first pipeline was there, you kind of had to swall ow
on that one, the second one you' ve tried to deal with,
but a third one is just a bridge too far. Is that fair?

A.  That's correct.

MR. JORDE: All right. Not hi ng further.

ALJ HOGAN: Okay. All right. Thank you.

MR. JORDE: And let me just scan the audi ence
just in case, but any other intervenors that are dying
to say sonmething? Going once, going twice.

Oh, you'll have to be in the public coment
section.

Yeah. So any of my folks, we're good? Okay.

That concl udes our witness and evidence
presentation.

ALJ HOGAN: Okay. All right. That brings us to
public testimony. And | just want to know, by a show of
hands, how many people want to provide public testimny.

Okay. | think we'll take just a short bathroom
break, so maybe five m nutes or so, and then we will get
to the public testinony.

(Recess)

ALJ HOGAN: All right. W're now going to nove
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to public testimony. So if you're wishing to provide

public testimny today,

|'d ask that

your way down and towards the stage.

come up to the witness

chair one at

And just like all our other

will have to swear you

your name for the record.

you start making

And

atime

"Il have you

wi t nesses today, |

in, and |I'd ask that

you state

If you're representing a

group or an entity, if you could please identify that

group and your relationship for

record. That woul d be

hel pful . Li kewi se,

| andowner, if you could identify where your

| ocat ed, that would be

Just |i ke our other

hel pful as well.

the group for our

if you're a

property is

wi t nesses today, you are

providing testimny in an evidentiary hearing, which

means this is not the tinme or

pl ace to ask other parties

guestions or to ask the comm ssioners questions today.

It's your opportunity to provide information to the

Comm ssi on.

Li kewi se, we've heard from | ots of

and interested parties

time, if you have sim|

just state that you have sim | ar

| andowner s

al ready, so in the interest of

ar concerns,

|"d ask that you

concerns rather than

just stating -- repeating everything that's already been

sai d today.

And, with that,

we have our

first

- okay. [0
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| et you guys | ook at one. Can | get you to state your
full name for the record and spell your | ast nane,
pl ease?

TODD MCM CHAEL: Yeah. Todd -- Todd Allen
McM chael. MM chael is MC-M1-C-H-A-E-L.

ALJ HOGAN: All right. And, M. MM chael, were
you in the roomearlier when | went through the
penalties for perjury?

TODD MCM CHAEL: Yes, | was.

ALJ HOGAN: And do you understand what perjury

TODD MCM CHAEL:

Yes, | do.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

TODD MCM CHAEL: Yes, | do.

ALJ HOGAN: All right. Thank you. Go ahead.

TODD MCM CHAEL

being first duly sworn,

TODD MCM CHAEL:
we're | andowners
so it

section -- woul d be 136,

16, and 22. So in 16,

it would be the southeast quarter;

woul d be the sout hwest quarter,

in Barrie Township,
range 51,

it's the sout hwest

testified as foll ows:

So my famly is a | andowner --

Ri chl and County,
sections 21,

quarter; 21,

and in 22, again, it

and that's where we
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cross the Sheyenne River, in those sections.

Did you get that? Did | go too fast?

And | would say the majority of my stuff that |
was going to discuss has already been tal ked about. I
did print out a little -- for those that have a thing, |
have a little cheat sheet here. W're not going to go
t hrough this whol e pamphl et because it's not necessary.
We have -- and |I'd say everything that's in -- about
everything in this panphl et has already been turned in
to the Public Service Conm ssion for -- as evidence
already. So I'll just go through it real -- real quick.

Tile lines. | think we probably have --
probably beat that to death. On page 9, | went through
tile lines there, but | don't think we need to go
t hrough that. The only thing |I have on tile lines is
that Summt continues to have advertising regarding how
they want to work with | andowners, and we've heard
testinony in regards to that, but we've also seen
| andowners where the line is still going either down the
m ddl e or diagonally across their tiled fields so that's
-- 1 kind of -- | have an issue with that, saying
wor ki ng with | andowners on that.

Easement | anguage, page 11. One of the things
that -- in all the stuff I've done, North Dakota Century

Code, we're allowed to ask for shorter than 99 years on
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our easements, but yet Summt would not allow us -

woul dn't agree to the easenment if we went to |ess

- they

t han

99 years in our easenments. So | -- | find that to be a

Al so, Most Favored Nations clause, we cou
put that in our easements. That was not all owed.

|*"m sure the -- the bodies may not know what t hat

d not
And

is.

Most Favored Nations is basically no discrimnation

agai nst you. You basically get -- whatever their

best

offer is, they have to give that sanme offer to you,

basically. So for people that don't know what that is.

Li sting | andowners as an additional insured also

was refused in our easement |anguage. So we're seeing

now more letters regardi ng i nsurance conmpani es not

insuring us. This would have covered that or taken care

of that. And in a lot of research that | did,

additional insured is usually a pretty easy thing

pi peline company to do, to add the | andowner as an

additional insured. And we couldn't get that in t
easement | anguage.

We tal ked about strip and bl anket easenent
don't need to go down that.

So the next page would be -- tal ked about

for a

he

s. W

i nsurance and indemification. Again, that's been done.

Pi ctures. So | have some pictures here and |

PAGE 360




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

have some maps, and what -- what those are for is ny
land is just to the east of the Sheyenne Nati onal
Grasslands. So they want to cross the Sheyenne River.
And when you take and | ook at all the different maps

t hat North Dakota has, you'll notice that they avoid

t hat area.

So this would be -- Your Honor, it would be page
-- go to page 11, it should be the next page. It woul d
be -- the maps are A, B -- A, B, C, showi ng pipeline
routes. And then the area where our land is at, | have

a circle on it.

And you'll notice that they -- the pipelines
tend to avoid that portion of the Sheyenne River. You
can kind of look -- there is a proposed gas |ine that

goes across the Sheyenne River, but it goes across right
at Ki ndred. It doesn't continue to go south. It will
just go down and it will -- and that's map B. And
you' |l see | have the major natural gas infrastructure
pi pelines there on that page, and you'll see where they
have the proposed gas line to go from Mapleton to
Wahpet on.

And then map C is just a close-up of how the
Al l'i ance pipeline goes through by Lisbon and avoi ds Fort
Ransom St ate Park and avoids the Sheyenne Grassl ands.

You'll see where it crosses the river at that point.
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On page 13 is actually -- this is a pictur
my grandparents' farmstead. That's our house. An
is what a rainstorm does in the -- what we call th

hills of Kindred. So that washout, our tractor ti
over in that. It was a 4010 gas tractor so those
89 inches wide. And you could stand on that to |lo
over the top of that ridge. So that gully, in 197

June 30th, was about eight to ten feet deep. Okay

e of

d this
e sand
pped
are

ok

5, on

I f

you go to page 15 and | ook at that one, that's the sane
rai nstorm on page 15. That washout is about 30 feet
deep. Bot h of these washouts are a mle and a half from
where they're proposing the pipeline.

It"s important to | ook at that because this is
al so where the state geol ogi st has said that those are
the -- that where the -- where that washout or that
| andsl i de possibility can be -- | can't remenber the
number, it's later in here, the nunbers are listed, but
t hose are where those washouts could be. And this is

just 1975. We had issues in 2009 and we had issues in

2019, not as dramatic as '75, but added to these
washouts and were -- we had to fix a bunch of
i nfrastructure. But both the washout from ny

grandparents' farmstead, which is where | farm

currently, and the picture on page 15 are both a mle

and a half away from where they propose to cross t

he

PAGE 362




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

Sheyenne River.

Pi peline safety, page 17. Okay. So it is.

It's the state geol ogist GPS | ocations 12 and 13.

Our

concerns on the Sheyenne River. Location 13 is the one

on our property fromthe state geol ogist, the lett

guys got from those folKks.

er you

The other one is Summt has never rel eased a

pl ume study which requires us to do specul ation, which

is not always good. We've asked for a plume study many

different times.

And "1l look at the page number here, but there
actually is an email from Lynn Helms on page 31. Lynn
Hel ms actually sent an email stating that -- now you
have to understand he had to use specul ative
i nformation. It's not hard facts informati on on
Summi t' s dat a. It's speculative information on a
24-inch pipeline going through -- down by Bismarck. And

he says for this volunme, the distance to safe levels is

one mle. This is fromULynn Helnms. So it's page

31 of

this handout. | don't think that one has ever been

submtted to the Public Service Comm ssion for any kind

of a | ooking at. But that's just comng from somebody

who considers -- you know, he's M neral Resources
Peopl e consider himto be fairly up to date on thi

stuff.

boar d.

S
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Surveying we don't need to go through. We've
been through that enough.

Routi ng, page 19. So regarding routing, we've
asked several times for themto change the route for

this pipeline, up to four different tinmes. W' ve been

refused four different -- four different times on that.
Again, | don't think we need to beat the routing stuff
to deat h. | want to get through this quick because |

think we all want to get home and do whatever so...
Routi ng has been an issue. W' ve asked for routing
several tinmes.

If you want to go to sleep at night and | ook
t hrough this whole little pamphlet, feel free.

And then siting, | have 21 bullet points here.
| *'m not going to go through all the bullet points. \Wen
|*ve tal ked to people at the Public Service Comm ssion
prior to this ever being applied for, 49-22 is the
bi ble. So I've gone through 49-22 and |'ve put bull et
points on each one of them And | don't want to go
t hrough every single one of these for you guys tonight.
You have handouts. ' m assumng it will probably get
put into an exhibit. You can read it yourself on what |
-- what | think on each of the bullet points.

| mean, we have not -- one of the main things

that | have is on 49-22 -- not 13. VWhich one is it?
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It's the one regardi ng how people are treated and things
to consider. Unfair tactics. 49-22.1-14, unfair
tactics.

' mgoing to -- | have to be honest here, ny
famly did sign an easenment with Summ t, but one of the
t hings that always frustrated nme is they took the | and
agent away fromme in my negotiations. To me, that's an
unfair attack. My famly signed the easement based on
the fact that they don't want to deal with em nent
domain. So they told me to go and negotiate with Summ t
and talk to people. And so who |I negotiated -- so first
| tal ked to Wade Boeshans and then after that Jimy
Powell. The conversation that Jinmmy Powell had two
weeks with a | andowner, that was me. And we did sign
after that. But we signed because we didn't want to
come up and retain an attorney to fight em nent domain.
To me, that's -- as one of the gentleman said earlier,
it sticks in the back of your m nd.

Our farmthis year is 140 years old. W' ve
never had to deal with anything |like this and | don't
ever want to deal with it again. And that's good
enough. I'11 let you --

ALJ HOGAN: All right. Thank you.

Who' s doing questioning? M. Mhlberg, any

gquestions?
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M. Pel ham any questions?

MR. PELHAM | guess | do have a question.

Because your famly did sign the easenment, are
you testifying in opposition to the project today? [|I'm
alittle bit unclear on that.

TODD MCM CHAEL: So personally I"m still not
happy about it, but I'm one of seven.

MR. PELHAM Got cha.

TODD MCM CHAEL: Okay? So you can't -- it's
frustrating for me. Okay? Let's put it that way.

MR. PELHAM Fair enough.

TODD MCM CHAEL: | am one of seven.

MR. PELHAM  Appreciate it. Thank you. No
ot her questi ons.

ALJ HOGAN: M. Schock.

MR. SCHOCK: No questions. Thank you.

ALJ HOGAN: M. Jorde, any questions?

MR. JORDE: Yes. Thank you.

Sir, so you've signed an easenment yet you've
taken your time here today and prepared materials to
testify here of your concerns about the project
irregardl ess of the fact that you and your famly, |
guess, made the majority decision to sign an easenment.
s that fair?

TODD MCM CHAEL: Correct. My biggest -- one of
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my biggest issues is the fact that, as a | andowner, and
you've heard many of these | andowners, "Why do we have
to get an attorney if we want to say no? Why do we have
to get an attorney if the easenment is not worded
correctly?" So, in other words, strip easenment versus
bl anket easement.

North Dakota spells out strip easenment, but yet
the first easements were bl anket easenments. Now, those
fol ks that have a bl anket easement, when they have to go
fix them because sonmebody wants to take a nortgage out
on that |and and the bank says, "Oh, wait a m nute,
there's an easement here we got to get cleared up,"” they
have to hire an attorney. It's always nickel, dimng
t he | andowner, attorney, attorney, attorney, attorney.

It frustrates me. | don't l|ike that. No of fense. I
know you guys got to make a living, but I don't want to
pay for it. Okay? And | have to.

MR. JORDE: And you make that statement because
Summit, in this case, in your opinion, |eaves you with
no options other than to have to defend yourself by
hiring professionals at your own dime and so,
essentially, you've acquiesced to an easenment which you
really didn't want?

TODD MCM CHAEL: | have an easement that | feel

we did our due diligence on and probably have a very,
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very strong easenment. Am | happy about having a

pi peline going across my famly |and? No. So the

easement that we have, | feel, is extrenely strong.

Okay? Do I like it? No. And I don't |ike the fact

t hat we have that going across that ground.

| mean, |'ve asked -- we did the -- so

| went

with the surveyors out on the property because | didn't

want to |l et them on the property. But there's a thing

called the western prairie fringe orchid that

t hat property. Well, of course we never found

resi des on

it | ast

year so that didn't move them  We do have | eks. Leks

are where prairie chickens and sharp-tail do their

mat i ng dance. Okay. There's |leks on my ground. But

you know what? We didn't find any when we wal ked out

and did it. Well, it was in July. Because July i s when

the prairie fringe orchid -- guess when the |eks are

active? The |leks are active in May. So we didn't see

the Il eks or find them | know they're out there. ' ve
run across them several times turkey hunting. | mean,
it's -- whatever. | -- it's frustrating. And that's

where we're at.

And | tried to get it moved several tinmes. Jeff

Skaare, Jimy Powell, Wade Boeshans, Erik Schovanec, al
of them we tried to get this -- we tried to get the
pi peline moved, asked for it several times, and it -- to
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no avail .

MR. JORDE: And, sir, you've stated that you
believe, although you're not necessarily for this, that
you were able to negotiate an easenent that you at | east
obviously believe you can stomach. Wuld you be willing
or have an objection, if we were to cross out the
conpensation so none of the financials are in there, to
share the ternms so other |andowners could benefit from
t hat ?

TODD MCM CHAEL: | would | ove to, but we had to
sign a do not -- an NDA.

MR. JORDE: Okay.

TODD MCM CHAEL: Non- di scl osure agreenent.

MR. JORDE: Okay. So Summt, in order to give
you what you thought you could stomach, forced you to
sign a non-disclosure agreement so you couldn't share
t hose beneficial terms with other famlies?

TODD MCM CHAEL: Correct.

MR. JORDE: Okay. Per haps the Comm ssion could
ask for a copy of that. It just seenms strange that if
they're willing and they know they can make
accommodati ons, but they don't want anyone else in North
Dakota to know about it, | just find that strange, sir.
So thank you --

MR. MAHLBERG: ' m going to object.
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MR. JORDE: -- for your testinony.

MR. MAHLBERG:. There's not a question inv
It's a statement about counsel's observations as
he thinks is strange.

MR. JORDE: That's fine.

MR. MAHLBERG: It"s not appropriate for d
or cross-exam nation, | don't know which we're tr
this as.

MR. JORDE: All right. Well, then 1"l |
this witness then.

Do you find it troubling that you're unab
share those terms so other people |like you dealin
t hese potential risks and problenms could benefit
it?

TODD MCM CHAEL: In my conversations with
Summit, | knew it was coming so | don't find it t
| don't like it, that it can't be shared with oth
folks. Granted, take the compensation out. But
-- that's today's world that we live in and that’
we're at so...

MR. JORDE: And, sir, you understand that
three Comm ssion menmbers here can determ ne what

we live in and could put conditions and/or reject

ol ved.

t o what

irect

eating

ust ask

le to
g with

from

0o be --
er
it is

s where

t he
wor | d

this

entire project? You understand they have that power?

TODD MCM CHAEL: Uh- huh.
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MR. JORDE: All right.

TODD MCM CHAEL: But, also, once it's filed at
Ri chl and County, anybody can go get it once they file
it. Now, when they file it, | don't know, but, you
know, that -- that easement will be filed at Richl and
County and anybody can go get it at that tine.

MR. JORDE: Usual ly --

TODD MCM CHAEL: But | gave my word that | was
not going to disclose it. That's on themto file it
with Richland County so sonebody can go get it. " m not

doing it.

MR. JORDE: All right. Thank you very much.

ALJ HOGAN: Comm ssi oner Christmnn.

COMM SSI ONER CHRI STMANN: I just want to

mak e

sure | understand your |and situation right because |

got a little confused. The three parcels that |

wr ot e

down are not interconnected. So is that right, that

t hat --

TODD MCM CHAEL: Yeah. They junp across

the

nei ghbor's property a little bit. They junmp across a

coupl e acres of a neighbor's property on section
COMM SSI ONER CHRI STMANN: Okay. So then

got it down right. And this is all grazing | and;
TODD MCM CHAEL: Correct.

COMM SSI ONER CHRI STMANN:  And where that

21.
' ve

right?

crosses
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t he Sheyenne River, that's where you said that that --

that is the Geol ogical Survey's --

TODD MCM CHAEL: Well, nunmber 12 and 13 on the
geol ogi cal points of l|andslide -- so what did I tell
you, 12 is on nmy land or 13 is on my land? | can't

remenber which one --

COMM SSI ONER CHRI STMANN: 13.

TODD MCM CHAEL: So 13 is on my property. 12 is
across the river. So it's on the south side of the
river. But it's -- it's actually nore recreational
| ands than grazing | and. It's nore deer hunting. It's
nore -- that |and has devolved into nmore recreational
| and than actually graze -- because that value of that
l and on the river, we've had offers of over $8,000 an
acre to buy that fromthe famly. That's -- you don't
pay that for grazing |and. You show me how t hat works
out for cattle. | don't even know how it works out for
hunting deer, but anyway that's --

COMM SSI ONER CHRI STMANN: But like up in 16 and
further away fromthe river, do you graze that?

TODD MCM CHAEL:  Yep. 16 is grazed. That's
actually where the I eks are at too, is in 16.

COMM SSI ONER CHRI STMANN: Okay. And | regretted
that | neglected to bring this up to Ms. Hayen -- |

don't know if she's still here or not.
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TODD MCM CHAEL: Yep, right there.

COMM SSI ONER CHRI STMANN: Good. When you' ve
di scussed this with the company and the reseedi ng of
grasslands -- and that's why | mentioned her, because
she had native species grasses as well, did you discuss
or negotiate what exactly was going to be seeded back
there?

TODD MCM CHAEL: So | want to -- can | answer
t hat qui ck, because that is part of my contract.

COMM SSI ONER CHRI STMANN: Maybe if it's an NDA
-- okay. Yeah, so | better not put you on the spot |ike
t hat .

TODD MCM CHAEL: Okay.

COVM SSI ONER CHRI STMANN: "1l just say that an
observation |like M. Schock's earlier with one-call, we
also do mne reclamation. And on these native species
of grasses, it is possible to revert land, although it's
not virgin sod anynore, but to get back to the native
speci es of grasses. And it's inmportant for people to
work with their local soil conservation or someone.
Because | don't think any of us that graze cattle can
identify all these various species that are out there
and so. .. | just throw that out as an aside.

The last thing | want to say is even though your

famly has reached an agreement, you've spent the whole
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day here with us, listening, providing good information,
we had to share some packets --

TODD MCM CHAEL: Yeah, | apol ogize for that.
shoul d have printed off five or better but | did --

COMM SSI ONER CHRI STMANN: Okay. "1l review it
alittle later. | appreciate your citizenship to still
bring your concerns because, as | said at 9:00 this
morning, this is how we | earn and reach our best
decision. So thank you, Todd.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: Yeah, | just want
to echo, you made a coment earlier, Todd, about not
wanting to be bothersome or expedite your testimny. At
t he begi nning, Chairman Christmann did a good job saying
we come to these counties because we want to hear from
the public, we want to hear from the company so they can
educate people on what the project is, you know, we want
to hear fromthe intervenors, but we also want to hear
fromyou, fromthe public. We're willing to sit here
and |isten. There's some guidelines with that, you
know, on repetitive information, but it is important for
us to hear from you.

So | want to thank you for your time and this
wel | -t hought-out, well-prepared information. | just

have one question. The stuff in the back, that is just
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the petition --

TODD MCM CHAEL: Those are the -- so we don't
have Burl ei gh County in there but we have over 624
signatures of the -- fromthe counties of -- that passed
resolutions to -- for no em nent domain in their
counties. So you have every county in there except for
Burl ei gh because, for some reason, Burleigh County did
not scan and keep the signatures that we had for the
resolutions in Burleigh County for the em nent domain
but -- so Cass County and Logan, | think, are the only
two counties that did not pass a resolution. So
Sargent, Dickey, Richland, Enmons, Burleigh -- Morton
didn't either.

But we had over 620-sonme signatures of people,
of | andowners, stating that they didn't want the use of
em nent domain for this pipeline. And |I just put them
in there. Those are in there. | know that this
Comm ssion does not do anything about em nent domain.

Okay. Common pipeline carrier is 49 dash
what ever and all it says is that they have to wite a
letter stating that they will go by your guys' guidance
on that so they got that so... Unfortunately, that's
what it is.

' m asking -- hopefully, we can get better than

-- hopefully, we can get a really high threshold of
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vol unt eer easements. That's my goal by being --
testifying today, is hoping that the Comm ssion takes a
| ook at this and says we have people here that are still
on the edge on this thing, they need to do their work.
You know, they've always stated their goal is

100 percent volunteer easenents. Let's help them get

t heir goal.

COWMM SSI ONER HAUGEN- HOFFART: Okay. And | just
have one more questi on. It's nmore of a curiosity
guestion. You were tal king about the easenment, that you
requested | ess than 99 years. What did you ask for?

TODD MCM CHAEL: Well, first we asked for
25 years, but we knew that wasn't going to fly, but 50.
Yeah, there was a group of us asking for 50.

COWMM SSI ONER HAUGEN- HOFFART: Okay. That's al
| have. Thank you so much for your testinony and being
here all day.

ALJ HOGAN: M. Dawson, any questions?

SUBSTI TUTE DECI SI ONMAKER DAWSON: Thank you for
your time and testinony. It's much appreciated.

TODD MCM CHAEL: Thank you.

ALJ HOGAN: Thank you.

TODD MCM CHAEL: Thank you.

ALJ HOGAN: Who would like to go next?

Can | get your name? And if you want to spell
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your | ast name for the record, please.
ROBERT SCHAEFER: Robert J. Schaefer,
S-C-H-A-E-F-E-R

ALJ HOGAN: M. Schaefer, were you in t

he room

this norning when I went through the penalties for

perjury?

ROBERT SCHAEFER: Yes, | was.

ALJ HOGAN: And do you understand what
i s?

ROBERT SCHAEFER: Yes, | do.

perjury

ALJ HOGAN: And being advised of the potenti al

penalties for perjury, do you promse to tell t
in this case today?

ROBERT SCHAEFER: Yes, | do.

ALJ HOGAN: All right. Thank you. Go

ROBERT SCHAEFER

being first duly sworn, testified as foll ows:
ROBERT SCHAEFER: It's kind of good to
because this is my whole -- ny old homet own. I

graduated from Wahpeton after Uncle Sam t hought

he truth

ahead.

be here

| should

go play in Vietnam for two or three years. And so a | ot

of my friends never got the opportunity to sit

anywher e.

But | taught the farm busi ness managenment program here.

Started it in the state of North Dakot a. The

| egi sl ature funded it. So | worked with hundreds of the
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farms in this area at the time the sugar beet plant was
being put in. So | taught them what a sugar beet was,
how to plant it, how to hire the m grants.

Then | left here because NDSU hired me. So |
ended up at NDSU in the engi neering departnment. I went
back to school, graduated from NDSU, and then started at
the University of M nnesot a.

Then after that | went over to |leave all this
busi ness and go farm Well, that didn't work real good
until 20 years later. So |I ended up at Oakes, North
Dakota, where | hel ped put in the vocational center and
| taught business management for 30 years there. | was
alittle slow, I didn't get out of town. They hired ne
for one year. It took 30 years to get out of town.

So I am a | andowner. Section -- |I'mgoing to
apol ogi ze. l*"min McPherson County. So the pipeline
t hat everyone's playing with here goes into South
Dakot a, part of Dickey County, goes into South Dakot a.
The main |ine comes up through South Dakota. They both

meet on nmy land. So | got a 24-inch pipe and a 12-inch

pi pe.

So if you | ook at section 12, township 126,
range 68 Win McPherson County -- | would give you that
sheet so you can see it -- they go diagonally across
three quarters of land. You'll also see they've got
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straps put on -- about eight straps. Those are

500- pound wei ghts to hold that pipe down because there's
a couple of valleys that go -- there's a couple of
val l eys that go through. A few years ago, the man
testified here, that the ravine was washed out. That's
happened.

The farmhouse is -- sits about 500 feet fromthe
pi peline, the two-foot pipeline. So all of that's nice
and fun --

ALJ HOGAN: Hang on.

UNI DENTI FI ED SPEAKER: For clarity sake, do we
have North Dakota | and at issue? That exhibit that
you're holding up is too small for me to read.

ROBERT SCHAEFER: Thi s what ?

UNI DENTI FI ED SPEAKER: That what you're hol ding
up, | can't tell whether you're talking about the
McPherson County land or if there's North Dakota |l and in
addi tion.

ROBERT SCHAEFER: | have land in Dickey County.

UNI DENTI FI ED SPEAKER: Land in Dickey -- that's
what that is.

ROBERT SCHAEFER: But this is in McPherson
County, South Dakot a. | ' m across the border.

| had a chance to testify before the Public

Service Comm ssion in Bismarck and | was ki nd of
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pl eased. They had a guy that run it just as good as
you're running it.

Anyway, they came up with the idea, after they
listened to everybody, that they would set up an escrow
account . If they wanted to make all them prom ses,

let's put a little money in an escrow so if they're not
around -- like that last time a pipeline had a problem
they -- within three, four, five months, they filed
bankruptcy, sonebody el se took them over. Let's have
them put their money where their mouth is. They're
consi dering that when they issue -- if they issue a
permt to build a pipeline through the |and there.

So being a Bison, uneducated, my insurance --
and you have one of these. | have two or three
i nsurance compani es. Farmers Union just mailed me one
yest erday. It has the same information. l*11 just read
the bottomline. "In summary, having a pipeline running
t hrough your property carrying CO2 pollutant subjects
you to substantial, uninsurable exposure.” They wil
not cover nme.

Farmers Union just sent me one and they state
"Pl ease to be aware that your liability policy contains
exclusions for | osses caused by pollutants. The policy
may al so exclude coverage for your responsibility to

cl ean up, renmove, treat, detoxify, redeem or

PAGE 380




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

reconstruct, or in any way respond to a |oss caused by
or due to pollutants.” This means that there may be no
coverage from your policy in the event that there's a
rel ease of pollutants.

The conpany has told me they're covering
everything. There's people down there waiting three
years that are getting nothing so I have a small problem
with that.

So being an educator nost of nmy |life and a
farmer for 40 years, | found out, when they decided to
cross ny |and, we |ooked at the abstract. You want an
education, 1920, or something, the railroad took a
hundr ed-f oot easenment through two of those quarters.
They sold it three times. Finally a railroad built a
railroad from Ashley to Leola, the Gall oping Goose. I n
about the "'30s they took the train off. They sold the
easement to somebody. They came in and took the
railroad ties and the rail off. The guy that had that
deci ded he wanted to make sonme noney so he sold all the
easements for that 20-some m | es.

The last | found out where that easement was,
was when the attorney went through my abstract. He
goes, "You got a hundred-foot easement a mle [ong."
It's got a railroad bed 10-feet high so the Indians

couldn't attack the train or the buffalo couldn't run
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over it, all the way along. "Yeah," | said, "there used
to be one that size." He said, "What do you nean 'used
to be'?" | said, "I got tired -- the father-in-Ilaw
farmed around it for 40 years. | farmed around it for
30 years. | finally got tired. | owned a Caterpillar

So | busted a hole through it, and a nei ghbor had a

bl ader, and we |l eveled it. The attorney | ooks at me
and he goes, "That's not yours. That easenment you don't
have. You don't have ownership to that |and. You may
have to put it back.” And | go, "I don't think so."

We don't know who owns that easement. Last we
know is the guy that had it died. My father-in-Ilaw, ny
mot her-in-1aw have died, so everybody is dead.

So when we're done with all this game, |'m going
to have to hire an attorney to get a quit claimdeed to
that 14 acres or sonething that goes through that | and.
Now, that's 90-some years that that's been there. So
that's just one easenent.

Have a pipeline on this |land, was put in three

years ago -- four years ago. WEB Water. They

guaranteed me that they would put a pipeline for a mle

across two quarters. Well, they got started. This is a
hook. It only goes seven feet deep, putting a two-inch
pi pe in. Not a big deal. | don't think I got paid

anyt hi ng. | gave them the right do it al ongside of a
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power |ine, alongside of another line that's for
t el ecommuni cati ons.

So I'"'min the yard working and | hear a whole
| ot of noise. | ook and there's a | ot of snmoke com ng
out of two big Caterpillars. Then they shut down. Two,
three hours later | see sem s com ng with backhoes and
trackhoes. They dug a trench a half mle |ong, seven
feet deep, about four feet wide. Took them about part
of the week to do that. Piled dirt up to about as high

as these lights.

Two weeks |ater, the renter | had called and he
goes, "Hey, Bob, you better come down here and take a
|l ook." So I come down. They got a row of rocks, some

of them the size of this table, sitting all over the

field. They got everything packed back in the ditch.

So | called their legal -- you know, their | egal
departnment. They sent a guy out and he says, "Wiat do
you want?" | said, "I want the rocks taken out of
here." "Where do you want them?" | said, "Were you
found them " And he thought | was a smart ass, | think,

because he said, "We ain't putting them back in there.

Where do you want thenm?" | said, "I don't want them

anywher e. You found them you get them out of here.”
So they bring in a whole bunch of big trucks.

They got a big Cat. Now we' ve got about, | don't know,
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20 acres they've been driving around with everything you
can i magi ne packing the ground. They didn't separate
the topsoil and the bottom They pack it all in the
hol e.

Two weeks later it rains. They're planting
crop. A guy gets stuck with a 40-row planter, big

four-wheel drive tractor in yellow muck. So he called

me. | go back down there. | call their |ega
department. The guy comes out and he goes, "What's your
problem now?” | said, "You want to | ook at that mess?"
"What do you want?" | said, "I want you to dig the dirt
back out, find my topsoil, put it on the top, and put
the rest where it belongs.” "Can't do it."

They did 50-some | oads, sem | oads, of black
dirt got delivered at many thousands of doll ars.

So do | need another pipeline? They didn't get
the second mle. They went across the section |line and

give the neighbor a crack at it.

So when |I'm playing all these games, | figure,
you know, | may not win. They didn't kill me overseas
so I"'mstill around 80 years | ater.

You have one | sent out. This is a fairly

decent thing that everybody should have in their hand.
It's just a simple answer to what is CO2 and what does

it do? Ilnert gas, carbon dioxide conpressed. I f you go
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to the second page, conditions by vol une.

You know, | was thinking today when they were
doing all of this drain tile, we have a problem where
' m at because we have some gl acial conmes down out of
the Coteau hills and there's a title name on nost of our
soil. It says boulder loam That's a joke, you know.
Because them guys that put that water pipeline in found
out what boul der | oam meant, you know, when they stuck
that thing in the ground. These guys, if they dig that
thing there, they're going to find out how many rocks
are under that ground.

Anyway, | think -- getting back to that tile, |
said if there's a leak in that pipe, I'd like to have it
on my quarter land that's tiled so it |eaks into ny
drain tile because | think | could raise 600-bushel corn
if I had CO2 at a 2 or 3 percent |level instead of at a 1
percent.

| did most of the research at NDSU with grad
students on all kinds of things. This one would be a

great one. Because that's what a corn plant needs. You

and | need CO2. It does our bone structure. It builds
-- it's the |lifeblood of us, is the CO2. It's heavi er
than air. | haven't figured out how they get it all the

way up there in the stratosphere.

|f you read anything and you got any desire to
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read, read what happened after 9/11. They shut the

26, 000 airplanes down in the United States. That's how
many flights every day. You can check it on your smart
check. 26,000 flights a day. They burned mllions, if
not billions, of pounds of fuel. When they quit flying
for a week, it was a mratic (phonetic) change in the
at nosphere. They were not covering the sun up there
with all of their streans.

CO2, when they call it a pollutant, it's |ike
they tell us voting is just a popularity contest if we
get rid of voting. Well, | got to find in one of those
messes where our government decided, you know, don't |et
t he peopl e vote.

But anyway, at 1 or 2 percent, if you |l ook
there, 1 to 1 and a half percent, this room |l don't have
a meter in, but we're probably at that 1 percent. | f
we're at over 1 and a half percent, you m ght see a
little chem cal, you know, change. If you get to 3
percent --

And | work with people that have greenhouses.
They buy CO2 in bottles. You want flowers for a
weddi ng, graduation, and they don't have them ready?
They can speed them up. They just buy a bottle of CO2
and they spray it in the greenhouse and they can speed

t hem up weeks, one or two weeks faster. You don't want
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to work in there very |ong, though.
So at 3 percent, the gas is a weak narcotic at

this level giving rise to a deeper breathing.

So when we were in -- can't remenmber where we
were at -- one of the Summt guys answered one of the
farmers when he asked, "If nmy tractor quits running in

the mddle of the field, what should I do?" Well, the
first thing he said is | better | ook at my fuel gauge to
see if | got fuel. | got fuel, but it's not running.

So he got out of the tractor and he asked the guy "What
do you think I should do?" And the guy says, "Well,
maybe you should head into the wi nd."

And I"'m sitting there thinking "Where do you
think the CO2 cane fromto stop the tractor? It came
with the wind." So you're going to make it about
20 feet into the wind and that's where they're going to
find you. You should have been standing on top of the
tractor because the CO2 settles into the |ower areas and
moves around.

So at 3 percent -- at 4 percent you don't need
to buy beer, you start getting a little funny. You
start feeling |like you're intoxicated.

If you're sonmewhere in that 7, 8 percent, if
you're a snoker, if you got any problens, you're

probably not going to be breathing. The boys that are
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in good shape, the gals that are running the marathons

m ght make it to 10 percent, but at 10 percent,

basically everything dies. But you can't see it, you
can't smell it. You know, you have no idea what you're
fighting.

| thank you for your tine.

ALJ HOGAN: All right. M . Mahl berg, any
guestions?

MR. MAHLBERG: | just want to clarify the | and
ownershi p piece because |I'"m struggling to find it. The
| and that you own in Dickey County, it is crossed by the
Summi t pipeline or not crossed?

ROBERT SCHAEFER: Not -- not in Dickey County.

MR. MAHLBERG. Got it. But you have | and --

ROBERT SCHAEFER: Land in McPherson, South
Dakot a, across the border.

MR. MAHLBERG. That you own - -

ROBERT SCHAEFER: Yes.

MR. MAHLBERG: -- that is where there's -- the
12 - -

ROBERT SCHAEFER: Yeah

MR. MAHLBERG: -- and 24 connect? Okay. | was
just trying to get that clarified. Thank you.

ALJ HOGAN: M. Pel ham any questions?

MR. PELHAM No questions.
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ALJ HOGAN: M. Schock.

MR. SCHOCK: No questi ons.

ALJ HOGAN: M. Jorde.

MR. JORDE: So all of your concerns as a North
Dakota | andowner that you' ve referenced relative to your
Sout h Dakota | and are still relevant for the pipeline
| ocated in North Dakota; correct?

ROBERT SCHAEFER: Well, the pipeline doesn't go
far from nmy house in Oakes.

MR. JORDE: Okay. All right.

ROBERT SCHAEFER: As a homeowner, | have a rea
concern. | have a little genius called a grandson who
t he government has paid | arge bonuses to to get him
deci ded one day that he had nothing to do so he figured
out how much CO2 is in a pipeline 20 mles between two
shutoffs, break it in the mddle, and how far it would
spread. One chem st | ooked at that and he goes, "Where
the heck did you figure out all that stuff?" He said it
will cover a mle in only so many m nutes at ten feet
deep that's lethal. Okay. So it's not a pipeline.
It's a bonb.

The government -- | have a son who's going to
become a general, commands the 34th Division. | asked
him | said, "You're playing with drones.” "Yep,

pl aying with drones.” | said, "Are you playing with
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anyt hing else?" "Yeah." | said, "What?" "CO2."

If we're fighting -- we got |ike the Russians
right now, they got a ghost bomb. We think that's what
it is. They don't want to destroy the infrastructure,
but they want to get rid of the troops or people hiding
in the low parts, trenches or in buildings, in the
basement . Not hi ng better. Works beautiful.

MR. JORDE: Thank you.

ALJ HOGAN: Comm ssioner Christmann.

COVM SSI ONER CHRI STMANN: How far does this go
from Oakes?

ROBERT SCHAEFER: What was that?

COWM SSI ONER CHRI STMANN: How far is this from
Oakes, the pipeline, at the cl osest?

ROBERT SCHAEFER: The pipeline is about three
m | es south.

COWVMM SSI ONER CHRI STMANN:  Thank you. No ot her
guestions. Thank you for being here.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

Hang on.

ROBERT SCHAEFER: Yes.

COWMM SSI ONER HAUGEN- HOFFART: | have no
guestions, but thank you for your testinony.

ROBERT SCHAEFER: Yes. Thank you

ALJ HOGAN: M. Dawson.
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SUBSTI TUTE DECI S| ONMAKER DAWSON:

ALJ HOGAN: Al'l right. | guess you

Thank you.
t hat ?

ROBERT SCHAEFER: Do you want

No questi ons.

can | eave.

ALJ HOGAN: That's from the South Dakota --

ROBERT SCHAEFER: Yeah

ALJ HOGAN: Yeah, | don't think we need it since
it's South Dakota. Yep.

TI A BOPP: Good evening.

ALJ HOGAN: Good evening. You want to state
your full name for the record and spell your |ast nane,
pl ease

TI A BOPP: Sure. My name is Tia Bopp. Last

name is spelled B-O P-P.

ALJ HOGAN: Ms. Bopp, were you in the roomthis
mor ni ng when | went through the penalties for perjury?

TI' A BOPP: | was.

ALJ HOGAN: And do you understand what perjury
i s?

TI A BOPP: | do.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

TI A BOPP: | do.

ALJ HOGAN: All right. Thank you. Go ahead.
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TI A BOPP,
being first duly sworn, testified as follows:

TI A BOPP: | don't have anything prepared for
you today, | didn't conme here thinking that | would be
testifying, but I'm here on behalf of nmy famly. Our
famly farnmstead has been in the famly for over
125 years. My folks are 78 and 83 years respectively.

And we have concerns with the pipeline, but we
didn't even know that the pipeline affected our
farmstead until the hearing took place in Gwi nner. I
did not attend that, again, because | didn't believe
that it pertained to me or ny famly. After that

hearing, we were contacted by sonme attendees at that

hearing that said our farnstead -- and they gave the
guadrants of it. It's section 12 in township 131, range
54 -- was identified and called out at the hearing in

Gwi nner as one of the only pieces of property where a
wai ver had not been obtained up to this point.

So as we came here today, we |ooked at the maps
t hat were out front and we noted where the projected
pi peline is going. And the boundaries, | believe it's
t he 300-foot boundaries, do come over onto our famly
farmst ead.

We obviously have grave concerns with the safety

t hat that poses, not only for ny folks' well-being.
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Their house is -- we haven't exactly measur

ed it, we

certainly can, but we believe well within 500 feet of

t he proposed pipeline |ocation
Additionally, we have |livestock out
have a gentleman who rents some of our past

t hat raises high dollar quarter horses. I

t here. We
urel and t here

al so have

|l ivestock out there. And all of this livestock, the

pasture runs right alongside the township r

oad, and the

proposed pipeline |ocation, for the nost part, is on the
ot her side of the township road. However, the set off
or the boundary, the red lines, | guess, if you will, on

the maps that we viewed out there does come across onto

our parents' | and.

So part of my concern and frustrati

on is why are

my parents not notified of this? To the best of their

knowl edge, they have not received any correspondence or

any conmuni cation on this. It's unfortunat

e and it's

t ough when your parents age, that they should even have

to be dealing with this, let alone the fact

t hey haven't been notified. And how do we

t hat now

ensure that

their safety and their rights have been taken into

consi deration?
|'"mjust -- as | sat here today, |
ot and it's been very eye-opening for nult

but if | understood earlier testimny, that

"ve | earned a

I pl e reasons,

there is a

PAGE 393




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

reason where the application should be redone based on
some | ocation of some stuff in Burleigh County, and
they're not willing to reapply or redo that application

for that, how can | be assured that if my parents’

rights will be taken into consideration if they don't,
you know, sign a waiver? WII| they just be overl ooked
and this pipeline will go there regardless? So that's a

grave concern for us and our famly.

Additionally, if there would be a breach and if
insurance is an issue, like it sounds like it is for
many of these people, you know, there's a huge econom c
| oss potentially there if there would be a breach, not
to mention the |oss of human life. And how do you put a
price tag on that?

So | guess |I'm concerned with what | heard today
with the pipeline personnel wanting us as | andowners, or
as my folks being | andowners, to trust them but yet we
don't know who owns this product that's going through
t hese pipelines. W don't know who's backing all of
t his.

And |'m just concerned that also, if there's an
easement that was granted by the adjacent property owner
on the other side of the township road but the set off
comes over on our -- our side of the road, should ny

parents not have sonme notification or been involved in
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some of this process up to this point?

My brother is here with ne. | don't know
has anything additional that he would |like to add,
guess that's what |I'm probably nost concerned abou
| feel like we're comng into this at the el eventh
and up to this point we've had no notification and
didn't attend previous hearings because we didn't
t hat our property was at issue.

Thank you for your time.

ALJ HOGAN: Thank you.

Were you going to testify too, M. Bopp?

TROY MAHLER: Yep, that's fine. My name i
Mahl er, M A-H-L-E-R. | guess | would just --
ALJ HOGAN: Hang on. |"ve got to swear yo

if you're going to provide testinony.

Were you in the room when I went through t
penalties for perjury this morning?

TROY MAHLER: | was.

ALJ HOGAN: And do you understand what per
i s?

TROY MAHLER: | do.

ALJ HOGAN: And being advised of the poten
penalties for perjury, do you promse to tell the
in this case today?

TROY MAHLER: | do.

if he
but |
t, is

hour,

know

s Troy

uin

he

jury

tial

truth

PAGE 395




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

ALJ HOGAN: All right. Thank you. Go ahead.

TROY MAHLER,

being first duly sworn, testified as foll ows:

TROY MAHLER: Well, it's just -- | mean, we sat
and we listened, and it seems that -- it seenms that it's
a company from outside North Dakot a. | mean, we're

supposed to trust the conpany and we're supposed to put
our trust in you, but some of the nost basic questions
no one's got answers to.

So how does that not raise a question to you as
the Public Service Comm ssion who are supposed to take
care of the needs of the comunity and North Dakot a
resi dents when you can't get any straight answers? How
do we trust that Summt is just not going to railroad
this through and -- and us being the | andowner are just
supposed to accept it.

There will never be any nore | and. It's not
i ke a house where you can nmove it or do sonething else.
This is where we're supposed to be. This was supposed
to be our legacy. The intent was to retire and move out
there. Well, now we don't even know if that's a
possibility.

It doesn't seem |i ke we can get any insurance.
And what do we do? | nmean, we're just left holding the

bag. It seems like it's for the betterment of someone
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el se outside of the state and we're just supposed to
accept it. It just doesn't seemright. It | eaves a --
it |leaves a sour taste in our mouth.

And just being the lonely |andowner, if you
will, speaking of my parents, | mean, where's the trust?
| guess that's what | would | eave with, is where's the
trust and what are we supposed to do? It seens |ike
everyone has to hire an attorney to do everything, but
we're just supposed to accept that the things are going
to be | ooked at for us, and clearly everyone has stated
before us, that's not the -- that's not the case. So
it's just frustrating.

So thank you for your time and thank you for
giving us a voice.

ALJ HOGAN: Thank you.

M. Mahl berg, any questions?

MR. MAHLBERG: Only if | get the names of the
owners of the property. | don't know if it's your
parents or --

TROY MAHLER: It's Curtis, so C-U-R-T-1-S, and
Violet, V-1-O-L-E-T, Mahler. And they're in Shuman
Township in Sargent County, section 12, township 131,
range 54.

He' s been Santa Claus for 43 years, if that

means anyt hi ng.
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ALJ HOGAN: Do you have any other questions?

MR. MAHLBERG: "' m going to hold off and not
follow up on that |ast one.

ALJ HOGAN: Okay. M. Pel ham any questions?

MR. PELHAM No questions. Thank you.

ALJ HOGAN: M. Schock.

MR. SCHOCK: No questions. Thank you.

ALJ HOGAN: M. Jorde.

MR. JORDE: If | understand your testinony
correct, your parents have land that, if the corridor --
this 300-foot corridor is approved, could potentially be

affected by this pipeline,

communi cati on as far

yet

you' ve had no

as you're aware fromthis conpany;

is that correct?
TI' A BOPP:
MR. JORDE:

to you, because it

the right they want
going on with it?
TI' A BOPP:

peopl e not reached

That is correct.
Okay.
coul d affect
, yet you don't

That's correct.

out to us after

you, if

And that's what's disturbing

they're granted

have any idea what's

Had some concer ned

t he Gwi nner hearing,

we woul d have known not hing about the | and that

parents own being affected by the pipeline.

MR. JORDE: Okay. All right.

much. Appreciate it.

nmy

Thank you very
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ALJ HOGAN: Comm ssioner Christmann.
COMM SSI ONER CHRI STMANN: l"m going to say |I'm
bumed out with myself because | actually had this
pl ace, | believe, circled in nmy maps before the Gw nner
heari ng and then no one brought it up and I -- 1 forgot

to ask about this one, ask the company. So now |I'm gl ad

you're here so that | can. And | expect at a subsequent
meeting 1'lIl get a response to this, but | just want to
make sure, so you live -- or your parents -- do they

live there or just own this?

TIA BOPP: They live there.

COMM SSI ONER CHRI STMANN: And it is the
nort hwest quarter of section 12 that their home is on,
way on the north edge of it?

TI A BOPP: That is correct. Like |I said, we --
we haven't nmeasured specifically, but the house is
probably within 500 feet of the township road.

COWMM SSI ONER CHRI STMANN: That's a county road
t hat runs along there east and west?

TI A BOPP: No. It's a township road.

COVMM SSI ONER CHRI STMANN:  Townshi p road. Sorry,
where I'mfrom we don't have organized --

| thought too that -- | mean it could be
500 feet, but from |l ooking at the maps, | thought too it

seemed cl ose, which is why | --

PAGE 399




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 11, 2023, Fornmal Hearing

TI A BOPP: It's very close.

COMM SSI ONER CHRI STMANN: -- hi ghlighted
' m going to be expecting along the way here some
details with some precise measurements on that.
just know that you've highlighted it now and I'm
to be watching this one.

TIA BOPP: So are you expecting -- just f
clarification purposes, are you expecting us to d
measurenments and get back to you?

COMM SSI ONER CHRI STMANN: No. | am expec
the company will provide me with some information
some precise measurements --

TI A BOPP: Okay.

COMM SSI ONER CHRI STMANN: -- that | can v

TI A BOPP: And you can share that inform
with us?

COMM SSI ONER CHRI STMANN: I won't be

communi cating with you but --

TI A BOPP: But we can reach out to the --

COMM SSI ONER CHRI STMANN: It will be done
publicly in --

TI A BOPP: Okay.

COMM SSI ONER CHRI STMANN: -- either infor
that's filed with us or at a future hearing.

TI A BOPP: Okay. Thank you.

it. So

And

goi ng

or

O Some

ting

, with

erify.

tion

mat i on
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ALJ HOGAN: Comm ssioner Haugen-Hoffart.
COWMM SSI ONER HAUGEN- HOFFART: | have no
guestions, but I want to thank you both for being very
active and being advocates for your parents. Thank you

for com ng.

TI A BOPP: Thank you.

ALJ HOGAN: M. Dawson, any questions?

SUBSTI TUTE DECI SI ONMAKER DAWSON: Thank you for
your testimony today. You brought up an issue. No
further questions.

ALJ HOGAN: All right. Thank you both.

TROY MAHLER: Thank you.

TI A BOPP: Thank you.

ALJ HOGAN: Is there anyone el se that wants to
provide public testimny?

Thank you. Can | get your full name for the
record and if you'll spell your |ast nane.

STEVEN ACKERMAN: Steven A. Acker man,

A- C- K- E-R- M A- N.

ALJ HOGAN: M. Ackerman, were you in the room
this norning when | went through the penalties for
perjury?

STEVEN ACKERMAN: Yes.

ALJ HOGAN: And do you understand what perjury

i s?
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STEVEN ACKERMAN: Yes.

ALJ HOGAN: And being advised of the potenti al
penalties for perjury, do you promse to tell the truth
in this case today?

STEVEN ACKERMAN: Yes.

ALJ HOGAN: All right. Thank you. Go ahead.

STEVEN ACKERMAN,

being first duly sworn, testified as foll ows:

STEVEN ACKERMAN: | heard testimony earlier
today that the PSC is not concerned with the easenent
document itself. However, that is why |I'm here today.
And |I'm wondering, will you allow me to continue?

ALJ HOGAN: s this simlar to what we've heard
at the last two hearings regarding the easenments and
recording them? | guess just -- | know it's alnost 7:00
sol -- it's mpbre a time concern and the fact that we've
heard that testimony and it's in the record already. So
| guess ny first thought is the same testimny we've
heard before.

STEVEN ACKERMAN: This is a 10-m nute read. And
| was before you previously as a representative of the
Nort h Dakota Society of Professional Land Surveyors.
Today |I'm here as an individual professional |and
surveyor and there are things that | could not say being

a representative of the society, but | can say on ny own
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accord.

ALJ HOGAN: Rat her than reading this to us,
could you maybe just summarize your concerns?

STEVEN ACKERMAN: | can try.

ALJ HOGAN: Okay. Thank you.

STEVEN ACKERMAN: Basically my concern is that
-- again, I'"'ma professional |and surveyor. | have
44 years of experience. And pretty much on a daily
basis |I'm asked to discern easements and | egal
descriptions and write | egal descriptions and easenents.
And in these particul ar easements, exhibit --

COMM SSI ONER HAUGEN- HOFFART: Excuse me, Steve,
can you go closer to your mc?

STEVEN ACKERMAN: Excuse nme.

COWMM SSI ONER HAUGEN- HOFFART: Thank you so nuch.

STEVEN ACKERMAN: In these particul ar easements
-- 1'"ve got to go back. | did a search through the
Ri chl and County courthouse and | found that there were
78 of these easements recorded. So | did a sanpling. I
pul | ed every seventh one. So | pulled, roughly, 11 of
t hese easements out of the record. And | found that ten
of these sanplings did not have an Exhibit B. An
Exhibit B is the one that identifies the |ocation of the
construction easement, the access easement, and the

pi peline easenment. So Exhibit B is mentioned nine times
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in these recorded documents and there is no Exhibit B
included in the document.

So | have no way of knowing -- as a |and
surveyor, | have no way of knowi ng fromthe public
record where this easenment is |located. And that's
significant because it affects a | ot of people, people
t hat have to deal with the |and down the road in the
future. Where is the |limts of this easement? W thout
it being in the public record, what do we have?

So -- and then in the last sanpling that | took,

the el eventh one, Easement B was included in the

docunment. And Easenent B had two sentences in there,
and | got to read exactly what the sentences are. It's
on the back sheet of the paper | just handed you.

Exhibit B is a sketch of the intended |ocation of the
easenment as of the date of the document and it remains
on file with the conmpany.

So now we got a recorded instrument that says
Exhi bit B identifies the |ocation of these easements,
and yet here Exhibit B says Exhibit Bis on file with
our conpany. So this document, all of a sudden, is
being split and is occupying two different |ocations.

And the final sentence in there, it says Exhibit
B will not be recorded. Well, holy snokes. Are you

ki dding me? How in the world can we have Exhibit B not
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recorded? So all of these folks here have a legitimte
concern wi thout an Exhibit B that identifies a specific
| ocation of the pipeline which is -- should be a strip
easement, Exhibit B will not be recorded.

So it goes against what was recited in Bi smarck

about -- by the Summt personnel that said Exhibit B
will be recorded after the pipeline is in. Now we' re
hearing Exhibit B will not be recorded.

So there's sonmething going on here and I'd |ike
to know what it is. Do you see the problem here?
That's what | have to say.

ALJ HOGAN: All right. Thank you.

M. Mahl berg, any questions?

MR. MAHLBERG:. Yes, Your Honor. Thank you.

M. Ackerman, you understand that Exhibit Bl

will be an as-built of the pipeline, it will reflect the
pi peline's exact |ocation, it will be recorded? Yes or
no?

STEVEN ACKERMAN: | don't see that anywhere.

MR. MAHLBERG: Okay.

ALJ HOGAN: All right. M. Pel ham any
gquestions?

MR. PELHAM " m just wondering, sir, if you've
tal ked to the recorder's office as to the issues that

you're presenting to the Conm ssion?
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STEVEN ACKERMAN: | have talked to the
recorder's office and | discussed with them about why
they're accepting these, what | call substandard
documents.

MR. PELHAM  What was their response?

STEVEN ACKERMAN: The response was that the
document nmeets the recording standard in North Dakot a.
There's a grantee, a grantor, there's signatures, and
the signatures are notarized. It meets the requirenments
for recording.

The recorders are not concerned with what the
document says. They're only concerned about that the
recording -- that the document meets recording
st andar ds.

MR. PELHAM  Sir, have you talked to the North
Dakot a Professional Engineers Land Surveying Board
concerning this?

STEVEN ACKERMAN: | have not talked to the
board.

MR. PELHAM  \Why not ?

STEVEN ACKERMAN: The board has issued a -- they
went through the process to get an Attorney General
opi ni on about exhibits attached to a document that -- a
docunment that -- |I'm searching for the word -- a

docunment that conveys an interest in real estate. And
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the Attorney General says that any exhibit attached to a
docunment that conveys an interest in real estate must be
signed and sealed by a registered | and surveyor. And
probably that's the reason why they're not wanting to
record Exhibit B.

MR. PELHAM So there is an Attorney General's
opinion on this issue or it's been requested?

STEVEN ACKERMAN: No. There is an Attorney
General opinion dated May 27th, | believe, 2017.

MR. PELHAM  Okay. But there's been no report
to the board as far as any of the issues that you're
testifying here about or that your society has
provided --

STEVEN ACKERMAN: Again, | don't think the board
is going to consider this either because the board has
aut hority over --

MR. PELHAM Land surveyors.

STEVEN ACKERMAN: -- registered professionals.

MR. PELHAM Ri ght .

STEVEN ACKERMAN: So. ..

MR. PELHAM  Thank you, sir. | don't have any
ot her questions for you.

MR. SCHOCK: No questions, but thank you for
bei ng here.

ALJ HOGAN: M. Jorde, any questions?
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MR. JORDE: Yes.

Sir, do you understand that if this Comm
grants the corridor, this 300-feet corridor, that
Exhi bit B that |andowners may be signing easenment
agreements about could -- Summt at its own discr
can move the easenment anywhere it wants within th
300 feet?

STEVEN ACKERMAN: That's correct.

MR. JORDE: All right. | s that somet hing
troubling to you, the fact that it's not being
pi npointed in the easenent agreenments?

STEVEN ACKERMAN: | find that extremely
troubling.

MR. JORDE: All right. Thank you very nmnu

ALJ HOGAN: Comm ssioner Christmann.

COMM SSI ONER CHRI STMANN: I don't think
any questions. Thank you.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: | have no
guestions, but thank you for your testinony.

ALJ HOGAN: M . Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: Thank vy

ALJ HOGAN: Thank you, M. Acker man.

SsSi on

etion

at

that's

ch.

have

ou.

STEVEN ACKERMAN: Thank you for your tine.

ALJ HOGAN: Do we have anybody el se that

want s
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to provide public testinony?

Al right. Seei ng none, nobody else, that wll
concl ude our public testimny portion of today's
heari ng.

Bef ore we conclude, 1'Il just ask if there's any
ot her issues we need to address.

M . Bender or M. Mahl berg?

MR. BENDER: M. Pel ham has an issue he wants to
tal k about, and I support that. It has to do with the
filing of documents that we want to be held
confidential.

ALJ HOGAN: All right. M. Pel ham

MR. PELHAM  Yes, Your Honor. There was a
letter that was filed recently with the Comm ssion by
M. Bender requesting for a waiver of the requirement in
the Adm nistrative Code allowi ng for protected
informati on of documentation and requesting a waiver of
having to also file with the Comm ssion a redacted
public version

On reviewing this, there's been some emil
communi cation between the attorneys on this, and it's
the Comm ssion's position that an application should
first be filed by Summt Carbon Solutions as to the
request that it's going to be filing, the -- what is the

di spersion nmodel with the Comm ssion as protected
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information, and in that application include the request
for a waiver and explain that, so then the parties as
well as Comm ssion staff can then respond to that
request. | think, procedurally, that would be the
proper way of doing that.

| discussed this with M. Bender, and | think
|'ve reiterated that right now to everyone here as to
our -- as to the Comm ssion's position on the letter
that was filed by M. Bender.

MR. BENDER: Your Honor, if | may respond. I
think the rule is less than clear. And |I'm not putting
any fault on the Comm ssion or the Comm ssion staff. I
think this rule has been in place for a long time. But
| don't have any problemwith M. Pel ham s
interpretation of the rule, and we'll pursue the request
under the interpretation that M. Pel ham just |aid out.

ALJ HOGAN: All right. M . Pel ham any ot her

matters you want to address?

MR. PELHAM | don't think so. Thank you, Your
Honor .

ALJ HOGAN: All right. M. Jorde, any --

MR. JORDE: | just want to be heard on that
matter because | didn't totally understand that. So
they're going to be -- Summt's proposal is they're

going to submt an unredacted as-is plunme model,
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di spersion model, whatever they call it, and then the

Comm ssion will have a hearing where the parties can

object to their confidentiality designations and then

you' | I make a decision? Or what's the process?

ALJ HOGAN:

It's my understanding Summt filed a

| etter asking for a waiver of the requirement to file a

redacted version of

the informati on they want protected.

And nmy understanding is M. Pelhamis saying file your

motion for the protection of the information and then

the Comm ssion will

consi der that along with the waiver

that's already been requested. So then it will be taken
up at that point.

MR. JORDE: Okay. | just wanted to make sure
there will be due process where we can be heard and
wei gh in.

ALJ HOGAN: Correct. Yep.

MR. JORDE: Okay. Very good. Thank you.

MR. PELHAM  Just to clarify, the Admnistrative
Code provision is 69-02-09-01. If you take a | ook at
that, you'll wunderstand.

MR. JORDE: Give that to me one nore time,
pl ease.

MR. PELHAM lt'"s in the letter, April 5th

letter, but it's 69-

MR. JORDE:

02-09-01.

Okay. Gr eat .
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ALJ HOGAN: All right. Any other matters to
address, M. Jorde, today?

MR. JORDE: No. Thank you.

ALJ HOGAN: And I1'Ill just ask the Comm ssioners
if they want to provide any closing coments before we
end.

Comm ssioner Christmann, did you have anything?

COWM SSI ONER CHRI STMANN: | do not other than
for the crowd that's left, thank you for your time and
for all the information. Very hel pful.

ALJ HOGAN: Comm ssioner Haugen-Hoffart.

COWMM SSI ONER HAUGEN- HOFFART: " m just going to
ditto what Randy said. Thank you, guys, so much for
stayi ng engaged and staying with us throughout the whole
heari ng. May your travels be safe.

ALJ HOGAN: And M. Dawson.

SUBSTI TUTE DECI SI ONMAKER DAWSON: ' m saving al
my comments up. So, with that, thanks for com ng today
and | appreciate it.

ALJ HOGAN: "Il just note before we concl ude,

t he next hearing is scheduled for May 9th in Linton.

And we will stand in recess.
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