
215 South Cascade Street 
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Fergus Falls, Minnesota 56538-0496 
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An Equal Opportunity Employer 

July 8, 2025 

Mr. Steve Kahl  
Director of Administration/Executive Secretary
North Dakota Public Service Commission 
State Capitol 
600 East Boulevard, Dept. 408 
Bismarck, ND 58505-0408 

RE: In the Matter of the Application of Otter Tail Power Company for a Certificate of 
Public Convenience and Necessity for the Abercrombie Solar Project 

Dear Mr. Kahl: 

Pursuant to NDCC Chapter 49-03 Otter Tail Power Company (Otter Tail or Company) respectfully 
submits this Application for a Certificate of Public Convenience and Necessity (CPCN) for the 
Abercombie Solar Project, a 295.1 MW solar generation facility to be located in Abercrombie 
Township, Richland County, North Dakota.    

This Application is being filed contemporaneously with the joint application (Joint Application) of 
Flickertail Solar Project, LLC (Flickertail) and Otter Tail seeking authorization for the transfer of 
Certificate of Site Compatibility No. 70 issued in Case No. PU-24-351 from Flickertail to Otter Tail. 
The project that is the subject of this CPCN Application has been developed to date by Flickertail as the 
Flickertail Solar Project.   Otter Tail and Flickertail are parties to a solar development asset purchase 
and sale agreement (“PSA”) for the sale and purchase of the development assets of the Flickertail Solar 
Project, which Otter Tail would construct as the Ambercrombie Solar Project. The Joint Application 
seeks authorization to transfer the Certificate of Site Compatibility No. 70 to Otter Tail conditioned 
upon the Commission approving this CPCN Application and the parties closing the sale of development 
assets under the PSA.  

We respectfully request the Commission to expedite the consideration of this Application to the extent 
possible in view of downstream procurement and PSA closing timeline considerations. We have 
enclosed a filing fee of $10,000 in anticaption of the Commission requiring such a fee pursuant to 
NDCC section 49-09-02(3).  Should the Commission assess a fee more than $10,000 the Company will 
promptly remit the amount so assessed. 

An original and seven (7) copies  have been sent to you via USPS.  
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An electronic copy of this filing is being sent to you at ndpsc@nd.gov.  Should you have any 
questions, please contact me at cstephenson@otpco.com or (218) 739-8956. 
 
Sincerely, 
 
/s/ CARY STEPHENSON 
Cary Stephenson 
Associate General Counsel 
 
kde 
Enclosures  
By electronic service and USPS 
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STATE OF NORTH DAKOTA 
BEFORE THE 

NORTH DAKOTA PUBLIC SERVICE COMMISSION 
 
 
In the Matter of the Application of 
Otter Tail Power Company for a 
Certificate of Public Convenience 
and Necessity for the Abercrombie 
Solar Project 

) 
) 
) 
) 
) 
 
 

Case No. PU-25-____ 
 
 
APPLICATION 

 
APPLICATION OF OTTER TAIL POWER COMPANY FOR A CERTIFICATE 

OF PUBLIC CONVENIENCE AND NECESSITY 

I. INTRODUCTION 

 Otter Tail Power Company (“Otter Tail” or “Company”) makes this Application, 
pursuant to Chapter 49-03 of the North Dakota Century Code (“NDCC”), for a Certificate of 
Public Convenience and Necessity (CPCN) to construct, own, and operate the Abercombie 
Solar Project, a 295.1 MW solar generation facility to be located in Abercrombie Township, 
Richland County, North Dakota. 

Otter Tail makes this Application in conjunction with the joint application (“Joint 
Application”) of Flickertail Solar Project, LLC (“Flickertail”) and Otter Tail seeking the North 
Dakota Public Service Commission’s (“Commission”) authorization for the transfer of 
Certificate of Site Compatibility No. 70 (“Site Certificate”) from Flickertail to Otter Tail.   As 
noted below, Otter Tail and Flikckertail are parties to a solar development asset purchase and 
sale agreement (“PSA”) for the Flickertail Solar Project, which if acquired by Otter Tail will 
be developed and operated as the Abercrombie Solar Project (“Project”).  The Joint 
Application seeks authorization to transfer the Site Certificate to Otter Tail conditioned upon 
the Commission approving this CPCN Application and the parties closing the sale of 
development assets under the PSA. 

As noted below, Otter Tail intends to construct and own and operate the Project to 
serve the Company’s South Dakota and Minnesota customers, who will bear all costs of the 
Project.  The Project will neither serve nor be paid for by Otter Tail’s North Dakota customers.   

II. GENERAL FILING INFORMATION 

 Pursuant to N.D. Admin. Code § 69-02-02-04, the Commission's  Rules of Practice and 
Procedure, the following information is provided: 
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A. Name, address, and telephone number of the utility making this 
filing. 

Otter Tail Power Company 
215 South Cascade Street  
P.O. Box 496 
Fergus Falls, MN 56538-0496 
Phone (218) 739-8200 

B. Name, address, and telephone number of the attorneys for the 
Applicant. 

Cary Stephenson 
Associate General Counsel 
Otter Tail Power Company 
215 South Cascade Street 
P.O. Box 496 
Fergus Falls, MN 56538-0496 
Phone (218) 739-8956 

C. Name, address, and telephone number of utility employees 
responsible for filing. 

Matthew Olsen 
Manager, Regulatory Strategy & Compliance 
Otter Tail Power Company 
215 South Cascade Street 
P.O. Box 496 
Fergus Falls, MN 56538-0496 
Phone (218) 739-8657                                                                                                           

D. The date of filing and the date changes will take effect. 
The date of this filing is July 8, 2025.  The date that changes will take effect will 

be when the Project enters commercial service, which is estimated to be December 31, 
2028. 

E. Other requirements of North Dakota Administrative Code § 69-02-
02-04.   
A certified copy of Otter Tail's Articles of Incorporation and Otter Tail’s North 

Dakota Certificate of Good Standing are attached to this Application. 

F. Standard of Review  
This Application is made pursuant to the provisions of NDCC Chapter 49-03 and 

the rules and regulations promulgated by the Commission. Under NDCC Chapter 49-
03, the overall standard applied by the Commission is whether public convenience and 
necessity will be served by the Applicant’s construction and operation of the Project 
and whether the Applicant is fit, willing, and able to provide service.   
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This Application differs from prior CPCN applications made by Otter Tail for 
plant expansions in North Dakota because the Project will neither serve nor be paid 
for by Otter Tail’s North Dakota customers.  Otter Tail will allocate all project costs 
and associated benefits to the Company’s Minnesota and South Dakota customers.  
This approach aligns with and supports the Commission’s guidance in Otter Tail’s 
integrated resource plan docket, where the Commission determined that it does not 
support the addition of new renewable generation for North Dakota customers until 
at least 2030, including projects sited in North Dakota.1  This Application also 
conforms to the Commission’s recent jurisdictional determination that the foregoing 
circumstances do not relieve Otter Tail from the need to secure a CPCN for the 
Project.2   

The Project does not expand Otter Tail’s retail service to North Dakota customers 
and will not interfere with electrical services provided by electrical cooperatives or 
other utilities in the area.  Therefore the ten-factor test used by the Commission to 
assess retail service expansions of investor-owned utilities beyond areas covered by a 
municipal franchise is not germane to this Application.   

As set forth herein, public convenience and necessity is served by the Project, and 
Otter Tail is fit, willing, and able to construct, own, and operate the Project. 

G. Description of the Applicant 
Otter Tail is an investor-owned utility serving customers spread across South 

Dakota, North Dakota, and Minnesota.  The Company supplies retail electric service 
to approximately 134,000 customers with approximately 11,500 customers in South 
Dakota, approximately 59,000 customers in North Dakota, and approximately 62,000 
customers in Minnesota.  Otter Tail serves 420 small communities in total, 245 of 
which are in North Dakota.3 Otter Tail is headquartered in Fergus Falls, Minnesota 
and is a subsidiary of Otter Tail Corporation. 

Otter Tail’s mission is: “To produce and deliver electricity as reliably, 
economically, and environmentally responsibly as possible to the balanced benefit of 
customers, shareholders, and employees and to improve the quality of life in the areas 
in which we do business.”  

 
1 North Dakota Case No. PU-21-230.  
2 North Dakota Case No. PU-25-088. 
3 Otter Tail is one of the smallest investor-owned utilities in the country in terms of both the number of 
retail customers and retail revenues generated.  Jamestown is the largest community Otter Tail serves in 
North Dakota (and system-wide) with a population of approximately 15,800 people. Otter Tail only serves 
two other communities with populations over 10,000, Fergus Falls (14,000) and Bemidji (14,500), both of 
which are in Minnesota. 
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Otter Tail owns and operates generation facilities in North Dakota, Minnesota, 
and South Dakota.  Figure 1 is a map illustrating our service area and identifying the 
locations of our generating facilities. 

 
Figure 1: Otter Tail Generation4 

 

H. Description of the Project 
The Project is fully described in Flickertail’s Siting Application in Case No. PU-

24-351.5  The following description notes key aspects of the Project relevant to this 
Application.   The Project will be located on approximately 3,464 acres of privately 
owned land under agreement with Otter Tail  in Abercrombie Township, Richland 
County, North Dakota. The Project consists of approximately 550,000 solar panels 
with a 295.1 MW solar energy conversion facility and associated facilities, with the 
potential to power up to 59,000 homes annually. The Project’s initial annual energy 

 
4 Figure 1 excludes small solar demonstration projects. 
5 As indicated in the Joint Application, Otter Tail agrees to assume the rights and obligations of Flickertail 
with respect to the Site Certificate, and to comply with the terms and conditions of the Certificate and 
Order. 
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output is expected to be approximately 658,419 MWh, at a projected net capacity 
factor of approximately 25.5 percent.  

Otter Tail intends to construct a 230 kV generation tie (gen-tie) line of 
approximately 530 feet to facilitate the Project’s interconnection. The gen-tie line 
would extend from the Project’s collector substation and interconnect to Minnkota 
Power Cooperative’s existing Frontier-Wahpeton 230 kV transmission line via a line 
tap at a new switching station that will be permitted, constructed, and owned by 
Minnkota. The gen-tie line has been permitted through Abercrombie Township. 
Utilizing the interconnection rights at a known cost ensures that Otter Tail can keep 
costs as low as possible. 

 
Figure 2: Project Map 
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The Project is anticipated to be in commercial service by the end of 2028. The 
following schedule is the anticipated timeline for the various phases of development 
based on information known at the time of this Application filing.  

 
Table 1: Estimated Project Schedule 

 
Activity Description Timeline 
Land Acquisition Secured voluntary lease agreements, 

easement agreements, or purchase options for 
the Project with landowners. 

Complete 

Abercrombie Township 
CUP 

Application for Conditional Use Permit Received November 
20, 2023 

Obtaining the Certificate 
of Site Compatibility 

Site Permit issuance for the Project. Issued June 28, 2025 

Other Permits Obtain all permits and approvals necessary 
for construction and operation of the Project 

Prior to Construction 

Construction Construction of the Project. First quarter of 2026 
– Fourth quarter of 
2028 

Testing and 
Commissioning 

Will be completed prior to the commercial 
operation date (COD) and typically takes 
three to six months. 

Between First and 
Fourth quarter of 
2028 

Commencing 
commercial operation 

Commercial operation of the Project 
following construction and 
testing/commissioning activities. 

December 31, 2028 

 
The Project has been developed to date as the Flickertail Solar Project by 

Flickertail, a wholly owned subsidiary of Savion, LLC.  On October 30, 2024, Otter Tail 
and Flickertail entered into the PSA by which Flickertail will sell, and Otter Tail will 
purchase the development assets of the Project, including, but not limited to: 

1. Site control & land rights documents  

2. Permits and governmental approvals  

3. Material contracts rights including the LGIA  

4. Project plans, including conceptual designs and site plans 

5. Project reports & surveys 
 

The anticipated closing date of the PSA is fall of 2025.  Numerous conditions, 
including the Commission’s approval of this Application, must be satisfied prior to 
closing the PSA.  If regulatory approvals are not received, Otter Tail has the right to 
terminate the PSA and end its involvement in the Project subject to the terms of the 
PSA.  
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Otter Tail has taken care to evaluate potential risks to the Project and to identify 
methods to mitigate those risks.  The most probable significant risk is hail and wind 
associated with severe convective storms. 6  This risk can largely be mitigated through 
project design features that allow the solar panels to (1) rotate so that the panels are 
facing away from the wind and (2) tilt up to a 75-degree angle. Panel thickness can 
also affect the risk of loss.7  Otter Tail plans to design the Project to permit the solar 
panels to rotate away from the wind in convective storms, and to be stowed in a 75-
degree tilted position facing away from the wind. The rotation and tilting features will 
be part of an automated system that will be triggered by warnings and data issued by 
the National Weather Service. 

Other risks include flooding and tornados.  Otter Tail anticipates design features 
and site construction will address flooding risk.  The risk of tornados is extremely 
difficult to assess. The severe rotational winds associated with these events are not 
likely mitigated by design features.  Otter Tail intends to secure reasonable levels of 
insurance to address weather-related risks.8  To the extent the Project suffers damage 
beyond insurance limits Otter Tail will look to its Minnesota and South Dakota 
jurisdictions for recovery.     

I. Procedural Background and Related Proceedings 
The Project and this Application follow the Company’s integrated resource plan 

(IRP) proceedings in Minnesota9 and North Dakota.10  On September 1, 2021, Otter 
Tail filed its IRP with the Commission and the MNPUC, consistent with the Company’s 
approach to conduct resource planning as an integrated system.  The Company’s 
preferred plan for both states was the same, with modeling applicable to each 
jurisdiction’s standards.11 Due to significant changes in the planning landscape, Otter 
Tail filed a supplemental plan in both states on March 31, 2023.   

During the respective IRP proceedings it became clear that differing state laws 
and energy policies would make it difficult to continue resource planning on a fully 

 
6  Otter Tail Power commissioned VDE Americas, Inc. (VDE) to conduct a catastrophic risk assessment 
focused on severe convective storms. This assessment considered risks of severe hail for the Abercrombie 
site and the nature of damage and financial losses the Project could suffer under different scenarios, 
including a 500-year severe hail event. This assessment – a Probable Maximum Loss (PML) analysis, 
compared the Abercrombie Solar Project in the context of other solar project locations, specifically a 
higher hail risk area in Texas and a lower hail risk area in California. The assessment also considered how 
risks were mitigated by project design variables, including the thickness of solar panel glass and the ability 
of the panels to rotate and tilt in response to severe storm threats. 
7 In general terms, the thicker the panel glass the less damage the panel is likely to suffer in a severe hail 
and wind event. Otter Tail is assessing  2.0- and 3.2-millimeters glass panels. Otter Tail Power is also 
reviewing the possibility of 4.0 millimeter panels. 
8 Current insurance market conditions are challenging, and it’s likely that Project will be subject to 
insurance sublimits between $25 and $50 million. 
9 MNPUC Docket No. E017/RP-21-339. 
10 NDPSC Case No. PU-21-380. 
11 Otter Tail provided a courtesy copy of the IRP to the SDPUC, which does not have a resource planning 
process. 
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integrated basis.  This led the Company to adopt a jurisdictional resource planning 
approach, the intent of which was for Otter Tail to (1) largely remain an integrated 
system retaining the benefits and efficiencies thereof, with (2) the ability to tailor state 
resource plans and corresponding project cost allocations when necessary to account 
for different legal standards and policy prerogatives of our respective jurisdictions.12   

The need for this approach was demonstrated by the different conclusions 
reached by our commissions on new renewable resources.  On July 22, 2024, the 
MNPUC issued its IRP order directing Otter Tail to add no less than 200 MWs and up 
to 300 MWs of solar resources with a commercial operation date of November 1, 2027, 
or as soon as practicable thereafter.13   The Commission’s IRP process did not support 
the addition of new renewables for Otter Tail’s North Dakota customers. This result 
was based on an IRP investigation and analysis authorized by the Commission.14  The 
Commission later confirmed the report’s conclusions as applicable to the Project.  
Specifically, on December 4, 2024, the Commission issued its Order and Guidance On 
Integrated Resource Plan, which provided the following guidance pertaining to the 
Abercrombie Project: 

 
Based on the Investigation Reports findings and the record in this 
proceeding, the Commission does not support the addition of new wind 
or solar generation or battery storage through 2030 on behalf of North 
Dakota customers regardless of where they may be sited, including the 
potential North Dakota solar project OTP disclosed to the Commission 
during October 18, 2024, Informal Hearing.15  

 
In view of the Commission’s December 4, 2024 Order, Otter Tail sought 
and secured cost recovery approvals for the Project from its Minnesota 
and South Dakota jurisdictions.16   

 
Pending the hearings seeking cost recovery approvals in Minnesota and South 

Dakota, the Company requested a jurisdictional determination from the Commission 
whether the Company would need to secure a CPCN to construct, own and operate the 

 
12 The Company discussed this new approach with the Commission during an informal hearing on 
November 20, 2023.   
13  In addition to new solar resources, the MNPUC Order directed the Company to add no less than 150 
MWs and up to 200 MWs of wind resources with a commercial operation date of December 31, 2029 or as 
soon as practicable thereafter; and no less than 20 MWs and up to 75 MWs of battery storage resources 
with a minimum of four hour duration with a commercial operation date of December 31, 2029 or as soon 
as practicable thereafter.   
14 Otter Tail Integrated Resource Plan (2021) and Supplemental Integrated Resource Plan (2023) Review 
and Analysis, March 1, 2024,   https://www.psc.nd.gov/database/documents/21-0380/025-010.pdf; 
Update to Otter Tail IRP and Supplemental IRP Review Report, September 3, 2024, 
https://www.psc.nd.gov/database/documents/21-0380/026-010.pdf. 
15 Order and Guidance on Integrated Resource Plan, December 4, 2025, Case No PU-21-230.  
https://www.psc.nd.gov/database/documents/21-0380/032-010.pdf. 
16 The MNPUC approved cost recovery for the Project through the Company’s Renewable Resource 
Recover Rider on June 5, 29025 2025 (order pending) in MNPUC Docket No. E017/M-24-404.  The 
SDPUC approved cost recovery from the Project through the Company’s Phase In Rider on May 8, 2024, 
with the Commission issuing its written order on May 14, 2024 in SDPUC Docket EL24-038. 

https://www.psc.nd.gov/database/documents/21-0380/025-010.pdf
https://www.psc.nd.gov/database/documents/21-0380/026-010.pdf
https://www.psc.nd.gov/database/documents/21-0380/032-010.pdf
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Project in view that the Project would neither serve nor be paid for by North Dakota 
customers.17  On  May 8, 2025 the Commission responded, concluding that a CPCN 
was necessary.18 

This CPCN Application is made following the Commission’s June 18, 2025 Order 
in Case No. PU-24-351 approving Flickertail’s Application for a Certificate of Site 
Compatibility for the Project.19   

J. Project Need and Selection 
The Project is needed to serve the Company’s Minnesota and South Dakota 

customers.  The Minnesota need for the Project is reflected in the MNPUC’s IRP order 
requiring the Company to add no less than 200 MWs and up to 300 MWs of solar 
resources with a commercial operation date of November 1, 2027, or as soon as 
practicable thereafter.  South Dakota does not have an integrated resource planning 
process, but the South Dakota Public Utilities Commission has approved South 
Dakota’s participation in the Project through the Company’s South Dakota Phase-In-
Rider based on the Project’s projected favorable economics.  

Otter Tail began investigating sizable solar projects several years ago in support 
of the Company’s September 2021 IRP filings in North Dakota and Minnesota.   The 
Project was selected through Otter Tail’s competitive, flexible acquisition process; a 
process where Otter Tail (1) engages in on-going, iterative discussions with 
developers, suppliers and contractors/installers about potential projects and 
purchases and (2) monitors industry developments and factors such as pending or new 
legislation, interest rates, energy and natural gas prices, all of which can affect the 
optimal timing for a resource acquisition.  Through these efforts Otter Tail compiled a 
list of competitive, potential solar projects with indicative pricing, which the Company 
formally evaluated on competitive criteria, including levelized costs of energy 
projections.  The Project was the most favorable project identified through this 
process. 

K. Public Convenience and Necssity 
The Project serves public convenience and necessity.  The Commission can take 

notice of the significant benefits to southeast North Dakota related to the Project’s 
construction activity.  The Company anticipates that the project will create up to 300 
skilled and unskilled temporary jobs at the peak of Project construction. The 

 
17 Otter Tail Power Company Request for Jurisdictional Determination, March 10, 2025; Case No. PU-25-
088; https://www.psc.nd.gov/database/documents/25-0088/001-010.pdf. 
18 Jurisdictional Determination regarding whether a Certificate of Public Convenience and 
Necessity is required for the Abercombie Solar Project, May 8, 2025, Case No. PU-25-088; 
https://www.psc.nd.gov/database/documents/25-0088/002-010.pdf. 
19 Findings of Fact, Conclusions of Law, and Order, June 18, 2025, Case No. 24-351; 
https://www.psc.nd.gov/database/documents/24-0351/042-010.pdf. 

https://www.psc.nd.gov/database/documents/25-0088/001-010.pdf
https://www.psc.nd.gov/database/documents/25-0088/002-010.pdf
https://www.psc.nd.gov/database/documents/24-0351/042-010.pdf


 

10 
 

contractors engaged to build and install the project will not be known until Otter Tail 
completes the bidding process for construction and installation work. Given the 
location of the project in Richland County, it is very likely these contractors and their 
subcontractors will be local or regional firms with many area employees. While 
difficult to estimate, it is certain that construction related activity will be financially 
beneficial for communities near the Project, including Wahpeton, Fergus Falls, and 
the Fargo area.  Such local benefits were seen in prior generation projects managed by 
the Company, specifically the Hoot Lake Solar Project and the Astoria Station Natural 
Gas Project.  The Company also anticipates that the Abercrombie Project will result in 
three to four new full-time positions when the project enters commercial service.  

The Commission can also take notice of the revenue the project will generate for 
local, county and state governments.  This information was provided by Flickertail in 
the Site Certificate proceeding, but its significance supports inclusion in this 
Application: 
  

Production and Nameplate Capacity Tax Revenue 
 Generate by the  Project20 

 
In addition to tax revenues, the Project will also produce direct rent payments to 

landowners in the Project Area. These rents enable the landowners to achieve the most 
economically advantageous value from the lands they own.  Such benefit to 
landowners supports the public interest in allowing landowners to achieve the full 
value of their lands; these funds can then be redeployed to provide ongoing benefit to 
the surrounding area.  

Another important benefit of the Project is that it enables and promotes the 
Company’s ability to engage in jurisdictional resource planning; an approach to 
planning the Company understands is favored by the Commission.  Under this 
approach Otter Tail largely retains the benefits and efficiencies of an integrated utility, 
with the ability to accommodate jurisdictional differences, policies and priorities.  In 

 
20 See Flickertail Application for a Certificate of Site Compatibility, October 2024, p. 19, Table 3.5. 

Taxing Approximate Amount Approximate Amount 
Authority/Recipient (average per year) (over 35-year life of Project) 

North Dakota 

Richland County 

Richland School 
District10 

Abercrombie Townshi~ ____ _ 

Abercrombie Fire District 

Total I 

$8,200 

$257,800 

$303,800 

$89,200 

$22,300 

$681 ,400 I 

$286,800 

$9,024,400 

$10,634,200 

$3,121,900 

$780,500 

$23,847,900 
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this case, the Project addresses different conclusions concerning the value of and need 
for solar generation among our state jurisdictions.  In future planning cycles Otter Tail 
will work to address other differences.  Otter Tail’s ability to efficiently address these 
differences ultimately benefits our entire system by ensuring the Company remains 
integrated as much as possible, with the associated efficiencies and cost savings of 
integration, while respecting jurisdictional differences in resource planning standards 
and energy policy.  This approach is far more suitable to Otter Tail’s very small size 
than creating separating operating companies to serve, for example, a (1) Minnesota 
jurisdiction and (2) a North and South Dakota jurisdiction. 

The Commission may also deem it beneficial to have a regulated utility own, 
operate and ultimately decommission the Project. Flickertail has secured the 
necessary regulatory approvals to proceed with the Project and is fully capable of doing 
so.  While Flickertail is competent and responsible, the Commission can reasonably 
consider the following as supporting public convenience and necessity:  (1) Otter Tail 
is an “electric public utility”21 under North Dakota law subject to the Commission’s on 
going jurisdiction beyond that conferred by the Site Certificate, (2) the Company’s 
general headquarters is approximately 35 miles from the Project, with the Company 
having significant personnel and equipment near the Project, and (3) Otter Tail has a 
long and successful history of owning and operating generation facilities in North 
Dakota, including wind generation facilities,22 a lignite-fueled coal plant23, and peaker 
plants.24  

L. Otter Tail is Fit, Willing and Able 
As noted above, Otter Tail is a fully regulated public utility serving customers in 

North Dakota, Minnesota and South Dakota. The Company has extensive experience 
in constructing, owning and operating generation plants in North Dakota.   The 
Company has carefully evaluated and selected the Project and secured the necessary 
cost recovery approvals for the Project.  Otter Tail agrees to assume the rights and 
obligations of Flickertail with respect to the Certificate for the Project, and to comply 
with the terms and conditions of the Certificate and Order.25  The Company stands 
ready to move forward with the Project in service to the Company’s mission. 

  

 
21 NDCC 49-03-01.5 (2). 
22 The Merricourt Wind Energy Center (150 MW), the Langdon Wind Energy Center (40.5 MW), 
Ashtabula Wind Energy Center (48 MW), Ashtabula III (62.4 MW), and the Luverne Wind Farm (49.5 
MW). 
23 Coyote Station (427 MW co-owned facility). 
24 Jamestown 1 and 2 turbines (42.5 MW). 
25 See Joint Application Exhibit 7, Affidavit of Bradley Tollerson, Vice President of Energy Supply, of Otter 
Tail.  
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III. CONCLUSION 

 Public convenience and necessity will be served by the Applicant’s construction, 
ownership, and operation of the Project.  The Applicant is fit, willing, and able to construct, 
own, and operate the Project.  Therefore, the Applicant requests that the Commission:  
 

1. Give Notice of Opportunity to request a hearing to interested parties 
establishing a twenty-day notice period, and, if no hearing is requested within 
twenty days, to waive the hearing in accordance with § 49-03-02, NDCC; 

2. Enter an Order and issue a Certificate of Public Convenience and Necessity 
authorizing Otter Tail Power Company to construct, own, and operate the 
Project within the state of North Dakota. 

3. Grant such other relief as the Commission shall deem appropriate. 
 
Dated this 8th day of July, 2025.           Respectfully submitted, 

          OTTER TAIL POWER COMPANY 

/s/ Cary Stephenson   
 
Cary Stephenson 
Associate General Counsel 
Otter Tail Power Company 
215 South Cascade Street 
P.O. Box 496 
Fergus Falls, MN 56538-0496 
Phone (218) 739-8956 

  



STATE OF MINNESOTA )
) ss.COUNTY OF OTTER TAIL )

Brad Tollerson being separately sworn, deposes and states that he has read the above
and foregoing Application, that he knows the contents thereof, and that the same is true of
his own p/nal knowledge.

Goe d Tg};\erson, Vice President Energy Supply
Otter Tail Power Company

Subscribed and sworn to _,___&_day of July, 2025.

Notary Public

13 

MELISSA JEAN JOHNSON 
Notary Public-Minnesota 

lily Commission Expires Jan. 31, 2028 



 
OTTER TAIL POWER COMPANY 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

 

Attachment 1  ND Certificate of Good Standing  

Attachment 2  Certified OTP Articles – MN Secretary of State 



Certificate of Good Standing

of
OTTER TAIL POWER COMPANY

     The undersigned, as Secretary of State of the state of North Dakota, hereby certifies that,
according to the records of this office,

OTTER TAIL POWER COMPANY

a Corporation - Business - Foreign was formed under the laws of MINNESOTA and filed with this

office effective February 24, 1914.  This entity has, as of the date set forth below, complied with all

applicable North Dakota laws.

ACCORDINGLY, the undersigned, as such Secretary of State, and by virtue of the authority

vested in him by law, hereby issues this Certificate of Good Standing.

DATE: July 2, 2025

SOS Control ID#: 0000016296

Certificate #: 027370832-1

Michael Howe

Secretary of State

State of North Dakota 
SECRETARY OF STATE 



Office of the Minnesota Secretary of State
Certification of Record

    I,  Steve Simon, Secretary of State of Minnesota, do certify that: The filing(s) listed 
below were filed in the Minnesota computerized/central filing system on the date(s) listed 
below and that the copies associated with this certification are a true and complete copy of 
those filings as filed in that system.

Filing(s) filed on:

Filing Date Filing Type Filing Number

07/01/2009 Business Corporation (Domestic) Restated 
Articles

33995100004

This certificate has been issued on: 07/02/2025

Steve Simon

Secretary of State
State of Minnesota



1?A 

ARTICLES OF AMENDMENT 
RESTATING 

SECOND RESTATED ARTICLES OF INCORPORATION 
OF 

OTTER TAIL POWER COMPANY 

l!l!l11111~1;111~11111111111111100 
33995100004 

1. The name of the corporation is Otter Tail Power Company, a Minnesota corporation. 

2. The document entitled ''Third Restated Articles of Incorporation of Otter Tail Power 
Company," marked Exhibit A attached hereto, contains the full text of amendments to the 
articles of incorporation of Otter Tail Power Company. 

3. The date of adoption of the amendment by the board of directors of such corporation was 
July I, 2009. 

4. The amendment merely restates the existing Second Restated Articles of Incorporation of 
the corporation as heretofore amended, and the amendment correctly sets forth without 
change the corresponding provisions of the Second Restated Articles of Incorporation of 
the corporation as previously amended. 

5. The amendment restates the Second Restated Articles of Incorporation in their entirety 
and has been adopted pursuant to Chapter 302A of the Minnesota Statutes. 

IN WITNESS WHEREOF, the undersigned Corporate Secretary and General Counsel of 
Otter Tail Power Company, being duly authorized on behalf of the corporation, has executed this 
document this 1st day of July, 2009. 

George A. Koeck 
Corporate Secretary and General Counsel 

.. . 
.. ., \'- -... 



THIRD RESTATED ARTICLES OF INCORPORATION 
OF 

OTTER TAIL POWER COMPANY 
(restated as of July 1, 2009) 

ARTICLE I. 

The name of the corporation shall be Otter Tail Power Company. 

ARTICLE II. 

The purposes of the corporation shall be as follows: 

Exhibit A 

(a) To generate, produce, buy or in any manner acquire, and to sell, dispose of, and 
distribute electricity for light, heat and power and other purposes, and to carry on the business of 
furnishing, supplying, manufacturing, and selling light, heat, power, gas, water, and steam, and 
any and all business incidental thereto; and to build, construct, develop, improve, buy, acquire by 
condemnation or otherwise, hold, own, lease, maintain and operate plants, facilities, systems, and 
works for the manufacture, generation, production, accumulation, transmission, and distribution 
of electricity, gas, water, and steam, and to exercise rights of condemnation and eminent domain 
in connection with the doing of any of its purposes as herein set forth so far as may be 
pe1111issible by law. 

(b) To produce, mine, buy, sell, store, market, deal in, and prospect for, coal, oil and 
minerals of all kinds and the products and by-products thereof. 

(c) To manufacture, buy, sell, trade, and deal in goods, wares, merchandise, property, 
and commodities of any and every class and description. 

(d) To purchase, acquire, and lease, and to sell, lease, and dispose of water, water 
rights, and power privileges for power, light, heat, mining, milling, irrigation, agricultural, 
domestic or any other use or purpose. 

(e) To acquire, hold, mortgage, pledge, or dispose of the shares, bonds, securities, 
and other evidences of indebtedness of any domestic or foreign corporation. 

(f) To endorse or guarantee the promissory notes, checks, drafts, evidences of 
indebtedness or obligations of whatsoever nature of any corporation, domestic or foreign, of 
which the corporation shall own or control, directly or indirectly a majority of the stock then 
entitled to elect directors, or a majority thereof. 

(g) To do or perform any and all lawful business necessary, essential or expedient to 
the proper conduct of any of the purposes aforesaid. 

-2-



I 
I 

I 

I 

I • 

ARTICLE III. 

The period of duration of the corporation shall be perpetual. 

ARTICLE IV. 

The location and post-office address of the registered office of the corporation in 
Minnesota is 215 Cascade Street South, Fergus Falls, Minnesota 56537. 

• 

ARTICLEV. 

The total authorized number of shares of the corporation is 52,500,000, divided into three 
classes; namely, 1,500,000 Cumulative Preferred Shares without par value (the ''Cumulative . 
Preferred Shares''); 1,000,000 Cumulative Preference Shares without par value (the ''Cumulative 
Preference Shares''); and 50,000,000 Common Shares of the par value of$5 per share (the 
''Common Shares''). No fractional shares of any class or series shall be issued by the 
corporation. 

ARTICLE VI. 

The designations, relative rights, voting power, preferences and restrictions of the 
Cumulative Preferred Shares, the Cumulative Preference Shares and the Common Shares, 
respectively, shall be as set forth in Division I through Division VI, inclusive, of this Article VI . 

. 

The ter111 ''subordinate shares," when hereinafter in this Article VI used with reference to 
shares junior to the Cumulative Preferred Shares, means the Cumulative Preference Shares, the 
Common Shares and shares of any other class, which may hereafter be authorized, ranking junior 
to the Cumulative Preferred Shares with respect to the payment of dividends or the distribution 
of assets; and when hereinafter used with reference to shares junior to the Cumulative Preference 
Shares, means the Common Shares and shares of any other class, which may hereafter be 
authorized, ranking junior to the Cumulative Preference Shares with respect to the payment of 
dividends or the distribution of assets. 

DIVISION I 

Provisions Relating to Cumulative Preferred Shares 

A. Issue in Series. The Cumulative Preferred Shares may be issued from time to 
time in one or more series, each of which series shall have such designation and such relative 
rights, voting power, preferences and restrictions as are hereinafter provided and, to the extent 
hereinafter pe11nitted, as are deten11ined and stated by the Board of Directors in the resolution or 
resolutions authorizing the creation of shares of such series. 

All Cumulative Preferred Shares shall be of equal rank and shall be identical, except in 
respect of their relative voting power ( dete1111ined as hereinafter provided in Division IV) and the 
particulars that may be dett:1111ined by the Board of Directors as hereinafter provided; and each 
share of each series shall be identical in all respects with the other shares of such series, except 
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as to the dates from which dividends thereon shall be cumulative. Cumulative Preferred Shares 
shall be issued only as fully paid and nonassessable shares. 

Subject to the provisions of the last paragraph of this Subdivision A, aut~ority is hereby 
expressly granted to the Board of Directors to authorize the issuance o~Cumulat1ve ~referred 
Shares in one or more series, and to deter,nine and state, by the resolution or resolutions 
authorizing the creation of each series: (i) the designation of the series _and the_number_ofshares 
which shall constitute such series, which number may be altered from time to time by like action 
of the Board of Directors in respect of shares then unallotted; (ii) the annual rate of dividends 
payable on shares of such series; (iii) the price or prices per share at which the shares of such 
series shall be redeemable; (iv) the amount payable on shares of such series in the event of any 
dissolution, liquidation or winding up of the affairs of the corporation, which amount may differ 
in the case of a voluntary or involuntary dissolution, liquidation or winding up of such affairs; 
(v) the conversion rights, if any, with respect to the conversion of shares of such series into 
Common Shares of the corporation; and ( vi) the sinking or purchase fund provisions, if any, for 
the mandatory redemption or purchase of shares of such series. 

In the case of each series of Cumulative Preferred Shares created after April 1, 1977, the 
amount (in addition to accrued and unpaid dividends, if any) which the holders of shares of such 
series shall be entitled to receive in the event of any dissolution, liquidation or winding up of the 
affairs of the corporation which shall be involuntary shall be equal to the gross consideration 
received by the corporation upon the issuance thereof (without regard to any premium received 
or any underwriting discount or commission, private placement fee or other expense incurred by 
the corporation in connection with the issuance thereof). 

B. Dividends. Before any dividends on any subordinate shares shall be paid or 
declared and set apart for payment, the holders of the Cumulative Preferred Shares of each series 
shall be entitled to receive, when and as declared by the Board of Directors, out of any funds 
legally available for such purpose, cash dividends at the annual rate for such series theretofore 
fixed by the Board of Directors as hereinbefore provided, and no more, payable quarterly on 
such dates as may be fixed in the resolution or resolutions adopted by the Board of Directors 
authorizing the creation of such series. Such dividends shall be paid to shareholders of record on 
the respective dates, not exceeding twenty (20) days prior to such payment dates, fixed by the 
Board of Directors for such purpose. Such dividends shall be cumulative, in the case of shares of 
each particular series: 

(I) if issued prior to the record date for the first dividend on shares of such 
series, then from and including the date fixed for such purpose by the Board of Directors 
in the resolution or resolutions creating such series; 

(2) if issued during the period commencing immediately after the record date 
for a dividend on shares of such series and te11ni11ating at the close of the payment date 
for such dividend, then from and including such last mentioned dividend payment date; 

(3) otherwise from and including the quarterly dividend payment date next 
preceding the date of issue of such shares. 
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No dividend shall be paid, or declared and set apart for payment, upon any Cumula!ive 
Preferred Shares of any series for any quarterly dividend period unless at the same time a like 
proportionate dividend for the same or comparable quarterly period, ratable in proportion to the 
respective annual dividend rates fixed therefor, shall be paid, or declared and set apart for 
payment, upon all Cumulative Preferred Shares of all series then issued and outstanding. 

In no event shall any dividend be paid or declared, nor shall any distribution be made, on 
any subordinate shares, nor shall.any subordinate shares be purchased, redeemed or otherwise 
acquired by the corporation for value, nor shall any moneys be paid to or set aside or made 
available for a purchase fund or sinking fund for the purchase or redemption of any subordinate 
shares, unless (i) all dividends on the Cumulative Preferred Shares of all series for all past 
quarterly dividend periods and for the then current quarterly dividend period shall have been paid 
or declared and a sum sufficient for the payment thereof set apart for payment; and (ii) the 
corporation shall not be in default or deficient under any requirement of a sinking or purchase 
fund established with respect to outstanding Cumulative Preferred Shares of any series for any 
period then elapsed. 

Subject to the provisions of this Article VI, and not otherwise, dividends may be declared 
by the Board of Directors and paid from time to time, out of any funds legally available therefor, 
upon the then outstanding subordinate shares, and the holders of the Cumulative Preferred Shares 
shall not be entitled to participate in any such dividends. 

C. Redemption of Cumulative Preferred Shares. Subject to the limitations stated in 
Subdivision D of this Division I, the Cumulative Preferred Shares of any or all series may be 
redeemed, as a whole at any time or in part from time to time, at the option of the corporation by 
resolution of the Board of Directors, at the applicable redemption price for the shares of such 
series as deter111ined by the Board of Directors in the resolution or resolutions authorizing the 
creation of such series, together with an amount (hereinafter referred to as ''accrued dividends to 
the redemption date'') in the case of each share, computed at the annual dividend rate for the 
series of which the particular share is a part, from and including the date on which dividends on 
such shares become cumulative to and including the date of redemption, less the aggregate 
amount of all dividends which have theretofore been paid thereon or which have been declared 
thereon and for which moneys for payment have been set apart and remain available for 
payment. To the extent that Cumulative Preferred Shares of any series are redeemed through the 
operation of a sinking or purchase fund provided for in the resolution or resolutions of the Board 
of Directors creating such series, such shares shall be redeemed by resolution of the Board of 
Directors at the time and at the applicable redemption price specified for redemption of shares of 
such series pursuant to such sinking or purchase fund by the resolution or resolutions creating 
such series. If less than all the outstanding Cumulative Preferred Shares of any series are to be 
redeemed, the shares to be redeemed shall be dete11ni11ed by lot in such manner as the Board of 
Directors may prescribe. 

Notice of every redemption of Cumulative Preferred Shares shall be mailed, addressed to 
the holders of record of the shares to be redeemed at their respective addresses as they shall 
appear on the stock books of the corporation, not less than thirty (30) days and not more than 
sixty (60) days prior to the date fixed for redemption. 

'-
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If notice of redemption shall have been duly given as aforesaid, and if, on or before the 
redemption date specified in the notice, all funds necessary f~r the redemption shall have been 
deposited in trust with a bank or trust company 1n good s_t~d1ng and doing business at any place 
within the United States, having capital, surplus and und1v1ded profits aggregating at least 
$1,000,000 and designated in the notice of redemption, for the pro rata benefit of the holders of 
the shares so called for redemption, so as to be and continue to be availab)e therefor, then from 
and after the date of such deposit, notwithstanding that any certificate for Cumulative Preferred 
Shares so called for redemption shall not have been surrendered for cancellation, the shares 
represented thereby shall no longer be deemed outstanding, the dividends thereon shall cease to 
accumulate from and after the date fixed for redemption, and all rights with respect to the 
Cumulative Preferred Shares so called for redemption shall forthwith on the date of such deposit 
cease and ter111inate, except only the right of the holders thereof to receive the redemption price 
of the shares so redeemed, including accrued dividends to the redemption date, but without 
interest. Any funds deposited by the corporation pursuant to this paragraph and unclaimed at the 
end of six (6) years after the date fixed for redemption shall be repaid to the corporation upon its 
request expressed in a resolution of its Board of Directors, after which repayment the holders of 
the shares so called for redemption shall look only to the corporation for the payment thereof. 

All Cumulative Preferred Shares converted, redeemed or purchased voluntarily or 
pursuant to any sinking fund or purchase fund for the mandatory redemption or purchase of 
shares shall be retired and cancelled and shall have the status of authorized but unissued 
Cumulative Preferred Shares of the corporation and may be reissued in the same marmer as 
authorized but unissued Cumulative Preferred Shares undesignated as to series. 

D. Limitations on Purchase and Redemption of Cumulative Preferred Shares. No 
Cumulative Preferred Shares of any series shall be purchased, redeemed or otherwise acquired 
by the corporation for value, nor shall any moneys be paid to or set aside or made available for a 
purchase fund or sinking fund for the purchase or redemption of Cumulative Preferred Shares of 
any series, unless all dividends on the Cumulative Preferred Shares of all series for all past 
quarterly dividend periods and for the current quarterly period shall have been paid or declared 
and a sum sufficient for the payment thereof set apart for payment, except in the event all of the 
Cumulative Preferred Shares shall be called for redemption. 

E. Liquidation Preferences. In the event of any dissolution, liquidation or winding 
up of the affairs of the corporation, before any distribution or payment shall be made to the 
holders of any subordinate shares, the holders of the shares of each series of Cumulative 
Preferred Shares shall be entitled to be paid in full the respective amounts fixed by the Board of 
Directors in the resolution or resolutions authorizing the issue of such series, together with a 
sum, in the case of each share, computed at the armual dividend rate for the series of which the 
particular share is a part, from the date on which dividends on such shares became cumulative to 
and including the date fixed for such distribution or payment, less the aggregate amount of all 
dividends which have theretofore been paid thereon or which have been declared thereon and for 
which moneys have been set apart and remain available for payment. If such distribution or 
payment shall have been made to the holders of the Cumulative Preferred Shares, or moneys 
made available for such payment in full, the remaining assets and funds of the corporation shall 
be distributed among the holders of the classes of subordinate shares, according to their 
respective rights and preferences and in each case according to their respective shares. If the 
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assets available are not sufficient to pay in full the amounts so payable to the holders of all 
outstanding Cumulative Preferred Shares, the holders of all series of such shares shall share 
ratably in any distribution of assets in proportion to the full amounts to which they would 
otherwise be respectively entitled. The consolidation or merger of the corporation into or with 
any other corporation or corporations pursuant to the statutes of the State of Minnesota providing 
for consolidation or merger shall not be deemed a liquidation, dissolution or winding up of the 
affairs of the corporation within the meaning of any of the provisions of this Subdivision E. 

F. Voting and Restrictions on Certain Corporate Action. The holders of the 
Cumulative Preferred Shares shall not be entitled to vote at any meetings of the shareholders of 
the corporation, except as required by law or as hereinafter otherwise provided in this 
Subdivision F and in Division IV: 

(1) So long as any Cumulative Preferred Shares of any series are outstanding, 
the corporation shall not without the consent (given by vote at a special meeting of 
shareholders called for the purpose) of the holders of at least two-thirds (2/3) of the 
aggregate voting power ( dete11nined as hereinafter provided in Division IV) vested in the 
Cumulative Preferred Shares of all series then outstanding: 

(a) Create, authorize or issue any shares of any class ranking prior to, 
or any securities of any kind or class convertible into shares of any class ranking 
prior to, the Cumulative Preferred Shares as to dividends or assets; or 

(b) Amend the Articles of Incorporation so as to affect adversely any 
of the preferences or other rights of the holders of the Cumulative Preferred 
Shares, provided, however, that if any such amendment would affect adversely 
the holders of one or more, but not all, of the series of Cumulative Preferred 
Shares at the time outstanding, consent only of the holders of at least two-thirds 
(2/3) of the aggregate voting power ( det.,,1,1ined as hereinafter provided in 
Division IV) vested in the shares of each series so adversely affected shall be 
required. 

(2) So long as any Cumulative Preferred Shares of any series are outstanding, 
the corporation shall not without the consent (given by vote at a special meeting of 
shareholders called for the purpose) of the holders (i) of at least a majority of the 
aggregate voting power ( dete1111ined as hereinafter provided in Division IV) vested in the 
Cumulative Preferred Shares of all series then outstanding, or (ii) in case of the negative 
vote at such meeting of the holders of more than one-fourth (1/4) of the aggregate voting 
power ( deter111ined as hereinafter provided in Division IV) vested in the Cumulative 
Preferred Shares of all series then outstanding, of at least two-thirds (2/3) of aggregate 
voting power ( det.,1mined as hereinafter provided in Division IV) vested in the 
Cumulative Preferred Shares of all series then outstanding: 

(a) Increase the authorized number of Cumulative Preferred Shares, or 
create, authorize or issue any shares of any class ranking on a parity with the 
Cumulative Preferred Shares as to dividends or assets, or any securities of any 
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kind or class convertible into Cumulative Preferred Shares or shares of any class 
on a parity with the Cumulative Preferred Shares; or 

(b) Issue any Cumulative Preferred Shares of any series if as a result 
thereof more than 60,000 Cumulative Preferred Shares of all series will then be 
outstanding, unless: 

(i) The corporation's ''Adjusted Income Available for 
Interest," as hereinafter defined, shall be at least equal to one-and-one-half 
(1-1/2) times the corporation's ''Adjusted Interest and Preferred Charges," 
as hereinafter defined; and 

(ii) The corporation's ''Adjusted Income Available for 
Preferred Dividends," as hereinafter defined, shall be at least equal to two­
and-one- half (2-1/2) times the corporation's ''Adjusted Preferred 
Charges," as hereinafter defined; and 

(iii) The corporation's ''Common Share Equity," as hereinafter 
defined, shall equal at least one-fourth (1/4) of the corporation's ''Total 
Capitalization," as hereinafter defined; or • 

(c) Declare, pay or set apart for payment any dividend on any 
subordinate shares, or purchase, redeem or otherwise acquire for value any 
subordinate shares, or pay or set aside or make available any moneys for a 
purchase fund or sinking fund for the purchase or redemption of any such 
subordinate shares, unless after giving effect to the payment of such dividend or 
such purchase, redemption or other acquisition of such payment or setting aside of 
moneys in a purchase fund or sinking fund, 

(i) The ''Common Share Equity," as hereinafter defined, shall 
equal at least one- fourth (1/4) of the ''Total Capitalization," as hereinafter 
defined; and 

(ii) 
$831,398. 

The earned surplus of the corporation shall be not less than 

(d) Consolidate or merge into or with any other corporation or 
corporations pursuant to the statutes of the State of Minnesota providing for 
consolidation or merger, unless, immediately after such consolidation or merger 
shall become effective: 

(i) The Cumulative Preferred Shares of the corporation 
outstanding immediately prior to such consolidation or merger shall 
remain outstanding or be constituted as shares of the corporation resulting 
from such consolidation or merger in the same number and with the same 
relative rights, voting power, preferences and restrictions as theretofore, 
the authorized number thereof shall not be increased, there shall be no 
shares of the resulting corporation outstanding or authorized ranking prior 
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, 

to or on a parity with the Cumulative Preferred Shares, except shares of 
the corporation outstanding or authorized immediately prior to such 
consolidation or merger, and the indebtedness for borrowed money of the 
resulting corporation immediately after such consolidation or merger shall 
be no greater than the indebtedness for borrowed money of the corporation 
immediately preceding such consolidation or merger; or 

(ii) (aa) The ''Adjusted Income Available for Interest," as 
hereinafter defined, of the resulting corporation shall be at least 
equal to one-and-one-half (1-1/2) times its ''Adjusted Interest and 
Preferred Charges," as hereinafter defined; and 

(bb) The ''Adjusted Income Available for Preferred 
Dividends," as hereinafter defined, of the resulting corporation 
shall be at least equal to two-and-one-half (2-1/2) times its 
''Adjusted Preferred Charges," as hereinafter defined; and 

(cc) The ''Common Share Equity," as hereinafter 
defined, of the resulting corporation shall equal at least one-fourth 
(1/4) of its ''Total Capitalization," as hereinafter defined. 

·ce) Sell, lease or exchange all or substantially all of its property and 
assets, unless, after the completion of such transaction, the fair value of the assets 
of the corporation shall at least equal the preference on voluntary liquidation of all 
Cumulative Preferred Shares of all series then outstanding and of all shares then 
outstanding of a class on parity with the Cumulative Preferred Shares, after first 
deducting an amount equal to all then existing indebtedness of the corporation and 
an amount equal to the preference on voluntary liquidation of all shares ranking 
prior to the Cumulative Preferred Shares. 

(3) For the purposes of the foregoing provisions of this Subdivision F: 

(a) The tem1 ''Adjusted Income Available for Interest'' shall mean the 
gross income of the corporation for a period of twelve (12) consecutive calendar 
months selected by the corporation out of the fifteen (15) calendar months 
immediately preceding the proposed issuance of additional Cumulative Preferred 
Shares, or the proposed consolidation or merger, dett:1111ined in accordance with 
such system of accounts as may be prescribed by governmental authorities having 
jurisdiction in the premises or, in the absence thereof, in accordance with 
generally accepted accounting practice, available for the payment of interest, but 
after deduction of taxes of all kinds (including taxes based on income) including 
for a like period such gross income (similarly computed and with similar 
deductions and eliminating any duplication of income) of any property which was 
or will have been an operating unit or a part of an operating unit preceding its 
acquisition by the corporation and which has been acquired within the past twelve 
(12) months immediately preceding or is to be acquired by the corporation 
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substantially contemporaneously with the proposed issuance of additional 
Cumulative Preferred Shares, or the proposed consolidation or merger. 

(b) The term ''Adjusted Interest and Preferred Charges'' is hereby 
defined as the sum of (i) the interest charges for one year upon all interest bearing 
indebtedness of the corporation outstanding at the time of issuance of such 
Cumulative Preferred Shares or of the proposed consolidation or merger, 
including that, if any, proposed to be issued or assumed substantially 
contemporaneously, or to which property theretofore acquired or to be acquired 
substantially contemporaneously is or will be subject (adjusted for all 
amortization of debt discount and expense, or of premium on debt, as the case 
may be), and (ii) the dividend requirements for one year on all outstanding 
Cumulative Preferred Shares, and on all other shares of a class ranking prior to or 
on a parity with the Cumulative Preferred Shares as to dividends or assets, 
outstanding at the time of issuance of such additional Cumulative Preferred 
Shares, or of such consolidation or merger, including all such shares proposed to 
be issued, or all such shares of the resulting corporation, as the case may be. 

(c) The ter111 ''Adjusted Income Available for Preferred Dividends'' is 
hereby defined as the ''Adjusted Income Available for Interest'' for the aforesaid 
twelve (12) months' period, less the interest charges for one year and the dividend 
requirements for one year on any shares ranking prior to the Cumulative Preferred 
Shares, included in det.,,1,1ining the ''Adjusted Interest and Preferred Charges." 

(d) The t.,1111 ''Adjusted Preferred Charges'' is hereby defined as the 
''Adjusted Interest and Preferred Charges'' for one year dete11nined at the time of 
issuance of such Cumulative Preferred Shares or of the proposed consolidation or 
merger, less the interest charges for one year and the dividend requirements for 
one year on any shares ranking prior to the Cumulative Preferred Shares, included 
in deter,nining the ''Adjusted Interest and Preferred Charges." 

(e) The t.,1111 ''Common Share Equity'' is hereby defined as the sum of 
(i) the stated capital of the corporation applicable to its Common Shares and to all 
other subordinate shares (including shares, if any, proposed to be issued 
substantially contemporaneously or any additional such shares of the resulting 
corporation, as the case maybe), (ii) capital surplus to the extent of premium on. 
Common Shares and on all other subordinate shares (including premium, if any, 
on shares proposed to be issued substantially contemporaneously or any 
additional such shares of the resulting corporation, as the case may be), 
(iii) contributions in aid of construction, and (iv) earned surplus, all det.,111,ined in 
accordance with such system of accounts as may be prescribed by governmental 
authorities having jurisdiction in the premises or, in the absence thereof, in 
accordance with generally accepted accounting practice. 

(f) The !"1111 ''Total Capitalization'' is hereby defined as the sum of 
(i) the Common Share Equity, (ii) the involuntary liquidation preference of all 
Cumulative Preferred Shares and all other shares prior to or on a parity with the 
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Cumulative Preferred Shares to be outstanding after the proposed event, and 
(iii) the principal amount of all interest bearing debt (including debt to which 
property theretofore acquired or to be acquired substantially contemporaneously 
is or will be subject) to be outstanding after the proposed event, excluding, 
however, all indebtedness maturing by its l1;;1111s within one year from the time of 
creation thereof unless the corporation, without the consent of the lender, has the 
right to extend the maturity of such indebtedness for a period or periods which, 
with the original period of such indebtedness, aggregates one year or more. 

DIVISION II 

Provisions Relating to Cumulative Preference Shares 

A. Issue in Series. The Cumulative Preference Shares may be issued from time to 
time in one or more series, each of which series shall have such designation and such relative 
rights, voting power, preferences and restrictions as are hereinafter provided and, to the extent 
hereinafter perrnitted, as are dete1111ined and stated by the Board of Directors in the resolution or 
resolutions authorizing the creation of shares of such series. 

All Cumulative Preference Shares shall be of equal rank and shall be identical, except in 
respect of their relative voting power (detern1ined as hereinafter provided in Division IV) and the 
particulars that may be dete1111ined by the Board of Directors as hereinafter provided; and each 
share of each series shall be identical in all respects with the other shares of such series, except 
as to the dates from which dividends thereon shall be cumulative. Cumulative Preference Shares 
shall be issued only as fully paid and nonassessable shares. 

Subject to the provisions of the last paragraph of this Subdivision A, authority is hereby 
expressly granted to the Board of Directors to authorize the issuance of Cumulative Preference 
Shares in one or more series, and to dete11ni11e and state, by the resolution or resolutions 
authorizing the creation of each series: (i) the designation of the series and the number of shares 
which shall constitute such series, which number may be altered from time to time by like action 
of the Board of Directors in respect of shares then unallotted; (ii) the annual rate of dividends 
payable on shares of such series; (iii) the price or prices per share at which the shares of such 
series shall be redeemable; (iv) the amount payable on shares of such series in the event of any 
dissolution, liquidation or winding up of the affairs of the corporation, which amount may differ 
in the case of a voluntary or involuntary dissolution, liquidation or winding up of such affairs, 
provided that the amount in the case of an involuntary dissolution, liquidation or winding up of 
such affairs shall be det1;;1111ined as provided in the following paragraph; (v) the conversion 
rights, if any, with respect to the conversion of shares of such series into Common Shares of the 
corporation; and (vi) the sinking or purchase fund provisions, if any, for the mandatory 
redemption or purchase of shares of such series. 

The amount (in addition to accrued and unpaid dividends, if any) which the holders of 
Cumulative Preference Shares of each series shall be entitled to receive in the event of any 
dissolution, liquidation or winding up of the affairs of the corporation which shall be involuntary 
shall be equal to the gross consideration received by the corporation upon the issuance thereof 
(without regard to any premium received or any underwriting discount or commission, private 
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placement fee or other expense incurred by the corporation in connection with the issuance 
thereof). 

B. Dividends. Subject to the preferential rights of the holders of Cumulative 
Preferred Shares with respect to payment of dividends as set forth in Subdivision B of Division I, 
the holders of the Cumulative Preference Shares of each series shall be entitled to receive, when 
and as declared by the Board of Directors, out of any funds legally available for such purpose, 
cash dividends at the annual rate for such series theretofore fixed by the Board of Directors as 
hereinbefore provided, and no more, payable quarterly on such dates as may be fixed in the 
resolution or resolutions adopted by the Board of Directors authorizing the creation of such 
series. Such dividends shall be paid to shareholders of record on the respective dates, not 
exceeding twenty (20) days prior to such payment dates, fixed by the Board of Directors for such 
purpose. Such dividends shall be cumulative from and including the date or dates fixed for such 
purpose by the Board of Directors in the resolution or resolutions authorizing the creation of 
such series. 

' 

No dividend shall be paid, or declared and set apart for payment, upon any Cumulative 
Preference Shares of any series for any quarterly dividend period unless at the same time a like 
proportionate dividend for the same or comparable quarterly period, ratable in proportion to the 
respective annual dividend rates fixed therefor, shall be paid, or declared and set apart for 
payment, upon all Cumulative Preference Shares of all series then issued and outstanding. 

In no event shall any dividend be paid or declared, nor shall any distribution be made, on 
any subordinate shares, other than a dividend or distribution payable solely in subordinate shares, 
nor shall any subordinate shares be purchased; redeemed or otherwise acquired by the 
corporation for value, nor shall any moneys be paid to or set aside or made available for a 
purchase fund or sinking fund for the purchase or redemption of any subordinate shares, unless 
(i) all dividends on the Cumulative Preference Shares of all series for all past quarterly dividend 
periods and for the then current quarterly dividend period shall have been paid or declared and a 
sum sufficient for the payment thereof set apart for payment; and (ii) the corporation shall not be 
in default or deficient under any requirement of a sinking or purchase fund established with 
respect to outstanding Cumulative Preference Shares of any series for any period then elapsed. 

Subject to the provisions of this Article VI, and not otherwise, dividends may be declared 
by the Board of Directors and paid from time to time, out of any funds legally available therefor, 
upon the then outstanding subordinate shares, and the holders of the Cumulative Preference 
Shares shall not be entitled to participate in any such dividends. 

C. Redemption of Cumulative Preference Shares. Subject to the limitations stated in 
Subdivision B of Division I and in Subdivision D of this Division II, the Cumulative Preference 
Shares of any or all series may be redeemed, as a whole at any time or in part from time to time, 
at the option of the corporation by resolution of the Board of Directors, at the applicable 
redemption price for the shares of such series as dete1111ined by the Board of Directors in the 
resolution or resolutions authorizing the creation of such series, together with an amount 
(hereinafter referred to as ''accrued dividends to the redemption date'') in the case of each share, 
computed at the armual dividend rate for the series of which the particular share is a part, from 
and including the date on which dividends on such share became cumulative to and including the 
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date of redemption, less the aggregate amount of all dividends which have theretofore been paid 
thereon or which have been declared thereon and for which moneys for payment have been set 
apart and remain available for payment. Each such redemption shall be effected upon the same 
notice as provided in Subdivision C of Division I in respect of the redemption of Cumulative 
Preferred Shares, and all other provisions of said Subdivision C with respect to the method and 
effect of redemption of Cumulative Preferred Shares shall be applicable to the redemption of 
Cumulative Preference Shares in the same manner and with the same force and effect as though 
such provisions were set forth in full in this Subdivision C. 

All Cumulative Preference Shares converted, redeemed or purchased voluntarily or 
pursuant to any sinking fund or purchase fund for the mandatory redemption or purchase of 
shares shall be retired and cancelled and shall have the status of authorized but unissued 
Cumulative Preference Shares of the corporation and may be reissued in the same manner as 
authorized but unissued Cumulative Preference Shares undesignated as to series . 

. 
D. Limitation on Purchase and Redemption of Cumulative Preference Shares. No 

Cumulative Preference Shares of any series shall be purchased, redeemed or otherwise acquired 
by the corporation for value, nor shall any moneys be paid to or set aside or made available for a 
purchase fund or sinking fund for the purchase or redemption of Cumulative Preference Shares 
of any series, unless all dividends on the Cumulative Preference Shares of all series for all past 
quarterly dividend periods and for the current quarterly period shall have been paid or declared 
and a sum sufficient for the payment thereof set apart for payment, except in event all of the 
Cumulative Preference Shares shall be called for redemption. 

E. Liquidation Preferences. In the event of any dissolution, liquidation or winding 
up of the affairs of the corporation, before any distribution or payment shall be made to the 
holders of any class of subordinate shares, the holders of the shares of each series of Cumulative 
Preference Shares shall be entitled to be paid in full the respective amounts fixed by the Board of 
Directors in the resolution or resolutions authorizing the creation of such series together with an 
amount, in the case of each share, computed at the annual dividend rate for the series of which 
the particular share is a part, from and including the date on which dividends on such share 
became cumulative to and including the date fixed for such payment, less the aggregate amount 
of all dividends which have theretofore been paid thereon or which have been declared thereon 
and for which moneys have been set apart and remain available for payment; provided, however, 
that no such payment to the holders of Cumulative Preference Shares shall be made until 
payment in full shall have been made to the holders of Cumulative Preferred Shares, or moneys 
made available for such payment in full, in accordance with the provisions of Subdivision E of 
Division I. If such payment shall have been made to the holders of the Cumulative Preference 
Shares, or moneys made available for such payment in full, the remaining assets and funds of the 
corporation shall be distributed among the holders of the classes of subordinate shares according 

• 
to their respective rights and preferences and in each case according to their respective shares. If 
the assets available are not sufficient to pay in full the amounts so payable to the holders of all 
outstanding Cumulative Preference Shares, the holders of all series of such shares shall share 
ratably in any distribution of assets in proportion to the full amounts to which they would 
otherwise be respectively entitled. The consolidation or merger of the corporation into or with 
any other corporation or corporations pursuant to the statutes of the State of Minnesota providing 
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for consolidation or merger shall not be deemed a liquidation, dissolution or winding up of the 
affairs of the corporation within the meaning of any of the provisions of this Subdivision E. 

F. Voting and Restrictions on Certain Corporate Action. The holders of the 
Cumulative Preference Shares shall not be entitled to vote at any meetings of the shareholders of 
the corporation, except as required by law or as hereinafter otherwise provided in this 
Subdivision F and in Division IV: 

(!) So long as any Cumulative Preference Shares of any series are 
outstanding, the corporation shall not, without the consent (given by vote at a special 
meeting of shareholders called for the purpose) of the holders of at least two-thirds (2/3) 
of the aggregate voting power ( deter111ined as hereinafter provided in Division IV) vested 
in the Cumulative Preference Shares of all series then outstanding: 

(a) Create or authorize any shares of any class ( other than the 
Cumulative Preferred Shares, whether now or hereafter authorized) ranking prior 
to the Cumulative Preference Shares as to dividends or assets; or 

(b) Amend the Articles of Incorporation so as to affect adversely any 
of the preferences or other rights of the holders of the Cumulative Preference 
Shares, provided, however, that if any such amendment would affect adversely 
the holders of one or more, but not all, of the series of Cumulative Preference 
Shares at the time outstanding, consent only of the holders of at least two-thirds 
(2/3) of the aggregate voting power (deter111ined as hereinafter provided in 
Division IV) vested in the shares of each series so adversely affected shall be 
required. 

(2) So long as any Cumulative Preference Shares of any series are 
outstanding, the corporation shall not, without the consent (given by vote at a special 
meeting of shareholders called for the purpose) of the holders (i) of at least a majority of 
the aggregate voting power ( dete1mined as hereinafter provided in Division IV) vested in 
the Cumulative Preference Shares of all series then outstanding, or (ii) in case of the 
negative vote at such meeting of the holders of more than one-fourth (1/4) of the 
aggregate voting power ( dete11r1ined as hereinafter provided in Division IV) vested in the 
Cumulative Preference Shares of all series then outstanding, of at least two-thirds (2/3) of 
the aggregate voting power (deterrnined as hereinafter provided in Division IV) vested in 
the Cumulative Preference Shares of all series then outstanding: 

(a) Increase the authorized number of Cumulative Preference Shares, 
or create or authorize any shares of any class ranking on a parity with the 
Cumulative Preference Shares as to dividends or assets; or 

(b) Consolidate or merge into or with any other corporation or 
corporations pursuant to the statutes of the State of Minnesota providing for 
consolidation or merger unless, immediately after such consolidation or merger 
shall become effective, the Cumulative Preference Shares of the corporation 
outstanding immediately prior to such consolidation or merger shall remain 
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outstanding or be constituted as shares of the corporation resulting from such 
consolidation or merger in the same number and with the same relative rights, 
voting power, preferences and restrictions as theretofore, the authorized number 
thereof shall not be increased, and there shall be no shares of the resulting 
corporation outstanding or authorized ranking prior to or on a parity with the 
Cumulative Preference Shares, except shares of the corporation outstanding or 
authorized immediately prior to such consolidation or merger; or 

(c) Sell, lease or exchange all or substantially all of its property and 
assets, unless, after the completion of such transaction, the fair value of the assets 
of the corporation shall at least equal the preference on voluntary liquidation of all 
Cumulative Preference Shares of all series then outstanding and of all shares then 
outstanding of a class on a parity with the Cumulative Preference Shares, after 
first deducting an amount equal to all then existing indebtedness of the 
corporation and an amount equal to the preference on voluntary liquidation of all 
shares ranking prior to the Cumulative Preference Shares. 

DIVISION III 

Provisions Relating to Common Shares 

A. Dividends. Subject to the preferential rights of the holders of the Cumulative 
Preferred Shares and the Cumulative Preference Shares with respect to the payment of dividends, 
as set forth in Subdivision B of Division I and Subdivision B of Division II, respectively, holders 
of the Common Shares shall be entitled to receive dividends, out of any funds legally available 
therefor, when and as declared by the Board of Directors. 

B. Liquidation Preferences. In the event of any dissolution, liquidation or winding-
up of the affairs of the corporation, whether voluntary or involuntary, holders of the ·common 
Shares shall be entitled to receive ratably, in accordance with the numbers of shares held by them 
respectively, the assets of the corporation available for payment to shareholders remaining after 
payment in full shall have been made to holders of the Cumulative Preferred Shares and the 
Cumulative Preference Shares in accordance with the provisions of Subdivision E of Division I 
and Subdivision E of Division II, respectively. 

• 

DIVISION IV 

Voting Rights and Other Provisions 
Relating to Cumulative Preferred Shares, 

Cumulative Preference Shares and Common Shares 

A. Voting Rights of Common Shares. Except as otherwise expressly set forth in this 
Article VI and as provided by law, the holders of Common Shares shall have the sole voting 
rights of shareholders of the corporation and shall be entitled to one vote for each share held, and 
the holders of a majority of the Common Shares outstanding shall have power to authorize the 
sale, lease, exchange or other disposal of all, or substantially all, of the property and assets of the 
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corporation, including its good will, to adopt or reject an agreement of consolidation or merger 
and to amend the Articles of Incorporation. 

B. Voting Rights of Cumulative Preferred Shares. 

(1) After an amount equivalent to four (4) full quarterly dividend installments 
on the Cumulative Preferred Shares of any series outstanding shall be in default, the 
holders of Cumulative Preferred Shares of all series at the time outstanding, voting 
separately as a class, shall, at any annual meeting of the shareholders or any special 
meeting of the shareholders called as herein provided occurring during such period, elect 
three members of the Board of Directors, and the holders of the Common Shares, voting 
separately as a class, shall, subject to any rights of the holders of Cumulative Preference 
Shares to elect directors as provided in Subdivision C of this Division IV, elect the 
remaining directors of the corporation. 

(2) After an amount equivalent to twelve (12) full quarterly dividend 
installments on the Cumulative Preferred Shares of any series outstanding shall be in 
default, the holders of Cumulative Preferred Shares of all series at the time outstanding, 
voting separately as a class, shall at any annual meeting of the shareholders or any special 
meeting of the shareholders called as herein provided occurring during such period, elect 
the smallest number of directors necessary to constitute a majority of the full Board of 
Directors, and the holders of the Common Shares, voting separately as a class, shall, 
subject to any rights of the holders of Cumulative Preference Shares to elect directors as 
provided in Subdivision C of this Division IV, elect the remaining directors of the 
corporation. 

(3) At any annual meeting or special meeting of the shareholders for the 
election of directors occurring after all dividends then in default on the Cumulative 
Preferred Shares then outstanding shall be paid (and such dividends shall be declared and 
paid out of any funds legally available therefor as soon as reasonably practical), the 
Cumulative Preferred Shares shall thereupon be divested of any special rights with 
respect to the election of directors provided in paragraphs (1) and (2) of this 
Subdivision B, but always subject to the same provisions for the vesting of such voting 
power in the holders of the Cumulative Preferred Shares in the case of a future like 
default or defaults in dividends thereon. 

(4) Voting power vested in the holders of the Cumulative Preferred Shares as 
provided in paragraphs (1) and (2) of this Subdivision B may be exercised at any annual 
meeting of shareholders or at a special meeting of shareholders held for such purpose, 
which special meeting of shareholders shall be called by the proper officers of the 
corporation at any time when such voting power shall be so vested, within twenty (20) 
days after written request therefor signed by the holders of not less than five percent (5o/o) 
of the aggregate voting power ( dete1111ined as hereinafter provided in Subdivision D of 
this Division IV) vested in the Cumulative Preferred Shares of all series then outstanding, 
the date of such special meeting to be not more than forty ( 40) days from the date of 
giving of notice thereof. 
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(5) Notice of any annual or special meeting of shareholders for the election of 
directors held when voting powers as aforesaid shall be vested in the holders of . 
Cumulative Preferred Shares shall be given to all holders of Cumulative Preferred Shares 
not less than fifteen (15) days prior to said meeting, and such notice shall describe with 
particularity the voting rights of the holders of each series of Cumulative Preferred 
Shares. 

( 6) At any such annual or special meeting the presence in person or by proxy 
of the holders of a majority of the aggregate voting power ( det"1mined as hereinafter 
provided in Subdivision D of this Division IV) vested in the Cumulative Preferred Shares 
of all series then outstanding shall be required to constitute a quorum of the holders of the 
Cumulative Preferred Shares for the election by them of the directors whom they are 
entitled to elect; provided, however, that the holders of a majority of the aggregate voting 
power (deter111ined as hereinafter provided in Subdivision D of this Division IV) vested 
in the Cumulative Preferred Shares who are present in person or by proxy shall have 
power to adjourn such meeting for the election of directors by the holders of the 
Cumulative Preferred Shares from time to time, without notice other than announcement 
at the meeting. 

C. Voting Rights of Cumulative Preference Shares . 
• 

(1) After an amount equivalent to four (4) full quarterly dividend installments 
on the Cumulative Preference Shares of any series outstanding shall be in default, the 
holders of Cumulative Preference Shares of all series at the time outstanding, voting 
separately as a class, shall, at any annual meeting of the shareholders or any special 
meeting of the shareholders called as herein provided occurring during such period, elect 
two members of the Board of Directors, and the holders of the Common Shares, voting 
separately as a class, shall, subject to any rights of the holders of Cumulative Preferred 
Shares to elect directors as provided in Subdivision B of this Division IV, elect the 
remaining directors of the corporation. 

(2) At any annual meeting or special meeting of the shareholders for the 
election of directors occurring after all dividends then in default on the Cumulative 
Preference Shares then outstanding shall be paid (and such dividends shall be declared 
and paid out of any funds legally available therefor as soon as 'reasonably practical), the 
Cumulative Preference Shares shall thereupon be divested of any special rights with 
respect to the election of directors provided for in paragraph (1) of this Subdivision C, but 
always subject to the same provisions for the vesting of such voting power in the holders 
of the Cumulative Preference Shares in the case of a future like default or defaults in 
dividends thereon. 

(3) All provisions of paragraphs (4), (5) and (6) of Subdivision B of this 
Division IV with respect to the method of exercising the special voting rights of the 
holders of Cumulative Preferred Shares shall be applicable to the special voting rights of 
the holders of Cumulative Preference Shares in the same manner and with the same force 
and effect as though such provisions were set forth in full in this Subdivision C. 
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D. Number of Votes Applicable to Each Cumulative Preferred Share and to Each 
Cumulative Preference Share. For the purpose of each vote or consent under the Articles of 
Incorporation or pursuant to applicable law, the number of votes to which each Cumulative 
Preferred Share and each Cumulative Preference Share shall be entitled shall be detennined as 
follows: 

(a) In voting by holders of Cumulative Preferred Shares, separately as 
a class, or by series, each Cumulative Preferred Share entitled to receive the 
smallest fixed amount (in addition to accrued and unpaid dividends, if any) in the 
event of any dissolution, liquidation or winding-up of the affairs of the 
corporation which shall be involuntary shall have one vote, and each Cumulative 
Preferred Share entitled to receive a greater fixed amount (in addition to accrued 
and unpaid dividends, if any) in any such event shall have the number of votes 
which is in the same proportion as such greater amount shall be to such smallest 
amount; 

(b) In voting by holders of Cumulative Preference Shares, separately 
as a class, or by series, each Cumulative Preference Share entitled to receive the 
smallest fixed amount (in addition to accrued and unpaid dividends, if any) in the 
event of any dissolution, liquidation or winding up of the affairs of the 
corporation which shall be involuntary shall have one vote, and each Cumulative 
Preference Share entitled to receive a greater fixed amount (in addition to accrued 
and unpaid dividends, if any) in any such event shall have the number of votes 
which is in the same proportion as such greater amount shall be to such smallest 
amount; and 

(c) In voting by holders of Cumulative Preferred Shares and/or 
Cumulative Preference Shares and/or holders of Common Shares, together as a 
single class, each Common Share shall have one vote, each Cumulative Preferred 
Share and each Cumulative Preference Share entitled to receive $100 (in addition 
to accrued and unpaid dividends, if any) in the event of any dissolution, 
liquidation or winding up of the affairs of the corporation which shall be 
involuntary shall have one vote and each Cumulative Preferred Share and each 
Cumulative Preference Share entitled to receive a different fixed amount (in 
addition to accrued and unpaid dividends, if any) in such event shall be entitled to 
such greater or lesser number of votes which is in the same proportion as such 
different amount shall be to $100. 

E. Number and Te11n of Directors and Manner of Election. 

(!) Except at such times as the holders of Cumulative Preferred Shares and/or 
Cumulative Preference Shares shall have voting rights for the election of directors, (a) the 
Board of Directors shall consist of such number of persons as may be detern1ined from 
time to time by the Board of Directors, (b) each director shall hold office until the regular 
meeting of shareholders next held after such director's election and until such director's 
successor shall have bee elected and shall qualify, or until the earlier death, resignation, 
removal or disqualification of such director. 
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(2) If at any time the holders of Cumulative Preferred Shares and/or 
Cumulative Preference Shares of the corporation shall, under the provisions of 
paragraph (I) of Subdivision B of this Division IV or of paragraph(!) of Subdivision C 
of this Division N, become entitled to elect any directors, then the ter111s of all incumbent 
directors shall expire at the time of the first annual meeting thereafter at which such 
holders of Cumulative Preferred Shares and/or Cumulative Preference Shares are so 
entitled to elect directors. If at any time the holders of Cumulative Preferred Shares of 
the corporation shall, under the provisions of paragraph (2) of Subdivision B of this 
Division N, become entitled to elect a majority of the Board of Directors, the ter1ns of all 
incumbent directors shall expire whenever such majority has been duly elected and 
qualified. During any period during which the holders of Cumulative Preferred Shares 
and/or Cumulative Preference Shares of the corporation shall have voting rights with 
respect to directors under the provisions of this Division N, the Board of Directors shall 
consist of eleven (11) persons and the entire number of persons composing such Board 
shall be elected at each annual or special meeting of shareholders for the election of 
directors and shall serve until the next such annual. or special meeting or until their 
successors have been elected and qualified, provided, however, that whenever the holders 
of Cumulative Preferred Shares and/or Cumulative Preference Shares acquire voting 
rights under paragraph (1) of Subdivision B of this Division Nor under paragraph (1) of 
Subdivision C of this Division N, and exercise such rights at a special meeting called 
therefor, the ter1ns of office of directors theretofore elected by the holders of Common 
Shares will not expire until the next annual meeting. If a vacancy or vacancies in the 
Board of Directors shall exist with respect to a director or directors who shall have been 
elected by the holders of either Cumulative Preferred Shares or Cumulative Preference 
Shares, the remaining directors elected by the holders of Cumulative Preferred Shares or 
Cumulative Preference Shares, as the case may be, by affi1111ative vote of a majority 
thereof, or the remaining director so elected if there be but one, may elect a successor or 
successors to hold office for the unexpired te1m uf the director or directors whose place 
or places shall be vacant. Likewise, if a vacancy or vacancies shall exist with respect to a 
director or directors who shall have been elected by the holders of Common Shares, the 
remaining directors elected by the holders of Common Shares, by affir111ative vote of a 
majority thereof, or the remaining director so elected if there be but one, may elect a 
successor or successors to hold office for the unexpired t"11n of the director or directors 
whose place or places shall be vacant. 

(3) Whenever the Cumulative Preferred Shares shall be divested of voting 
powers with respect to the election of directors as provided in paragraph (3) of 
Subdivision B of this Division N, the te1ms of all incumbent directors, other than 
directors elected by the holders of Cumulative Preference Shares pursuant to 
Subdivision C of this Division N, shall expire upon the election of their successors by 
the holders of the Common Shares at the next annual or special meeting of shareholders 
for the election of directors. A special meeting shall be called for such purpose within 
twenty (20) days after the written request therefor signed by the holders of not less than 
five percent ( 5%) of the Common Shares outstanding, the date of such special meeting to 
be not more than forty ( 40) days from the date of giving of notice thereof. Upon the 
election and qualification of directors by the holders of Common Shares as aforesaid the 
provisions of paragraph (I) ofSubdivision'E of this Division N shall again control, 
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unless at that time the holders of Cumulative Preference Shares have voting rights for the 
election of directors. 

(4) Whenever the Cumulative Preference Shares shall be divested of voting 
powers with respect to the election of directors as provided in paragraph (2) of 
Subdivision C of this Division N, the te11ns of all incumbent directors, other than 
directors elected by the holders of Cumulative Preferred Shares pursuant to 
Subdivision B of this Division N, shall expire on the election of their successors by the 
holders of the Common Shares at the next annual or special meeting of shareholders for 
the election of directors. A special meeting shall be called for such purpose within 
twenty (20) days after the written request therefor signed by the holders of not less than 
five percent (5%) of the Common Shares outstanding, the date of such special meeting to 
be not more than forty ( 40) days from the date of giving of notice thereof. Upon the 
election and qualification of directors by the holders of Common Shares as aforesaid, the 
provisions of paragraph (1) of Subdivision E of this Division N shall again control, 
unless at that time the holders of Cumulative Preferred Shares have voting rights for the 
election of directors. 

F. Cumulative Voting. The holders of Common Shares of the corporation shall have 
no right to cumulate votes in the election of directors. If notice in writing is given by any holder 
of Cumulative Preferred Shares or Cumulative Preference Shares to any officer of the 
corporation before a meeting for the election of directors at which such shareholder is entitled to 
vote, or to the presiding officer at such meeting at any time before the election of directors takes 
place, that he intends to cumulate his votes in such election, each holder of shares of the class 
with respect to which such notice has been given shall have the right_to multiply the number of 
votes to which he may be entitled by the number of directors to be elected by the holders of 
shares of such class, and he may cast all such votes for one candidate or distribute them among 
any two or more candidates. In such case, it shall be the duty of the presiding officer, before the 
election of directors at the meeting, to announce that all shareholders of the class with respect to 
which such notice has been given shall cumulate their votes. 

G. Preemptive Rights. No holder of shares of the corporation of any class or of any 
security or obligation convertible into, or of any warrant, option or right to purchase, subscribe 
for or otherwise acquire, shares of any class of the corporation, whether now or hereafter 
authorized, shall, as such holder, have any preemptive or preferential right whatsoever to 
purchase, subscribe for or otherwise acquire shares of any class of the corporation or of any 
security or obligation convertible into, or of any warrant, option or right to purchase, subscribe 
for or otherwise acquire, shares of any class of the corporation, whether now or hereafter 
authorized, other than such rights of subscription, if any, as the Board of Directors may from 
time to time dett:11nine. 
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DIVISIONV 

Voting Rights of Common Shares 
Relating To Certain Business Combinations 

A. In addition to any other affi1111ative vote required by law or these Articles of 
Incorporation, and except as otherwise expressly provided in Subdivision B of this Division V, 

(1) any merger or consolidation of the corporation or any Subsidiary (as 
hereinafter defined) with (a) an Interested Shareholder (as hereinafter defined) or (b) any 
other corporation (whether or not itself an Interested Shareholder) which is, or after such 
merger or consolidation would be, an Affiliate or Associate (as such t<::1111s are hereinafter 
defined) of an Interested Shareholder, or 

(2) any sale, lease, exchange, mortgage, pledge, grant of a security interest, 
transfer or other disposition (in one transaction or a series of transactions), other than in 
the ordinary course of business, to or with (a) an Interested Shareholder or (b) any other 
person (whether or not itself an Interested Shareholder) which is, or after such sale, lease, 
exchange, mortgage, pledge, grant of a security interest, transfer or other disposition 
would be, an Affiliate or Associate of an Interested Shareholder, directly or indirectly, of 
all or any Substantial Part (as hereinafter defined) of the assets of the corporation 
(including, without limitation, any voting securities of a Subsidiary) or any Subsidiary, or 
both, or 

(3) the issuance or transfer by the corporation or any Subsidiary (in one 
transaction or a series of transactions) of any securities (except pursuant to stock 
dividends, stock splits or similar transactions which would not have the effect of 
increasing the proportionate voting power of an Interested Shareholder) of the 
corporation or any Subsidiary, or both, to (a) an Interested Shareholder or (b) any other 
person (whether or not itself an.Interested Shareholder) which is, or after such issuance or 
transfer would be, an Affiliate or Associate of an Interested Shareholder, or 

( 4) the adoption of any plan or proposal for the liquidation or dissolution of 
the corporation proposed by or on behalf of an Interested Shareholder or any Affiliate or 
Associate of an Interested Shareholder, or 

(5) any reclassification of securities (including any reverse stock split), or 
recapitalization of the corporation, or any merger or consolidation of the corporation with 
any of its Subsidiaries or any other transaction (whether or not with or into or otherwise 
involving an Interested Shareholder) which has the effect, directly or indirectly; of 
increasing the proportionate share of the outstanding shares of any class of equity or 
convertible securities of the corporation or any subsidiary directly or indirectly 
beneficially owned by (a) an Interested Shareholder or (b) any other person (whether or 
not itself an Interested Shareholder) which is, or after such reclassification, 
recapitalization, merger or consolidation or other transaction would be, an Affiliate or 
Associate of an Interested Shareholder, 
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shall not be consummated unless such consummation shall have been approved by the • 
affin11ative vote of the holders of at least 75% of the voting power of the then outstanding 
Common Shares. Such affi11native vote shall be required notwithstanding the fact that no vote 
may be required, or that a lesser percentage may be specified, by law, in these Articles of 
Incorporation or in any agreement with any national securities exchange or otherwise. 

B. The provisions of Subdivision A of this Division V shall not be applicable to any 
particular Business Combination ( as hereinafter defined) and such Business Combination shall 
require only such affi11native vote as is required by law and any other provision of these Articles 
of Incorporation, if the Business Combination shall have been approved by a majority of the 
Continuing Directors (as hereinafter defined) or all of the following conditions shall have been 
met: 

• 

(1) The transaction constituting the Business Combination shall provide for a 
consideration to be received by all holders of Common Shares in exchange for all their 
Common Shares, and the aggregate amount of the cash and the Fair Market Value as of 
the date of the consummation of the Business Combination of consideration other than 
cash to be received per share by holders of Common Shares in such Business 
Combination shall be at least equal to the higher of the following: 

(a) (if applicable) the highest per-share price (including any brokerage 
commissions, transfer taxes and soliciting dealers' fees) paid in order to acquire 
any Common Shares beneficially owned by an Interested Shareholder (i) within 
the two-year period immediately prior to the Announcement Date (as hereinafter 
defined), (ii) within the two-year period immediately prior to the Delt:1111ination 
Date (as hereinafter defined) or (iii) in the transaction in which it became an 
Interested Shareholder, whichever is highest; or 

(b) the Fair Market Value per Common Share on the Announcement 
Date or on the Deten11ination Date, whichever is higher. 

(2) The consideration to be received by holders of Common Shares shall be in 
cash or in the same for1n as was previously paid in order to acquire the Common Shares 
that are beneficially owned by an Interested Shareholder and, if an Interested Shareholder 
beneficially owns Common Shares that were acquired with varying fu11ns of 
consideration, the [01111 of consideration for such Common Shares shall be either cash or 
the fo11n used to acquire the largest number beneficially owned by it. The price 
dete11nined in accordance with paragraph 1 of this Subdivision B shall be subject to 
appropriate adjustment in the event of any recapitalization, stock dividend, stock split, 
combination of shares or similar event. 

(3) After such Interested Shareholder has become an Interested Shareholder 
and prior to the consummation of such Business Combination: 

(a) except as approved by a majority of the Continuing Directors, 
there shall have been no failure to declare and pay at the regular date therefor the 

• 
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full amount of any dividends (whether or not cumulative) payable on any 
outstanding Cumulative Preferred Shares or Cumulative Preference Shares; 

(b) there shall have been (i) no reduction in the annual rate of 
dividends paid on the Common Shares ( except as necessary to reflect any 
subdivision of the Common Shares) other than as approved by a majority of the 
Continuing Directors and (ii) an increase in such annual rate of dividends as 
necessary to prevent any such reduction in the event of any reclassification 
(including any reverse stock split), recapitalization, reorganization or any similar 
transaction which has the effect of reducing the number of outstanding Common 
Shares, unless the failure so to increase such annual rate is approved by a majority 
of the Continuing Directors; and . 

( c) such Interested Shareholder shall not have become the beneficial 
owner of any additional Common Shares except as part of the transaction in 
which it became an Interested Shareholder. 

( 4) After such Interested Shareholder has become an Interested Shareholder, 
such Interested Shareholder shall not have received the benefit, directly or indirectly 
( except proportionately as a shareholder), of any loans, advances, guarantees, pledges or 
other financial assistance or any tax credits or other tax advantages provided by the 
corporation, whether in anticipation of or in connection with such Business Combination 
or otherwise; and 

(5) A proxy or inforr11ation statement describing the proposed Business 
Combination and complying with the requirements of the Securities Exchange Act of 
1934 and the rules and regulations thereunder ( or any subsequent provisions replacing 
such Act, rules or regulations) shall be mailed to the shareholders of the corporation, no 
later than the earlier of (a) 30 days prior to any vote on the proposed Business 
Combination or (b) if no vote on such Business Combination is required, 60 days prior to 
the consummation of such Business Combination (whether or not such proxy or 
infor1nation statement is required to be mailed pursuant to such Act or subsequent 
provisions). Such proxy statement shall contain at the front thereof, in a prominent place, 
any recommendations as to the advisability (or inadvisability) of the Business 
Combination which the Continuing Directors, or any of them, may have furnished in 
writing and, if deemed advisable by a majority of the Continuing Directors, an opinion of 
a reputable investment banking fi11n as to the fairness (or lack of fairness) of the lt:11r1s of 
such Business Combination, from the point of view of the holders of the Common Shares 
other than an Interested Shareholder (such investment banking fir111 to be selected by a 
majority of the Continuing Directors, to be furnished with all infor1nation it reasonably 
requests and to be paid a reasonable fee for its services upon receipt by the corporation of 
such opinion). 

C. For the purposes of this Division V: 

(1) ''Business Combination'' shall mean any transaction that is referred to in 
any one or more of paragraphs 1 through 5 of Subdivision A of this Division V. 
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(2) ''Person'' shall mean any individual, fi1n1, trust, partnership, association, 
corporation or other entity. 

(3) ''Interested Shareholder'' shall mean any person ( other than the 
corporation or any Subsidiary) who or which: 

(a) is the beneficial owner, directly or indirectly, of more than 10% of 
the voting power of the then outstanding Common Shares; or 

(b) is an Affiliate of the corporation and at any time within the two-
year period immediately prior to the date in question was the beneficial owner, 
directly or indirectly, of more than 10% of the voting power of the then 
outstanding Common Shares; or 

( c) is an assignee of or has otherwise succeeded to the beneficial 
ownership of any Common Shares which were, at any time within the two-year 
period immediately prior to the date in question, beneficially owned by an 
Interested Shareholder, unless such assignment or succession shall have occurred 
pursuant to a Public Transaction (as hereinafter defined) or any series of 
transactions involving a Public Transaction. 

For the purpose of dete11nining whether a person is an Interested Shareholder, the number 
of Common Shares deemed to be outstanding shall include shares deemed owned through 
application of paragraph 5 below, but shall not include any other Common Shares that 
may be issuable pursuant to any agreement, arrangement or understanding, or upon 
exercise of conversion rights, warrants or options, or otherwise. 

(4) ''Public Transaction'' shall mean any (a) purchase of shares offered 
pursuant to an effective registration statement under the Securities Act of 1933 or 
(b) open-market purchase of shares on a national securities exchange or in the over-the­
counter market if, in either such case, the price and other ter1ns of sale are not negotiated 
by the purchaser and the seller of the beneficial interest in the shares. 

( 5) A person shall be a ''beneficial owner'' of any Common Shares: 

(a) which such person or any of its Affiliates or Associates 
beneficially owns, directly or indirectly; or 

(b) which such person or any of its Affiliates or Associates has (i) the 
right to acquire (whether such right is exercisable immediately or only after the 
passage of time) pursuant to any agreement, arrangement or understanding or 
upon the exercise of conversion rights, exchange rights, warrants or options, or 
otherwise or (ii) the right to vote or to direct the voting thereof pursuant to any 
agreement, arrangement or understanding; or 

(c) which is beneficially owned, directly or indirectly, by any other 
person with which such person or any of its Affiliates or Associates has any 
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agreement, arrangement or understanding for the purpose of acquiring, holding, 
voting or disposing of any Common Shares. 

(6) ''Affiliate'' and ''Associate'' shall have the respective meanings ascribed to 
such ter,ns in Rule 12b-2 of the General Rules and Regulations under the Securities 
Exchange Act of 1934, as in effect on January 1, 1986. 

(7) ''Subsidiary'' shall mean any corporation of which a majority of any class 
of equity security (as defined in Rule 3al 1-1 of the General Rules and Regulations under 
the Securities Exchange Act of 1934, as in effect on January 1, 1986) is owned, directly 
or indirectly, by the corporation; provided, however, that, for purposes of the definition 
of Interested Shareholder set forth in paragraph 3, the t<:rrn ''Subsidiary'' shall mean only 
a corporation of which a majority of each class of equity security is owned, directly or 
indirectly, by the corporation. 

(8) ''Continuing Director'' shall mean any member of the Board of Directors 
of the corporation who (1) is not an Affiliate or Associate of, and not a nominee of, an 
Interested Shareholder having any interest, direct or indirect, in the proposed Business 
Combination and (2) was a member of the Board of Directors prior to the time that such 
Interested Shareholder became an Interested Shareholder, and any successor of a 
Continuing Director who is not an Affiliate or Associate of, and not a nominee of, such 
Interested Shareholder and is recommended to succeed a Continuing Director by a 
majority of Continuing Directors then on the Board of Directors. 

(9) ''Announcement Date'' shall mean the date of the first public 
announcement of the proposed Business Combination. 

. (10) ''Deter111ination Date'' sl1all mean the date on which an Interested 
Shareholder became an Interested Shareholder. 

(11) ''Fair Market Value'' shall mean: (a) in the case of stock, the highest 
closing sale price during the 30-day period immediately preceding the date in question of 
a share of such stock on the Composite Tape for New York Stock Exchange-Listed 
Stocks, or, if such stock is not quoted on the Composite Tape; on the New York Stock 
Exchange, or, if such stock is not listed on such Exchange, on the principal United States 
securities exchange registered under the Securities Exchange Act of 1934 on which such 
stock is listed, or, if such stock is not listed on any such exchange, the highest closing bid 
quotation or last reported sale price, whichever is applicable, with respect to a share of 
such stock during the 30-day period preceding the date in question on the National 
Association of Securities Dealers, Inc. Automated Quotations System or any system then 
in use, or if no such quotations are available, the fair market value on the date in question 
of a share of such stock as dett:r111ined by a majority of the Continuing Directors in good 
faith; and (b) in the case of property other than cash or stock, the fair market value of 
such property on the date in question as dete1111ined by a majority of the Continuing 
Directors in good faith . 
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(12) ''Substantial Part'' shall mean more than 30o/o of the fair market value of 
the total assets of the corporation as of the end of its most recent fiscal year ending prior 
to the time the det1:11r1ination is being made. 

D. A majority of the Continuing Directors shall have the power and duty to 
deten11-nnine for the purposes of this Division V, on the basis ofinfor111ation known to them after 
reasonable inquiry, all facts necessary to deter1nine compliance with this Division V, including, 
without limitation, (1) whether a person is an Interested Shareholder, (2) the number of Common 
Shares beneficially owned by any person, (3) whether a person is an Affiliate or Associate of 
another, ( 4) whether the assets which are the subject of any Business Combination constitute a 
Substantial Part of the assets of the corporation or the Subsidiary, or both, (5) whether the 
requirements of Subdivision B of this Division V have been met, and ( 6) such other matters with 
respect to which a deter111ination is required under this Division V. The good faith deterrnination 
of a majority of the Continuing Directors on such matters shall be conclusive and binding for all 
purposes of this Division V. 

E. Nothing contained in this Division V shall be construed to relieve an Interested 
Shareholder from any fiduciary obligation imposed by law. 

F. Notwithstanding any other provisions of these Articles of Incorporation or the 
Bylaws of the corporation or the fact that a lesser percentage may be specified by law, these 
Articles of Incorporation or the Bylaws of the corporation, the affir1native vote of the holders of 
at least 75% of the voting power of the then outstanding Common Shares, shall be required to 
amend, alter, adopt any provision inconsistent with or repeal this Division V unless the Board of 
Directors, if all such directors are Continuing Directors, shall unanimously recommend such 
amendment, alteration, adoption or repeal. 

DIVISION VI 

• 

Provisions Relating to Purchases 
Of Common Shares Of The Corporation 

A. Except as otherwise expressly provided in this Division VI, the corporation may 
not purchase any Common Shares at a per-share price in excess of the Fair Market Price (as 
hereinafter defined) as of the time of such purchase from a person known by the corporation to 
be a Substantial Shareholder (as hereinafter defined), unless such purchase has been approved by 
the affi1111ative vote of the holders ofat least two-thirds (2/3) of the Common Shares voted 
thereon held by Disinterested Shareholders (as hereinafter defined). Such affi11native vote shall 
be required notwithstanding the fact that no vote may be required or that a lesser percentage may 
be specified by law, in these Articles of Incorporation or in any agreement with any national 
securities exchange or otherwise. 

B. The provisions of this Division VI shall not apply to(!) any purchase pursuant to 
an offer to purchase which is made on the same tern1s and conditions to the holders of all of the 
outstanding Common Shares or (2) any open market purchase that constitutes a Public 
Transaction ( as hereinafter defined). 
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C. For the purposes of this Division VI: 

(1) The ten11s ''Continuing Director," ''Person," ''Public Transaction," 
''Affiliate'' and ''Associate'' shall have the meanings given to them in Division V of this 
Article VI. 

(2) ''Substantial Shareholder'' shall mean any person ( other than any 
employee benefit plan or trust of the corporation or any similar entity) who or which: 

(a) is the beneficial owner of more than 103/o of the voting power of 
the then outstanding Common Shares, the acquisition of any shares of which has 
occurred within the two-year period immediately prior to the date on which the 
corporation purchases any such shares; or 

(b) is an assignee of or has otherwise succeeded to the beneficial 
ownership of any Common Shares beneficially owned by a Substantial 
Shareholder, unless such assignment or succession shall have occurred pursuant 
to a Public Transaction or any series of transactions involving a Public 
Transaction and, with respect to all Common Shares owned by such person, such 
person has been the beneficial owner of any such shares for a period of less than 
two years (including, for these purposes, the holding period of the Substantial 
Shareholder from whom such person acquired shares). 

For the purposes of dete11nining whether a person is a Substantial Shareholder, the 
number of Common Shares deemed to be outstanding shall include shares deemed owned 
through application of paragraph 5 below, but shall not include any other Common 
Shares which may be issuable pursuant to any agreement, arrangement or understanding, 
or upon exercise of conversion rights, warrants or options, or otherwise. 

(3) ''Disinterested Shareholders'' shall mean those holders of Common Shares 
who are not Substantial Shareholders. 

(4) ''Fair Market Price'' shall mean the highest closing sale price on the 
Composite Tape for New York Stock Exchange-Listed Stocks during the 30-day period 
immediately preceding the date in question of a Common Share or, if such Common 
Shares are not quoted on the Composite Tape, on the New York Stock Exchange or, if 
such Common Shares are not listed on such Exchange, on the principal United States 
securities exchange registered under the Securities Exchange Act of 1934 on which such 
Common Shares are listed, or, if such Common Shares are not listed on any such 
exchange, the highest closing bid quotation with respect to a Common Share during the 
30-day period preceding the date in question on the National Association of Securities 
Dealers, Inc. Automated Quotations System or any system then in use, or, if no such 
quotations are available, the fair market value on the date in question of a Common 
Share, as dete11nined by a majority of the Board of Directors in good faith. 

(5) A person shall be a ''beneficial owner'' of any Common Shares: 
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(a) which such person or any of its Affiliates or Associates 
beneficially owns, directly or indirectly; or 

(b) which such person or any of its Affiliates or Associates has (i) the 
right to acquire (whether such right is exercisable immediately or only after the 
passage of time) pursuant to any agreement, arrangement or understanding or 
upon the exercise of conversion rights, exchange rights, warrants or options, or 
otherwise or (ii) the right to vote or to direct the voting thereof pursuant to any 
agreement, arrangement or understanding; or 

( c) which is beneficially owned, directly or indirectly, by any other 
person with which such person or any of its Affiliates or Associates has any 
agreement, arrangement or understanding for the purpose of acquiring, holding, 
voting or disposing of any Common Shares. 

D. A majority of the Board of Directors shall have the power and duty to dett:1111ine 
for the purposes of this Division VI, on the basis ofinfo11nation known to them after reasonable 
inquiry, all facts necessary to detennine compliance with this Division VI, including without 
limitation, (1) whether a person is a Substantial Shareholder, (2) the number of Common Shares 
beneficially owned by any person, (3) whether a person is an Affiliate or Associate of another, 
(4) whether a price is in excess of the Fair Market Price, (5) whether a purchase constitutes a 
Public Transaction, and ( 6) such other matters with respect to which a deter1nination is required 
under this Division VI. The good faith dett:1111ination of a majority of the Board of Directors on 
such matters shall be conclusive and binding for all purposes of this Division VI. 

E. Nothing contained in this Division VI shall be construed to relieve a Substantial 
Shareholder from any fiduciary obligation imposed by Jaw. 

F. Notwithstanding any other provisions of these Articles of Incorporation or the 
Bylaws of the corporation or the fact that a lesser percentage may be specified by law, these 
Articles of Incorporation or the Bylaws of the corporation, the affir1native vote of the holders of 
at least 75% of voting power of the then outstanding Common Shares shall be required to amend, 
alter, adopt any provision inconsistent with or repeal this Division VI unless the Board of 
Directors, if all such directors are Continuing Directors, shall unanimously recommend such 
amendment, alteration, adoption or repeal. 

ARTICLE VII. 

The Board of Directors of the corporation shall have authority to accept or reject 
subscriptions for shares. 

ARTICLE VIII . 

Except as herein otherwise limited or qualified, the corporation reserves the right to 
amend, alter, change or repeal any of the tt1111s or provisions of these Articles of Incorporation, 
all in the mamter now or hereafter prescribed by the laws of the State of Minnesota, and all rights 
conferred herein upon officers, directors and shareholders of the corporation are granted subject 
to this reservation. 
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ARTICLE IX. 

The Board of Directors shall have the power, to the extent µ"1111itted by law, to adopt, 
amend or repeal the Bylaws of the corporation, subject to the power of the shareholders to adopt, 
amend or repeal such Bylaws. 

Notwithstanding any other provisions of these Articles of Incorporation or the Bylaws of 
the corporation or the fact that a lesser percentage may be specified by law, these Articles of 
Incorporation or the Bylaws of the corporation, the affi1n1ative vote of the holders of at least 
75% of the voting power of the then outstanding Common Shares shall be required to amend, 
alter, adopt any provision inconsistent with, or repeal this Article IX unless the Board of 
Directors, if all such directors are Continuing Directors, as defined in Article VI of the Articles 
of Incorporation, shall unanimously recommend such amendment, alteration, adoption or repeal. 

ARTICLEX. 

A director of the corporation shall not be personally liable to the corporation or its 
shareholders for monetary damages for breach of fiduciary duty as a director, except for liability 
(i) for any breach of the director's duty of loyalty to the corporation or its shareholders; (ii) for 
acts or omissions not in good faith or which involve intentional misconduct or a knowing 
violation of law; (iii) under Sections 302A.559 or 80A.23 of the Minnesota Statutes; (iv) for any 
transaction from which the director derived an improper personal benefit; or (v) for any act or 
omission occurring prior to the date when this Article X became effective. 

Any repeal or modification of the foregoing provisions of this Article X shall not 
adversely affect any right or protection of a director of the corporation existing at the time of 
such repeal or modification. 

ARTICLE XI. 

Any action or transaction by or involving the corporation, other than the election or 
removal of directors of the corporation, that requires for its adoption under the Minnesota 
Business Corporation Act or these Articles of Incorporation, the approval of the shareholders of 
the corporation shall, pursuant to Section 302A.626 (subd. 3(8)(i)) of the Minnesota Business 
Corporation Act, require, in addition to the approval of the shareholders of the corporation, the 
approval of the shareholders of Otter Tail Corporation, a Minnesota corporation (or any 
successor by merger), so long as such corporation or its successor is the ultimate parent, directly 
or indirectly, of the corporation, by the same vote that is required by the Minnesota Business 
Corporation Act and/or by these Articles of Incorporation. For the purposes of this Article XI, 
the ten11 ''parent'' shall mean a corporation that owns, directly or indirectly, any outstanding 
capital stock of the corporation entitled to vote in the election of directors of the corporation. 

STATE OF MINNESOTA 
DEPARTMENT OF STATE 

• 

FILED 

JUL O 1 2009 l__ 
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